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ADVERTISEMENT 


FIRST  EDITION. 


The  idea  of  this  work  was  suggested  by  Mr.  Burton's 
Compendium  of  the  Law  of  Real  Property.     The  ac- 
'  knowledged  utility  of  that  book  induced  the  Author  to 
believe,  that  an  attempt  to  compress  the  chief  doctrines 
of  an  equally  important  branch  of  law  into  a  Treatise 
of  similar  dimensions,  might  not  prove  altogether  use- 
less.    The  Mercantile  Law  is,  in  one  respect,  better 
adapted  to  such  compression  than  the  Law  of  Real 
Property;  inasmuch  as  the  reasons  upon  which  the 
former  is  based,  can  be  explained  more  shortly  than 
those  which  support  the  latter.     The  reasons  upon 
which  our  Law  of  Real  Property  is  founded  are,  gene- 
rally speaking,  historical ;  and  part  of  history  must, 
therefore,  be  recounted,  in  order  to  explain  them  clearly 
and  philosophically ;  while  the  Mercantile  Law  is  de- 
duced from  considerations  of  utility,  the  force  of  which 
the  mind  perceives  as  soon  as  they  are  pointed  out  to  it. 
For  instance,  if  a  writer  were  desirous  of  explaining, 
why  a  rent- service  cannot  be  reserved  in  a  conveyance 
by  a  subject  of  lands  in  fee  simple,  he  would  be  ob- 
liged to  show  the  feudal  relations  that  existed  between 
lord  and  tenant,  the  nature  of  subinfeudations,  and 
how  the  lord  was  injured  by  them  in  such  his  relation 
to  his   tenant,   how   the   statute  quia  emptores  was 
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enacted  to  prevent  this  injury,  in  consequence  of 
which  statute,  a  tenure,  without  which  no  rent- 
service  exists,  cannot  be  raised  by  a  conveyance  from 
one  subject  to  another  in  fee-simple.  In  like  manner  , 
the  explanation  of  a  recovery,  of  a  fine,  of  a  copyhold, 
of  an  estate  in  ancient  demesne,  of  an  use,  of  a  trust, 
would  require  a  process  of  historical  deduction.  But 
when  the  reader  is  told,  that  the  drawer  of  a  bill  of 
exchange  is  discharged  if  timely  notice  be  not  given 
him  of  its  dishonour ;  because,  without  such  notice, 
he  might  lose  the  assets  he  has  placed  to  meet  it  in 
the  drawee's  hands ;  or,  that  if  A.  hold  himself  out  as 
B.'s  partner,  he  will  be  liable  as  such,  because  he 
might  else  enable  B.  to  defraud  persons  who  had 
trusted  him  upon  the  faith  of  the  apparent  partnership 
and  joint  responsibility :  when  these  reasons,  and  such 
as  these  are  given,  every  man  at  once  perceives  their 
cogency,  and  needs  not  be  told  how^  that  he  may  know 
why,  the  law  was  settled  on  its  present  footing.  The 
fitness  of  this  subject  for  compression  is,  therefore, 
hardly  questionable.  The  difiiculty  of  compressing  it 
is,  however,  extreme ;  the  author  who  attempts  to  do 
so,  must  continually  keep  in  view  a  triple  object,  must 
aspire  at  once  to  clearness,  brevity,  and  accuracy ;  a 
combination  so  difficult,  that  its  difficulty  may,  it  is 
hoped,  be  fairly  pleaded  in  excuse  for  some  of  the 
deficiencies  and  imperfections  which  the  reader  may 
discover  in  the  following  pages,  and  which  would  have 
been  still  more  numerous  but  for  the  kind  assistance 
of  friends,  to  whom  the  Author  takes  this  opportunity 
of  returning  his  sincere  acknowledgments. 

July  30.  1834. 


PREFACE 


THE    FOURTH    EDITION. 


The  reader  will  find  the  contents  of  this  edition  much 
enlarged.  A  great  portion  of  the  new  matter  was 
compiled  by  the  late  Mr.  Smith,  who  had  most  care- 
fully inserted,  both  in  the  text  and  notes,  the  cases 
published  previously  to  his  death  at  the  close  of  the 
year  1845,  including  the  four  volumes  of  Queen's 
Bench,  the  earlier  portion  of  the  sixth  volume  of 
Manning  and  Granger's,  and  the  whole  of  the  twelfth 
volume  of  Meeson  and  Welsby's  Reports.  A  few 
cases  may  be  found  in  the  recent  earlier  Reports, 
bearing  on  the  different  topics  discussed,  which  are 
not  cited;  but  from  the  copious  references  to  the 
same  volumes  in  which  they  are  contained,  the  Editor 
is  satisfied  that  the  omission  of  them  was  intentional, 
and  he  has  not  presumed  to  add  them.  So  far  as  he 
could  do  so,  consistently  with  the  due  correction  of 
the  text,  he  has  confined  his  additions  or  alterations 
to  the  notes,  and  he  has  refrained  from  inserting  any 
mark  to  distinguish  the  parts  inserted  by  him,  as  he 
believes  the  facts  stated  above  will  enable  the  reader 
to  do  this  without  the  inconvenience  of  brackets. 

George  Morley  Dowdeswell. 


5.  Croivn  Office  Row,  Inner  Temple, 
Jan.  20.  1848. 
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MERCANTILE    LAW. 


INTRODUCTION. 

This  Treatise  will  be  divided  into  Four  Books.  The  First, 
concerning  Mercantile  Persons ;  the  Second,  Mercantile 
Property ;  the  Third,  Mercantile  Contracts ;  the  Fourth  and 
last.  Mercantile  Remedies:  A  method  which  appears  the 
simplest  and  most  comprehensive  ;  since  it  includes,  under  a 
few  heads,  the  description  of  those  by  whose  intervention  trade 
is  carried  on ;  of  that  which  they  seek  to  acquire  by  so 
employing  themselves;  of  the  arrangements  which  they  are 
in  the  habit  of  adopting,  in  order  to  do  so  effectually ;  and  of 
the  mode  in  which  the  proper  execution  of  those  arrange- 
ments is  enforced,  (a) 

As  it  is  anxiously  desired  that  the  book  should  be  of  prac- 
tical utility,  it  has  been  thought  prudent  to  refrain,  while 
stating  and  explaining  the  various  rules  of  law  comprised 

(a)  The  division  of  the  Code  de  Conn-  lites  et  des  Bawjueroutes.     4.  De  la  Jit- 

merce  is  into  four  Books:  — 1.  Du  Com-  risdiction  Commerciale.     This  last  head 

merce  en  general,  under  which  head  is  can    of    course    find   no   place   in   an 

placed  the  law  relating  to  sole  traders,  English    treatise,    the  jurisdiction    in 

partnerships,  principal  and  agent,  sales,  commercial  cases  being,  in  this  country, 

billsofexchange,  and  promissory  notes,  vested  in  the  same  tribunals   which 

2.  Du  Commerce  maritime.   3.  Des  fail-  take  cognizance  of  other  civil  causes. 
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under  the  foregoing  heads,  from  entering  into  much  historical 
inquiry  regarding  their  origin.  Such  inquiry  might,  it  was 
apprehended,  liave  diverted  the  mind  of  the  reader  from  the 
practical  part  of  the  work :  besides  which,  any  attempt  to 
blend  an  account  of  the  ancient  with  an  explanation  of  the 
modern  state  of  the  law  would  have  introduced  confusion  into 
the  latter,  and  prevented  the  attainment  of  that  degree  of 
clearness  and  brevity  which  is  so  desirable,  indeed  essential, 
in  a  work  of  this  sort.  Add  to  this,  that  a  knowledge  of  the 
history  of  our  commercial  law  is  not  so  conducive  to  the  right 
understanding  of  its  present  rules  as  is  that  of  the  feudal  his- 
tory to  a  clear  comprehension  of  our  present  law  of  real  pro- 
perty. Great  part  of  the  latter  system  stands  solely  upon 
feudal  reasons,  and  must  appear  to  the  man  ignorant  of  those 
a  mere  collection  of  arbitrary  regulations.  Our  mercantile 
law,  on  the  contrary,  is  wholly  founded  on  considerations  of 
utility ;  and  though  many  of  its  rules  are  derived  from  the 
institutions  of  ancient  times  and  distant  countries,  still  is 
their  introduction  into  our  system  owing,  not  to  a  blind  re- 
spect for  their  origin,  but  to  an  enlightened  sense  of  their 
propriety.  No  one,  unless  acquainted  with  their  feudal 
source,  could  assign  any  reason  for  the  rules  which  respect 
fines,  escheats,  or  recoveries ;  but  it  is  not  necessary,  for  the 
purpose  of  enabling  the  reader  to  see  the  justice  and  good 
sense  of  the  law  of  general  average,  to  shew  him  that  it 
formed  part  of  the  maritime  code  of  the  ancient  Rhodians. 

At  the  same  time,  it  cannot  be  denied  that  the  history  of 
our  commercial  law  is  a  subject  of  great  interest  and  rational 
curiosity,  and  it  may  not  be  amiss  to  say  a  few  words  of  the 
sources  whence  its  various  regulations  are  derived,  here,  at 
the  commencement  of  the  volume,  where  they  cannot  pos- 
sibly embarrass  the  practical  consideration  of  the  topics  to 
which  the  remainder  is  devoted. 

As  the  mercantile  law  of  England  concerns  a  great  variety 
of  interests  and  possessions,  so  it  is  derived  from  a  variety  of 
sources  and  authorities.  In  ascertaining  the  legal  rights 
arising  out  of  commercial  transactions,  it  frequently  becomes 
necessary  to  have  recourse  to  the  volumes  of  international 
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law  (ft),  frequently  to  the  contemporaneous  laws  of  foreign 
nations,  (c)  So  far  as  it  affects  title  to  lands,  it  depends  upon 
those  feudal  institutions  from  which  the  rules  that,  in  our 
country,  govern  such  property,  originate.  It  is  deducible  in 
great  part  from  the  imperial  code  of  Rome,  in  great  part 
from  the  different  maritime  codes  of  ancient  Europe ;  and  all 
these,  its  components,  while  they  are  interspersed  and  qualified 
by  a  multiplicity  of  statutory  enactments,  are  explained, 
blended,  and  applied,  and  the  cases  for  which  they  have 
omitted  to  provide  are  solved,  by  the  decisions  of  our  English 
Courts  of  law  and  equity. 

Numerous,  however,  as  are  its  subsidiaries,  it  is  to  the 
maritime  and  the  imperial  laws  that  it  is  most  largely  in- 
debted. Personal  property  is  the  chief  object  of  commerce : 
with  that  kind  of  property,  therefore,  is  the  mercantile  law 
chiefly  conversant.  Now  the  English  law,  so  far  as  it 
concerns  that  branch  of  property,  is  deducible  in  great  part 
from  the  laws  of  Rome.  Our  ancient  jurists,  devoted  almost 
altogether  to  the  explanation  of  the  feudal  system  and  its 
consequences  to  the  tenure  of  real  property,  seldom  discuss 
the  nature  of  what  they  considered  a  far  inferior  species  of 
possession;  and,  whenever  they  do  touch  upon  personal 
property,  adopt,  almost  verbatim,  the  doctrines  and  language 
of  the  civilians.  The  fact  is,  that  when  commerce  and 
commercial  property  began,  during  the  reigns  of  John  and 
his  son  Henry  the  Third,  to  attract  some  little  attention, 
(as  we  may  gather  from  the  famous  stipulation  in  Magna 
Charttty  in  favour  of  foreign  merchants,  and  the  enactment  of 
the  Statute  de  Mercatorihus  (d)  a  few  years  afterwards  for  the 

(6)  See  De  la  Vega  v.  Vlanna,  1  B.  decisions  of  an  English  court  of  justice, 
&  Ad.  284.  Medeiros  v.  Hill,  8  Bing.  the  following  is  a  leading  principle  on 
234.  Naylor  v.  Taylor,  9  B.  &  C.  718.  which  the  case  is  often  found  to  turn; 
The  Admiralty  Reports /jassiw,  Have-  viz.,  foreign  contracts  must  be  con- 
lock  V.  Rockwood,  8  T.  R-  268.  strued   according  to  the  law  of  the 

(c)  See  Trimbey  v.  Vignier,  1  Bing.  place  where  they  were  made.    But  the 

N.  C.   151.       Rothschild    v.    Currie,  remedy  on  them  must  be  pursued  as  it 

1  Q.  B.  43.      Alivon  r.    Furnival,   4  exists  where  the  parties  happen  to  be. 

Tyrwh.  751.,   1  C.  M.  &  R.  277.     In  De    la   Vega  v.    Vianna,    ubi   supra. 

determining  how  far  the  ordinances  of  Huber  v.  Steiner,  2  Bing.  N.  C.  202. 
a  foreign  code  are  to  influence  the         (d)  13  Edw.  I.     This  act  created  a 
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security  of  trading  debts,)  questions  respecting  trade  and 
personal  property  began  more  frequently  to  intrude  them- 
Belves  upon  the  notice  of  the  judges,  who  finding  that  those 
principles  of  feudal  law  which  had  been  the  main  object  of 
their  previous  study  were  often  wholly  insufficient  to  meet  the 
exigences  of  these  new  cases,  were  glad  to  have  recourse  to 
the  already  mature  system  exhibited  in  the  compilations  of 
Justinian,  which  had  been  discovered  about  a  century  before  (e), 
a  system  which  must  have  appeared  the  more  applicable  to 
personal  property,  as  it  had  been  adopted  by  the  ecclesiastical 
authorities  to  whom  the  administration  of  such  property, 
after  its  owner's  death,  was  already  entrusted.  Thus  it  came 
to  pass,  that  the  imperial  law,  which,  at  this  very  time,  was 
so  indignantly  repelled  from  any  interference  with  the  landed 
interest  of  the  kingdom  (^f),  was  adopted  as  the  governing 
principle  of  a  description  of  property  destined  ultimately  to 
compete  in  importance  Avith  the  landed  interest  itself. 

The  maritime  law,  to  which  our  courts  are  so  considerably 
indebted,  is  a  system  or  rather  a  collection  of  systems,  which 
grew  up  in  Europe  upon  the  revival  of  commerce  after  the 
dark  ages.  Some  parts  of  it  are  indeed  of  far  greater 
antiquity,  being  confessedly  derived  from  a  Greek  origin, 
particularly  from  the  celebrated  law  of  Rhodes  {g),  the 
masterpiece  of  ancient  jurisprudence.     As  to  the  Romans, 


species  of  security  entitled  a  statute  Rogaverunt  omnes  episcopi  magnates 
merchant,  the  holder  of  which  had  a  lit  consentirent  quod  nati  ante  matri- 
right  to  seize  all  his  debtor's  lands  monium  essent  legitimi  sicut  illi  qui 
and  hold  them  till  his  claim  was  satis-  nati  sunt  post  matrimonium.  Et  omnes 
fied  out  of  the  profits.  "  It  is  remark-  comites  et  Barones  una  voce  responde- 
able,"  says  an  eminent  writer,  speaking  runt  quod  nolunt  leges  Anglia;  mutare 
of  this  statute,  "that  the  feudal  re-  quEehucusqueusitatassuntetadprobatae. 
straintsofalienatinglands,  and  charging  See  also  Selden,  Jan.  Angl.  1.  2.  s.  43. 
them  with  the  debt  of  the  owner,  were  in  Fortesc.c.  33.,  where  we  find  the  no- 
softened  much  earlier  for  the  benefit  of  bility  declaring  "  that  the  realm  never 
trade  than  for  any  other  consideration."  had,  nor  never  shall  be  governed  by  the 

(e)   Viz.,  in  1130,  at   Amalfi ;    but  civil  law." 
Mr.  Hallam  thinks  that  the  Pandects  (^r)  Our  law  of  general  average  is  a 

were  either  wholly  or  in  part  known  copy  of  that  of  Rhodes.   "  Lege  Rhodia 

in  Europe  before  the  discovery  of  the  cavetur  ut  si,  levandse  navis  gratia,  jac- 

Amalfitan  copy.  tus  raercium  factus  sit,  omnium  contri- 

if)  See  the  famous  passage  in  the  butione  sarciatur  quod  pro  omnibus  da- 

.  Statute  of  Merton,  20  Hen.  3.  cap,  9.  turn  est."  Dig.  14.  2.  1. 
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though  they  had  numerous  and  well-framed  regulations  for 
the  government  of  personal,  in  common  with  other  property, 
for  commerce,  considered  as  commerce,  they  appear  to  have 
entertained  scarce  more  respect  than  did  the  feudal  lords. 
That  portion  of  Justinian  which  contains  the  maritime  code 
of  ancient  Italy  (h)  seems  to  have  been  no  improvement  on 
the  pre-existing  laws  of  Rhodes  and  Athens,  (i)  Far  more 
important  are  the  rules  established  by  those  commercial 
republics  of  Southern  Europe,  which  first  emerged  from  the 
barbarism  of  the  dark  ages.  Dante  and  Petrarch  are  not 
better  witnesses  of  their  early  progress  in  civilization,  than  is 
the  Consolato  del  Mare  the  first  modern  code  of  marine 
jurisprudence.  (J)  The  influence  of  the  Italians  over  the 
commerce  and  commercial  regulations  of  our  own  ancestors 
is  well  known,  and  is  attested,  even  at  this  day,  by  the 
reference  in  sea-policies  to  the  street  which  was  distinguished 


(h)  See  the  Pandects,  from  1 4  to  20, 
and  Roccus  Notahilia  de  Navihus  et 
Naulo,  passim.  The  work  of  Roccus 
contains  an  abstract  of  the  points  to  be 
collected  from  Justinian  and  various 
other  sources,  and  is  an  extremely  use- 
ful compendium. 

(z)  We  have  the  authority  of  an  Em- 
peror for  this  proposition: — 'Amcavivos 
iiiTiV  'EvSaiixovi'  "  '£70)  fihu  rod  Kocrfiov 
Kvptos,  6  5e  vofios  ttjs  6a\d(T(Tr]s.  T^  voficf 
Twv  'PoSi'ctfi/  KpLveado)  t<j3  vavriKCfi  if  oTs 
fii]  Tis  rwv  rifjLfTepwv  a.vT<f  vSfJ-os  ivav- 
Tiovrai."  Dig.  14.  Tit.  2. 

(j)  This  is  a  collection  of  the  maritime 
laws  of  Barcelona.  There  is  an  excel- 
lent translation  by  M.  le  Professeur 
Boucher,  published  in  1808.  In  calling 
it  the  earliest  modern  code,  I  have  fol- 
lowed Lord  Tenterden.  Mr.  J.  Park, 
however,  describes  it  as  a  compilation 
from  the  laws  of  Venice,  Pisa,  Genoa, 
Barcelona,  Marseilles, and  Amalfi,  which 
last  he  states  to  have  been  published  in 
the  eleventh  century,  and  to  be  the  ear- 
liest modern  system  of  marine  law.  See 
the  Consolato  del  Mare,  cited  and  relied 
on  by  Tindal,  L.  C.  J.,  in  Gould  w. 
Oliver,  4  Bing.  N.  C.  134.  There  is  an 
edition  of  the  Consolato  in  the  Inner 


Temple  Library,  which  is  the  earliest  I 
have  seen,  and  which  belonged  to  the 
celebrated  Daines  Barrington.  It  is  a 
translation  from  Catalonian  into  Casti- 
lian,  for  the  use  of  t  he  people  of  Valencia, 
printed  in  1539,  and  containing  by  way 
of  supplement  a  charter  granted  to  the 
merchants  of  Valencia  by  Ferdinand  of 
Arragon.  This  charter  regulates  the 
election  of  consuls,  and  contains  provi- 
sions regarding  the  payment  of  losses 
upon  policies,  which  prove  the  system 
of  marine  insurance  to  have  been  then 
well  understood  at  Valencia.  The  book 
concludes — "  En  honor  y  gloria  de  Dies 
todo  poderoso,  1/  de  la  sacratissima  Virgen 
Maria  madre  suya  abogadora  de  los  peca- 
dores,  y  de  los  ben  aventurados  Santos 
Sanf  Elmo,  San  Clemente,  San  Nicolas, 
San  Antonio,  y  de  las  ben  aventuradas 
Santas  Santa  Tecla,  Santa  Ursola,  Santa 
Barbara,  Santa  Clara,patronosy  abogados 
de  todos  los  navegantes,  haze  Jin  elpre- 
sente  libra  llamado  Consolado  del  Mare, 
nuevamente  traduzido  de  la  lengua  Cata- 
lana  en  nostro  vulgar  Castellano  impresso 
en  la  metropolitana  Cuidad  de  Valencia, 
por  Francisco  Diaz  liomano  a  un  dias  de 
vies  de  Enero  anno  1539." 
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by  the  name  and  residence  of  their  countrymen.  The  towns 
situated  upon  the  northern  coast  of  Europe  soon  emulated 
the  activity  of  the  Italians.  The  Ordinance  of  Wisbmj  and 
the  Hanseatic  Ordinances  remain  as  proofs  of  then:  advance- 
ment, while  that  of  Oleron,  promulgated  by  our  own 
Richard  the  First  (A),  bears  testimony  that  the  advantages  of 
a  well  regulated  marine  were  not,  even  at  that  early  period, 
altogether  unknown  to  English  statesmen,  notwithstanding 
our  confessed  inferiority  to  the  republics  of  the  Baltic  and 
Mediterranean.  It  would  be  wrong  to  quit  this  part  of  the 
subject  without  mentioning  the  most  perfect  of  all  foreign 
ordinances,  that  of  Louis  the  Fourteenth,  "  compose(^"  to 
use  the  words  of  the  ablest  English  writer  on  commercial 
law,  "  in  the  reign  of  a  poKtic  prince,  under  the  auspices  of 
a  wise  and  enlightened  minister,  by  laborious  and  learned 
persons,  who  selected  the  most  valuable  principles  of  all  the 
maritime  laws  then  existing;  and  which,  in  its  matter, 
method,  and  style,  is  one  of  the  most  finished  acts  of  legis- 
lation that  ever  was  promulgated." 

These  various  systems  of  commercial  law  have  been 
discussed,  improved,  and  illustrated  by  several  extremely 
able  writers.  The  names  of  Valin,  Pothier  (Z),  and 
Emerigon  are  familiar  to  every  English  as  weU  as  every 
foreign  lawyer.  It  was  not  till  lately  that  our  own  country 
could  boast  of  any  names  fit  to  compete  with  those  of  the 
continental  jurists ;  that  of  MoUoy  could  scarce  be  cited 
in  answer  to  this  reproach,  which  is  now,  however,  com- 
pletely eflfaced  by  the  industry  and  ability  of  many  valuable 
Avriters,  at  the  head  of  whom  may  be  placed  Lord  Tenterden, 
Mr.  Justice  Park,  and  Sir  John  Bayley.  America,  too, 
whose  authors,  resembling  us  as  she  does  in  laws  and  lan- 
guage, may  be  fairly  reckoned  with  our  own,  has,  of  late, 
contributed  much  to  the  elucidation  and  improvement  of 
commercial  law.     And  it    would  be  unpardonable  in  me 

(k)  It  seems  to  admit  of  doubt  whe-  {I)  See   the    encomium    passed    on 

ther  the  laws  of  Oleron  are  not  attribu-      Pothier  in    Cox  v.  Troy,    5  B.  &  A. 
table  to  another  source.      See  Hallam,      481.        A    considerable    part   of   this 
IMiddleAgcs,vol.  ii.p.  482.  Isted.  Par-     writer's  works  has  been  adopted   ver- 
dessus  Collections  des  Lois  Maritimes,     batim  into  the  French  code, 
chap.  8.  ..    , 
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while  touching,  however  cursorily,  upon  this  topic,  to  omit 
the  mention  of  Chancellor  Kent  and  Judge  Story. 

Here  it  should  be  observed,  that  the  foreign  laws  and 
foreign  lawyers,  who  have  been  just  mentioned  as  having 
influenced  the  formation  of  the  mercantile  law  of  this 
country,  were  never,  at  any  period,  recognized  by  the  judges 
of  our  courts  as  being,  per  se,  of  any  authority  whatever. 
Respected  the  rules  which  they  lay  down  may  be  for  the 
learning  and  sagacity  which  they  evince,  but,  when  they  are 
obeyed,  it  is  as  part  of  the  law  and  custom  of  England, 
declared  to  be  such,  either  by  long  usage  and  tradition,  or 
by  the  decisions  of  our  own  courts  of  justice  containing  an 
enlightened  adaptation  of  ancient  principle  to  modem  conve- 
nience, and  promulgating  that  as  law  which  the  judges  of 
remoter  times  would  have  pronounced  to  be  such,  could 
similar  questions  have  come  before  them  under  similar  cir- 
cumstances and  in  a  similar  state  of  society :  not,  indeed, 
that  there  is  any  foundation  for  the  charge  which  some 
persons  are  in  the  habit  of  repeating  against  the  English 
judges,  whom  they  accuse  of  inventing  rules  of  law  to 
answer  the  exigences  of  the  case  before  them,  and  then 
pronouncing  those  rules  to  have  been  the  common  law  of 
the  realm  from  time  immemorial.  True  it  indeed  is,  that 
the  judges  are  occasionally  forced  to  lay  down  a  new  rule,  in 
order  to  meet  some  new  class  of  circumstances ;  but,  in  doing 
so,  they  are  obliged  to  take  the  greatest  care  that  this  ad- 
ditiop  to  our  law  shall  not  conflict  with  any  pre-existing 
jiortion  of  it.  However  politic,  however  useful,  the  adoption 
of  a  particular  doctrine  may  appear,  still,  if  demonstrated  to 
be  inconsistent  with  any  principle  or  rule  already  known 
and  acted  upon,  the  judges,  obliged  thereto  by  oath,  refuse 
to  sanction  it.  Thus  is  the  course  of  their  decisions  hemmed 
in,  as  it  were  with  walls,  by  ancient  principles  and  analogies, 
and,  if  there  be  but  one  way  of  determining  a  case  without 
ofiending  those,  in  that  one  way  are  they  compelled  to  de- 
termine it.  Nothing  therefore  can  be  more  unfair  than  to 
upbraid  judges  thus  restricted  as  being  arbitrary  devisors, 
rather  than  faithful  expounders  of  the  law. 
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Fortunately  for  the  prosperity  of  this  country,  our  tri- 
bunals, when  they  first  began  to  direct  their  serious  atten- 
tion towards  commercial  subjects,  found  that  the  customs 
which  had,  by  long  acceptation,  ripened  into  law,  whether 
originally  taken  from  the  sources  above  pointed  out,  or 
devised,  as  many  of  them  doubtless  were,  by  the  good  sense 
of  the  people  themselves,  were  all  extremely  reasonable ;  and 
they  were  consequently  enabled,  without  deviating  from 
that  analogy  to  old  rules  which  they  were  bound  to  preserve 
Avhile  promulgating  new  ones,  to  build  up,  on  the  foundation 
which  had  thus  been  laid,  a  system  under  which  England  has 
arrived  at  her  present  unexampled  height  of  commercial 
prosperity.  We  will  conclude  this  introduction  by  tracing 
as  briefly  as  possible  the  gradual  advancement  of  our  law 
towards  this  its  present  state  of  excellence. 

The  history  of  our  commercial  law  is  of  course  closely 
interwoven  with  that  of  our  commerce.  When  trade  was 
unimportant  and  despised,  there  could  be  little  need  of  re- 
gulations for  its  government ;  the  increase  of  the  one  occa- 
sioned the  multiplication  of  the  other.  During  the  early 
feudal  times,  when  no  profession  was  deemed  honourable 
except  that  of  arms,  when  a  separate  jurisdiction  and  a  petty 
tyrant  Avere  to  be  found  in  each  manor,  and  the  court  at 
which  the  injured  trader  must  have  sought  redress  from  the 
oppression  of  a  powerful  baron  was  presided  over  by  that 
very  baron  or  his  deputy,  it  is  obvious  that  there  could  be 
little  safety,  little  room  for  commerce,  and  accordingly  we 
find  that  it  was  greatly  neglected.  Most  of  that  Avhich 
existed  was  in  the  hands  of  Jews  and  foreigners,  the  former 
of  whom  were  the  inventors,  or,  at  least,  the  first  to  make 
use,  in  this  country,  of  bills  of  exchange  (m),  as  the  latter 

(m)  Little  is  known  for  certain  as  to  sur   cela   de   certain  si   ce  n'est  que  les 

the   origin    of  bills.     Letters   of  credit  lettres   de   change   etoient   en  usage   des 

were   known   to  the   ancients  (see  an  le   quatorzieme   siecle."     The  first  case 

example,    Cic.  Epist.  ad  Att.   xii.   24.  in  our  law  books  concerning  them  is 

XV.  25. );  but  they  seem  never  to  have  Martin  v.  Boure,    Cro.  Jac.    6.      Sir 

become  negociable.       The   subject   is  W.  Blackstone,    on    the    authority    of 

learnedly  discussed  by  Potkier,  Traite  the  Universal  History,  attributes  their 

du  Contrat  de  Change,  part  1.  cap.   1.  invention   to   the  Moguls,   2    Coram, 

s.  1.     His  conclusion  is  "  //  n'y  a  rien  466. 
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were,  though  at  a  somewhat  later  period,  of  policies  of  in- 
surance. The  native  traders  were  to  be  found  nowhere  but 
in  the  cities  and  free  towns,  whose  municipal  privileges 
enabled  them  to  afford  security  to  the  persons  and  properties 
of  their  inmates  against  the  grasp  of  feudal  oppression,  and 
which,  although  in  latter  ages  their  exclusive  rights  may 
have  operated  disadvantageously  on  commerce,  were,  in  those 
early  and  distracted  times,  its  nurseries  and  safeguards.  In 
these  places,  under  a  self- elected  governhient,  supplied  with 
adequate  means  of  defence,  and  strong  enough  to  bid  defiance 
to  the  most  powerful  of  the  neighbouring  barons,  the  traders  . 
of  the  realm  exercised  their  avocations  peacefully,  defended 
by  the  arms  and  charters  of  these  half  mercantile,  half 
military  communities. 

The  promulgation  of  the  laws  of  Oleron  by  Richard  the 
First,  and  the  protection  assured  to  foreign  traders  and  to 
the  corporate  towns  of  the  realm  by  the  Great  Charter,  arc 
the  only  legislative  incidents  memorable  with  regard  to 
commerce  with  which  we  meet  prior  to  the  reign  of  Edward 
the  First,  when  a  signal  benefit  was  conferred  on  the  trader 
by  alloAving  his  debtor  to  charge  his  lands  in  a  statute-mer- 
chant, and  permitting  execution  to  be  levied  against  them 
by  elegit.  During  the  period  which  intervened  between  his 
reign  and  the  accession  of  the  House  of  Tudor,  commerce 
progressed  but  by  slow  steps.  About  that  period  a  con- 
currence of  fortunate  events  gave  it  a  sudden  impulse.  The 
discovery  of  America  and  of  a  passage  by  sea  to  the  East 
Indies,  the  total  cessation  of  civil  hostilities,  and  the  aug- 
mented might  of  the  crown,  were  all  circumstances  in  the 
highest  degree  favourable  to  it.  The  power  of  the  barons 
was  now  rapidly  on  the  decline,  and  under  the  safeguard  of 
the  throne,  the  realm  at  large  became  a  free  field  for  the 
industry  of  the  trader.  The  increase  of  commerce  is  now 
distinctly  marked  by  an  increased  attention  to  the  laws 
which  regulated  it.  In  the  reign  of  Henry  the  Eighth, 
bankruptcy  laws  were  for  the  first  time  introduced.  During 
the  long  reign  of  Elizabeth,  trade  rose  to  an  extraordinary 
pitch  of  prosperity.   Policies  of  insurance  became  so  frequent. 
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that  a  peculiar  court  was  instituted  to  adjudicate  upon  them, 
which  was,  however,  soon  abandoned  for  the  ordinary  tri- 
bunals. And,  even  while  we  may  lament  the  shackles 
placed  on  enterprise  by  the  creation  at  this  period  of  a  num- 
ber of  unjustifiable  monopolies,  still,  even  here,  we  have 
occasion  to  remark  the  increased  spirit  of  the  mercantile 
community,  since  their  remonstrances  compelled  that  arbi- 
trary princess  to  revoke  the  most  obnoxious  of  them.  In  the 
reign  of  her  less  formidable  successor,  James,  monopolies 
were  publicly  declared  illegal,  and  the  law  of  patents  placed 
almost  upon  its  present  footing.  The  nation  was  now  in 
a  rapid  course  of  advancement,  which  was  not  checked  even 
by  the  civil  war.  To  the  reign  of  Charles  the  Second,  a 
period  fertile  in  legislative  improvement,  we  are  indebted  for 
those  excellent  navigation  (n)  laws,  to  which  England  has  to 
attribute  so  much  of  her  subsequent  maritime  greatness.  In 
those  of  William  and  Anne,  promissory  notes  were  placed 
upon  their  present  footing,  and  the  banking  system,  a 
history  of  which  will  be  found  in  the  great  case  of  the  Bank 
of  England  v.  Anderson,  3  Bing.  N.  C.  589.,  dates  from  that 
period.  Much  was  now  done  for  commerce,  not  merely  by 
the  legislature,  but  by  the  courts,  which  were  now  filled  with 
learned  and  liberal-minded  men,  anxious  to  apply  the  law  so  as 
to  meet  the  exigences  of  the  subject.  Among  these  stands 
preeminent  the  Lord  Chief  Justice  Holt,  whose  name  no 
English  lawyer  ought  ever  to  pronounce  without  great 
veneration.  He  was  a  man  of  profound  learning  and  un- 
flinching integrity,  and  he  possessed  a  fund  of  strong  na- 
tural good  sense  which  rendered  him  peculiarly  capable  of 
dealing  with  commercial  questions,  many  valuable  decisions 
on  which  are  referable  to  his  time.  Indeed,  I  have  no 
hesitation  in  saying  that  Lord  Holt  alone  accomplished  more 

(n)  Smith,  in  his  Wealth  of  Nations,  tlierefore,  that  some  of  the  regulations 

speaks  highly  of  them.     "  When  the  of  this  famous  act  may  have  proceeded 

Act  of  Navigation   vt^as   made,"    says  from  national  animosity.     They  are  as 

he,   "  though  England   and    Holland  wise,  however,  as  if  they  had  been  all 

were   not   actually  at  war,    the    most  dictated   by  the  most   deliberate  wis- 

violent    animosity    subsisted    between  dom." 
the  two  nations.     It  is  not  impossible. 
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for  EngKsh  mercantile  law  than  the  whole  body  of  the 
English  judges  prior  to  his  elevation,  (o)  Those  who  desire 
to  estimate  his  powers  of  mind  and  mode  of  dealing  with 
important  legal  questions,  will  do  well  to  peruse  his  cele- 
brated judgment  in  Coggs  v.  Barnard,  Lord  Raymond,  909., 
in  which,  availing  himself  of  his  acquaintance  with  the  civil 
law,  he  settled  the  law  relative  to  bailments  on  its  present 
footing. 

At  last — a  great  epoch  in  our  commercial  history — the 
Court  of  King's  Bench  was  presided  over  by  Lord  Mans- 
field. 0) 

The  character  and  qualities  of  this  great  man  were  singu- 
larly well  adapted  to  the  work  he  felt  himself  called  on  to 
achieve,  that  of  communicating  form  and  symmetry  to  the 
then  rude  and  shapeless  mass  of  our  commercial  law.  Sprung 
from  a  noble  family,  he  had  enjoyed  an  education  suited  to 
his  birth.  He  was  versed  not  only  in  the  laws  and  history 
of  his  own  country,  but  in  those  celebrated  writings  which 
constitute  the  noblest  monuments  of  ancient  greatness.  To 
these  he  could  recur  as  guides  in  doubt  and  models  of 
arrangement;  from  these  he  learned  to  regard  law  as  a 
science,  to  be  expanded  by  the  development  of  principles, 
not  merely  amplified  by  the  accumulation  of  precedents. 
He  was  imbued  too  with  a  taste  for  polite  literature,  and 
this  he  turned  to  its  true  use,  not  to  efface  or  supersede  his 
graver  studies,  but  to  embellish  their  results  with  the  graces 
of  clear,  appropriate,  and  energetic  language. 

Great  as  the  improvement  he  effected  was,  it  cannot  be  a 
matter  of  surprise  that  such  a  judge,  occupying  the  chief 
seat  of  judicature  for  upwards  of  thirty  years,  was  able  to 
accomplish  it.  The  change  which  his  accession  to  the  bench 
produced  is  thus  described  by  the  ablest  of  his  judicial  con- 
temporaries. 

."  Before  that  period,"  says  Mr.  J.  BuUer  (5-),  "  we  find 

(o)  The    present    law   with    regard  the  8th  of  May,  1756,  vice  Sir  Dudley 

to  Bills  of  Lading  seems  to  have  ori-  Ryder. 

ginated  with  Lord  Holt ;  see  Evans  v.  (q)  Lickbarrovv  v.  Mason,  2  T.  R. 

Martlett,  1  Ld.  Raym.  271.  63. 

(p)  His  lordship  was  sworn  in  on 


12  INTRODUCTION. 

that,  in  courts  of  law,  all  the  evidence  in  mercantile  cases 
was  thrown  together ;  they  were  left  generally  to  a  jury,  and 
they  produced  no  established  principle.  From  that  time, 
we  all  know  the  great  study  has  been  to  find  out  some 
certain  general  principles,  which  shall  be  known  to  all 
mankind,  not  only  to  rule  the  particular  case  then  under 
consideration,  but  to  serve  as  a  guide  for  the  future.  Most 
of  us  have  heard  those  principles  stated,  reasoned  upon, 
enlarged,  and  explained,  till  we  have  been  lost  in  admiration  at 
the  strength  and  stretch  of  the  human  understanding.  And 
I  should  be  very  sorry  to  find  myself  under  a  necessity  of 
differing  from  any  case  which  has  been  decided  by  Lord 
Mansfield,  who  may  be  truly  said  to  be  the  founder  of  the 
commercial  law  of  this  country." 

It  is  needless  to  recount  here  what  has  taken  place  since 
the  decease  of  this  great  judge.  It  will  be  found  in  the 
ensuing  pages,  and  is  in  the  recollection  of  many  of  our  own 
contemporaries.  Suffice  it  to  say,  that  the  course  on  which 
he  entered  has  been  pursued  with  no  less  zeal  than  wisdom 
by  his  successors.  One  great  man.  Lord  Stowell,  has  done 
much  to  raise  the  reputation  of  his  country :  his  judgments 
— models  of  judicial  argument  and  eloquence  —  are  cited  and 
admired  not  merely  in  our  courts,  but  in  those  of  every 
commercial  nation  in  the  world.  The  legislature  has,  in  the 
meanwhile,  done  its  part,  and,  while  it  has  not  been  slow  to 
supply  deficiencies  and  correct  mistakes,  it  has,  hitherto, 
fortunately  abstained  from  any  vexatious  interference  with 
arrangements  dictated  by  that  best  of  legislators — Experience. 

The  mercantile  law  of  England  is,  in  point  of  fact,  an 
edifice  erected  by  the  merchant,  with  comparatively  little 
assistance  either  from  the  courts  or  the  legislature.  The 
Ibrmer  have,  in  very  many  Instances,  only  impressed  with  a 
judicial  sanction,  or  deduced  proper  and  reasonable  conse- 
quences from,  those  regulations  which  the  experience  of  the 
trader,  whether  borrowing  from  foreigners  or  inventing 
himself,   had  already  adopted   as   the   most  convenient,  (r) 

(r)  Thus  the  earliest  English  dis-  lections  of  usages  written  by  mer- 
sertations  on  commercial  law  are  col-     chants,  who,  from  their  practical  know- 
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The  latter,  wisely  reflecting  that  commercial  men  are  noto- 
riously the  best  judges  of  their  own  interests,  have  inter- 
fered as  little  as  possible  with  their  avocations,  have  shackled 
trade  with  few  of  those  formalities  and  restrictions,  which 
are  mischievous,  if  only  on  account  of  the  waste  of  the  time 
occupied  in  complying  with  them.     The  mercantile  law  of 
England  is   perhaps   of  all    laws   in   the   world   the   most 
completely  the  offspring  of  usage  and  convenience,  the  least 
fettered  by  legislative  regulations.     Thus,  the  performance 
of  one  of  the  most  obvious  parts  of  the  duty  of  a  merchant, 
and  one  which  the  laws  of  most  other  countries  enforce  by  . 
many  and  anxious  provisions,  viz.   the   keeping   a   correct 
account  of  his  transactions  (s),  is  left  by  us  to  be  enforced 
solely  by  public  opinion  and  by  the  dread  of  that  reproach 
and  loss  of  credit  which  would  follow  the  detection  of  any 
gross  irregularity.     It  is,  perhaps,  in  consequence  of  this, 
that  we  find  such  high  and  peculiar  sentiments  of  commercial 
honour  prevalent  among  English  merchants.     When  trade 
began  to  flourish  in  this  country,  those  occupied  about  it 
soon  discovered  that  the  law  had  provided  but  few  rules  for 
the  guidance  of  their  transactions,  and  that  it  was,  therefore, 
necessary  that  they  should  themselves  adopt  some  regulations 
for   their   own  government.     Thus,   they,    in   early   times, 
erected  a  sort  of  mercantile   republic,   the   observance  of 
whose  code  was  ensured,  less  by  the  law  of  the  land,  than  by 
the  force  of  opinion  and  the  dread  of  censure.     The  law  is 


ledge  of  the  regulations  in  use  among  point  of  commercial  law  arose,  to  re- 
tlieir  own  class,  had  become  better  ceive  evidence  of  the  custom  of  mer- 
commercial  lawyers  than  those  of  West-  chants  with  regard  to  it,  and  then  leave 
minster  Hall.  The  author  of  Marius  it  to  the  decision  of  the  jury  in  the 
was  a  public  notary,  who  lived  in  the  way  mentioned  by  Mr.  J.  BuUer. 
middle  of  the  seventeenth  century.  (s)  See  the  French  Code  de  Com- 
It  is  scarcely  to  be  looked  on  as  a  merce,  liv.  1.  tit.  2,  which,  after  die- 
legal  treatise  on  bills  of  exchange ;  scribing  several  books  which  every 
it  is,  as  the  name  imports,  a  work  tradesman  is  to  keep,  besides  an  in- 
giving  good  practical  advice  from  a  ventory  of  his  whole  property,  pro- 
practical  man,  to  persons  receiving  and  ceeds  in  art.  11.  "  Les  livres  dont  la 
negociating  bills  of  exchange.  Per  tenue  est  ordonnee  par  les  art.  ci- 
Parke  B.  in  Whitehead  v.  Walker,  9  dcssus  seront  cotf^s  paraphes  et  vises 
M.  Ss  W.  514.  So  too,  it  was,  at  one  soit  par  un  des  juges  des  tribunaux 
time,  the  practice,   when  a  disputed  de  commerce,  soit  par  le  maire  ou  un 
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now  indeed  more  copious,  but  the  spirit  which  had  been  thus 
called  forth  has  ever  since  continued  to  pervade  our  mer- 
cantile community,  and  has  conduced  to  a  more  scrupulous 
observance  of  good  faith  and  punctuality  than  could  have 
ever  been  enforced  even  by  the  most  anxious  efforts  of  the 
legislature. 

These  and  such  as  these  are  the  reflections  which  have 
rendered  the  author  of  this  work  exceedingly  averse  from 
any  idea  of  reducing  our  commercial  system  into  a  code,  by 
which  the  energies  of  the  mercantile  community  would,  he 
apprehends,  be  shackled,  and  prevented  from  operating,  as 
they  now  most  usefully  do,  upon  the  law,  and  working  out 
its  improvement,  without  assistance  from  the  legislature.  A 
criminal  code  would  be  of  great  utility,  for  the  rules  of 
criminal  law  ought  to  be  not  only  definite,  but  inflexible, 
incapable  of  extension,  save  by  the  supreme  power  of  the 
state.  The  whole  of  our  remedial  system,  including  the 
formalities  of  actions  at  law,  and  suits  in  equity  and  in  the 
ecclesiastical  and  admiralty  courts,  would  be  a  very  proper 
subject  for  codification,  for  it  is  a  collection  of  arbitrary 
rules,  which  are  then  best  when  most  accessible.  The 
codification  of  the  law  of  real  property  is  not  worth  seeking 
for.  Its  principles  and  practice  are  so  abstruse,  that  no 
code  would  render  them  intelhgible  to  the  public,  while,  by 
the  profession,  they  are  already  understood  suflficiently.  But 
the  codification  of  our  mercantile  law  would  be  a  national 
evil.  It  would  destroy  the  singular  and  fortunate  plasticity 
of  a  system  whose  rules  hitherto  have  been,  and  always 
ought  to  be,  made  by  the  merchant,  and  dictated  by  his 
exigences. 

adjoint  dans  la  fonne  ordinaire  et  sans  are  open  to  the  competition  of  every 

frais."     This  kind  of  inquisition  must  individual,    are   monopolised   by   per- 

be  a  great  check  on  commercial  en-  sons    nominated   by   the   government, 

terprise.       Again,    in    France    many  entitled  agens  de  c/uinge  and  courtiers. 

branches  of  agency,  which,  among  us,  Code  de  Commerce,  liv.  1.  tit.  5. 
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BOOK  THE  FIRST. 

OF    MERCANTILE    PERSONS. 

Trade  may  be  carried  on  by  Individuals,  Partnerships,  or 
Companies,  Corporations,  and  their  respective  Agents.  As  it 
will,  therefore,  be  necessary  to  devote  some  space  to  each  of 
the  above  classes  of  the  mercantile  community,  this  book  will 
be  divided  into  five  chapters,  the  first,  treating  of  Sole 
Traders;  the  second,  of  Partnerships  ordinarily  so  called; 
the  third,  of  those  peculiar  and  extensive  partnerships  de- 
nominated Companies;  the  fourth,  of  Corporations  formed 
for  trading  purposes;  the  fifth,  of  persons  occupying  the 
relation  of  Principal  and  Agent. 


CHAPTER  I. 

OF   SOLE   TRADERS. 

The  word  Trader  is  used  in  the  bankrupt  laws  in  a  definite    Sole  traders. 


and  peculiar  sense,  which  will  be  treated  of  in  the  fourth 
book  under  the  title  Bankruptcy.  For  the  general  purposes 
of  law  it  seems  to  have  a  wider  signification  than  is  either 
there,  or  in  the  common  parlance  of  mankind,  attributed  to 
it ;  and,  perhaps,  it  is  not  going  too  far  to  say,  that  every 
man  who  does  an  act  upon  which  any  of  the  rules  of 
mercantile  law  operate  becomes,  quoad  that  act,  a  trader, 
though  his  ordinary  pursuits  may  not  be  of  a  mercantile 
character.  Thus  it  is  laid  down  by  books  of  authority,  that 
if  a  man  draw  a  bill  of  exchange,  he  is,  for  the  purposes  of 
that  bill,  a  merchant,  (a) 

(a)  Com.  Dig.  Merchant,  A.  1.  ^ans  ceux  qui  exercent  les  actes  de 
The  French  law  defines  the  word  corameree  et  en  font  leur  profession 
trader   as  follows: — "  Sont  commer-      habituelle."     Co.  8.  85.  631.  s.  638. 


15  MERCANTILE   PERSONS. 

Sole  traders.  The  law  of  England,  following  in  this  respect  the  maxims 
of  sound  and  liberal  policy,  licenses  every  individual,  who  is 
desirous  of  so  doing,  to  assume  the  character  and  functions  of 
a  trader^  unless  he  fall  within  the  letter  of  some  special 
prohibition,  Avhich  takes  his  case  out  of  the  ordinary  rule, 
and  subjects  him  to  a  peculiar  disqualification ;  nay,  such  is 
the  anxiety  with  which  the  law  watches  over  the  interests  of 
trade  and  commerce,  that  it  will  not  allow  a  man  to  deprive 
himself  of  his  right  of  embarking  in  commercial  enterprise. 
A  bond  or  other  contract,  by  which  a  person  binds  himself 
generally  not  to  exercise  his  trade  or  business  in  this  country 
is  merely  void.  (Jj)  For  "  the  law,"  to  use  the  expressions  of 
Best,  C.  J.,  "  will  not  permit  any  one  to  restrain  a  person 
from  doing  what  his  own  interests  and  the  public  welfare 
require  that  he  should  do."(c)  A  partial  restraint  of  this 
kind  will,  indeed,  be  upheld,  provided  it  be  reasonable  in  its 
nature  and  extent,  and  founded  on  a  legal  consideration,  (d) 
But  if  it  want  these  qualities  it  will  be  void.(e)  And  all 
contracts  in  restraint  of  trade  are,  if  no  special  circumstances 
appear  to  shew  them  to  be  reasonable,  invalid  in  the  eye  of 
the  law.(/)  Particular  personal  disqualifications,  however, 
as  has  been  said,  exist,  which  incapacitate  the  individuals 
labouring  under  them  from  engaging  in  commercial  pursuits. 
It  may  be  proper  to  adduce  one  or  two  examples  of  this  sort 
of  disability:  the  instances  of  most  usual  occurrence  are  to 
be  found  in  the  law  relating  to  the  capacity  of  aliens,  infants, 
married  women,  and  clergymen. 

An  alien  ranks  either  under  the  head  of  alien  friend  or 
that  of  alien  enemy,  i.  e.  the  nation  to  which  he  belongs  is 
either  at  peace  or  war  with  this  kingdom.  In  the  former 
case  he  may  trade  in  this  country  as  freely  as  any  British 

( 6  )  Mitchell  v.  Reynolds,  1  P.  Wms,     ton  v.  Wales,  3  M.  &  W.   545.  ;    see 
181.,  1  Smith's  leading  Cases,  I7l.  per  Parke  B„  Green  v.  Price,  13  M.  & 

(c)  Homer  ».  Ashford,  3  Bing.  328.      W.  698. 

See  also  per  Parke  B.,  Mallan  v.  May,  (e)  See  Horner  ».  Graves,  7  Bing. 

11  M.  &  W.  653.  743. ;  Young  v.    Timmins,  1   Tyrwh. 

(d)  Mitchell  v.  Reynolds,  uhi  su-  226.,  1  C.  &  J.  331.  ;  Mallan  v.  May, 
pra :  Chesman  v.  Nainby,  2  Str.  739. ;  ubi  supra. 

Hitchcock  V.  Coker,  6  Ad.  &  E.  438. ;  (/)    Honier  v.    Graves,  ubi  supra  ; 

Archer  r.  Marsh,  Ibid.  966. ;    Leigh-     Ward  v.  Byrne,  5  M.  &  W.  548. 
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subject,  indeed  his  safety  while  doing  so  is  the  subject  of  a  Sole  traders, 
special  clause  in  Magna  Charta.  In  order  to  enable  him  to 
trade  with  more  ease  and  advantage  he  was  permitted  to  hold  a 
lease  for  years  of  a  house,  for  "  without  habitation  he  cannot 
merchandize  or  trade." (y)  And  though  there  was  an  ancient 
statute,  32  Hen.  8.  c.  16.,  which  avoided  leases  of  houses  and 
shops  granted  to  alien  artificers  and  handicraftsmen,  yet  it  was 
very  strictly  construed  (^),  and  now  by  7  &  8  Vict.  c.  &Q.  s.  5. 
any  alien  friend  may  hold  lands  and  houses  for  the  purposes 
of  residence  or  occupation,  or  any  business,  trade,  or  manu- 
facture, for  a  term  not  exceeding  21  years. 

But  an  alien  enemy  is  incapable  of  trading  here,  except  by 
the  King's  licence  (z),  which  must,  if  granted,  be  very  strictly 
pursued,  (j) 

Infants  and  married  women  are  incapable  of  binding  them- 
selves by  any  description  of  mercantile  contract :  an  infant 
cannot  even  state  an  account  or  give  a  cognovit.  (A)  But 
there  is  this  difference  between  the  cases  of  an  infant  and  a 
married  woman,  that  the  former  may  at  full  age  ratify  the 
contract  (?),  which  the  latter  cannot  do :  of  course,  therefore, 
neither  of  them  can  support  the  character  of  a  sole  trader. 
By  the  custom  of  the  City  of  London,  however,  a  married 
woman  may  be  there  a  sole  trader(ni),  and  v/hen  a  woman's 
husband  is  civilly(w),  although  not  physically  defunct,  she 
may  carry  on  trade,  as  if  she  were  a  feme  sole,  for  her 
own  support,  and  in  either  of  these  cases  may  become  a 
bankrupt.(o) 

Clergymen  occupying  any  spiritual  employment  were  by 
stat.  57  Geo.  3.  c.  99.  prohibited  from  carrying  on  any 
trade  or  buying  and  selling  for  lucre,  upon  pain  of  forfeiting 

{g)  Co.  Litt.  2.  et  notas.  (k)  Oliver  v.  WoodrofFe,  4  M.  &  W. 

(Ji)  See  Jevens  v.  Harridge,  1  Wms.  650. 

Saund.  7.  et  notas.   Pilkington  v.  Peach,  (/)  Williams  v.  Moor,  1 1  M.  &  W. 

2  Shower,  135.     Wotton  ».  Steffenoni,  256.     See  note  to  Harrison  v.  Fane,  1 

12  M.&  W.  129.      Fide  tammi  Lapierre  M.  &  G.  551. 

V.  M'Intosh,  9  Ad.  &  Ell.  857.  (m)  See  a  full  account  of  this  custom 

(i)  See  Kensington  v.  Inglis,  8  East,  in  Beard  v.  Webb,  2  B.  &  P.  93. 

273.  (n)  See  per  Parke,  B.  in  Harden  p. 

0')  See  Vandyck   v.  Whitmore,   1  De  Keverberg,  2  M.  &  W.  64. 

East,  475.  (o)  SQepost,  Book  4.  cap.  3.  sec.  1. 
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Sole  traders,  the  Tolue  of  the  goods  80  bought  or  sold,  and  the  contracts 
entered  into  by  them  in  any  such  trade  or  dealing  rendered 
utterly  void.  This  act  became  the  subject  of  much  discussion 
on  the  occasion  of  the  celebrated  case  of  Hall  v.  Franklin{p)i 
in  which  the  Court  of  Exchequer  expressed  their  opinion 
that  a  joint-stock  banking  company,  having  beneficed  clergy- 
men among  its  members,  could  not  maintain  an  action 
against  the  drawer  of  a  bill  indorsed  to  the  company.  This 
occasioned  the  immediate  enactment  of  stat.  1  Vict.  c.  10., 
which  rendered  valid  partnerships  of  more  than  six  persons 
formed  or  to  be  formed  before  the  end  of  the  then  next 
session,  although  consisting  partly  of  spiritual  persons. 

The  act  of  57  Geo.  3.  c.  3.  c.  99.  is  now  itself  repealed  by 
1  &  2  Vict.  c.  106,  by  sections  29,  30,  and  31,  of  which  the 
subject  is  now  regulated.  (^) 

There  were  formerly  numerous  disabilities  imposed  by 
statutes  which  forbade  the  exercise  of  certain  trades  to  all 
persons  who  had  not  previously  served  an  apprenticeship 
thereto  (r) :  and  there  were  other  disabilities  imposed  by  the 
customs  and  laws  of  corporate  towns,  which  prohibited  the 
exercise  of  particular  trades  by  strangers  within  the  territories 
of  the  respective  corporations,  (s)  The  former  class  is, 
however,  repealed  by  stat.  54  Geo.  3.  c.  96.,  and  the  latter 
is  in  great  part  destroyed  by  sec.  14  of  stat.  5  &  6  Wm.  4. 
c.  76.  entitled,  "  An  Act  to  provide  for  the  regulation  of 
Municipal  Corporations  in  England  and  Wales." 

(p)  3  Mee.  &  W.  259.  465.     Shaw  ».  Poynter,  2  Ad.  &  Ell. 

{q)  See  them  in  App,  312.     Clarke  u.  Denton,  1  B.  &  Ad. 

(r)  See  R.   v.  Kilderby,    1    Wms.  92.     Simson  v.  Moss,  2  B.  &  Ad.  543. 

Saund.  309.  et  notas.  Mayor  of  Leicester  v.  Burgess,  5  B.  & 

(s)  See  Shaw  v.  Pope,  2  B.  &  Ad.  Ad.  246. 
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CHAPTER  11. 

OP  PABTNEKS. 

Sect.  1.  Partnership — 'what 

2.  How  formed. 

3.  How  dissolved, 

4.  Rights  of  partners,  inter  se. 

5.  Rights  of  third  persons  against  partners. 

6.  Rights  of  partners  against  third  persons. 

Section  I.  —  Partnership — what. 

Partnership  is  the  result  of  a  contract,  whereby  two  or  Partnership, 
more  persons  agree  to  combine  property  or  labour  for  the  pur-  ^  ^' 
pose  of  a  common  undertaking  and  the  acquisition  of  a  common 
profit.  There  may  be  a  partnership  in  one  transaction  as  well 
as  in  a  continuing  business,  and  between  persons  out  of  trade 
as  well  as  in  trade,  since,  in  either  case,  there  may  be  a  com- 
bination of  property  or  labour,  in  order  to  a  common  under- 
taking and  a  common  profit,  (a) 

This  community  of  profit  is  the  criterion  whereby  to  ascer- 
tain whether  a  contract  be  really  one  of  partnership,  for  one 
partner  may  stipulate  to  be  free  from  loss,  and  the  stipulation 
will  hold  good  as  between  himself  and  his  companions  (6), 
though  it  will  not  diminish  his  liability  to  strangers,  (c)  So 
one  partner  may  contribute  all  the  money,  all  the  stock,  or 
all  the  labour  necessary  for  the  purposes  of  the  firm.     But  if 

(a)  Ex  parte  Gellar,  1    Rose,  297.  Bond  v.  Pittard,  3  M.  &  W.  357;  see 

Salomons  v.  Nissen,   2    T.    R.    674.  18  Ves.  300.  unless,  indeed,  such  stipu- 

Societatem  coire  solemus  aut  totorum  lation  be  inserted  as  a  mask  to  disguise 

bonorum,     quam     Graeci     specialiter  usury.   Jestons  v.  Brooke,  Cowp.  793. 

Koivoiviav  appellant,  aut  unius  alicujus  Morse  v.  Wilson,  4  T.  R.  353. 

negotiationis.     Inst.  3.  26.  (c)  Waugh  v.  Carver,  2  H.  Bl.  235., 

(6)  Fereday  v.  Horndeme,  Jac.  144.  1  Smith's  Lead.  Cases,  491.  Jac.  147., 

Gilpin  r.  Enderby,  5  B.  &  A.  954.  per  Ld.  Eldon. 
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Partnership—   there  be  not  a  community  of  profit,  there  is  no  real  partner- 

ship  {d) ;  while,  on  the  other  hand,  where  such  community  of 

profit  exists,  each  of  the  sharers  in  it  is,  and  may  be  treated 
by  the  creditors  of  the  whole  body  as,  a  partner,  although  he 
may  have  stipulated  with  his  companions  not  to  be  responsible 
for  the  engagements  entered  into  by  them  with  strangers,  to 
whom  he,  notwithstanding,  will  be  liable ;  and  very  justly  so ; 
for  by  taking  a  part  of  the  profits  he  takes  from  the  creditors 
a  part  of  that  fund  which  is  the  proper  security  to  them  for 
the  payment  of  their  debts  (e) ;  and  on  this  ground  it  is  that 
a  dormant  partner,  that  is  to  say,  one  who  is  a  sharer  in  the 
concern,  but  does  not  appear  to  the  world  as  such,  is  held  re- 
sponsible for  its  engagements.  (/) 

If  A.  and  B.  agree  together  to  contribute  each  a  sum  of 
money  for  the  purchase  of  a  lot  of  goods,  which  they  intend 
afterwards  to  divide,  in  this  case,  after  the  purchase  of  the 
goods  and  before  the  division,  they  are  joint-owners  thereof, 
not  partners.  But  if,  instead  of  dividing,  they  sell  them  again, 
and  divide  the  gain  accruing  upon  the  resale,  now  there  is  a 
community  of  profit,  and  they  become,  in  the  legal  sense  of 

(d)  Hoare  v.   Dawes,  Dougl.  371.  or  the  officers,  to  bind  them  by  con- 

Coope  V.  Eyre,  1  H.  Bl.  37.     Finckle  tracts  even  for  necessaries  to  prosecute 

V.  Staeey,   Sel.    Ca.   Ch.  9.     Many  so-  the  project.    Reynell  v.  Lewis,  15  M,  & 

cieties,  such  for  instance  as  clubs,  so  W.  517.     Cooke  v.  Tonkin,  16  L.  J., 

far    resemble   partnerships,    that   each  Q.   B.,    153.       See     contra,     Barnett 

member  is  bound  by  certain  acts  of  the  v.  Lambert,  15  M.  &  W.  489. 

rest,  done  in  furtherance  of  the  com-  (e)    Per   Eyre,    C.    J.,    Waugh   v. 

mon  object.     See  Delauney  v.  Strick-  Carver,    2  H.    Bl,    235.       Barry   v. 

land,  2  Stark.  416.     But  these  are  not  Nesham,   16  L.  J.    K.  P.  21.      See  ex 

partnerships,  though   possessing   some  parte    Rowlandson,    1    Rose,   89.,   and 

of  the  attributes  thereof;  they  are,  in  17  Ves.  412. 

reality,    mere   cases   of  principal    and  (/)  Rol)inson  v.  Wilkinson,  3  Price, 

agent.     Flemyng  v.  Hector,   2   M.    &  538.     Wintle  v.    Crowther,   1    Cr.    & 

W.    172.      Todd  V.  Emly,  7  M.  &  W.  Jer.  316.,  1  Tyrwh.  210.    But  though 

427.,  8  M.  &  W.  505.     And  the  same  a  stranger  may  sue  such  a  partner  along 

remark  seems  to  be  applicable  to  per-  with  the  rest,  yet  he  is  not  obliged  to 

sons  who  become  members  of  a  pro-  do  so,  on  account  of  the  difficulty  of 

visional  committee  for  the  purpose  of  discovering   him.      MuUett   r.    Hook, 

promoting  a   railway  or  other  work,  M.  &  M.  88.   De  Mautort  v.  Saunders, 

though  the  end  they  propose  to  them-  1  B.  &  Ad.  398.,  overruling  Dubois  v. 

selves  may  be  individual  profit.      By  Ludert,  1  Marsh.  248.   But  see  Bonfield 

simply  consenting  to  become  members  v.  Smith,  1 2  M.  &  W.  405.      See  also 

of  such  a  committee,  and  allowing  their  ex  parte  Hamper,  17  Ves.   412.     Ex 

names  to  be  published  as  such,  they  do  /wrte  Hodgkinson,  19  Ves.  294. 
not  authorize  the  rest  of  the  committee, 
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that  word,  partners,  (g)    However,  though  the  profit  of  part-  Partnership. 

ners  must  be  joint,  they  may,  if  they  think  fit,  arrange  that  it  

shall  be  unequally  divided.  (Ji) 

Further,  it  is  to  be  observed,  that,  to  constitute  such  a  com- 
munity of  profit  as  is  here  intended,  a  partner  must  not  only 
share  in  the  profits  of  his  companions,  but  must  share  in  them 
as  a  principal^  i.  e.  he  must  not  be  a  mere  agent,  factor,  or 
servant,  receiving,  in  lieu  of  wages,  a  sum  proportioned  to  the 
profit  gained  by  his  employers  (z),  or  a  certain  portion  of  a 
fund  which  includes  the  profits,  but  is  not  dependant  on  them 
for  existence.  Still,  if  a  servant  or  agent  stipulate  for  a  share 
in  the  profits,  and  so  entitle  himself  to  an  account  of  them,  he 
becomes,  as  to  third  persons,  a  partner  (J),  though,  in  questions 
between  himself  and  his  employer,  he  would  not  be  so  con- 


fer) The  working  of  a  mine,  colliery, 
or  other  real  property  of  that  /inscrip- 
tion, is  looked  on  to  some  extent  as  a 
trade,  and  where  several,  having  a  com- 
mon interest  in  such  property,  work  it 
in  common,  and  sell  the  produce  for 
their  common  benefit,  they  become  part- 
ners. Crawshay  v.  Maule,  1  Swanst. 
495.  Jeffreys  v.  Smith,  1  Jac,  & 
Walk.  298.  Hawken  v.  Bourne,  8 
Mee.  &  Welsb.  703.  Tredwen  v. 
Bourne,  6  M.  &  W.  461.  Ralph  v. 
Harvey,  1  Q.  B.  845.  See  2  Atk. 
630.  But  mining  concerns,  though 
partnerships  to  most  purposes,  are  not 
so  to  all.  See  Vice  v.  Lady  Anson, 
7  B.  &  C.  409.  For  they  are  not  sub- 
ject to  dissolution  on  the  death  or 
bankruptcy  of  any  of  the  partners,  and 
the  shares  are  transferable  without  the 
consent  of  the  other  partners.  Fercday 
V.  Wightwick,  1  Iluss.  &  Mylne,  45. 
We  shall  see  presently  that  partners  in 
a  mine  have  not  in  general  the  power 
of  binding  one  another  by  bills  of  ex- 
change. 

(/*)  Per  Ld.  Loughborough,  Coope 
V.  Eyre,  1  H.  BU  48.  Fromont  v. 
Coupland,  2  Bing.  171.  Ex  parte 
Langdale,  18  Ves.  300.  Si  nihil  de 
partibus  lucri  et  damni  nominatim 
convenirit  sequales  scilicet  partes  et  in 
lucro  et  in  damno  spectantur ;  quodsi 


expressae  fuerint  partes,  ha  servari  de- 
bent  Inst.  3  tit.  26  §  1.  It  is  not 
necessary  that  a  partner's  share  should 
be  ascertained,  but  its  not  being  so  is 
a  circumstance  tending  to  shew  the 
non-existence  of  the  partnership;  per 
Bosanquet,  J.,  in  Howell  v.  Brodie,  6 
Bing.  N.  C.  50. 

(i)  Dixon  r.  Cooper,  3  Wils.  40. 
Wilkinson  r.  Frazier,  4  Esp.  182.  Mair 
V.  Glennie,  4  M.  &  &  240.  Dry  v. 
Boswell,  1  Camp,  330.  R.  v.  Hartley, 
Russ.  &  Ry.  139.  Benjamin  v.  Por- 
teous,  2  H.  Bl.  590.  Pcrrott  v. 
Bryant,  1  Y.  &  Coll.  68.  Wish  v. 
Small,  ib.  331.  Hesketh  c.  Blanchard, 
4  East,  144.  Rawlinson  t'.  Clarke,  15 
M.  &  W.  292.,  and  see  Withington  v. 
Herring,  3  M.  &  P.  30,  Geddes  v. 
Wallace,  2  Bligh,  270.  Sed  vide  Ex 
parte  Rowlandson,  1  Rose,  91.  Ex 
parte  Langdale,  18  Ves.  300.  Ex  parte 
Watson,  19  Ves.  459.  Smith  v.  Wat- 
son, 2  B.  &  C.  401.  Green  v.  Beesley, 
2  Bing.  N.  C.  110.  So  a  person  re- 
ceiving a  per  centage  on  sales  effected 
through  his  influence  is  not  liable  as  a 
partner.  Pott  v.  Eyton,  15  L.  J.  C.P. 
257. 

(;■)  Smith  r.  Watson,  2  B.  &  C,  407. 
Ex  parte  Rowlandson,  1  Rose,  91,  Ex 
parte  Langdale,  1 8  Ves.  309.  Green  ». 
Beesley,  2  Bing.  N.  C.  108. 
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Partnership—   sidcrcd.  (A)    This  distinction  between  the  liability  of  an  agent 

^^^^' remunerated  out  of  the  profits,  and  that  of  one  remunerated 

by  a  sum  proportioned  to  the  profits,  is  certainly  extremely 
fine.  It  is,  however,  established  upon  high  authority.  "  It 
is  clearly  settled,"  said  Lord  Eldon  in  ex  parte  Hamper  (/), 
"  though  I  regret  it,  that  if  a  man  stipulates  that  he  shall  have 
as  the  reward  of  his  labour,  not  a  specific  interest  in  the  busi- 
ness but  a  given  sum  of  money,  even  in  proportion  to  a  given 
quantum  of  the  profits,  that  wiU  not  make  him  a  partner ;  but 
if  he  agrees  for  a  part  of  the  profits  as  such,  giving  him  a  right 
to  an  account,  he  Is,  as  to  third  persons,  a  partner."  (m) 

It  is  almost  needless  to  observe,  that,  in  every  question 
respecting  the  contract  of  partnership,  if  the  legislature  have 
dictated  no  particular  course,  and  the  law  adopted  no  peculiar 
regulation  founded  on  the  nature  of  the  subject,  we  must  be 
guided  by  those  principles  which  govern  contracts  in  general. 
Thus,  each  of  the  parties  to  it  must  be  competent,  and  there- 
fore, the  contract  of  partnership,  if  attempted  to  be  concluded 
by  an  infant,  will  be  voidable  at  his  full  age  (n),  and  void  if 
by  a  feme  covert  (o),  or  alien  enemy.  So,  if  the  undertaking 
be  illegal,  the  contract,  upon  ordinary  principles  of  law,  is 
void,  and  that  whether  it  be  to  do  a  thing,  improper  in  itself  or 
rendered  so  by  the  positive  prohibition  of  the  legislature,  {p) 
Though  partnership  is,  as  between  the  partners  them- 
selves, the  result  of  a  contract,  yet  a  man  may,  without  en- 

(A)  See  Geddes ».  Wallace,  2  Bligh,  v.   Harrison,   2   B.    &  A.  150.     But 

270.     Rex  V.  Hartley,   Russ.  &   Ry.  not  on  those  made  during  his  non-age, 

139.  unless  he  confirm  them  after  his  full 

(I)  17  Ves.  112.  age  in  writing.     Stat.  9  G.  4.  c.    14, 

(to)  See  the  expressions  of  his  Lord-  s.  5. 
ship  in  the  same  case,  17   Ves.    404.  (o)  But  semhle  that  a  feme  covert, 

and  see  ex  parte  Rowlandson,   19  Ves.  trading  as  she  may  do  by  the  custom  of 

461.  the  city  of  London,  may  be  a  partner. 

(m)    Holmes   v.    Blogg,    1    Moore,  See  Beard  v.  Webb,  2  B.  &  P.  93. 
466.,  8  Taunt.  35.  &  508,     Warwick  (p)  Aubert  v.  Maze,  2  B.  &  P.  371. 

V.   Bruce,  2  M.  &  S.  205.     Corpe  v.  Mitchell  v.   Cockburn,  2  H.   Bl.  379. 

Overton,    10  Bingh.   252.     He  must  Booth  v.  Hodson,  6  T.  R.  405.     De 

elect  to  avoid  within  a  reasonable  time  Begnis  v.    Armistead,    10   Bing.    107. 

after   his   full   age,    and    give    notice  Duvergier  v.    Fellowes,    10   B.    &  C, 

thereof  to  the  world,  otherwise  he  will  826.  Armstrong  v.  Lewis,  2  Cr.  &  Mee. 

be  liable  on  partnership  contracts  made  274.  Gordon  v.  Howden,  12  CI.  &  Fin. 

after  his  attaining  twenty-one.     Goode  237. 
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tering  into  any  contract,  impose  upon  himself  the  liabilities  Partnership— 

of  a  partner  with  regard  to  third  persons;  for  the  law  of  '- 

England  is,  that  he  who  lends  his  name  and  credit  to  a  firm, 
and,  as  the  phrase  is,  holds  himself  out  to  the  world  as  a 
partner  therein,  is  liable  for  its  engagements;  and  that 
whether  he  have  any  real  interest  in  the  firm  or  not,  for  it 
would  be  highly  prejudicial  to  commerce  to  allow  a  wealthy 
man,  by  the  loan  of  his  name,  to  give  other  persons  a  facti- 
tious credit  in  the  world,  and  then  refuse  to  satisfy  creditors 
who  had  made  their  advances  upon  the  faith  of  his  apparent 
responsibility,  (jj)  Such  a  man  is  usually  called  a  nominal 
partner.  And  it  has  been  said  to  make  no  difference  in  his 
liability,  that  the  creditor  of  the  firm  who  seeks  to  charge 
him  was  not  aware  of  such  holding  out  at  the  time  that  he 
made  his  advance,  (r)  In  order  to  fix  a  person  with  respon- 
sibility of  this  description,  no  particular  mode  of  holding  him- 
self out  to  the  world  as  a  partner  is  required.  If  he  do  acts, 
no  matter  of  what  kind,  sufficient  to  induce  others  to  believe 
that  he  is  a  partner,  he  will  be  chargeable  as  such ;  ex.  gr., 
if  he  accept  bills  drawn  on  the  firm  (s),  or  describe  himself  as 
having  a  joint  interest  in  its  property,  {f)  But  a  man  who 
describes  himself  as  partner  with  another  in  a  particular  kind 
of  transaction,  ex.  gr.,  in  discounting  bUls,  does  not  thereby 
hold  himself  out  as  his  general  partner  in  any  other  business 
which  he  may  happen  to  profess  (ii) ;  and  if  the  acts  relied 
on  as  constituting  a  holding  out  were  done  without  the 

{q)  Guidon  v,  Robson,  2  Camp.  302.  8.,  which  militates  against  it,  and  Ford 

Waugh  V.  Carver,  2  H.  Bl.  235.  v.  Whitmarsh,  1  Hurlst.  &  Walms.  53. 

(r)  Young  v.  Axtel,  cited  2  H.  Bl.  Ex.  Mich.  1840.    See  the  direction  in 

242.   The  justice  of  this  rule  is  ques-  Wood  v.  The  Duke  of  Argyll,  6  M. 

tionable,  and  the  expressions  of  Mr.  J.  &  G.  928.,  and  per  CresswellJ.  p.  932., 

Parke,  in  Dickinson  v.  Valpy,  10  B.  and  Lake  v.  The  Duke  of  Argyll,  6 

&  C.  140.,  are  opposed  to  it.  His  Lord-  Q.  B.  477. 

ship  says,  "  If  it  could  have  been  proved  (s)  Spencer  ».  Billing,  3  Camp.  310. 

that  the  defendant  had  held  himself  out  See  10  B.  &  C.  140. 

to  be  a  partner,  not  to  the  world,  for  that  (t)  Parker  v.  Barker,  1  B.  &  B.  9., 

is  a  loose  expression,  but  to  the  plain-  3  Moore,  226.    See  also  Goode  v.  Har- 

ft]^AJmseZ/^  or  under  such  circumstances  rison,  5  B.  &  A.  147.      Swan  v.  Steele, 

of  publicity  as  to  satisfy  a  jury  that  the  7  East,  210. 

plaintiflF  knew  of  it  and  believed  him  to  he  (m)  De  Berkom  v.  Smith,  1  Esp.  29. 

a  partner,  he  would  be  liable,  &c.      See  Ridgway  v.  Philip  and  Broadhurst,  5 

also  Shott  V.  Streaiaeld,  1  M.  &  Rob.  Tyrwh.  131.    1  C.  M.  &  R.  415. 
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Partnership  — 
irhat. 


knowledge  or  default  of  the  person  thereby  represented  as  a 
partner,  or  if  it  can  be  proved  that  the  party  seeking  to 
charge  him  had  notice  of  the  real  circumstances  of  the  case, 
he  will  not  be  answerable,  (v) 

But  a  person  holding  himself  out  to  the  world  in  the 
manner  above  described,  though  he  may,  for  the  benefit  of 
others,  be  treated  as  a  partner,  is  not,  properly  speaking, 
such ;  for  partnership  is,  as  we  have  seen,  the  result  of  a 
particular  species  of  contract,  into  which  he  has  never  entered. 

"We  will  now,  therefore,  proceed  to  enquire,  j'^r^^,  how  this 
contract  of  partnership  may  be  formed ;  secondly,  how  it  may 
be  dissolved.  We  will  afterwards  consider  what  are  the 
rights  and  liabilities  of  partners,  as  between  themselves,  and 
what,  as  between  them  and  third  persons. 


Section  II. — How  formed. 

How  formed.  ^^  must  be  formed  by  the  intervention  of  all  the  persons  to 
be  bound  by  it:  one  partner  may,  as  we  shall  see,  bind 
another  for  many  purposes  without  his  knowledge,  but  there 
must  be  consent  of  every  individual  member  of  the  firm  to 
authorize  the  introduction  of  a  new  one  (w) ;  so  necessary  is 
this  consent,  that  the  executors  of  a  deceased  partner  are  not 
allowed  to  occupy  his  place  {x),  unless  there  be  a  stipulation 
in  the  contract  of  partnership,  that  they  shall  do  so,  in  which 
case  modus  et  conventio  vincunt  legem.  But,  if  there  be  any- 
thing, in  the  very  nature  and  constitution  of  the  partnership, 
which  renders  it  impossible  that  the  members  could  have 
expected,  or  intended,  the  consent  of  the  whole  body  to  be 
applied  for  upon  the  occasion  of  each  change ;  as  where  a 
company  was  to  be  formed  with  a  capital,  divided  into  12,000 
shares ;  and  scrip  receipts  were  given  to  the  intended  share- 
holders, which  receipts  were  publicly  sold  to  strangers ;  and 


(»)  Fox  V.  Clifton,  6  BIngh.  776., 
9  Bingh.  118.  Alderson  v.  Pope,  1 
Camp.  404.  n.  Minnet  v.  Whinery,  5 
Bro.  P,  C.  489. 

(to)  Ex  parte  Barrow,  2  Rose,  225. 
and  see  M'Neil  v.  Reid,  9  Bingh.  68. 
But  a  partner  may  assign  his  share. 


Bray  v.  Fromont,  6  Madd.  5.  Jeffrey 
V.  Smith,  3  Russ.  158.,  and  an  action 
at  law  may  be  maintained  on  an  agree- 
ment for  the  sale  of  it.  Tempest  v. 
Kilner,  2  C.  B.  300. 

(x)  Pearce  v.  Chamberlain,  2  Ves. 
33. 
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any  persons  producing  them  and  paying  a  second  instalment  Partnership  — 
on  their  shares  were  allowed  to  execute  the  deed  of  partner-    °     °    ^  ' 


ship,  so  that  the  power  of  transferring  scrip  to  any  one  could 
not  but  have  formed  part  of  the  original  design ;  such  a  case 
would  not,  it  seems,  be  governed  by  the  rule  which,  in 
ordinary  cases,  restrains  partners  from  parting  with  their 
shares  without  each  other's  consent,  (y)  Respecting  the 
formation  of  the  contract,  it  need  only  further  be  observed, 
that  it  is  not  one  of  those  which  the  law  requires  to  be  in 
writing,  and  may  therefore  either  be  concluded  by  mere 
words,  or  inferred  from  the  acts  of  the  parties,  (z) 

Section  III. — How  dissolved. 

Let  us  next  see  how  the  contract  of  partnership  may  be  How  dissolved. 
dissolved.  It  often  happens,  that,  at  the  time  of  its  forma- 
tion,  the  parties  expressly  agree  that  it  shall  endure  but  for 
a  stated  period ;  there  may  also  happen  cases,  in  which, 
though  there  be  no  express  provision,  an  implied  contract  as 
to  its  duration  may  arise:  for  instance,  partners  may  pur- 
chase leasehold  interests  of  such  a  description  as  to  raise  a 
fair  presumption  that  they  intended  to  continue  the  partner- 
ship as  long  as  those  leases  should  endure,  (a)  If  a  limit  to 
the  term  of  partnership  be  thus  prefixed,  the  contract  will,  of 
course,  dissolve  on  its  arrival.  It  may  likewise  be  dissolved 
at  any  time  by  mutual  consent,  and  courts  of  equity  have 
power  to  put  an  end  to  it  by  their  decree,  a  power  which 
they  will  exercise  in  case  the  partnership  undertaking  turn 
out  impracticable  (5),  or  hopelessly  embarrassed  (c),  or  one 
of  the  partners  become  an  incurable  lunatic  (c?),  or  be  guilty 

(y)  Fox ».  Clifton,  9  Bingh.  119.  Sayer     v.      Bennet,       Mont.      Part. 

(z)  Peacock*.  Peacock,  16  Ves.  49.  Vol.  i.     Append.   18.     Sadler  r.  Lee, 

Alderson  v.  Clay,  1  Stark.  405.  6  Beav.  324.     Lunacy  of  a  partner  is 

(a)  See  Crawshay  t).  Maule,  1  Swanst.  not  ipso  facto  a  dissolution,  but  only 

521.  ground  upon  which  equity  will  decree 

(ft)  Baring  r.  Dix,  1  Cox,  212.   See  one.     Jones  v.  Noy,  2  My.  &  K.  125. 

Waters  v.  Taylor,  2  V.  &  B.  299.  Kirby   v.    Carr,   3    Y.    &    Coll.    184. 

(c)  Bailey  v.  Ford,  13  Sim.  495.  Beschc.  Frolich,  1  Ph.  172.    Sander  v. 

(d)  Baring  v.  Dix,  1  Cox,  212.   See  Sander,  2  Coll.  276.;  and  if  the  articles 
Waters  v.    Taylor,  2   V.  &  B.  299.  provide  that  the  partnership  may  be  dis- 
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Partnership—  of  gTOss  misconduct,  such  as  refusing  to  account  for  his 
howdissolv  recejp^^  or  to  submit  his  dealings  to  the  examination  of  his 
companions,  (e)  But  to  induce  the  court  to  interfere  in  this 
manner  there  must  be  some  serious  reason  given ;  the  exist- 
ence of  comparatively  unimportant  disputes  and  squabbles 
will  not  be  sufficient.  (/)  If  no  limit  was  originally  fixed, 
it  is  called  a  partnership  at  will,  and  may  be  dissolved  at  the 
individual  pleasure  of  either  party,  at  even  a  moment's 
notice,  (ff)  In  all  cases,  it  is  dissolved  by  the  bankruptcy  of 
any  one  of  the  partners,  followed  by  adjudication  (h),  by  his 
outlawry,  or  attainder  of  treason  or  felony,  for  the  first  of 
these  disqualifies  him  for  the  duties  of  a  partner,  and  the  others 
strip  him  of  all  civil  capacity,  (i)  It  has  been  thought  that 
a  sale  of  the  common  stock  under  a  separate  execution  against 
one  of  the  partners,  would  amount  to  a  dissolution  of  the 
partnership.  (J)  The  death  of  one  of  the  partners  operates 
of  course  as  a  dissolution,  since  we  have  seen  that  his  exe- 
cutors cannot  represent  him  (A) ;  and  so  will  the  marriage  of 
a  female  partner,  since  her  husband  would  otherwise  be 
introduced  into  the  firm  without  the  consent  of  her  co- 
partners. (Z) 

Whenever  any  of  the  above  circumstances  happen,  the 
entire  firm,  though  it  consist  of  never  so  many,  is  dissolved, 
unless  the  contrary  have  been  in  express  terms  provided 

solved  upon  notice,  such  notice,  if  given  company,  Phelps  «.  Lyle,  11  Ad.  &  E. 

to  the  lunatic,  will  be  effectual,  Robert-  1 1 3.,  unless  it  be  subject  to  the  provisions 

son».  Lockie,  15L.  J.  C.C.  379.  of  the  statute  6  &  7  Vict.   c.  110.    s. 

(e)  See  Goodman  v.  Whitcombe,  1  29. 

Jac.  &  Walk.  592.    Chapman  v.  Beach,  (i)  Publicatione     quoque     distrahi 

ibid.  594.  Marshal  v.  Colman,  2  Jac.  &  societatem,  manifestum  est,  scilicet  si 

Walk.  200.  universa  bona  socii  publicentur ;  nam, 

(/)  Wray  v.  Hutchinson,  2  My.  &  cum  in  ejus  locum  alius  succedat,  pro 

K.  235.  mortuo  habetur.   Jnst.  3.  26.  7. 

(g)  Nerot  v.  Burnand,  4  Russ.  260.  (j)  Waters   v.   Taylor,   2  V.  &  B. 

Peacock  v.  Peacock,  16  Ves.  50.   Fea-  299. 

therstonhaughtr.  Fenwick,  17  Ves,  298,  (k)  Si   consensu    plurium    sooietas 

and  per  Parke,  J.,  Heath  v.  Evans,  4  contracta  sit,  morte  unius  socii  solvitur, 

B.  &  Ad.  175.  etsi  plures  supersint.   Inst.  3.  26.  5. 

(A)  Fox  V.  Hanbury,    Cowp.    445.  (I)  See  Nerot  v.  Burnand,  4  Russ. 

Ex  parte  Smith,  5  Ves.   295.      But  260.       Wrexham  v.    Huddlestone,  1 

bankruptcy  does  not  necessarily  vacate  Swanst.  517.  n. 

the  oflSce  of  director  of  a  joint-stock  ;- '    .  j,  j 
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for  (m),  though  the  remaining  partners  may  of  course  come  Partnership— 

..  xiT-'  ill!    how  dissolved. 

to  a  new  agreement,  to  carry  on  the  busmess  upon  the  old  

terms.  And  herein  our  law  adopts  the  maxim  of  the  civi- 
lians, cum  aliquis  renunciaverit  societati  solvitur  societas  ;  the 
reason  of  which  is  thus  expressed  by  M.  Pothier :  "  Traite 
du  contrat  de  societe^''  cap.  8.,  "  La  raison  est  que  les  qualites 
personelles  de  chacun  des  assodes  entrent  en  consideration  dans 
le  contrat  de  societe."  A  reason  upon  which  the  law  of 
England  sometimes  acts  in  pronouncing  other  contracts  dis- 
solved on  the  secession  of  a  party  whose  personal  qualifi- 
cations may  have  been  the  chief  inducement  to  enter  into 
them,  (w) 

The  above  are  the  modes  in  which  a  partnership  may  be 
determined,  as  between  the  partners  themselves  ;  for  those  who 
desire  to  end  it  as  to  strangers,  should  give  notice  to  the 
world  of  its  dissolution,  otherwise  they  hold  themselves  out 
as  being  still  in  conjunction  with  their  late  partners,  and  will 
continue  to  be  bound  by  their  engagements,  (o)  The  mode 
of  giving  this  notice  will  be  hereafter  described,  when  we 
come  to  speak  of  the  time  at  which  the  liability  of  partners 
to  third  persons  determines. 


Section  IV. — Rights   and  Liabilities   of  Partners   among 

themselves. 

It  was  proposed  to  consider,  in  the  third  place,  the  rights   Rights  and  lia- 
of  partners  against,  and  their  liabilities  to,  one  another.  ners'amone"*" 

They  are  jointly  (p)  and,  in  the  absence  of  evidence  to  the  themselves. 

(m)  Crawshay  v.   Collins,  15   Ves.  of  a  firm  of  attorneys  discharged  their 

228.      Kinder  v.   Taylor,   Gow.    Part,  retainer  by  a  client. 
240.      Crawshay  v.  Maule,  1  Swanst.         (o)  Parkin   v.    Carruthers,   3    Esp. 

509.  in  notis.     Si  quis  ex  sociis  mole  248.      Graham  v.  Hope,  Peake,  154. 
debiti  prmgravatus  bonis  suis  cesserit,         (p)  In  the  absence  of  agreement,  a 

et  ideo  propter  publiea  et  privata  de-  partner's  right  seems  like  that  of  other 

bita  substantia    ejus   vaeneat,    solvitur  joint-owners ;  if  there  be  two,  an  un- 

societas.   Inst.  3.  26.  8.  divided  moiety ;  if  three,  a  third,  and 

(ji)  Ilobson  V.  Sharpe  and  another,  so  on.      A  contrary  doctrine  was  once 

2  B.  &  Ad.  303.   Griffiths  v.  Griffiths,  acted  upon  at  N.  P.,  Peacock  v.  Pea- 

2  Hare,  587.,  where  Wigram,  V.  C,  cock,  2  Camp.  45.,  and  see   S.  C.    16 

held  that  the  retirement  of  one  member  Ves.  49.,  but   has  been   since   disap- 
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Rights  and  iia-  contraiy,  are  taken  to  be  equally  (q),  interested  in  the  part- 
BerTamo^ng*'^"  nership  stock  and  effects,  subject  to  the  application  of  a 
themselves.  maxim,  which  will  hereafter  be  discussed,  viz.  "  Jus  accre- 
scendi  inter  mercatores  locum  non  liabet."  (r)  But  equity, 
which  exercises  a  peculiar  jurisdiction  over  the  accounts  of 
partners,  looks  on  the  right  of  each  in  the  joint  stock,  as 
subject  to  the  state  of  those  accounts  ;  so  that,  as  between 
himself  and  his  companions,  his  valuable  interest  may  amount 
to  little  or  nothing,  nay,  he  may  be  indebted  to  the  concern 
of  which  he  is  a  member ;  for  it  is  to  be  observed,  that  a 
partnership  is  held  in  equity  so  far  distinct  from  the  indi- 
viduals composing  it,  that  each  of  them  may  buy  or  borrow 
from  the  firm,  and  the  firm  from  him,  vice  versa  (s),  and 
although  each  partner,  acting  as  such,  can,  as  we  shall 
hereafter  see,  bind  the  joint  stock,  by  dealing  with  strangers 
in  the  name  of  the  firm,  yet  he  cannot  do  so  by  any  act  on 
his  own  individual  account  to  a  larger  extent  than  his  own 
interest.  Thus,  though  the  goods  may  be  taken,  and  his 
share  therein  sold  for  his  own  private  debt ;  yet  the  pur- 
chaser from  the  sheriff  buys  only  that  to  which  the  defendant 
is  (as  between  himself  and  his  companions)  justly  entitled  {t)y 
and  the  rule  is  the  same  if  he  become  individually  a  bank- 
rupt, (u) 

To  ascertain  each  partner's  share  in  the  joint  stock,  it  is 

proved  of  by  high  authority.     See  16  so  borrowed.      The  supposed  creditor 

Ves.  56..,  where  it  is  laid  down  that  the  has  no  means  of  compelling  payment 

presumption  is  that  they  share  equally,  of  his  debt,  and  the  supposed  debtor  is 

But  see  Howell  v.  Brodie,  6  Bing.  N.  C.  liable  to  no  proceedings  either  at  law 

.50.    Sharpe  v,  Cummings,    2  Dowl.  &  or  in  equity,  assuming  always  that  no 

L.  504.,  and  the  observations  of  Lords  separate    security    has    been    given." 

Wynford  and  Brougham  in  Thompson  Per  Ld.  Cottenham,  C,  Richardson  v. 

V.  Williamson,  7  Bligh,  N.  S.  432.  Bank  of  England,  4  M.  &  C.  172. 

(9)  Farrar  v.  Beswick,  1  M.  &  Rob.  (t)  Heydon    v.     Heydon,    3    Salk. 

527.     See    the  rule  of  the  civil  law,  392.       Chapman  v.  Koops,  3  B.  &  P. 

ante,  p.  21.  note  (h).  289.      Johnson  v.   Evans,  7  M.  &  G. 

(r)   Vide  Book  2.  240. 

(«)  "  But  though   these  terras  ere-         («)  West  v.  Skip,  1  Ves.  242.    Hol- 

ditor  and  debtor  are  so  used,  nothing  derness  v.    Shackles,  8  B.   &   C.  612. 

can  be  more  inconsistent  with  the  law  There     are     several     peculiar     rules 

of  partnership    than    to  consider    the  adapted    to   the   case   of    a   bankrupt 

situation  of  either  party  as  in  any  de-  partner ;  these   will  be   treated  of  in 

gree  resembling  the  situation  of  those  the  Fourth  Book,    under  the  head  of 

from  whom  the  appellation  has  been  Bankruptcy, 
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primarily  important  to  know  what  property  Is  comprehended  Rights  and  lia- 
within  that  denomination.  Now,  it  by  no  means  follows,  ,,^^5  among 
that  because  property  has  been  used  or  risked  for  the  service  themselves. 
of  the  firm,  it  is,  therefore,  partnership  property ;  it  may  be 
the  sole  property  of  any  one  of  the"  partners :  thus,  if  A. 
being  the  owner  of  a  parcel  of  goods  propose  to  B.  that  they 
should  exert  themselves  jointly  in  selling  them,  and  divide 
the  profit ;  B.,  although  a  partner  in  the  profits,  is  not  so  in 
the  goods,  nor  are  they  any  part  of  the  joint  stock,  but  the 
sole  property  of  A.,  risked  by  him  for  the  service  of  the 
partnership,  (v)  But  still  partnerships  may  and  do  exist,  in 
which  all  the  capital  is  contributed  by  one,  and  nothing  but 
his  labour  by  the  other;  who,  nevertheless,  is  entitled  to 
consider  the  capital  as  joint  stock,  and  claim  an  equal  share 
of  it  or  its  produce,  (iv)  The  law  in  all  these  cases  moulds 
itself  to  the  intention  of  the  parties  when  that  can  be  ascer- 
tained, and  is  conformable  in  this  respect  to  the  doctrine 
laid  down  by  continental  jurists,  (x) 

In  the  conduct  of  partners  towards  each  other,  the  most 
scrupulous  fidelity  must  be  observed,  and  its  observance  is 
enforced  by  courts  of  equity.  Thus,  one  is  not  allowed  to 
stipulate  for  any  private  advantage  at  the  expense  of  the 
rest ;  if  he  do,  he  will  be  prevented  from  enjoying  it,  or 
compelled  to  hold  it  as  a  trustee  for  their  benefit,  (y)  "  It 
is  clear,"  said  Sir  William  Grant,  M.  R.,  "  that  one  partner 
cannot  treat  privately,  and  behind  the  backs  of  his  co-part- 
ners, for  a  lease  of  the  premises  where  the  joint  trade  is 
carried  on ;  if  he  do  so,  and  obtains  a  lease  in  his  own  name, 
it  is  a  trust  for  the  partnership."  (z)     Nay,  a  partner  must 

(9)  Smith   ».    Watson,  2  B.  &    C.  see    Somerville  v.   Mackay,    16    Ves. 

401.     Meyer  V.  Sharpe,  5  Taunt.   74.  382.     Fawcett «.  Whitehouse,  1  Russ. 

See   ex  parte   Hamper,   17  Ves.  404.  &  Mylne,  132. 

Wedderburn  v.  Wedderburn,  4  M.  &         (z)  Featherstonhaugh   v.    Fenwiclc, 

Cr.  41.,  1st  point.  17  Ves.   298.,    2    How.    Suppl.   478. 

(w)  Reidv.  Hollinshead,  4  B.  &  C.  The    civil    law    went    even    further. 

867.  Plane,  si  quis  callide  in  hoc  renuntia- 

(x)  See   Pothier,   Contrat.    de    So-  verit  societati,   ut   obveniens   aliquod 

ciete,  cap.  2.  sect.  1.  lucrum   solus   habeat  .  .  .  cogitur  hoc 

(y)  Russell  v.  Austwick,  1  Sim.  52.  lucrum  communicare.    Inst.  3.  26.  4. 
Maddeford  v.  Austwick,  ibid.  89.,  and 
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jiights  and  Ha-  not  pkce  liimself  in  a  situation  likely  to  give  him  an  interest, 
ners'^onr  "  or  Bven  a  bias  against  the  discharge  of  his  duty  (a) ;  all 
themselves.  ^l^ch  rcsults  from  that  broad  principle  of  equity,  that, 
from  every  person  standing  in  a  situation  of  trust  and  con- 
fidence with  respect  to  another,  a  conduct  marked  with  the 
most  scrupulous  good  faith  shall  be  required;  and  it  is 
almost  superfluous  to  observe,  that,  in  the  case  of  partnership 
good  faith  dictates  not  merely  abstinence  from  all  deceit  and 
injury,  but  zealous  co-operation  in  the  objects  of  the  concern, 
honourable  exactness  in  keeping  accounts,  and  readiness  to 
submit  them  to  inspection;  and  surely,  considering  that 
each  partner  is  the  accredited  agent  of  the  rest,  and  has 
power  to  bind  them  to  all  contracts  within  the  scope  of  the 
joint  trade,  no  one  can  blame  the  strictness  with  which  this 
good  faith  is  required  by  courts  of  equity,  which  will  even 
declare  the  partnership  dissolved,  in  case  of  any  very  flagrant 
breach  thereof.  This  is,  however,  done  with  great  reluc- 
tance (h),  and  the  contract  of  partnership  has  been,  not 
unaptly,  compared  by  an  eminent  judge  to  that  of  marriage ; 
since  the  parties  to  each  take  one  another  for  better  and  for 
worse,  and  must  not  call  at  every  turn  upon  the  law,  to 
rectify  the  consequence  of  their  own  want  of  foresight. 

It  has  been  already  observed,  that  a  partnership  is  often 
contracted  in  writing ;  such  an  agreement  usually  goes  by  the 
name  of  Articles  of  Partnership ;  where  these  exist,  they  must 
of  course,  as  far  as  they  will  go,  be  acted  on,  for  modus  et 
conventio  vincunt  legem :  their  terms,  however,  are  explained, 
and  their  deficiencies  supplied  by  reference  to  the  above  princi- 
ples, which  they  themselves  indeed,  in  many  parts,  do  little 
other  than  express,  (c)  They  generally  point  out  the  objects 
of  the  partnership;  the  time  at  which  it  is  to  commence, 
which,  if  no  other  be  specified,  is  from  the  date  of  the  arti- 
cles (d)  ;  that  at  which  it  is  to  end ;  the  amount  of  capital,  and 

(a)  Glassington  v.  Thwaltes,  1  Sim.  (c)  See    on    Partnership    Articles, 

&  Stu.  133.      Burton  v.  Wookey,   6  Jarman's    Conveyancing,   Vol.  7,  and 

Madd.  367.  Cory  on  Accounts, 

(6)  See    Wray    v.    Hutchinson,    2  (d)  Williams  v.  Jones,  5  B.  &  C. 

Myl.  &  K.  235.  108. 
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the  proportions  in  which  it  is  to  be  advanced  by,  and  in  which  Rights  and  lia- 
the  profits  of  the  trade  are  to  be  distributed  among  the  partners,  ^  "^^  °  p*""  " 
who  stipulate  therein  for  the  due  performance  of  their  re- 
spective duties.  It  is  sometimes  also  provided,  that  differences 
among  them  shall  be  ended  by  the  vote  of  the  majority,  and, 
almost  always,  that  an  account  shall  be  taken  annually  of  the 
debts  and  effects  of  the  partnership,  and  a  particular  mode  of 
winding  up  affairs  pursued  upon  its  dissolution,  in  general, 
either  by  turning  all  the  effects  into  money,  and  dividing 
them,  which  is  the  course  pursued  by  courts  of  equity  if  there 
be  no  stipulation  on  the  subject,  or  by  the  transfer  of  one 
partner's  share  to  the  other  at  a  valuation.  Sometimes  also 
it  is  agreed,  that  the  executor  or  other  person  appointed  in 
the  will  of  a  partner,  shall  succeed  him.  Where  there  is  such 
a  clause,  its  general  effect  appears  to  be  to  give  the  executor, 
or  appointee,  his  option  whether  he  will  remain  a  member  of 
the  firm,  or  have  its  affairs  wound  up,  and  his  share  ascer- 
tained and  paid  to  him.  (e)  And  he  will  be  entitled  to  a  reason- 
able time,  and  an  inspection  of  the  partnership  accounts  to 
assist  him  in  his  election.  (/)  Yet  upon  principle  it  seems, 
and  probably  would  be  decided,  that  where  it  is  clear  that  the 
testator  intended  him  to  have  no  option,  he  must  either  con- 
form and  carry  on  the  trade,  or  relinquish  his  claim  to  any 
benefit  under  the  wiU  appointing  him  {g) ;  and  it  behoves  him 
to  consider  very  warily,  for  if  he  once  become  a  member  of 
the  firm,  though  but  in  trust  for  others,  he  will  be  liable,  like 
any  other  partner,  for  its  engagements,  both  in  person  and 
property,  and  may  even  become  bankrupt.  Qi)  It  has  been 
usual  to  stipulate,  that  disputes  between  partners  shall  be 
referred  to  arbitration,  but  whether  this  can  be  enforced  has 
been  much  questioned ;  for  it  is  said  that  courts  of  law  will 
not  allow  their  jurisdiction  to  be  ousted  by  any  such  private 
arrangement  (i) ;  and  equity  will  not  decree  a  specific  per- 

(e)  Kershaw  v,  Matthews,  1  Russ.  (A)  Wightman  v.  Townroe,  1  M.  & 

361.,  2  Russ.62.     Madgwick  «.  Wim-  S.  412.     £a:  parte  Richardson,  Buck, 

ble,  6  Beav.  495.  202. 

(/)  Pigott  r.   Bay  ley,    M'ClelL   &  (t)  Kill  v.  Hollister,  1  Wils.   129. 

Younge,  569.  See  Tattersall  v.  Groote,  2  B.  &  P. 

{g)  See  Lord  Eldon's  observations  131. 
in  Crawshay  v.  Maule,  1  Swaiist.5I2. 
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Rights  and  I'm-  formance  of  it.  (J)  Lord  Eldon  has  suggested,  that  where 
nerV^ong"' "  such  a  covcnaiit  is  inserted,  liquidated  damages  for  its  breach 
themselves.  ehould  also  be  agreed  on :  since  otherwise,  a  court  of  law, 
even  if  it  would  entertain  the  action,  might  find  difficulty  in 
awarding  more  than  a  nominal  sum  to  the  plaintiff;  for  per- 
haps he  would  have  failed  before  the  arbitrators,  had  they 
been  appointed,  (k) 

It  only  remains  to  observe,  that  equity,  in  construing 
these  instruments,  looks  mainly  to  the  intention  of  the  parties 
as  evidenced  by  their  conduct,  and  if  it  find  that  some  of  the 
provisions  have  been  purposely  and  uniformly  disregarded, 
wiU  even  consider  them  totally  dispensed  with.  "  There 
would,"  said  Lord  Eldon,  in  the  case  o{  Jackson  v.  Sedgwick  (I), 
"  be  no  difficulty  in  applying  the  articles  to  the  particular  busi- 
ness, with  reference  to  which  they  were  framed.  But  if  the 
parties  engaged  in  business  in  which  their  application  would 
work  injustice,  then  I  say,  that  these  articles,  though  they 
contain  a  general  reference  to  other  business,  are  not  such  as 
would  have  been  prepared  with  relation  to  that  specific  busi- 
ness, and  that  engaging  in  that  business  afibrds  a  reason  for 
not  performing  the  stipulations." 

Our  last  inquiry  under  this  head,  is  as  to  the  mode  in 
which  the  mutual  rights  of  co-partners  may  be  enforced  and 
vindicated,  an  object  which  must  of  course  be  effected  in 
general,  by  application  to  some  court  of  law  or  equity. 

As  to  the  remedy  at  law.  If  there  be  a  covenant  by  deed, 
or  a  special  undertaking  not  by  deed  (m),  for  the  performance 
of  the  duty  neglected,  an  action  may  be  brought  upon  such 
covenant  or  undertaking,  (n)     Assumpsit  too  may  be  main- 

0')  Price  V.   Williams,  6  Ves.  818.  members    of  a   joint-stock   company. 

Agar  I'.  Macklew,  2  Sim.  &  Stu,  418.  plaintiff  agreed  to  demise  land  to  de- 

(i)  See    Street   v.    Rigby,  6    Ves.  fendants  as  trustees  for  the  company, 

81  &  and  defendants  covenanted  to  pay  him 

(/)  1  Swanst.  460.     See  also  Eng-  rent,  and  by  a  separate  deed,  plaintiff 

landc.  Curling,  8  Beav.  129.  and  the  other  members    of  the   com- 

(m)  Brown   v.    Tapscott,    6   M.    &  pany  covenanted  to  indemnify  defend- 

"  •  119'  ants  for  acts  done  by  them  as  trustees. 

(«)  Want  V.   Reece,   1   Bingh.    18.  Held,  that  plaintiff,  though  a  member 

In  Bedford  v.  Brutton,  1  Bingh.  N.  C.  of  the  company,  might  sue  defendants 

399.,  the  plaintiff  and  defendants  were  on  their  covenant. 
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tained  by  a  partner  for  cash  which  he  advanced  to  his  co-    Rights  and  lia- 
,/.        ,  I  .  1  •         1       ,     • ,     n  biiities  of  part- 

partner  beiore  the  partnership,  and  m  order  to  its  lormo,- 

tion  (o);  or  which  he  has  paid,  since  its  dissolution,  to  a 
stranger  who  had  not  due  notice  of  that  event,  and  to  Avhoni 
therefore  his  late  partner  was  able  to  render  him  liable,  though 
he  had  no  interest  in  the  dealing  by  which  such  liability 
accrued  to  him.  (/>)  So  also  he  may  recover  for  work  done 
for  the  firm  before  he  became  a  member  of  it.  (g)  Where  an 
account  has  been  taken  and  a  balance  struck,  a  partner  may 
sue  at  law  for  what  appears  to  be  due  to  him  on  such  balance 
from  his  companion ;  and  that  whether  the  account  was  taken 
by  the  parties  themselves,  or  through  the  medium  of  a  court, 
or  of  an  arbitrator  (r) :  and,  though  it  was  once  laid  down 
that  an  express  promise  to  pay  such  balance  must  be  proved, 
in  order  to  sustain  the  action  (s),  yet  Gibbs,  C.  J.,  and  subse- 
quently the  fuU  Court  of  Exchequer,  has  decided  for  the 
sufficiency  of  an  implied  one.  (t)  There  may  also  be  special 
bargains,  by  which  particular  transactions  are  insulated  and 
separated  from  the  joint  account,  so  as  to  entitle  one  partner 
to  sue  at  law  on  them  against  another  (u) ;  and  these  decisions 
are  analogous  to  the  rule  of  law  respecting  other  accounts 
lying  peculiarly  within  the  jurisdiction  of  equity,  which  cannot 
indeed,  while  open,  be  made  the  subject  of  a  suit  at  law  (w), 
yet  if  a  specific  sum  be  admitted  by  the  trustee  to  be  due, 
that  is  recoverable  by  action,  [w) 

A  partner  may  maintain  an  action  on  the  note  or  accept- 
ance of  his  companion  (x),  thoygh  for  value  received  on 

(o)  Venning  v.  Leckie,  13  East,  7.  P.  C.  368.     Wray  v.  MUestone,  5  M. 

Elgie  V.  Webster,  5  M.  &  W.  518.  &  W.  21. 

(p)  Osborne    v.    Harper,    5    East,  (m)  Jackson  v.   Stopherd,  4  Tyrwh. 

225.     Hutton  v.  Eyre,  1  Marsh.  603.  335.,    2    C.    &   M.    361.      Coffey   v. 

(q)  Lucas  V.  Beach,  1  M.  &  G.  417.  Brian,  10  B.  M.  341.,  3  Bingh.   54. 

(r)  Moravia  v.  Levy,  2  T.  R.  483.  Wray  v.  Milestone,  5  M.  &  W.    21. 

n.    Foster    v-     AUanson,    ibid.     479.  Elgie  v.    Webster,  5  M.   &  W.  518. 

Winter   v.    White,    1    B.    &    B.  350.  Vide  tamen   Robson  v.    Curtis,  10   B. 

See  Henley  v.   Soper,  8  B.  &  C.   16.  M.  341. 

Brown  v.   Tapscott,  6  M.  &  W.  119.  (d)  Case  v.  Roberts,  Holt,  500. 

Carr  v.  Smith,  5  Q.  B.  128.  (w)    Roper  v.   Holland,    3    Ad.    & 

(s)  Fromont  v.  Coupland,  2  Bingh.  E.   99.     Remon  v.   Hayward,  2  Ad. 

170.,  9  B.  M.  318.  &  E.  666. 

(t)  Rackstraw  v.   Imber,  Holt,  N.  (a:)  Preston  v.  Strutton,  1  Anst.  50. ; 
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Rights  and  Ha-  the  partnership  account ;  and  it  was  once  thought,  that  one 

nerVamonr'*    partner  who  had  been  sued,  and  obliged  to  pay  damages 

themselves.        incurred  by   the   whole    firm,    might    maintain    an   action 

against   the  rest  for  contribution.  (^)      But  this  is   now 

settled  otherwise,  excepting  where  the  partnership  is  only 

in  an  isolated  transaction,  {z) 

For  the  general  rule  of  law  is,  that  between  partners, 
whether  they  are  so  in  general,  or  for  a  particular  trans- 
action only,  no  account  can  be  taken  at  law  (a),  nor  action 
maintained  for  work  and  labour,  or  money  expended  on 
account  of  the  partnership ;  the  reason  for  which  seems  to 
be,  that  a  court  of  law  could  not  in  such  cases  do  complete 
justice,  since  the  forms  of  an  action  would  not  permit  it  to 
enter  on  such  an  investigation  of  the  entire  state  of  the 
partnership  accoimts  as  would  be  necessary,  in  order  to 
ascertain  the  fair  and  real  claims  of  the  contending  parties. 

When,  however,  it  is  said  that  no  account  can  at  law 
be  taken  between  partners,  this  must  be  understood  to 
mean  that  it  cannot  be  taken  in  any  of  the  forms  of  ac- 
tion ordinarily  adopted;  for  in  the  action  of  account, 
such  an  investigation  may  be  obtained  even  at  law,  and 
this  course,  after  having  become  entirely  obsolete,  has 
begun,  within  the  last  year  or  two,  to  be  occasionally  re- 
sorted to,  probably  in  consequence  of  the  delays  of  courts 
of  equity.  And,  indeed,  by  the  substitution  of  an  arbi- 
trator for  the  auditors  who  regularly  would  be  assigned  by 
the  Court,  the  action  of  account  seems  capable  of  being 
rendered  a  very  efficient  mode  of  remedy,  (b) 

In  the  case  of  a  joint-stock  banking  company,  and  also  of 
a  joint-stock  company  established  since  the  first  day  of  No- 
vember, 1844,  the  rule  that  a  partner  cannot  sue  the  firm,  or 

see  4  Bingh.  151.     Fox  v.   Frith,  10  (a)  See  Bovill  «.  Hammond,  6  B. 

M.  &  W.  131.  &  C.  149.     Accord.   Holmes  v.   Hig- 

(y)  See  Abbott  ij.  Smith,  2  Bl.  947.  gins,  1  B.  &  C.  74.     Brown  v.  Taps- 

WooUey  w.  Batte,  2  Carr.  &  P.  417.  cott,   6    M.    &    W.    119.      Wilson    v. 

(z)  Sadler  v.   Nixon,  5  B.  &  Ad.  Curzon,  15  M.  &  W.  532. 

936.    See  Wilson  v.  Cutting,  10  Bingh,  (i)  See  a  recent  example,  Baxter  v. 

436.     Pearson  v.  Skelton,  1  M.  &  W.  Hozier,  5  Bingh.   N.    C.   288. ;    and 

504.     Brown  v.  Tapscott,  G  M.  &  W,  Sturton  v.  Richardson,  13  M.  &  W. 

"9.  17. 
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the  firm  a  partner  is,  as  will  be  seen  in  the  next  chapter,  to  Rights  and  lia- 

,  .    T  bilitles  of  part- 

some  extent,  abrogated.  ners  inter  se. 

As  to  the  remedy  in  Courts  of  Equity.  —  If  there  be  so  ~ 

flagrant  a  violation  of  any  covenant  contained  in  Articles 
of  Partnership,  as  to  call  for  a  dissolution  of  the  entire 
contract,  equity  will,  as  we  have  seen,  enforce  that  disso- 
lution by  its  decree;  but  where  there  is  a  covenant,  and 
therefore  a  remedy  at  law,  it  has  a  strong  disinclination  to 
interfere  in  any  case  of  less  importance  (c) :  unless  perhaps, 
under  circumstances  of  peculiar  aggravation  and  hard- 
ship (c?) ;  especially  if  the  remedy  at  law  were  inadequate 
to  compensate  the  party  injured,  for  then  one  of  the 
ordinary  grounds  of  equitable  jurisdiction  would  exist. 

As  courts  of  law  cannot,  at  least  in  the  ordinary  forms  of 
action,  examine  the  accounts  of  partners  among  themselves, 
it  foUows  that  courts  of  equity  wiU  do  so,  for  otherwise 
there  would  be  a  defect  of  justice.  But  whether  one 
partner  can  file  a  bill  against  anothei;,  praying  for  an 
account  without  a  dissolution  of  the  partnership,  has  been 
questioned.  Lord  Eldon  seems  to  have  thought,  and  Sir 
L.  Shadwell  decided,  that  he  could  not(e);  but  Sir  John 
Leach  sustained  the  contrary  opinion  (/),  which,  from  Lord 
Cottenham's  judgment  in  Wallwortk  v.  Holt,  4  M.  &  C. 
619.,  seems  to  be  the  better  one,  at  all  events  where  the 
account  is  not  sought  with  the  mere  object  of  a  division  of 
profits.  Therefore,  when  one  partner  is  violating  the  part- 
nership contract  for  the  fraudulent  purpose  of  compelling  a 
dissolution,  and  has  excluded  his  co-partner  from  the  books 
and  refused  to  give  any  account,  the  Court  will  entertain  a 
bill,  which  has  for  its  object  the  enabling  of  the  latter  to  have 
the  benefit  of  the  articles  without  a  dissolution,  and  will 


(c)  Marshall  v.  Colman,  2  Jac.  &  (/)  Harrison  v.  Armitage,  4  Madd. 
W.  266.  143.     Richards   v.    Davies,   2    R.    & 

(d)  Ibid.  Myl.  347.,  and  see  Lord  Cottenham's 

(e)  Forman  v.  Homfray,  2  Ves.  &  judgment  in  Wallworth  v.  Holt,  4  M, 
Bea.  329.  Loscombe  v.  Russell,  4  &  C.  619.  Richardson  v.  Hastings,  7 
Simon,  10.  See  also  Knebell  «.  White,  Beav.  323.  Decks  v.  Stanhope,  14 
2  Y.  &  C.  16.,  and  Richardson  r.  Bank  Sim.  57.  Harvey  v.  Bignold,  8  Beav. 
of  England,  4  M.  &  C.  170.  343.                                               _^j.. 
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Rights  and  lia-  grant  him  relief,  and  some  account  as  incidental  to  it.  (ff) 
nerV^fer  fe!^ '  And  if  in  a  Continuing  partnership,  a  few  have  an  interest 
in  a  particular  subject-matter,  adverse  to  the  rest,  and  claim 
the  benefit  of  that  interest  for  themselves,  a  bill  in  equity 
may  be  filed  against  those  few  by  one  or  more  of  the  other 
parties  on  behalf  of  himself  and  all  the  rest,  praying  an  account 
respecting  it,  without  praying  even  a  general  account,  (h) 

On  decreeing  a  dissolution  and  taking  the  account,  the 
Court  has  power  to  order  a  sale  of  the  partnership  effects 
and  a  division  of  the  produce  (i),  in  the  proportion  to  which 
it  considers  each  partner  entitled ;  in  fixing  which,  it  takes 
into  consideration,  not  merely  the  balance  upon  all  transactions 
completed  at  the  period  of  the  dissolution,  but  also  such  as 
were  at  that  time  pending,  and  from  which  profit  or  loss  has 
since  resulted.  (J)  Nay,  if  one  partner  die,  or  become  bank- 
rupt, which,  we  have  seen,  causes  the  immediate  dissolution 
of  the  concern,  and  the  remaining  partners  continue  to  trade 
with  the  joint  stoc^,  the  representatives  of  their  late  part- 
ner will  be  entitled  to  a  portion  of  the  profits,  since  his 
property  was  made  use  of  in  order  to  acquire  them,  and 
thus  exposed  to  the  risks  of  bankruptcy  and  insolvency.  (A) 
We  have  seen  that,  in  cases  of  misconduct,  equity  will 
sometimes  interfere,  by  decreeing  a  dissolution  of  the  part- 
nership and  restraining  the  offender  from  a  repetition  of 
his  ill-behaviour  by  injunction.  In  some  cases  too,  where 
one  partner  seeks  to  exclude  another  from  that  share  of 
the  concern  to  which  he  is  entitled,  the  Court  will  appoint 
a  receiver  of  the  partnership  stock  ( I),  but  with  reluctance, 
since  such  a  step  can  scarce  be  taken  without  injury  to  the 
trade,  (m) 

(g)  Fairthorne  v.  Weston,  3  Hare,  (*)  Crawshay  v.    Collins,    15  Ves. 

387.  218.,  2  Russ.  325.     See  Brown  v.  De 

(/*)  Richardson  v.  Hastings,  ub.  sup.,  Tastet,    Jac.    292.       Wedderburn    v. 

per  Lord  Langdale,  M.  R.      Harvey  v.  Wedderburn,  4  M.  &  C.  47. 

Bignold,  8  Beav.  343.  (I)  Wilson  v.  Greenwood,  1  Swanst. 

(i)  Crawshay   v.    Collins,    15    Ves.  471.     Peacock  r.  Peacock,  16  Ves.  49. 

218,     Wilson  r.  Greenwood,  1  Swanst.  (m)  Goodman  v.  Whitconibe,  1  Jac. 

471.     Featherstonhaugh  v.    Fenwick,  &  Walk.  589.      Oliver  v.  Hamilton,  2 

17  Ves.  298.  Anst.    453.       Richards   e.    Davies,   2 

0)  Jackson  r.  Sedgwick,  1   Swanst.  Russ.    &    M.    347.       Madgwick    v. 

468.  Wimble,  G  Beav.  495. 
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Section  V. — Rights  of  third  Persons  against  Partners. 

Next,  as  to  the  rights  of  third  persons  against  the  part-  Rights  of  third 
nership.     It   is   a   general   rule,    that   each  partner    is   the  p^tners^^*"'^* 

accredited  agent  of  the  rest,  lohether  they  he  active,  nominal,  ' 

or  dormant,  and  has  authority  as  such  to  hind  them,  either  by 
simple  contracts  respecting  the  goods  or  business  of  the  firm,  or 
by  negotiable  instruments  circulated  in  its  behalf,  to  any  person* 
dealing  bond  fide,  (n) 

Although  it  may  have  been  agreed  among  themselves, 
that  he  shall  have  no  such  authority  (o),  yet  will  they  be 
bound,  unless  the  party  dealing  with  him  have  notice  of 
the  arrangement  (p) ;  and,  in  order  to  engage  the  firm,  it 
is  not  necessary  that  all  its  members  should  be  specified ; 
for  a  partnership  comprising  several,  as  A.,  and  B.,  and  C., 
may  carry  on  trade  in  the  name  of  one,  as  A.,  or  in  the 
name  of  "  A.  and  C, "  or  even  in  a  fictitious  name,  or  that 
of  a  mere  stranger,  and  when  any  of  these  methods  is 
adopted,  the  pledge  of  the  partnership's  name  binds  the 
whole  firm  {q) ;  nay,  to  such  an  extent  is  this  rule  carried, 
that  where  two  firms  have  a  common  partner  and  a  common 
name,  each  one  can  bind  the  other  to  the  payment  of 
negotiable  securities,  drawn,  indorsed,  or  accepted  in  that 
common  name,  (r) 

Let  us  examine  the  rule  above  laid  down  a  little  more 
minutely.  I  have  said,  that  each  partner  may  bind  the  rest 
by  simple  contracts,  for  he  cannot  by  deeds,  unless  he  have  ex- 
press authority  by  deed  for  that  purpose  {s),  not  even  though 
the  contract  of  partnership  were  under  seal,  if  it  do  not  con- 

(»i)  Vere  v.  Ashby,  10  B.  &  C.  288.  (7)  Wintle  v.   Crowther,  1  C.  &  J. 

Bondf.  Gibson,  1  Camp.  185.    Wintle  316.,  1  Tyrwh.  215. 

V.  Crowther,  1  C.  &  J.  316.     Thick-  (r)   Swan   7;.    Steele,    7    East,  210. 

nesse  v.  Bromilow,  2  C.  &  J.  425.  Baker  v.  Charlton,  1  Peake,  80.     See 

(o)     South  Carolina  Bank  v.   Case,  Lloyd  v.  Ashby,  2  B.  &  Ad.  23. 

8  B.  &  C.  427.  (s)  Harrison  v.  Jackson,  7  T.  R.  207. 

(p)  Minnet  v.  Whinery,  5  Bro.   P.  Hall  v.   Bainbridge,  I  M.  &   G.  42; 

C.   489.     Willis   r.    Dyson,   1    Stark,  but  see  Ball  v.  Dunsterville,  4  T.   R. 

164.     Hawken  v.  Bourne,  SM.  &  VV.  313.,  where   it  was  held  that  if  both 

703.  are  present  and  one  seal,  it  is  sufficient. 
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Rights  of  third  tain  a  specific  power  to  that  effect  (t);  nor  though  the  others 
p^tnei*^^'"**  afterwards  acknowledge  his  authority  (m)  ;  and  if  he  execute 

such  instruments,  he  will  himself  be  bound,  though  they  will 

not.  (y)     These  observations,  however,  apply  to  cases  where 
the  deed  is  in  the  nature  of  a  grant ;  for,  it  would  seem,  that 

— — Q^Q  partner  can  execute  a  valid  release  by  deed  in  the  name 

of  the  firm,  and  this  distinction  appears  conformable  to 
general  principles  of  law  {w),  since  it  is  clearly  settled,  that 
'"if  a  party  by  his  own  act  be  barred  from  recovery  in  an  ac- 
tion, he  cannot  by  joining  other  persons  as  plaintiffs,  undo  his 
own  act  and  acquire  a  right  to  recover."  (x)  It  must  be  ob- 
served, also,  that  though  one  partner  cannot,  unless  autho- 
rized by  deed,  bind  the  remaining  members  of  the  firm  by 
deed,  so  as  to  render  them  liable  in  covenant  or  as  obligors, 
yet  there  may  be  cases  in  which  the  deed  may  bind  their  in- 
terest as  a  writing,  in  the  same  manner  as  the  deed  of  an 
agent  not  himself  authorized  by  deed  has  been  held  to  bind 
his  principal  as  an  instrument  in  writing,  (y) 

Moreover,  the  contract  must  be  respecting  the  partnership 
business.  "  In  partnerships,  both  partners  are  authorized  to 
treat  for  each  other  in  every  thing  which  concerns,  or  pro- 
perly belongs  to,  the  joint  trade,  and  will  bind  each  other  in 
transactions  with  every  one  who  is  not  distinctly  informed  of 
any  particular  circumstances  that  may  vary  the  case.  On  the 
other  hand,  when  the  transaction  has  no  apparent  relation  to 
the  partnership,  then  the  presumption  is  the  other  way, 
and  the  partnership  will  not  be  bound  by  the  act  of  one  of 
the  partners  without  special  circumstances."  (z)  Such  is  the 
general  rule,  but  it  is  not  easy  to  draw  the  line,  and  say  what 

(0  Ibid.  (a:)   WaUace    v.    Kelsall,   8    Dowl. 

(tt)  Steiglitz  V.  Eggington,  Holt,  N.  847.     7  M.  &  W.  264.     But  a  cove- 

P.  C.  141.  nant  by  one  partner  not  to  sue  could 

(»)  Elliott  I'.    Davles,   2   B.   &  P.  not  be    pleaded  as  a  release    in    an 

•^38.  action  by  both.     Walmsley  v.  Cooper, 

(»)  See  1  Rolle,  Abr.  410.     Bayley  11  A.  &  E.  216. 

V.    Lloyd,   7    Mod.   250.     Ruddock's  (y)  Hunter  v.  Parker,  7  M.  &  W, 

case,  6  Co.  252.     Perry  ij.  Jackson,  4  322. 

T.  R.  516.     Hawkshaw  v.  Parkins,  2  (z)  Per    Eyre,    C.    J.,    in'  ex  parte 

Swanst.  544.  ;  and  see  Artonw.  Booth,  Agace,  2  Cox,  312.    Armitage  v.  Win- 

4  Moore,   192.,    Furniyal  v.  Weston,  terbottom,  1  M.  &   G.   130.;   1  Scott, 

7  Moore,  356.  '  ''  ■'■    "^'■"  ■'•'  jj,  r,  23. 
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matters  are  and  what  are  not  sufficiently  akin  to  the  partner-  Rights  of  third 
ship  business.  "  It  has,"  said  Abbot,  L.  C.  J.,  "  undoubtedly  partners*^'"^* 
been  held,  that,  in  a  matter  wholly  unconnected  with  the 
partnership,  one  partner  cannot  bind  the  other ;  but  the  true 
construction  of  the  rule  is  this,  that  the  act  and  assurance  of 
one  partner  made  icith  reference  to  business  transacted  by  the 
firm,  will  bind  all  the  partners  (a) ; "  and  in  that  case,  a  navy 
agent,  whose  business  is  not  to  deal  in  annuities,  was  held  to 
bind  his  firm,  by  guaranteeing  the  payment  of  an  annuity 
which  he  had  purchased /or  a  customer.  On  the  other  hand, 
one  partner  cannot  bind  another  by  a  submission  to  arbitration, 
without  some  authority  beyond  that  which  flows  from  the 
general  relation  of  partnership  (b),  nor,  it  was  thought,  to  the 
payment  of  a  sum  by  way  of  liquidated  damages,  (c)  This  last 
proposition  has,  however,  been  denied  by  the  Court  of  Exche- 
quer, in  Beckham  v.  Drake,  9  M.  &  W.  79,  and  in  cam. 
Scacc,  11  M.  &  W.  315. 

Whatever  may  be  the  full  extent  of  the  protection  afforded 
to  copartners  by  this  part  of  the  rule,  it  foUows  from  it,  at 
least,  as  an  undoubted  consequence,  that  they  cannot  be 
bound  by  any  contract  made  with  their  partner  as  an  indivi- 
dual, and  on  his  own  account,  though  he  may  afterwards  im- 
part to  them  the  benefit  derived  from  it.  (d)  Thus,  a  several 
note  or  acceptance  by,  or  a  several  loan  to,  one  of  a  partner- 
ship, will  never  charge  the  rest,  though  their  companion  may 
have  applied  to  the  use  of  the  firm  the  njoney  which  he  ob- 

(a)  Sandilands  v.  Marsh,  2  B.  &  N.  C.  243. ;  and  in  error,  1  M.  &  G. 
A.  673.,  and  see  Hooper  v.  Lusby,  4  738.  Vide  tamen  Beckham  v.  Drake, 
Camp.  66.  Marsh  v.  Keating,  1  Bingh.  9  M.  &  W,  79.,  11  M.  &W,  315.,  which 
N.  C.  198.  Hasleham  v.  Young,  5  does  not  shake  the  proposition  in  the 
Q.  B.   833.  text,  though  it  does  the  authority  in 

(b)  Stead  V.  Salt,  10  Moore,  395.  the  decision  of  Beckham  v.  Knight. 
Adams  v.  Bankhart,  1  C.  M.  &  R.  681.,  In  Latch  v.  Wedlake,  11  Ad.  &  E.  959., 
5  Tyrwh.  425.  See  Armitage  v.  Win-  A.  B.  and  C.  being  in  partnership,  A. 
terbottom,  1  M.  &  G.  130.;  1  Scott,  and  B.  signed  a  contract  purporting  to 
N.  R.  23.  See  also  Hambridge  v.  De  be  made  between  the  firm  and  D.,  the  Q. 
la  Crouee,  16  L.  J.,  C.  P.  85.  B.  held,  that  even  assuming  them  to 

(c)  Beckham  v.  Knight,  4  Bingh.  have  authority  to  bind  the  firm,  it  was 
N.  C.  243.  Sed  vide  Beckham  v.  a  question  of  fact  for  the  jury  whether 
Drake,  9  M.  &W.  79.,  which  disagrees  they  intended  to  exercise  it  till  the 
with  it  in  this  respect,  and  S.  C.  in  signature  of  D.  had  been  added.  This 
error,  11  M.  &  W.  315.  point  seems  susceptible  of  much  con- 

(d)  Beckham  v.   Knight,  4  Bingh.  troversy. 
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Kightsoftiiird  tained  by  the  discount  or  advance,  (e)  A  good  example  of 
Jartn«sT'"''  this  is  to  bc  found  in  the  contraxit  under  which  books  are 
"  frequently  published,  known  to  the  trade  by  the  name  of  the 
half-profits'  contract,  by  which  the  author  agrees  to  furnish 
the  manuscript,  and  the  publisher  to  print  and  publish  it  at 
his  own  risk  and  expense,  and  to  account  to  the  author  for 
one  half  of  the  nett  profits.  In  such  a  case,  the  author  Avould 
not,  unless  he  had  held  himself  out  as  being  so,  be  liable  in 
respect  of  the  printing  and  materials  furnished  to  the  book- 
seller. (/)  But  it  would  be  diflPerent,  if  the  contracting  partner 
were  really  empowered  to  treat,  and  did  treat  on  account  of 
the  firm,  while  he  described  himself  as  treating  in  his  in- 
dividual capacity;  in  such  a  case,  although  the  partnership 
could  not  be  sued  on  any  security  of  a  several  nature  given 
by  him,  still  if  the  transaction  had  been  such  as  a  loan  of 
money  or  a  purchase  of  goods,  the  creditor  would  have  a 
right  to  charge  it,  on  subsequently  discovering  the  trans- 
action to  have  been  on  its  account,  {g)  And  further, 
it  is  apprehended,  that  the  very  nature  and  consideration 
of  the  debt  may  be  such  as  to  raise  a  presumption,  in  the 
absence  of  direct  evidence,  that  it  was  incurred  under  the 
authority  of  the  firm.  Thus,  if  a  member  purchase  goods, 
such  as  the  firm  deals  in,  and  apply  them  when  so  purchased 
to  its  use,  a  strong  presumption  seems  to  arise,  that  he  was 
dealing  in  its  behalf;  though  had  he  borrowed  money  and 
contributed  that  to  the  firm,  such  a  presumption  might  not 
have  arisen.  For  when  the  firm  desires  a  partner  to  procure 
goods,  which  they  cannot  but  know  he  must  obtain  by  pur- 
chase, the  inference  is,  that  they  authorize  him  to  purchase, 
and  so  contract  through  him  with  the  vendor.  (/*)  But  when 
they  call  on  him  for  a  contribution  of  money,  the  inference  is, 

(c")  SitTkin  v.  Walker,  2  Camp.  308.  (5-)  Robinson  v.  Gleadow,  2  Bingh. 

Einly  V.  Lye,  15  East,  7.       Lloyd  v,  N.   C.  156.     See    Brown    v.   Gibbins, 

Freshficld,  2  C.  &  P.  325.     Smith  v.  5  Bro.  P.   C.  491.     Lloyd  v.    Fresh- 

Craven,  1  C.  &  J.  500.,  1  Tyrwh.  389.  field,    2    C.    &    P.    325.      Denton    v. 

Bevan  ».  Lewis,  1  Sim.   376.     And  so  Rodie,    3    Camp.   493.     Beckham  r. 

is   tlie  general  rule  between  principal  Drake,  9  M.  &  W.  79. 

and  agent.     See  Thacker  v.   Moates,  (h)  See  Gouthwaite  v.  Duckworth, 

1  M.  &  Rob.  79,  12  East,  421. 

(/•)  Wilson  V.  Whitehead,  10  M.  & 
W.  503. 
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that  they  intend  to  receive  it  from  himself,  not  to  empower  Rights  of  third 
him  to  borrow  for  them  from  a  third  person,  and  therefore  in  partnersr^^^"*" 
such  a  case  where  A.  had  lent  money  to  B.,  who  had  advanced 
it  to  the  firm  of  which  he  was  a  member.  Lord  Hardwicke 
said,  "  Here  are  plainly  two  contracts,  one  between  A.  and 
B.,  the  other  between  B.  and  his  partner."  (Ji) 

There  is  of  course  no  doubt,  that  a  third  party  may  con- 
tract with  the  whole  firm,  and  take  the  several  bill,  note, 
bond,  or  other  obligation  of  a  copartner  as  his  collateral 
security,  (e) 

Provided  the  contract  have  a  sufiicient  relation  to  the 
business  of  the  firm,  and  the  contractor  have  in  other 
respects  acted  bond  Jide,  it  matters  not  much  what  may  be 
its  description,  or  how  grievous  the  contracting  partners' 
fraud  and  misconduct  {J) :  thus,  the  firm  are  liable,  whether 
it  be  a  loan  for  his  expenses  while  engaged  in  the  partnership 
business  (/t),  or  a  purchase  of  goods  such  as  might  be  used 
therein,  but  which  he  instantly  converts  to  his  own  benefit  (l) : 
so  they  are  bound  by  his  sale  (m)  or  pledge  (ri)  of  the  joint 
property.  So,  though  a  partner  has  no  right  to  guarantee  a 
separate  transaction  in  the  name  of  the  rest,  yet  he  may  give 
a  guaranty  for  his  partner  in  a  matter  relating  to  the 
partnership  (o) ;  and,  if  they  afterwards  adopt  and  recognise 
his  act,  they  will  be  bound,  whether  the  guaranty  related  to 
the  business  of  the  firm  or  not.  (;>) 

Again,  one  partner  can  bind  the  firm  by  circulating  negotiable 
instruments  on  its  behalf.     This  is  quite  clear  (  q),  and  may  be 

(A)  Ex  parte  Hunter,  1    Atk.  223.  Reid  r.  Hollinshead,  4  B.  &   C.  867. 

See  ex  parte  Emly,  1    Rose,  61.     See  In  these  cases  the  defendants  were  i"- 

CoUey  V.  Smith,  2  M.  &  Rob,  96.  norant  that  they  were  dealing  with  a 

(i)  Ex  parte  Brown,  cited   1   Atk.  partner,  but  the  decisions  in   all  pro- 

225.     Denton  t;.  Rodic,  3  Camp.  493.  ceeded  on  the  ground,  that  the  pledgor's 

(j)  See  Willett  v.  Chambers,  Cowp.  right  as  partner  was  sufficient  to  sus- 

814.     Rapp    V.    Latham,   2    B.   &  A.  tain  the  pledge. 

795.     Wilson  r.  Bailey,  9   Dowl.   13,  (o)  -B^r  ;?arfe  Nolte,  2  Glyn.  &  Jam. 

where  the  advance  was  partly  before  306. ;    but    see    Hasleham   v.   Youn", 

and  partly  after  notice.  5  Q.  B.  833. 

{k)  Rothwell  V.  Humphreys,  1  Esp.  (ji)  Ibid.      Cuiwford  v.  Stirling,    4 

406.  Esp.  207.     Payne  v.  Ives,  3  Dowl.  & 

(/)  Bond  V.  Gibson,  1   Camp.  185.  R.  664. 

(m)  Lambert's  case,  Godbolt,  244.  (</)    Pinkney  v.  Hall,  1    Salk.    126. 

(n)  Raba  r.  Ryland,  Gow,  N.  P.  C.  Harrison    v.   Jackson,  7    T.    R.   207, 

132.     Tupper  v.  Hay  thorn,  ibid.  135.  Kenyon,  C.  J.  dix.  Sutton  v.  Gregory, 
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Righte  of  third  done,  as  wc  have  above  seen,  by  negotiating  them  in  the  name, 
partHcrs."^'""^^  wliatcvcr  that  may  be,  in  which  the  partnership  trade  is  usually 

carried  on.     We  may  further  remark,  that  if  a  bill  be  drawn 

upon  the  partnership  in  their  usual  style  and  firm,  and  accepted 
by  one  .of  the  partners  in  his  own  name,  it  will  bind  them  all; 
for  he  must  be  understood  to  accept  the  bill  according  to  the 
terms  in  which  it  is  drawn,  (r)  It  has  however  been  decided 
that  a  partner  cannot  bind  the  rest  by  drawing  a  bill  in  any 
name  except  that  of  the  firm,  {s)  It  seems,  that  a  firm  may 
use  one  distinct  name  for  all  other  purposes,  and  another,  that 
for  instance  of  the  managing  partner,  for  the  purpose  of  indor- 
sing negotiable  instruments.  {£)  When  the  trade  is  carried  on 
in  the  name  of  one  partner,  a  question  will  arise,  whether  in 
negotiating  a  bill  or  note,  he  meant  to  pledge  the  firm  or  him- 
self only ;  this  must  be  solved  by  extrinsic  evidence,  for  ■prima 
facie  he  alone  is  liable,  {u) 


2  Pcake,  150.  Wintle  ».  Crowther,  1 
C.  &  J.  316.  Thicknesse  v.  Bromilow, 
2  C.  &  J.  425. 

(r)  Wells  «.  Masterman,  2  Esp.  731. 
Mason  v.  Rumsey,  1  Camp.  384. 
Dolman  v.  Orchard,  2  Carr.  &  Pay. 
104. 

(s)  Kirk  V.  Blurton,  9  M.  &.  W. 
284. ;  the  marginal  note  of  which  is 
wrong,  and  in  which  none  of  the  cases 
mentioned  in  the  last  note  were  cited. 
There  is  obviously  a  great  diflference 
between  holding  that  the  acceptance  of 
a  bill  drawn  on  a  firm  by  its  right 
name,  and  accepted  by  a  partner,  does 
not  bind  the  firm,  because  that  partner 
signs  his  name  to  the  acceptance  which 
requires  no  signature  at  all  (Dufaurc. 
Oxenden,  1  M.  &  R.  90. ),  and  holding 
that  a  bill,  in  which  the  firm  is  not 
mentioned,  shall  bind  its  members.  In 
Faith  V.  Richmond,  11  Ad.  &  E.  339., 
where  a  partner  in  the  Newcastle  and 
Sunderland  Walls  End  Coal  Company 
had  made  a  note  in  the  name  of  the 
Newcastle  Coal  Company,  the  Lord 
Chief  Justice  directed  the  jury  that  it 
would  be  binding  on  the  company,  if 
the  plaintifi"  had  been  used  to  deal  with 
them  as  the  Newcastle  Coal  Company, 
and  the  Court  of  Queen's  Bench  ap- 
proved of  the  direction.     There  is  a 


mistake  In  the  marginal  note  of  this 
case  also.  It  states  the  question  left  to 
the  jury  to  have  been,  "whether  the 
name  used,  though  inaccurate,  substan- 
tially describes  the  firm,  or  so  varies  it, 
that  the  endorser  must  be  taken  to  have 
issued  the  note  on  his  own  account." 
It  might  be  argued,  that  to  leave  such 
a  question  to  the  jury  would  be  to  leave 
to  them  the  construction  of  a  writing. 
The  question  really  left  to  them  by  the 
Lord  Chief  Justice  was  obviously  a  fit 
one  for  their  consideration,  since,  if  the 
firm  had  dealt  by  the  name  of  the  New- 
castle Coal  Company  with  the  plaintiff, 
he  would  have  a  right  to  treat  that  as  the 
real  name.  It  would  also  appear  that 
the  rule  laid  down  in  Kirk  v.  Blurton 
only  applies  to  the  case  of  a  deviation 
from  the  fictitious  name  of  the  firm, 
and  that  if  the  true  names  of  the  part- 
ners were  used,  they  would  be  bound. 
Norton  v.  Seymour,  1 6  L.  J.,  C.  P.  1 00. ; 
see  also  ex -parte  Buckley,  15  M.  &  W, 
469. 

(<)  Williamson  v.  Johnson,  1  B.  & 
C.  146. 

(m)  Ex  parte  Bolitho,  Buck.  100. 
South  Carolina  Bank  v.  Case,  8  B.  & 
C.  427  ;  see,  however,  Furze  v.  Shar- 
wood,  2  Q.  B.  388.,  where,  under  the 
circumstances,  the  onus  was  held  to  be 


PARTNERS.  43 

Further  these  negotiable  instruments  must  have  been  cir-  Rights  of  third 
culated  on  behalf  of  the  firm.  Now  it  is  clear,  that  when  the  partners!^^^^"^ 
purposes  of  the  firm  do  not  require  that  its  members  should 
pass  negotiable  instruments,  it  is  not  very  likely  that  such 
should  be  circulated  in  its  behalf:  in  such  cases,  therefore,  the 
implied  authority  of  a  partner  fails,  and  the  firm  will  not  be 
bound  by  his  negotiation.  Hence  an  attorney  cannot  bind 
his  partner  by  a  note,  though  given  for  the  debt  of  the  firm,  (u) 
and  it  has  been  decided,  that  partners  in  a  farming  or  mining 
concern  have  no  such  authority  (w).  From  the  observations 
of  the  judges  in  the  case  last  cited,  I  think  it  may  be  collected ; 
First,  that  partners  in  a  trade,  strictly  mercantile,  have  an 
authority  implied  by  law  to  bind  each  other  by  bills  or  notes. 
Secondly,  that  partners  in  some  jDarticular  businesses,  such  as 
farming  and  mining,  have  prima  facie  no  such  authority. 
Thirdly,  that  this  presumption  against  their  authority  may  be 
rebutted,  by  showing,  1st,  that  the  constitution  and  particular  i 
purposes  of  the  firm  are  such,  as  to  render  it  in  their  individual 
cases  necessary,  or  2ndly,  that  though  not  necessary,  it  is  in 
other  similar  cases  usual,  "  for  if  it  be  necessary  or  usual,  the 
law  will  imply  it."  (x) 

Lastly.  It  is  an  essential  portion  of  the  rule  that  the  per- 
son to  whom  the  firm  is  to  be  bound  should  have  dealt  bond 
fide.  If  he  who  seeks  to  charge  the  firm  was  himself  privy  to 
a  fraud,  if  he  knew,  or  even  if  there  were  circumstances  suf- 
ficient to  induce  a  man  of  moderate  discernment  to  believe,  that 
the  partner,  with  whom  he  contracted,  had  no  authority  to 
bind  the  rest,  innocent  members  will  not  be  allowed  to  suflfer 
by  his  wickedness  or  stupidity.  "  There  is  no  doubt,"  said 
Lord  Mansfield,  "  but  that  the  act  of  every  single  partner  in 
a  transaction  relating  to  the  partnership  binds  all  the  others. 
But  there  is  no  general  rule  which  may  not  be  infected  by  co- 
vin, or  such  gross  negligence  as  may  amount  or  be  equivalent 
to  covin ;  for  covin  is  defined  to  be  a  contrivance  between  two 

shifted  to  the  firm.      In  that  case  the  (a>)  Greenslade  v.  Dower,  7  B,  &  C. 

bills  were  discounted  with  customers  635.     Brown  v.  Byers,  16  L.  J.,  Ex. 

of  the  firm,  and  not  till  the  separate  112.      Dickenson  «.  Valpy,  10  B.  &  C. 

business  had  been  discontinued.  139. 

(o)  Headley  v.  Bainbridge,  3  Q.  B.  (.t)  Per  Littledale,  J.,  ibid. 
316, 
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Rights  of  third  to  defraucl  or  clicat  a  third."  (y)  With  respect  to  negotiable 
partners"^^'"*  instruments  given  in  the  name  of  the  firm,  the  rule  is,  that 
they  cannot  be  enforced  by  any  party  who  was  guilty  of  fraud 
in  receiving  them  (z),  or  who  took  them  from  him,  knowing 
that  they  had  been  so  fraudulently  received,  or  even  without 
knowing  it,  unless  he  gave  a  valuable  consideration  for  them,  (a) 
But  that  they  may  be  enforced  by  any  one  who  obtained  them 
for  value,  and  without  fraud  (Z»),  or  gave  a  valuable  consider- 
ation for  them  without  knowing  that  they  had  been  fraudu- 
lently obtained,  (c)  However,  though  the  fraud  of  one  partner 
may  be  a  good  defence  to  an  action  against  all,  yet  they  cannot, 
it  seems,  institute  an  action  in  order  to  avoid  it.  Thus,  where 
a  partner  has  fraudulently  given  the  bills  and  money  of  the 
firm  for  his  own  debt,  they  cannot  bring  trover  for  the  one 
and  assumpsit  for  the  other,  for  in  doing  so,  they  would  be 
obliged  to  join  the  fraudulent  partner  as  co-plaintiflf.  Their 
remedy  therefore,  in  such  case,  lies  in  equity,  (d) 

It  would  seem,  that  the  unexplained  fact,  that  a  partnership 
security  has  been  received  from  one  of  the  partners  in  dis- 
charge of  a  separate  claim  against  himself,  is  a  badge  of  fraud, 
or  of  such  palpable  negligence  as  amounts  to  fraud  (e),  which 
it  is  incumbent  on  the  party  who  so  took  the  security  to  re- 
move, by  showing  either  that  the  partner  from  whom  he 
received  it  acted  under  the  authority  of  the  rest,  or  at  least 
that  he  himself  had  reason  to  believe  so.  (/)  Yet  Lord  Ellen- 
borough  appears  to  have  thought  that,  even  in  such  a  case,  the 
onus  of  showing  want  of  authority  in  the  single  partner  would 
lie  upon  the  firm,  if  it  were,  from  the  nature  of  the  transaction, 

(7/)  Hope  V.  Cust,  1    East,  53.,  ex         (b)  Wintle  v.   Ci'owther,   1    Cr.    & 

relatione  hawience,  J.    Lloyd  w.  Fresh-  Jerv.  316.   Ex  parte  Hushell,  3  M.ont. 

field,. 2  C.  &  P.  325.     Snaith  t).  Bur-  D.  &  De  G.  615. 

ridge,   4   Taunt.  684.     Lord   Galway  (c)  Swan  v.    Steele,    7    East,    210. 

V.  Matthew,  1  Campb.  403.     Willis  v.  Lacy  v.  Woolcot,  2  Dow.  &  Ry.  458. 

Dyson,  1   Stark.  164.     In  Lord   Gal-  (c?)  Jones  v.  Yates,  9  B.  &  C.  532. 

way  V.   Matthew,  a  circular,  in  Willis  And  see  Wallace  v.  Kelsall,  7  M.  & 

V,  Dyson,   an  advertisement  had  given  W.  264.,  and  Gordon  v.   Ellis,  7  M. 

notice  of  the  want  of  authority.      See  &  G.  607. 

Minnet  j;.  Whinery,  5  Bro.  P.  C.  489.  (e)  See  Hope  v.  Cust,  1  East,  53., 

Vice  V.  Fleming,  1  Y.  &  J.  227.  cited  by  Mr.  J.  Lawrence  from  a  note 

(z)  Arden  v.  Sharpe,  2  Esp.  524.  of  Buller,  J.    Sheriff  e.  Wilks,  1  East, 

(a)  See  Heath  v.  Sansom,  2  B.  &  48.     Green  v.  Deakin,  2  Stark.  347. 

Ad.  291.  (y)  See  Sir  J.  Leach's  observations 
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possible  for  them  to  procure  direct  testimony  to  that  effect.  {(/)    Rights  of  third 

iiii  •/  c>  -I   "  ^7  7       persons  against 

And  unless  the  security  was  transterreu/or  a  separate  demand,  partners. 
no  such  presumption  will  arise ;  for,  if  it  be  in  the  ordinary 
course  of  commercial  transactions,  as  upon  discount  without 
any  knowledge  on  the  part  of  the  transferee  that  it  was  a 
separate  transaction,  the  firm  will  be  bound,  though  the  trans- 
ferring partner  may  have  converted  the  whole  produce  of  the 
security  to  his  own  use  (K) :  to  hold  the  contrary  would  tend 
to  shake  all  paper  credit. 

The  transfer  of  a  partnership  security  may  be  fraudulent 
in  part,  yet  good  for  the  residue ;  thus,  where  the  defendant's 
partner  was  separately  indebted  to  the  plaintiff  in  the  sum  of 
80/.,  and  gave  him  the  acceptance  of  the  firm  for  130/.  10s.  6c?., 
the  Court  of  Exchequer  held,  that  though  the  plaintiff  had 
no  right  to  retain  thereout  his  debt  of  80/.,  yet  he  might  keep 
a  verdict  which  he  had  recovered  for  the  residue,  and  for  the 
amount  of  another  partnership  acceptance,  with  respect  to 
which  no  fraud  was  proved,  (i) 

It  remains  to  observe  that  though  a  transaction  may  be 
prima  facie  fraudulent  against  the  firm,  yet  it  will  bind  them 
if  they  subsequently  approve  of  it,  for  subsequent  approbation 
raises  an  inference  of  previous  positive  authority.  (J) 

Besides  the  cases  mentioned  in  the  rule  above  laid  down, 
the  firm  may,  in  various  other  ways,  be  bound  by  the  conduct 
of  a  partner.  Thus  his  admission,  acknowledgment,  or  re- 
presentation, is  evidence  against  them  (k) ;  and  part  payment 
of  principal  or  interest  by  one  of  several  partners  is,  even 
since  stat.  9  Geo.  4.  c.  14.,  an  answer  to  the  statute  of  limit- 
ations as  to  all  (/) ;  but  since  that  act  no  other  species  of  ac- 

% 

in  Frankland  v.  M' Gusty,  Knapp,  Priv.  306.    Crawford  v.  Sterling,  4  Esp.  207. 

C.    C.    274.,  and  Lord  Eldon's  in  ex  Payne  v.  Ives,  3  D.  &  R.  664. 

parte  Bonbonus,  8  Ves.  540.  (*)  Rapp  v.  Latham,  2  B.  &  A.  795 

(</)   Ridley ».  Taylor,  13  East,  175.  Wood   t-.    Braddick,    1     Taunt.    104. 

See  ear  parte  Kirby,  Buck.  511.     Win-  Pritchard  ».   Draper,  1  Russ.  &  Myl. 

tie  V.    Crowther,  1    C.    &  J.    316.,    1  199.      Cheap  v.  Cramond,  4  B.   &  A. 

Tyrwh.  210.  663.     Lacy  v.  M'Neill,  4  D.  &  R.  7. 

(A)  Ex  parte  Bonbonus,  8  Ves.  540.         (/)  Wyatt  v.  Hodson,  8  Bingh.  309. 

(»)  Wintle   V.    Crowther,    1     C.    8s  But  the  payment  of  a  surviving  partner 

J.  316.     Wilson  v.   Bailey,  9  Dowl.  will  not  keep  alive  a  debt  against  the 

18.  estate  of  a  deceased  partner  in  equity. 

(J)  Ex  parte  Bonbonus,  8  Ves.  540.  Way  v.  Bassett,  5  Hare,  55. 
See  ex  parte  Nolte,  2  Glyn.  &  Jam. 
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Rights  of  third  knowledgment  by  a  copartner  is  so.   Notice  by  (m)  or  to  (w) 

persons  against  .  .      ,  ■•        i  n      -»*- 

partners.  one  partner  IS  equivalent  to  notice  by,  or  to  all.   Moreover, 

as  he  is  the  accredited  agent  of  the  rest,  it  follows  upon  grounds 
which  we  will  examine  more  dehberately  in  Chapter  V.,  that 
they  are  liable  for  breaches  of  contract  (o)  and  negligent 
wrongs  (/?)  committed  in  such  his  capacity ;  nay,  they  have 
been  held  responsible  for  frauds  (§-)  and  breaches  of  the  revenue 
laws  committed  by  him  in  his  management  of  the  partnership 
business  (r)  ;  and  may  even,  in  certain  cases,  be  made  crimin- 
ally answerable  for  him.  (s) 

The  liability  of  each  partner  to  third  persons,  in  respect  of 
the  engagements  of  the  others,  commences  with  the  commence- 
ment of  his  partnership,  and  is  not  postponed  by  postponing 
the  execution  of  the  deed,  provided  that  the  partnership  have, 
in  fact,  commenced,  (t)  He  is  not  liable  for  contracts  pre- 
viously made,  (u)  If,  indeed,  after  his  accession  to  the  partner- 


(m)  Mayhew  v.  Eames,  1  C.  &  P. 
550.  Hunt  V.  R.  E.  A.  Co.  5  M.  & 
S.  47. 

(n)  Alderson  e.  Pope,  1  Camp.  404, 
Porthouse  v.  Parker,  1  Camp.  82. 
Perry  v.  Jackson,  4  T.  R.  516.  Heath 
V.  Sansom,  2  B.  &  Ad.  291.  This 
observation  would  appear  not  to  be 
applicable  to  Joint  Stock  Companies, 
as  to  which,  see  Thomson  ».  Speirs, 
13  Sim.  469.  Powles  v.  Page,  15  L.  J., 
C.  P.  217. 

(o)  Stone  V.  Marsh,  6  B.  &  C.  551., 
Ry.  &  Moo.  364.  Marsh  v.  Keating, 
1  Bingh.  N.  C.  199.  Sadler  t>.  Lee, 
6  Beav.  324. 

(p)  Moreton  v.  Harderne,  4  B.  & 
C.  223. 

(9)  Marsh  v.  Keating,  1  Bingh.  N. 
C.  199.  WoUet  V.  Chambers,  Cowp. 
814.  Rapp  V.  Latham,  2  B.  &  A.  795. 
Sadler  v.  Leigh,  6  Beav.  324.  Blair 
V.  Bromley,  16  L.  J.,  C.  C.  105., 

(r)  Att.  Gen.  v.  Stannlforth,  Bunb. 
97.  Att.  Gen.  v.  Weeks,  ibid.  223. 
Att.  Gen.  v.  Burges,  ibid.  See  King 
».  Manning,  Comyn,  616.  Att.  Gen. 
w.  Siddon,  1  C.  &J.  220;  1  Tyrwh.  ' 
41.  Att.  Gen.  v.  RiddeU,  2  C.  &  J. 
493 ;  2  Tyrwh.  523. 


(s)  R.  V.  Almon,  5  Burr.  2686.  R. 
V.  Pearce,  Peake,  75.  R.  v.  Topham, 
4  T.  R.  126.  R.  V.  Gutch,  1  M.  & 
M.  437.  See  further  on  this  subject, 
post,  cap.  5.  sect.  4, 

(<)  Battley  v.  Lewis,  1  M.  &  G. 
155.     1  Scott,  N.  R.  143. 

(m)  Catt  V.  Howard,  3  Stark.  5. 
Vere  v.  Ashby,  10  B.  &  C.  288.  (A 
strong  case,  since  there  the  partnership 
was  by  agreement  to  have  a  retrospec- 
tive operation.)  See  the  judgment  in 
Battley  v.  Lewis,  1  M.  &  G.  155. 
Young  V  Hunter,  4  Taunt.  582.  Fox 
V.  Frith,  10  M.  &  W.  135.  Saville  v. 
Robertson,  4  T.  R.  720.,  and  Fox  v. 
Clifton,  6  Bingh.  776.,  and  Dickenson 
V.  Valpy,  10  B.  &  C.  142.,  ubiper  Farke, 
J.  "  If  a  person  agree  to  become  a 
partner  at  a  future  time  with  others, 
provided  other  persons  agree  to  do  the 
same,  and  advance  stipulated  portions 
of  capital,  or  provided  any  other  pre- 
vious conditions  are  performed,  he 
gives  no  authority  at  all  to  any  other 
individual  until  all  those  conditions  are 
performed.  If  any  of  the  intended 
"partners  in  the  mean  time  enter  into 
contracts,  he  is  not  bound  by  them,  on 
the  simple  ground  that  he  never  autho- 
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ship,  he  receive  benefit  from  them  and  recognise  their  exist-  Rights  of  third 
ence,  he  may  become  responsible  by  virtue  of  a  new  contract  partners. 


to  the  same  effect  as  the  old  one,  which  his  conduct  will 
be  evidence  of  his  having  entered  into  along  with  his 
partners,  (y) 

His  liability  ceases  upon  his  dissolving  the  partnership, 
removing  his  name  from  the  firm,  and  giving  proper  notice  of 
the  dissolution  (w),  for,  until  the  world  is  duly  advertised 
thereof,  he  continues,  as  we  have  before  remarked,  to  hold 
himself  out  as  still  in  business  with  his  late  companions,  and 
will  be  still  responsible  for  their  engagements  (x) ;  and,  if  he 
do  not  remove  his  name  from  the  firm,  he  gives  strangers 
cause  to  disbelieve  his  notice,  though  he  may  have  promul- 
gated one,  and  will,  therefore,  notwithstanding  it,  continue 
liable,  (y)  But  then  this  non-removal  must,  to  produce  this 
effect,  be  the  result  of  his  own  negligence,  for  if  his  late  part- 
ners wrongfully  persevere  in  using  his  name  that  will  not  bind 
him.  (z) 

As  to  the  mode  of  giving  notice  of  the  dissolution.  To 
persons  who  have  not  dealt  with  the  firm,  notice  in  the  Gazette 
will  be  sufficient,  (a)  To  persons  who  have  so  dealt  express 
notice  ought  to  be  given  (i) ;  this  is  usually  done  by  circular 
letters,  (c)  But  if  a  fair  presumption  can  be  raised  from  other 
circumstances,  that  the  party  had  actual  notice,  that  will  be 

rized  them,  always  supposing  that  he  to   dissolution,   see  ante,   sect.  3,   and 

has  not  held  himself  out  directly  or  in-  Heath  v.  Sansom,  4  B.  &  Ad.  177. 

directly  as  having  given  such  autho-  (x)  Parkin  v.    Carruthers,  3   Esp. 

rity."       See  also    Howell    v,    Brodie,  248.      Graham  v.  Hope,  1  Peake,  154. 

6  Bingh.  N.  C.  44.     Barnett  v.  Lam-  In  Jones  r.  Shears,  4  Ad.  &  E.  832. 

bert,  15  M.  &  W.  489.      Gabriell  v.  held  that  a  retired  partner,  though  he 

Evill,    9  M.   &   W.  297.    Hawken  v.  had  not  notified  his  retirement,  was  not 

Bourne,  8  M.  &  W.  703.     He  is  not  bound  by  the  admission  of  a  subse- 

liable   by  relation  ;    Battley  v.  Lewis,  quently  appointed  agent  of  the  firm. 

1    M.  &  G.  155.     Vere  v.   Ashby,  10  (y)  Williams  »,  Keats,  2  Stark.  290. 

B.  &  C.288.  ;  nor  for  goods  furnished  Dolman  v.  Orchard,  2  Car.  &  P.  106. 

while  he  is  a  member  under  a  contract  (z)  Newsomee.  Coles,  2  Camp.  616. 

made  fce/bre  he  fcecawe  one.  Whitehead  (a)  Godfrey  ».  TurnbuU,  1  Esp.  37 1 . 

V.  Barron,  2  M.  &  Rob.  243.  Wrightson  v.  Pullan,  1  Stark.  375. 

(»)  Ex  parte  Jackson,  1   Ves.  131.  (6)  See  Kirwan  v.  Kirwan,  2  C.  & 

Ex  parte  Peele,  6 'Ves.  602.     Helsby  M.  617.  ;  4  Tyrwh.  491.     Graham  v. 

V.  Hears,  5  B.  &  C.  504.     Barker  v.  Hope,  Peake,  208.  et  notas. 

Birt,  10  M.  &  W.  61.  (c)  Newsomer.  Coles,  2  Camp.  617. 

.    (w)  On  the  question  what  amounts  Jenkins  o.  Blizzard,  1  Stark.  418. 


48  MERCANTILE   PERSONS. 

Rights  of  third  enougli.  (d)     Thus,  a  change  in  the  wording  of  checks  has 
partnere"^*'"^    been  held  notice  to  a  creditor  who  uses  them,  (e) 

As  to  a  dormant  partner,  as  his  name  never  appeared  in 
the  firm,  of  course  it  cannot  be  removed;  and  as  the  corre- 
spondents of  the  house  never  knew  him  to  be  a  partner,  they 
need  not  be  informed  of  his  ceasing  to  be  such  (/) ;  nay, 
though  many  may  have  been  aware  that  he  was  a  partner, 
yet  will  he  not  be  chargeable,  except  by  individuals  who  knew 
it  at  the  time  of  entering  into  their  engagements  with  the 
firm  ((/) ;  to  such  persons  he  will  be  liable,  if  he  have  not  given 
a  proper  notice  of  retirement.  (A) 

On  his  dissolving  the  partnership,  removing  his  name  from 
the  firm,  and  duly  promulgating  notice  of  his  withdrawal,  all 
danger  of  his  liability  for  the  future  acts  of  his  companions  is 
at  an  end  (i) ;  unless  created  by  his  own  authority ^  as  if  he 
allow  them  to  go  on  using  his  name,  notwithstanding  the  dis- 
solution (J) ;  and  Lord  Kenyon  has  even  doubted  whether  a 
bill,  indorsed  by  one  partner  in  the  name  of  the  firm  before 
dissolution,  could  be  negotiated  afterwards,  (k)  The  Court 
of  Queen's  Bench,  however,  has  since  held  that  a  bill  drawn  by 
a  partnership  before  the  dissolution  might  be  indorsed  after 
the  dissolution,  to  a  person  having  notice  of  it.  (/)  Abel  v. 
Sutton  and  Smith  v.  Winter  were  not  cited  upon  the  argu- 
ment of  this  case,  which  possibly  may  be  hereafter  thought 
open  to  review,  since  it  may  be  argued  that  all  express  author- 
ity to  indorse  was  put  an  end  to  by  the  dissolution  and  all 
implied  authority  by  the  notice. 

He,  however,  of  course,  remains  liable  for  contracts  made 
by  the  firm  while  he  continued  to  belong  to  it :  yet  if  the 


(d)  M'Iver».  Humble,  16  East,  169.  (i)  Finder?;.  Wllks,  5  Taunt.  612. 

(e)  Barfoot  v.  Goodall,  3  Camp.  Abel  v.  Sutton,  3  Esp.  108.  Wright- 
147.  See  Hart  v.  Alexander,  2  M.  son  v.  Pullan,  1  Stark.  375.  Heath 
&  W.  484.  V.  Sansom,  4  B,  &  Ad.  177. 

if)  Evansv.  Drummond,  4  Esp.  89.  (/)   Smith  v.   Winter,    4  M.  &  W. 

Brooke  v.  Enderby,  2   B.    &   B.  71.  454.     It  seems  that  the  authority  may 

See  Heath  v.  Sansom,  4  B.  &  Ad.  177.  be  express  or  implied  from  the  terms  of 

{g)  Carter  v.  Whalley,  1   B.  &  Ad.  the  separation.     But  authority  to  wind 

H-  up  the  partnership  would  not  warrant 

(A)  Evans  v.    Drummond,   4    Esp.  the  endorsement  of  a  bill.     lb. 

89.     Farrer  v.  Deflinne,  1  Car,  &  K-  (A)  Abel  v.  Sutton,  3  Esp.  108. 

580.  \l)  Lewis  v.  Reilly,  1  Q,  B.  349.    ' 
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partnership  be  dissolved  in  consequence  of  his  death,  his  Rights  of  third 
personal  representative  stands  in  a  very  different  situation,  for  partnersT"- 
he  is  completely  exonerated  from  responsibility  at  law ;  the 
rule  there  being,  that  personal  claims  and  liabilities  survive. 
Equity,  however,  unwilling  that  this  maxim  should  work  in- 
justice, considers  the  estate  of  the  deceased  partner  as  liable 
to  the  demands  of  the  partnership  creditors,  until  the  debts 
which  affected  him  at  the  time  of  his  decease  have  been  fully 
discharged,  (m)  "Whether,  indeed,  the  claim  of  the  partnership 
creditors  on  the  separate  estate  of  the  deceased  shall  be  post- 
poned to  that  of  his  own  separate  creditors,  or  whether  they 
shall  come  in  with  them  pari  passu,  or  whether,  lastly,  they 
have  any  claim  against  it  at  all,  until  the  insolvency  of  the 
partnership  estate  has  been  ascertained,  are  questions  which 
were  long  unsettled,  {n)  The  last  of  them,  however,  is  re- 
solved by  the  case  of  Wilkinson  v.  Henderson  (o),  which 
decides  that  the  joint  creditor  is  not  compelled  to  pursue  the 
surviving  partner  in  the  first  instance,  but  may  resort  at  once 
to  the  assets  of  the  deceased,  without  showing  that  full  satis- 
faction cannot  be  obtained  from  the  survivor,  and  may  leave 
the  representatives  of  the  deceased  to  recover  what,  if  any 
thing,  shall  appear  upon  the  partnership  account,  to  be  due 
from  the  survivor  to  the  estate  of  the  deceased  partner.  It 
was  not,  however,  decided  in  that  case,  that  the  creditors  of 
the  firm  could  come  in  pari  passu  with  the  separate  creditors, 
and  the  better  opinion  seems  to  be  that  tkey  cannot,  {p)  But 
of  this  general  rule  there  is  no  doubt,  viz.,  that  the  separate 
estate  of  the  deceased  can  never  be  discharged  while  any 

(i»)  Vulliamyi;.  Noble,  3Meriv.593.  (n)  See   Gray  v.   Chiswell,  9   Vcs. 

See  the  judgment  in  Winter  v.  Innes,  118.     Ex  parte  Kendall,  17  Ves.  519. 

4  M.  &  Cr.  111.,  and  qucere,  as  to  the  Campbell  v.    Mallet,  2    Swanst.   576. 

effect  of  the  Statute  of  Limitations  on  Devaynes   v.    Noble,    1    Meriv.    529. 

the  creditor's  equity  against  the  estate  Cowell  v.   Sykes,  '2   Russ.   191.      The 

of  the  deceased  partner.    If  the  firm  be  better  opinion  seems   to  be  that  the 

indebted  to  his  estate  beyond  the  pro-  joint  creditors  must  be  postponed  to 

portion  it  ought  to  bear  of  the  claim,  it  the  separate, 

seems  the  statute  would  bar  the  equity,  (o)   1  Mylne  &  K.  589. 

and  it  is  clear  that  a  payment  of  part,  (/>)  This   seems    to  have   been    ad- 

orof  interest  by  the  surviving  members  mitted  by  Mr.  Pemberton,  in  Wilkin- 

willnot  deprive  the  executors  of  the  de-  son  v.  Henderson;  see  also  Fisher  v. 

ceased  partner  of  this  defence.    Way  i\  Farrington,    Seton   on    Decrees,   239, 

Bassett,  5  Hare,  55.  68,  cited  1  Mylne  &  K.  583. 
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Rights  of  third  partnership  debt  remains  outstanding.  Nay,  courts  of  equity 
partners.*^  will  evcn  reform  joint  securities,  when  executed  by  partners 
for  a  partnership  debt,  by  construing  them  joint  and  several, 
so  as  to  bind  the  executor  of  a  deceased  copartner,  {q)  But 
such  an  instrument  must  have  arisen  out  of  some  antecedent 
partnership  liability,  for  a  presumption  then  arises  that,  as 
the  demand  for  which  the  security  was  given  might  have  been 
enforced  against  the  estate  of  a  deceased  partner,  the  parties 
must  have  intended  that  the  security  should  be  similarly  avail- 
able. But  where  the  instrument  is  pure  matter  of  arbitrary 
convention  growing  out  of  no  such  antecedent  liability,  that 
presumption  does  not  arise,  and  then  even  a  court  of  equity 
will  not,  if  it  be  jointly  worded,  construe  it  joint  and  seve- 
ral, but  will,  like  a  court  of  law,  measure  its  extent  by  the 
terms  in  which  it  is  conceived,  (r) 

However,  the  liability  of  a  retired  partner  and  that  of  a 
deceased  partner's  estate,  will  be  reduced  by  the  amount 
of  all  payments  (s)  made  by  his  late  companions  since  the 
dissolution  of  the  partnership,  and  appropriated,  either 
specifically  or  impliedly,  to  the  reduction  of  the  demands 
upon  the  firm.  Thus,  Devaynes  and  others  were  in  part- 
nership as  bankers,  Clayton  had  a  running  account  with  thie 
firm,  and  was  in  the  habit  of  paying  in  and  drawing  out 
money.  At  the  time  of  Devaynes's  death,  there  was  a 
balance  in-  favour  of  Clayton  and  against  the  firm  of  1713/. 
After  the  death  of  Devaynes,  his  late  partners  became 
bankrupt:  but,  before  their  bankruptcy,  Clayton  had 
drawn  out  sums  to  more  than  the  amount  of  1713Z.  and 
had  paid  in  other  sums  yet  more  considerable.  Upon  the 
bankruptcy  of  the  surviving  partners,  Clayton  was  desirous 
of  having  recourse  to  the  estate  of  Devaynes ;  but  it  was 
held  that  the  sums  drawn  out  by  Clayton  since  the  death 
must  be  appropriated  to  the  payment  of  the  balance  of 
1713/.  then  due,  and  that,  as  the  total  amount  of  those 
sums  was  greater  than  the  balance^  the  debt  due  from  the 

(9)  Burn  V.  Burn,  3  Ves.  573,    Orr         (s)  Brooke  v.  Enderby,  2  B.  &  B. 
V.  Chase,  1  Meriv.  729.  70.     Newmarch  i'.  Clay,  HEast,  2S9. 

(r)  Summer  v.  Powell,  2  Meriv.  30.      Clayton's  case,  1  Meriv.  572. 
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firm  at  the  death  of  Devaynes  had  been  discharged   and  Rights  of  third 
his  estate  exonerated;    the  sums  paid  in  by  Clayton  since  p^^ers?^^"^ 
the  death,  constituting  a  new  debt,  for  which  the  survivors 
only  could  be  held  liable,  (t) 

Although,  among  themselves,  partners  may,  and  often 
do,  agree,  that  after  the  dissolution,  the  credits  of  the  firm 
shall  be  received,  and  its  debts  paid,  by  one  of  the  late 
partners  only,  yet  this  arrangement  does  not  affect  their 
joint  responsibility  to  third  persons,  unless  such  persons 
agree  to  exchange  the  liability  of  the  firm,  for  that  of  the 
single  partner,  (u)  And  though  it  has  been  held,  that 
neither  acceptance  of  the  single  partner's  note,  as  a  colla- 
teral security  (u),  nor  receipt  of  interest  from  him  on  the 
joint  debt  (w),  nor  changing  the  heading  of  the  account 
from  the  name  of  the  firm  to  that  of  the  single  partner 
and  drawing  on  him  for  part  of  the  balance,  amounted  to 
conclusive  evidence  of  such  an  agreement  (ar):  yet  it  seems 
clear  on  principle,  that  if  the  creditor  be  actually  a  party 
to  the  arrangement  of  the  late  partners  among  themselves, 
their  acquiescence  in  that  arrangement  would  be  a  con- 
sideration for  his  promise  to  accept  the  single,  instead  of 


(<)  Clayton's  case,    1    Meriv.   572.  Qucere   tamen,   for    these    cases    have 

See  also  Toulmin  v.  Copeland,  3  Y.  &  been    much  reflected   on,  particularly 

Coll.  625.     (Aff.  in  D,  P.    1   West,  in  Hart  v.  Alexander,  2  M.  &  W.  484, 

App.  C.  164.)     Jonesu.  Maund,  ibid,  itbi  per  Parke,  B.,  "  I  apprehend  the 

347.     Pemberton  v.    Oakes,  4    Russ.  law  now  to  be  settled,  that  if  one  part- 

154.;  in  which  latter  cases  Lord  Lynd-  ner  goes  out  of  the  firm  and  another 

hurst  and  Lord  Abinger  seem  to  dis-  comes  in,  the  debts  of  the  old  firm  may 

agree  as   to  the   effect   of  such  pay-  by  the  consent  of  all  the  three  par- 

ments,  where  a  new  partner  has  been  ties,  the   creditors,  the  old   firm,  and 

taken  into  the  old  firm  to  which  the  re-  the  new  firm,  be  transferred  to  the  new 

tired  partner  belonged.     See  the  sub-  firm.      In  David  v.  EUice,  the  retired 

ject    of    Appropriation    of    Payments  partner  was  held  liable,  but  the  court 

discussed,  ^os^,  B.  III.  in  the  Chapter  was  substituted  for  a  jury  in  that  case; 

on  Contracts  of  Debt.  and    I    much   doubt   whether   twelve 

(m)  Kirwan  v.   Kirwan,  2  C.  &  M.  merchants  would  have  determined   it 

617.,  4  Tyrwh.  491.  as  the  court  did.      The  authority,  how- 

(r)  Bedford  v.  Deakin,  2  B.  &  A.  ever,  of  that  case,  as  well  as  of  Lodge 

210  r.    Dicas  has    been   much    shaken    by 

(w)  Gough  V.  Davies,  4  Price,  200.  Thompson  v.  Percival,"  and,  it  may  be 

(a;)  David  v.  Ellice,  5  B.  &  C.  196.  added,  by  the  Chancellor's  judgment  in 

See  Lodge  v.   Dicas,  3  B.  &  A.  61 1.  Winter  v.  Innes,  4  Myl.  &  Cr.  108-9. 
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Rights  of  third  the  double  liability  which  contributed  to  induce  them  so 
^arlnerV"^'"''  ^^  acquicsce.   (y)     Besides  which,  the  liability  of  a  single 

partner   may  possibly  be   more    beneficial  to   the  creditor 

than  the  joint  liability  of  two,  either  in  respect  of  the  sol- 
vency of  the  parties,  or  the  convenience  of  the  remedy; 
and  therefore,  in  a  recent  case  in  the  King's  Bench,  it  was 
decided,  that  if  the  creditors  of  a  firm  consisting  of  two 
persons  expressly  agreed  with  them  to  take,  and  did  take, 
the  separate  bill  of  one  partner  in  satisfaction  of  the  joint 
debt,  their  so  doing  amounted  to  a  discharge  of  the  other 
partner  by  way  of  accord  and  satisfaction,  (z)  Whether 
such  an  agreement  have  been  made  is,  in  each  case,  a 
question  proper  to  be  submitted  to  a  jury,  (a)  This  sort  of 
arrangement  was  usual  under  the  civil  law,  and  went  by  the 
name  of  Novatio.  (6) 

As  an  entire  firm  may  be  bound,  so  it  may  also  be  dis- 
charged by  transactions  with  a  single  partner  :  thus  payment 
or  satisfaction  of  a  debt  by  one  partner  is  payment  or  satis- 
faction by  them  all  (c),  so  a  release  or  discharge  even  without 
deed  to  one  of  several  partners  or  joint  debtors,  though 
the  debt  be  joint  and  several,  is  a  discharge  to  them  all.  (r/) 
But  though  a  covenant  not  to  sue  an  individual  may,  to 
avoid  circuity  of  action,  be  pleaded  by  him  as  a  release,  yet  a 
covenant  not  to  sue  one  partner,  does  not  release  the  rest ;  for 
it  is  as  easy  to  give  a  release  as  such  a  covenant,  and  there- 


(y)  Ibid,  and   see  Goode  v.  Chees-  veluti  si  id,  quod  tibi  Sextus  debebat,  a 

man,  2  B.  &  Ad.  328.     Cartwrijrht  v.  Titio  dari  stipulatus  sis."     Inst.  lib.  3, 

Cook,  3  B.  &  Ad.  703.    Per  Shadwell,  tit.  30. 
V.  C.  Benson  v.  Hadfield,  4  Hare,  37.         (c)  Innes   v.    Stephenson,   1    M.    & 

(2)  Thompson  v.   Percival,  3  Nev.  Rob.  145.      Cheap  v.   Cramond,  4  B. 

&    Mann.     167.,    5    B.    &    Ad.    925.  &  A.  66S.     Ballam  v.  Price,  2  Moore, 

See  in  equity,  Winter  v.  Innes,  4  M.  &  235.      Clark  v.  Clement,  6  T.  R.  525. 

Cr.    109.,  and  Reed  v.  White,  5  Esp.  Newton  v.  Blunt,  16  L.  J.,C.  P.,  121. 
122.     Evans   v.    Drummond,   4   Esp.  {d)  Co.   Litt.   232,  a.      See  Collins 

89.       Kirwan  v.  Kirwan,  2  C.  &  M.  v.  Prosser,  1  B.  &  C.  682.     Nicholson 

617.,  4  Tyrwh.  491.  v.  Revill,  4  A.  &  E.  675.      Clieetham 

(a)  Thompson  v.  Percival.     Kirwan  v.  Ward,    1    B.   &  P.   630.      By  spe- 

».  Kirwan,  and  see  Hart  v.  Alexander,  cial  words,  this  operation  may,  how- 

2  M.  &  W.  485,  which  is  a  very  strong  ever,  be  prevented.     Solly  v.  Forbes,  2 

«ase.  B.  &  B.  38.,  4  IVIoore,  448.   Thomson 

(6)    «  Novatione   tollltur  obligatio,  v.  Lack,  16  L.  J.,  C.  P.,  75. 
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fore  the  only  reason  for  preferring  the  latter  course  must  be 
to  prevent  the  benefit  from  extending  to  a  co-partner,  (e) 


Section  VI.  —  Rights  of  Partners  against  third  Persons, 

As  to  the  rights  of  partners  against  third  persons,  they  Rights  of  part- 
involve  very  few  peculiar  considerations ;    those  few  relate  third  persons, 
either  to  the  mode  in  which  they  may  be  acquired,  or  that 
in  which  they  may  be  determined. 

As  to  the  mode  in  which  they  may  be  acquired.  It  has 
been  held,  that  where  one  party  applies  to  another  for  a 
loan,  without  inquiring  whether  the  money  is  to  be  ad- 
vanced by  the  lender  as  an  individual,  or  as  the  member 
of  a  firm,  he  is  liable  either  to  the  individual,  or  to  the 
firm,  as  the  advance  may  chance  to  be  made.  (/)  It  has 
also  been  held,  that  when  one  partner  sells  the  goods  of 
the  firm  in  his  own  name,  the  whole  partnership  is  never- 
theless entitled  to  sue  the  buyer  for  the  price,  {g)  But 
this  right  of  theirs  does  not  preclude  the  buyer  from 
setting  off  any  debt  due  to  him  from  the  single  partner, 
for  the  existence  of  that  debt  may  have  been  his  induce- 
ment to  deal  with  him.  (A)  The  above  are  cases  of  direct 
liability,  and  in  which  the  defendant  received  a  valuable 
consideration,  viz.,  the  goods  or  money  of  the  firm.  But 
even  in  cases  of  collateral  liability,  where  a  written  agree- 
ment is  required  by  the  Statute  of  Frauds,  it  has  been 
held  that  the  firm  may  sue  upon  a  guaranty  given  to  a 
single  partner,  if  there  be  evidence  that  it  was  given  for 


(e)  Hutton  p.  Eyre,  1   Marsh,  608.  5  B.  &  Ad.   393.      Sims  v.    Britain, 

6  Taunt.   289.     Thomas  v.   Courtnay,  4  B.  &  Ad.  375. 

1  B.  &  A.  8.     Lacy  r.   Kynaston,  12  {g)  Cothay  v.  Fennell,  10  B.  &  C. 

Mod.  551.    Dean  v.  Newhall,  8  T.  R.  671.      Skinner  v.   Stocks,  4  B.   &  A. 

168.    Compounding  an  action  against  437.     See  Rodwell  v.    Redge,  1    C.  & 

one  of  two  joint  contractors  was  held  no  P.  220. 

discharge    of    the     others,     Field    r.  (A)   Stacy    v.    Decy,  2    Esp.    469., 

Robins,  2  N.  &  P.  226.,  6  A.  &  E.  90.  7   T.    R.    361.     George   v.    Claggett, 

(/)  Alexander  v.  Barker,   2  C.  &  7  T.  R.  359.      As  to  the  requisites  of 

J.  133.,  2  Tyrwh.  149.   See  Boswell  f.  such  a  plea  of  set-ofF,  see  Gordon  r. 

Smith,  6  C.  &  P.  62.   Sims  v.   Bond,  Ellis,  2  C.  B.  821. 

E  3 
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Rights  of  part-  the  benefit  of  all.   (i)    And  in  a  case  at  N.  P.,  Mr.  J. 

^"d^rsons.  Graselee  held,  that  a  guaranty  addressed  to  one  partner 
would  enure  to  the  benefit  of  all,  the  guaranty  having 
been  given  to  secure  payment  for  goods  such  as  the  firm 
were  in  the  habit  of  dealing  in,  and  the  partner  to  whom 
it  was  given  carrying  on  no  separate  trade ;  and  further, 
that  a  guaranty,  without  an  address,  would  enure  to  the 
benefit  of  those,  to  whom,  or  for  whose  use,  it  was  de- 
livered, (j)  All  this  results  from  an  universal  rule  of  law, 
viz.,  that  where  a  contract  not  u.i  .;cr  seal  is  made  with  an 
agent  in  his  own  name  for  an  undisclosea  principal,  either 
the  agent  or  the  principal  may  sue  upon  it,  the  defendant 
in  the  latter  case  being  entitled  to  be  placed  in  the  same 
situation  at  the  time  of  the  disclosure  of  the  real  principal, 
as  if  the  agent  had  been  the  contracting  party.  (A) 

Where  a  security  is  given  to  the  firm,  which  is  intended  to 
continue  in  force,  notwithstanding  any  change  that  may  take 
place  in  its  constitution ;  such  intent  must  appear,  either  ex- 
pressly or  by  implication,  upon  the  security  (l) :  since  other- 
wise it  will,  if  by  deed,  become  inoperative  as  to  future  events 
on  the  incoming  or  outgoing  of  a  partner  (m) ;  and  the  same 
rule  is  applied  to  simple  contracts,  (w)    However,  a  promissory 

(»■)  Garrett  v.   Handley,  4  B.  &  C.  might  sue  on  a  bond  made  to  them,  as 

664.  such,  notwithstanding  a  change  in  the 

(j)  Walton  V.   Dodson,  3   C.  &  P.  company ;  for  the  obligor,  knowing  the 

162,   and   see    Moller   v.   Lambert,  2  fluctuating    nature   of   the    company, 

Camp.  548.  must    have    so    intended.       But    the 

(k)  Sims  V.  Bond,  5  B.  &  Ad.  393,  Court  will  be  slow  in  extending  by 

post.  implication,    the    meaning    of    words 

(Z)  See  Barclay  v.   Lucas,  1    T.    R.  beyond  what  they  ordinarily  bear,  in 

291,  which    is,   however,  doubted  in  legal  construction,  in  order  to  extend- 

Strange  v.  Lee ;    and  see  Leadley  v.  the  liability  of  a  surety.     Chapman  v. 

Evans,   2    Bingh.   32.      Saunders    v.  Beckinton,  3  Q.  B.  703, 

Taylor,    9    B.  &    C.  35.     Simson  v.  (m)  See  Lord  Arlington  v.  Merrick, 

Ingham,    2   B.  &  C.   65.     Simson  v.  2  Wms.  Saund.  412,  ci  notes.     Strange 

Cooke,    1    Bingh.    452.;    a   guaranty  v.    Lee,  3  East,  484.      Pemberton  v, 

will  be   binding,  though   it  be  given  bakes,  4  Russ.  154.    -Dance  r.  Gird- 

for    goods,    and    contain    no    binding  ler,  1  N.   R.   34.     Weston  v.   Barton,  ■ 

contract    on    the    part    of   the   future  4  Taunt.   673.     Wright  v.   Russell,  2 

firm   to   supply    them.      Chapman   v.  Bl.  934. 

Sutton,     2     C.   B.     634.       See     also  («)  Myers  v.    Edge,  7   T.  R.    254. 

Metcalfe   v.    Bruin,    12    East,  400.,  2  Ej: parte  Kensington,  2  V.  &  Bea.  79. 

Camp.    422.,  where  it  was  held  that  Dry  v.  Davy,  10  A.  &  E.  30. 
the  trustees  of  a  joint  stock  company 
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note,  given  to  secure  advances  made  by  the  firm,  will  be  avail-  Rights  of  part- 
able  for  the  benefit  of  future  as  well  as  present  members,  if  tWr/persons. 
such  clearly  appear  to  have  been  the  intention  of  the  makers,  (o) 
As  to  the  mode  in  which  the  rights  of  the  firm  against  third 
persons  may  be  determined^  the  better  opinion,  as  has  been  al- 
ready stated,  appears  to  be,  that  they  may  be  released  by  any 
one  of  the  partners  (/?) :  accord  and  satisfaction,  without  fraud,  to 
one  partner  prevents  the  rest  from  suing  {q) ;  and  there  is  no 
doubt  that  payment  of  a  partnership  debt  to  one  member  is 
payment  to  all:  and  that  even  after  the  firm  has  been  dis- 
solved (r),  and  notwithstanding  a  clause  in  the  deed  of  disso- 
lution, that  another  partner  shall  receive  all  the  joint  debts,  (s) 
So  one  partner  may  give  time  to  the  debtor  of  the  firm,  as  by 
taking  his  acceptance  {t\  or  may  preclude  the  partnership 
from  suing,  by  some  act  which  would  render  it  unconscientious 
in  himself  to  do  so,  (u)  Thus,  where  Jacaud  and  Blair  in- 
dorsed a  bill  to  Jacaud  and  Gordon,  and  afterwards  received 
effects  from  the  drawer  to  discharge  it,  which  they  converted 
to  their  own  purposes,  it  was  held,  that  Jacaud  and  Gordon 
oould  not  sue  the  acceptor  on  this  bill.  "  Jacaud,"  said  Lord 
EUenborough,  "  being  a  partner  with  Blair,  must  be  considered 
as  having,  together  with  Blair,  received  money  to  take  up 
this  very  bill.  How  then  can  he,  because  he  is  also  a  partner 
with  Gordon,  be  permitted*  to  contravene  his  own  act,  and  sue 
upon  this  biU,  which  has  been  already  satisfied  as  to  him  ?  " 

(o)  Pease  v.  Hirst,  10  B.  &  C.  122.  (<)  Tomlins  e.  Lawrence,  3  M.  & 

(p)  Phillips?;.  Clagett,  11  M.  &W.  P.  555.,  6  Bing.  876. 

84.     Rawstorne  v.  Gandell,   15  M.  &  (m)  Richmond   v.    Heapy,  1    Star. 

W.  .-504.  202.      Sparrow  v.  Chisman,  9  B.  &  C. 

(9)  "Wallace  ».    Kelsall,    8    Dowl.  241.     Jacaud  ».  French,  12  East,  317. 

845,,  7  M.  &  W.  264.                         '.  Wallace  ».   KelsaU,  7  M.  &  W.  264. 

(r)   Porter  v.   Taylor,   6  M.    &  S.  Jones  ».    Young,    9    B.    &    C.    532. 

156.           .  Gordon ».  Ellis,  2  C.  B.  821 
.    («)  King  V.  Smith,  4  C.  &  P.  108. 
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CHAPTER  III. 

JOINT  STOCK  COMPANIES. 

Sect.  1. — If  hat. 

2. — How  formed — and  dissolved. 

3. — Rig  Ids  and  Liabilities  of  Members ,  inter  se. 

4.  — Rights  against  and  Liabilities  to  third  Parties. 

Sect.  l.—What. 

Joint  Stock  A  JOINT  stock  Company  is  a  partnership,  consisting  of  a 
whatf^"'^^""  very  large  number  of  members,  whose  rights  and  liabilities 
Ayould  be  precisely  the  same  as  those  of  any  other  sort  of 
partners,  did  not  their  multitude  oblige  them  to  adopt  certain 
peculiar  regulations  for  the  government  of  the  concern,  which 
are  ordinarily  contained  in  an  instrument,  called  a  Deed  of 
Settlement,  to  which  is  frequently  added  an  act  of  parliament 
passed  expressly  for  that  purpose,  (a) 

With  respect  to  companies  established  by  act  of  parliament 
after  the  8th  of  May  1845  for  the  execution  of  undertakings 
of  a  public  nature,  in  order  to  produce  uniformity,  a  general 
act,  termed  "The  Companies  Clauses  Consolidation  Act" 
(8  &  9  Vict.  c.  16.),  embodying  all  the  clauses  usually  con- 
tained in  acts  of  parliament  establishing  such  companies  for 

(ffl)  See  on  the  construction  of  such  pany   v.  Wheeley,   2  B.  &   Ad.    792. 

Acts,    Blakemore    v.    Glamorganshire  Hull  Dock  Co.  v.  La  Marche,  8  B.  & 

'  Canal  Co.,  1  Mylne  &  K.  154.    Where  C.  52.     Priestley  ».  Foulds,  2  M.  & 

such  Acts  of  Parliament  in  any  way  G.  196.     Leeds  and  Liverpool    Canal 

affect  the  public,  as  in  the  case  of  Canal  Co.   e.   Hustler,    1    B.  &  C.  424.     R. 

Acts,   wherein  tolls  are  imposed,  the  v.  Hungerford  Market  Co.,  4  B.  &  Ad. 

statute  is  considered  as  expressing  the  602.     Parker    t>.    The  Great  Western 

terms  of  a  bargain  between  the  public  Railway    Company,  7   M.  &   G.  253. 

and  the  company,  any  ambiguity  there-  Where  no  time  for  carrying  the  object 

in  must  operate  most  strongly  against  of  such  an  act  into  effect  is  expressly 

the  adventurers,  and  in  favour  of  the  limited,  the  Court  will  not  imply  one. 

public,  and  the  adventurers  can  take  Thicknesse  ».  Lancaster   Canal  Co.  4 

nothing  under   it  that   is  not  clearly  M.  &  W.  472. 
given  them.     Stourbridge  Canal  Com- 
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the  regulation  of  their  proceedings,  and  the  transfer  of  shares,  Joint  stock 
and  their  general  government ;  and  another  act,  termed  "  The  ^hat.  ^ 
Lands  Clauses  Consolidation  Act,  1845,"  (8  &  9  Vict.  c.  18.),  ""  ~  ~ 
containing  provisions  as  to  their  taking  lands  for  such  pur- 
poses, were  passed.  These  acts  constitute  a  code  by  which 
companies  of  this  description  are  governed,  and  among  them 
are  included  railway  companies.  On  account,  however,  of 
the  peculiar  nature  and  importance  of  the  latter  undertakings 
a  third  statute,  termed  "  The  Railways  Clauses  Consolidation 
Act,  1845  "  (8  &  9  Vict.  c.  20.),  has  enacted  regulations  as  to 
the  mode  of  constructing  their  works,  the  amount  and  mode 
of  enforcing  tolls  and  fares,  the  making  of  bye-laws  for  the 
conduct  of  their  business,  the  recovery  of  penalties  and  da- 
mages, and  other  objects  of  a  like  nature.  This  enactment  ex- 
tends to  railway  companies  subsequently  created ;  but  several 
general  acts,  affecting  likewise  railway  companies  previously 
existing,  have  been  passed,  which  control  the  amount  of  their 
fares,  and  impose  various  regulations  upon  their  proceedings, 
as  well  as  the  conduct  of  their  business,  and  empowered  the 
government,  through  the  medium  of  a  Board  of  Trade,  to  a 
certain  extent  to  interfere  in  their  management,  (aa)  By  a 
later  act  (9  &  10  Vict.  c.  105.),  her  Majesty  was  enabled  to  ap- 
point commissioners  of  railways,  to  whom  the  powers  vested  in 
the  Board  of  Trade  were  to  be  transferred,  and  commissioners, 
pursuant  to  this  statute,  have  since  been  appointed.  , 

For  the  regulation  of  such  public  companies  in  their  pre- 
liminary stages,  but  more  especially  for  the  general  regula- 
tion of  joint  stock  companies,  the  object  of  which  can  be 
attained  without  special  powers  derived  from  the  legislature, 
the  statute  7  &  8  Vict.  c.  110.  was  passed,  which  will  for  the 
future,  it  is  presumed,  cause  acts  of  parliament  for  such  un- 
dertakings to  be  less  often  sought  or  granted.  Inasmuch  as 
this  act  only  applies  to  companies,  the  formation  of  Avhich  may 
be  commenced  after  the  1st  of  November  1844,  it  will  be 
necessary,  in  the  first  place,  to  advert  to  the  state  of  the  law 
and  the  course  usually  adopted  in  the  formation  of  companies, 
previously  to   that   period.      Wherever  a   company   exists 

{ad)  3  &  4  Vict.  c.  97.  ;  5  &  6  Vict  c.  55.  ;  7  &  8  Vict.  c.  85.  ^ 
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Joint  Stock       under  that  or  any  other  act  of  parliament  or  letters  patent, 
what    '^~     it  certainly  differs  very  materially  from  an  ordinary  firm, 
but  still,  so  far  as  the  act  or  patent  has  not  provided,  it  is 
governed  by  the  ordinary  law  of  partnership. 


Sect.  II.  —  Hmo  formed — and  dissolved. 

How  formed  A  joint   stock   company  is  usually   formed   by  Deed  of 

L  Settlement^  as  it  is  called,  sometimes  accompanied  by  a  private 

act  of  parliament  or  a  royal  patent. 

The  Deed  of  Settlement  constitutes  trustees  of  the  partner- 
ship property,  directors  of  the  partnership  affairs,  auditors  of 
its  accounts,  and  such  other  officers  as  the  objects  of  the  society 
require,  and  contains  covenants  for  the  performance  of  their 
respective  duties,  which  are  specifically  set  out,  as  are  those 
of  the  other  partners  or  shareholders,  it  also  defines  the 
number  of  shares,  the  power  and  method  of  transferring  them, 
and  of  calling  for  the  instalments  required  to  be  made  thereon ; 
the  mode  of  convening  general  meetings  of  proprietors,  their 
rights  when  convened,  and  a  variety  of  other  rules,  suited  to 
the  exigences  of  that  particular  undertaking.  As  far  as  the 
provisions  of  this  instrument  extend,  it  is  the  law  by  which 
the  partnership  affairs  are  to  be  governed  ;  when  it  is  silent 
the  general  law  respecting  partnership  is  to  be  followed.  (J) 

It  seems  proper  to  make  a  few  remarks  on  the  clause  almost 
always  inserted  in  an  instrument  of  this  description,  and  by 
which  the  shares  of  each  partner  are  rendered  transferable 
without  the  consent  of  all  the  other  shareholders,  but  subject, 
in  general,  to  the  approbation  of  the  directors.  By  stat.  6 
Geo.  1.  c.  18,  usually  called  the  Bubble  Act,  companies  of  a 
certain  tendency  very  loosely  described  therein  were  declared 
illegal,  as  was  '*  the  acting  or  presuming  to  act  as  a  corporate 
body,  the  raising  or  pretending  to  raise  transferable  stock, 

(6)  The  powers  conferred  by  such  private  description,  as  a  power  of  a 
an  instrument  on  the  directors  must  public  nature  given  to  several  may  be 
be  strictly  pursued.  See  Moore  v.  executed  by  the  majority.  See  Grind- 
Hammond,  6  B.  &  C.  456.  Davies  v.  ley  v.  Barber,  1  B.  &  P.  229.  Cortis 
Hawkins,  3  M.  &  S.  488.  Ducarry  v.  v.  Kent  W.  W.  Co.,  7  B.  &  C.  332. 
Gill,  4  C.  &  P.  121.  A  company  of  a  Wilkinson  ».  Malin,  2  Tyrwh^544.,  2 
public  nature  may  in  this  respect  differ  C.  &  J.  636.  ' '  ''  ,^  *^"^^ 
in  some  degree  from  one  of  a   more 
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transferring  or  pretending  to  transfer  any  share  in  such  stock  Joint  stock 
without  legal  authority."  That  act,  which  passed  during  the  how  formed" 
excitement  occasioned  by  the  speculations  of  the  famous  South  and  dissolved.  - 
Sea  Company,  has  since  been  repealed,  (c)  But  there  is  no 
doubt,  that  "  acting  or  presuming  to  act  as  a  corporate  body" 
is  an  oflfence  at  common  law,  viz.,  the  usurpation  of  a  royal 
franchise,  and  punishable  as  such  by  information  ;  and  it  has 
been  supposed  that  a  company  which  attempts  to  make  its 
shares  transferable  without  any  restriction,  at  the  mere  will  of 
the  holders,  is  guilty  of  usurping  the  privileges  of  a  cor- 
poration, and  consequently  illegal.  "  There  can,"  said  Best, 
C.  J.,  "  be  no  transferable  share  of  any  stock,  except  the  stock 
of  corporations,  or  of  joint  stock  companies,  created  by  acts  of 
parliament — the  pretending  to  be  possessed  of  transferable 
stock,  is  pretending  to  act  as  a  corporation,  and  pretending  to 
possess  a  privilege  which  does  not  belong  to  many  cor- 
porations." [d) 

It  is,  however,  difficult  to  say  what  end  of  public  policy 
would  be  answered,  by  prohibiting  partners  from  dispensing 
with  the  necessity  of  obtaining  their  own  consent  to  the  in- 
troduction of  a  new  member  into  the  firm,  which  is  all  that 
need  be  done,  in  order  to  make  shares  in  the  concern  transfer- 
able without  restriction  at  the  will  of  the  holder ;  and  in  a- late 
case  (e),  Tindal,  C.  J.,  speaks  of  such  a  proceeding  without 
any  marks  of  disapprobation.  "  The  present  case,"  says  his 
lordship,  "appears  not  to  be  governed  by  reference  to  the 
rules  which  restrain  partners  from  parting  with  their  shares  in 
ordinary  cases  without  each  other's  consent ;  for  in  this  case, 
the  power  of  transferring  the  scrip  to  any  one,  cannot  but 
have  formed  a  part  of  the  known  original  design."  Even 
before  the  repeal  of  stat.  6  Geo.  1.  c.  18,  Lord  Ellenborough 
intimated,  that  "  it  may  admit  of  doubt,  whether  the  raising 

(c)  By  Stat.  6  Geo.  4.  c.  91.  Garrard  v.  Hardey,  5  M.  &  G.  471.,  in 

(d)  In  Duvergier  v.  Fellowes,  5  which  it  was  much  qualified  after  time 
Bing.  267,  and  see  Josephs  v.  Pebrer,  taken  to  consider  by  the  Court  o . 
3  B.  &  C.  639.  'l"he  Vice  C.  has  in  a  Common  Pleas,  also  Harrison  v.  Heath- 
late  case  approved  of  the  above  doc-  orn,  6  M.  &  G.  81. 

trine.  Blundell  v.  Winsor,  8  Sim.  601.  (e)  Fox  v.  Clifton,  9  Bingh.  120, 
But  see  London  Grand  Junction  Rail-  and  see  London  Grand  Junction  R. 
way  Co.  V.  Freeman,  2  M.  &  G.  606.,     Co,  v.  Freeman,  2  M.  &  G.  606. 
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Joint  Stock  of  transferable  stock  is  in  any  case  per  se  an  oflfence  against 
h  Tfonned"  *^^^  ^^*»  unlcss  it  has  relation  to  some  undertaking  or  project, 
and  dissolved,  whicli  has  a  tendency  to  the  common  grievance,  prejudice,  or 
inconvenience  of  his  Majesty's  subjects,  or  of  great  numbers 
of  them."  (/)  And  it  is  quite  clear,  that  a  very  slight  re- 
striction on  the  transferability  of  the  shares,  such  for  instance 
as  the  common  one,  by  which  the  approbation  of  the  directors 
is  required,  was,  even  before  the  repeal  of  the  act,  sufficient  to 
render  the  company  legal  (^) ;  and  would  a  fortiori  be  so  now, 
if  indeed  the  necessity  of  any  restriction  at  all  continue  to 
exist.  At  all  events  it  is  now  settled  that  on  a  plea,  framed 
on  the  words  of  the  6  Geo.  1.  c.  18.  sect.  19,  and  stating  that  a 
company  raised  transferable  stock  without  any  authority  from 
the  crown  or  from  parliament,  does  not  describe  any  thing 
amounting  to  a  nuisance  indictable  at  common  law.  (A) 

As  to  companies  created  by  royal  charter,  they  must,  by 
the  express  enactment  of  1  Vict.  c.  73.,  be  divided  into  shares, 
and  there  is  no  doubt  that  those  shares  may,  by  the  deed  of 
association,  be  legally  rendered  transferable  ad  libitum.  And 
in  companies  completely  registered  under  the  Joint  Stock 
Companies  Act  it  is  declared  {i\  that  every  shareholder  shall 
be  entitled  to  sell  and  transfer  his  shares. 

It  has  been  decided,  that  when  the  shares  are,  by  the 
jflTovisions  of  an  act  of  parliament,  transferable  by  deed  only, 
the  purchaser  must  tender  a  conveyance  to  the  seller  for 
execution,  before  he  can  sue  for  not  transferring  them,  even 
though  the  act  makes  the  shares  personal  property  (A),  and 
a  sealed  instrument  of  transfer  having  the  name  of  the  vendee 
in  blank  at  the  time  when  it  is  sealed  and  delivered  is  invalid. 
"  It  is  an  attempt,"  said  Parke,  B.,  "  to  make  a  deed  nego- 
tiable and  transferable  like  a  bill  of  exchange  or  exchequer 
bill,  which  the  law  will  not  permit."(Z)     The  transferee  may, 

(f)  R.  r.  Webb,   14  East,  406,     See  422.     Bowlby  v.  Bell,  16  L.  J.,  C.  T., 

Josephs  V.  Pebrer,  3  B.  &  C.  639.  18.                                                >\ 

{g)  R.    V.    Webb,    supra.     Pratt    v.  (0    Hibblewliite    v.     M'Morine,    6 

Hutchinson,  15  East,  511.  M.  &  W.  200.  :   see  Humble  v.  Lang- 

(Ji)  Garrard  v.  Hardey,  5  M.  &  G.  ton,  7  M.   &   W.    517.       And    Baron 

471.     Harrison  v,  Heathorn,  6  M.  &  Parke's  judgment  in   Daly  v.  Thomp- 

G.  81.  son,  10  M.  &  W.  319.;  and  see  London 

(»■)  7  &  8  Vict.  c.  110.  s.  54.  and    Brighton    Railway   Co.  v.    Fair- 

(*)  Stephens  ».  Medina,  4  ^.   B.  clough,  2  M.  &  G.  674.    j 
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however,  under  certain  circumstances,  estop  himself  from  Joint  Stock 
taking  advantage  of  a  defect  In  the  transfer,  even  as  against 
the  company,  (m)  Generally  speaking,  shares  in  a  joint  stock 
company,  not  falling  within  the  Statute  of  Frauds,  are 
transferable  by  parol  (n),  and  an  action  for  not  accepting 
them  may  be  maintained  by  the  vendor  upon  an  agreement 
to  purchase  them,  (o)  If  the  approbation  of  the  directors  be 
required  as  a  preliminary  to  the  transfer,  the  vendor  of  the 
shares  umst  procure  it ;  and  if  they  refuse  it,  although  im- 
properly, the  purchaser  may  rescind  the  contract,  (p) 

The  Act  of  Parliament  [pp)  usually  enables  the  company  to 
sue  and  be  sued  in  the  name  of  its  secretary,  or  some  one 
member  to  be  appointed  for  that  purpose,  thereby  obviating 
the  technical  objections  that  might  arise  in  consequence  of 
the  non-joinder  of  some  among  a  great  number  of  partners, 
providing  at  the  same  time  that  the  suit  shall  not  be  abated 
by  the  death  of  such  nominal  plaintiff  or  defendant,  that  he 
shall  be  indemnified  against  the  consequences  of  the  action  (5'), 


(to)  Sheffield  and  Manchester  Rail- 
way Co.  V.  Woodcock,  7  M.  &  W.  574. 

(n)  See  judgment  of  Parke,  B.,  ibid, 
and  Humble  v.  Mitchell,  11  A,  &  E. 
205.;  see  also  Knight  v.  Barber,  16  M. 
&  W.  66. 

(o)  Tempest  v.  Kilner,  2  C.  B.  300. 

(p)  Wilkinson  v.  Lloyd,  7  Q.  B.  27. 

(pp)  Upon  the  question  what  pro- 
visions in  such  an  act  are  directory,  and 
what  imperative,  see  Thames  Haven 
Dock  Co.  V.  Rose,  4  M.  &  Gr.  552. 

(q)  Difficulties  sometimes  arise  in 
obtaining  execution  against  a  company 
sued  in  this  manner,  the  act  often  pro- 
viding, either  expressly  or  impliedly, 
that  the  nominal  defendant  shall  not  be 
liable  to  execution,  or  to  attachment  in 
case  of  a  reference  to  arbitration.  See 
Harrison  v.  Timmins,  4  M.  &  W.  510. 
Wormwell  v.  Hailstone,  6  Bingh.  668. 
Corpe  V.  Glynn,  3  B.  &  Ad.  801.  In 
such  cases  the  act  sometimes  goes  on 
to  provide,  that  execution  may  be  is- 
sued against  the  members  of  the  com- 
pany, and  then  a  suggestion  of  the 
facts  must  be  previously  entered  on  the 
record,  since  otherwise  the  execution 
would  appear  not  to  be  warranted  by 


the  judgment,  and  the  court  would  set 
it  aside  on  motion.  Bartlett  v.  Pent- 
land,  1  B.  &  Ad.  704.  If  the  act  con- 
tain no  such  provision,  the  plaintiff's 
remedy  is  by  mandamus.  R.  v.  St. 
Katharine's  Dock  Co.,  4  B.  &  Ad.  360. 
Corpe  V.  Glynn,  3  B.  &  Ad.  801. 
However,  when  the  judgment  is  entered 
against  the  company,  it  is  by  execution. 
Wliether  in  case  of  their  having  no 
assets,  the  court  would  issue  a  manda- 
mus to  make  calls  is  uncertain,  R.  v. 
Victoria  Park  Co.,  1  Q.  B.  288.  In  the 
case  of  joint  stock  banks  and  companies 
incorporated  under  the  statute  1  Vic. 
c.  73.,  it  is  by  scire  facias.  Cross  v. 
I^aw,  8  Dowl.  794.  Whittenl)ury  v. 
Law,  6  Bingh.  N.  C.  345.  Bosanquet 
V.  Ransford,  and  Paulett  v.  Nuttall,  1 1 
A.  &  E.  520.  Eardley  v.  Law,  12  A. 
&  E.  802.  Ransford  v.  Bosanquet  in 
error,  12  A.  &  E.  813.  Phillipson 
».  the  Earl  of  Egremont,  6  Q.  B.  587. 
To  this  writ  the  defendant  may  set  up  as 
an  answer,  that  the  original  judgment 
was  obtained  by  fraud  and  collusion,  but 
he  cannot  rely  on  any  defence  which 
would  have  been  a  good  answer  to  the 
original  action.    Phillipson  v,  the  Earl 
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and  not  diisqualified  for  a  witness  by  hi&  appearance  as  a 
party  on  the  record.  It  sometimes  prohibits  the  company 
from  increasing  their  capital  beyond  a  certain  sum,  and 
always  concludes  with  a  cautionary  proviso,  that  nothing 
therein  shall  extend  to  incorporate  the  partnership,  and  a 
direction  that  the  act  shall  be  deemed  public.  Acts  of  this 
sort  sometimes  contain  a  clause,  directing  that  the  books  and 
minutes  of  the  company  shall  be  evidence  for  certain  purposes, 
especially  in  actions  for  calls,  (r) 

In  Railway,  Canal,  and  Market  Companies'  acts,  there  is 
usually  a  proviso  that  the  shares  shall  be  personal  property, 
where  this  is  the  case,  they  may  be  sold  by  parol.  And  it 
has  been  hinted  that  they  might  be  so  even  without  such  a 
proviso,  (s) 

Sometimes  the  act  requires  that  the  proprietors  should  be 
registered,  such  a  clause  does  not,  however,  prevent  a  valid 
transfer  of  shares  from  being  made,  prior  to  the  formation  of 
the  register.  (^)  And  where  the  act  directed  that  the  sub- 
scribers should  constitute  the  company,  and  it  appeared  that 
the  subscription  was  by  signing  the  parliamentary  contract, 
on  which  a  scrip  receipt  was  handed  to  the  person  signing, 
the  transferee  of  such  a  person  having  been  registered,  was 
held  to  have  become  a  proprietor,  the  enactment  being  that 
the  proprietors  of  shares  might  sell  them,  (u) 


of  Egremont.  Bradley  v.  Eyre,  11 
M.  &  W.  432.  Same  v.  Urquhart, 
Ibid.  456,  In  a  late  case  it  was  held, 
that  a  private  act,  which  directed  that 
the  chairman  might  sue  in  behalf  of 
the  company,  "  for  recovering  any 
debts,  or  enforcing  any  claims  or  de- 
mands," entitled  him  to  sue  for  a  libel 
on  the  company.  Williams  v.  Beau- 
mont, 10  Bingh.  260.  See  on  the  other 
hand  Guthrie  v.  Fiske,  3  B.  &  C.  178. 
(r)  See  Southampton  Dock  Co.  v. 
Richards,  1  M.  &  G.  448.  Miles  v. 
Bough,  3  Q.  B.  845.,  and  West  Lon- 
don Railway  Co.  v.  Bernard,  ibid.  873., 
as  to  the  construction  of  such  a  clause; 
and  see  London  Grand  Junction  Rail- 
way Co.  V,  Freeman,  2  M.  &  G.  606. 
Birmingham,  Bristol,  and  Thames 
Railway  Co.  v.  Locke,  1    Q.  B,  256 


Sameu.  Graham,  ibid.  271.  SheflSeld 
and  Manchester  Railway  Co.  v.  Wood- 
cock, 7  M.  &  W.  574.  Also  London 
and  Brighton  Railway  Co.  v.  Fair- 
clough,  3  Scott's  N.  R.  68.,  2  M.  &  G. 
674. 

(s)  Bradley  v.  Holdsworth,  3  M, 
&  W.  422.  Judgment  of  Parke,  B., 
in  Hibblewhite  v.  M'Morine,  6  M. 
&  W.  200.  Humble  v.  Mitchell,  11  A. 
&  E.  205.  Duncroft  v.  Albrecht,  12 
Sim.  189.  ;  see  also  Thompson  v. 
Thompson,  1  Coll.  386. 

(t)  Sheffield  and  Manchester  Rail- 
way Co.  V.  Woodcock,  7  M.  &  W.  574. 

(m)  Birmingham,  Bristol,  and  Thames 
Railway  Co.  v.  Locke,  1  Q.  B.  256. 
Same  v.  Graham,  ib.  271.  As  to  the 
stamp  on  transfers,  see  Wolsey  v.  Cox, 
2  Q.  B.  321. 
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With  regard  to  the  patent — it  has  been  long  since  found  Joi"*  Stock 

*-*  ^  _    ^  Companies — 

by  experience  that  the  number  of  members  of  a  joint-stock  how  formed 

company,  and  the  extent  of  the  transactions  in  which  it  

engages,  render  it  difficult  to  carry  it  on  under  the  general 
rules  provided  by  law  for  the  government  of  partnership. 
Hence,  as  above  stated,  it  became  usual  to  call  the  legislature 
in  to  assist  in  supplying  the  powers,  without  which  it  was 
impossible  to  conduct  the  enterprise  advantageously ;  and  a 
private  act  of  parliament  was  commonly  obtained  for  that 
purpose,  the  ordinary  provisions  of  which  have  been  just 
enumerated.  However,  when  joint  stock  companies  began 
to  multiply,  their  conductors  sometimes  endeavoured  to 
dispense  with  the  private  act,  on  account  of  the  large  sums 
of  money  it  cost,  and  the  trouble  it  occasioned  to  obtain  it ; 
and  the  ingenuity  of  conveyancers  was  taxed  to  supply,  as 
far  as,  by  engrafting  special  terms  upon  the  deed  of  settle- 
ment, they  could  supply  the  want  of  legislative  assistance. 
It  was,  however,  impossible  for  them,  though  they  certainly 
exerted  great  skill,  to  accomplish  this  completely.  With 
respect  to  joint  stock  banks  of  issue  at  a  distance  of  more 
than  sixty-five  miles  from  London,  they  were,  indeed,  in  a 
different  situation  from  other  large  partnerships,  being  go- 
verned by  a  law  of  their  own  (stat.  7  Geo.  4.  c.  46.),  which 
not  only  allowed,  but  compelled  them  to  appoint  public  offi- 
cers, in  whose  names  they  were  to  sue  and  be  sued.  With 
respect  to  other  companies,  however,  the  state  of  the  law  was 
extremely  inconvenient.  The  attention  of  parliament  was  at 
last  directed  towards  the  subject,  and  it  was  thought  expe- 
dient to  empower  the  crown  to  grant  to  joint  stock  companies 
such  powers  as  were  likely  to  be  most  useful  to  them, 
without  either  putting  them  to  the  expense  of  obtaining  a 
private  act  of  parliament  or  conferring  upon  them  all  the 
incidents  of  corporate  existence. 

The  first  attempt  made  by  the  legislature  to  effect  this 
object  was  by  6  Geo.  4.  c.  91,  which  enacted,  "  that  in  any 
charter  of  incorporation  thereafter  to  be  granted,  it  should 
be  lawful  for  his  Majesty  to  declare  and  provide  that  the 
members  of  such  corporation  should  be  individually  liable  in 
their  persons   and  property   for   the  debts,  contracts,  and 
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engagements  of  the  corporation,  to  such  extent  and  subject 
to  such  regulations  and  restrictions  as  his  Majesty,  his  heirs, 
and  successors,  might  deem  fit  and  proper."  This  act, 
however,  proved  insufficient  to  meet  the  exigency  of  the 
case,  on  account  of  the  difficulty  and  expense  of  obtaining 
charters  of  incorporation  for  every  new  joint  stock  company. 
The  next  legislative  experiment  is  contained  in  stat.  4  & 
5  Wm.  4.  c.  94. ;  an  act,  by  which  a  mode  of  remedying  the 
difficulty  was  adopted  precisely  the  converse  of  that  tried  in 
stat.  6  Geo.  4.  c.  91. ;  for  by  6  Geo.  4.  c.  91.  the  crown,  as 
we  have  seen,  was  empowered  to  cut  down  the  immunities  of 
corporations  by  rendering  their  members,  to  some  extent, 
individually  liable,  so  as  to  reduce  them  nearer  to  the  level 
of  ordinary  companies ;  but  by  stat.  4  &  5  Wra.  4.  c.  94.  the 
crown  was  empowered  to  increase  the  privileges  of  companies 
so  as  to  lift  them  up  nearer  to  the  level  of  corporations. 
And  for  this  purpose,  the  crown  was  enabled  to  grant  to 
joint  stock  companies,  by  letters  patent,  the  privilege  of 
bringing  or  defending  actions  in  the  name  of  any  of  their 
officers  upon  certain  conditions.  The  provisions  of  this 
statute,  however,  not  being  found  sufficiently  extensive,  and 
the  subject  having  been  much  investigated  and  discussed,  in 
consequence  of  the  prodigious  growth  of  railroad,  banking, 
gas,  steam,  mining,  and  other  joint  stock  companies,  an 
attempt  was  made  by  stat.  1  Vict.  c.  73.  (y)  entitled,  "  An 
act  to  enable  her  Majesty  to  confer  certain  powers  and 
immunities  on  trading  and  other  companies,"  by  which  the 
powers  of  the  crown  to  confer  peculiar  privileges  upon  joint 
stock  companies  were  regulated. 

This  statute,  after  reciting  (v)),  "that  divers  associations 
may  be  formed  for  trading  and  other  purposes,  some  of  which 
it  would  be  inexpedient  to  incorporate,  though  it  would  be 
expedient  to  confer  upon  them  some  of  the  privileges  of  cor- 
porations, and  also  to  confer  upon  them  other  powers  and 
privileges,"  and  referring  to  the  above  enactments,  6  Geo.  4.  c. 
9.  and  4  &  5  Wm.  4.  c.  94.  empowered  (x)  her  Majesty  to 
grant,  by  letters  patent,  to  any  company  any  privilege  which 

(w)  See  the  statute  at  length  in  the         (iv)  Sect.  1. 
Appendix.  (a:)  Sect.  2. 
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she  could  grant  by  charter  of  incorporation.     It  also  enacted,  joint  stock 

(?/)  that  in  any  such  patent  it  may  be  provided  that  all  suits  ho^^fornied" 

and  proceedings  hy  or  on  behalf  of  the  company,  shall  be  ^nd  dissolved. 

carried  on  in  the  name  of  one  of  two   officers   appointed 

to   sue   and  be   sued   in   the   name   of  the   company,    and 

that   all   suits   and   proceedings   against  the  company  shall 

be    carried   on   against   such   officer,   or   if  there   be  none 

such,  against  any  member  of  the   company,  provided  that 

any  member  may  be  joined  with  such  officer  for  the  purpose 

of  discovery,  or  in  case  of  fraud.     That  (2)  in  such  patents 

the  liability  of  members  for  debts  and  engagements  may  be 

limited  to  such  extent  per  share  as  shall  be  therein  declared. 

That  («)  the  company  shall  be  formed  by  a  deed  or  agreement, 

(b)  and  the  undertaking  divided  into  shares,  each  of  which  is 

to  have  a  distinguishing  number.     This  deed  or  agreement 

must  set  forth  the  name  or  style  of  the  company,  and  the  names 

or  styles  of  its  members,  the  date  of  its  commencement,  the 

business  or  purpose  for  which  it  is  formed,  the  principal  or 

only  place  for  carrying  it  on,  and  must  appoint  two  or  more 

officers  to  sue  and  be  sued  in  its  behalf.  The  company  is  also  {c) 

to  make  a  return  to  one  of  the  officers  for  inrolment  mentioned 

in  the  act,  of  the  date  of  the  grant,  the  name  or  style  of  the 

company,  its  business  or  purpose,  its  principal  or  only  place  of 

business,  the  total  number  of  shares,  the  amount  to  which  each 

share  is  to  render  its  holder  liable,  the  names,  and  (except  as 

to  bodies  politic)  the  places  of  abode  of  its  members,  and  the 

distinctive  numbers  of  their  respective  shares,  and  also  of  the 

names  and  descriptions  of  the  officers  appointed  to  sue  and  be 

sued.     Any  change  in  the  style  of  the  company  is  forbidden, 

and  returns  are  to  be  made  of  any  change  in  its  place  of 

business  (c?),  of  persons  ceasing  to  be  or  becoming  members, 

except  by  transfer,  or  of  any  change  in  the  names  of  members, 

within  three  months,  (e)     In  the  case  of  any  transfer  (y),  the 

transfer,  or  a  memorandum  stating  its  date  and  the  name  and 


(y)  Sect.  S. 

(c)  Sect.  6. 

(«)  Sect.  4. 

id)  Sect.  7. 

(0)  Sect.  5. 

(«)  Sect.  8. 

(6)  See  as  to  this,  Philipson  v.  Earl 

(/)  Sect.  9. 

of  Egremont,  6  Q.  B.  587. 

P 
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Joint  Stock  abode  of  the  transferee,  and  the  numbers  of  the  shares  to  which 
how  formed  it  relates,  signed  by  the  parties,  is  to  be  left  at  the  company's 
and  dissolved,  principal  or  Only  office,  and  (p)  the  company  are,  within  three 
calendar  months,  or  sooner  on  the  request  of  either  of  the 
parties,  to  make  a  return  of  it,  containing  the  last  mentioned 
particulars,  together  with  the  name  and  place  of  abode  of 
the  transferor.  Where  (h)  the  extent  of  the  liability  of 
the  members  is  limited,  any  member  who  has  been  com- 
pelled by  execution  to  pay  money  for  the  company,  is  to 
make  a  return,  accompanied  by  a  voucher,  in  a  given  form, 
and  (^)  if  any  such  sum  ne  repaid,  a  return  of  that  must  also 
be  made.  Upon  (J)  the  death,  resignation,  or  removal  of 
one  of  the  officers  appointed  to  sue  and  be  sued,  the  com- 
pany are,  within  three  calendar  months,  to  appoint  another, 
and  return  the  names  and  descriptions  of  both.  These 
various  (A)  returns  are  to  be  signed  by  one  of  such  officers,  or, 
if  there  be  none  such,  by  a  member,  and  verified  by  a  decla- 
ration, but  no  (J)  return  of  the  name  and  abode  of  a  member 
or  transferee  shall  be  invalid  by  reason  of  any  error  or  omission, 
provided  it  is  rectified  within  one  calendar  month  after  dis- 
covery, and  it  was  not  fraudulent  Where  (m)  the  principal 
or  only  place  of  business  is  in  England,  the  returns  are  to  be 
made  to  the  Enrolment  Office  of  the  Court  of  Chancery ; 
where  in  Scotland,  to  the  General  Registry  Office  ;  where  in 
Ireland,  to  the  Enrolment  Office  of  the  Court  of  Chancery,  and 
they  may  be  inspected  by  any  person  on  payment  of  one  shil- 
ling, and  certified  copies,  (which  are  made  evidence,)  procured 
{n)  on  payment  of  one  shilling  and  sixpence  per  folio.  Until 
registered  (o),  no  new  member  can  sue  for  his  share  of  profits, 
and  the  (p)  liability  of  old  members  continues  until  their 
ceasing  to  be  such  is  registered.  Proceedings  {q)  by  or  againsi 
the  company  are  not  to  be  abated  by  the  death,  resignation, 
or  removal  of  the  officer,  or  any  change  in  the  members,  and 
both  (r)  officers  and  members  are  rendered  competent  wit- 

(g)  Sect.  10.  (k)  Sect.  14.  (o)  Sect.  20. 

(A)  Sect.  11.  (Z)  Sect.  15.  (p)  Sect.  21. 

(0  Sect,  12,  (m)  Sect.  16.         .j  r-,^..—  (?)  Sect.'22.         ' 

U)  Sect.  13.  (n)  Sects.  17.  &  IS."'"^"  (r)  Sect,  23. 


nesses  in  all  cases.     Judgments  (s),  decrees,  interlocutors,  and  Joint  stock  ;. 
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orders  against  the  officer  are  to  nave  the  same  eitect  as  it  ob-  how  formed 
tained  against  all  persons  liable,  and  execution  may  issue  ac-  ^"'^  dissolved, 
cordingly  (t)  to  the  amount  to  which  each  appears  by  the 
register  to  be  still  liable.  The  (u)  bankruptcy,  insolvency, 
or  stoppage,  also,  of  individual  members,  is  not  to  be  construed 
that  of  the  company.  Service  (v)  of  legal  proceedings  on  the 
company  may  be  on  its  clerk  or  at  its  head  office,  or  if  the 
clerk  cannot  be  found,  on  any  officer  or  agent  at  his  place  of 
abode,  and  (w)  summonses,  demands,  and  notices  by  the  com- 
pany may  be  by  its  clerk,  attorney,  or  solicitor.  In  case  {x) 
of  the  determination  of  the  company  it  shall  be  considered  to 
continue  to  subsist  till  its  affairs  are  wound  up,  in  order  to 
such  winding  up,  and  it  may  sue  and  be  sued  till  such  winding 
up  is  completely  effected. 

Thus,  it  will  be  seen,  a  completely  new  system  was 
created,  to  which  bodies  receiving  charters  (i/)  under  this 
act  were  subjected,  such  companies  partaking  in  some  degree 
of  the  nature  of  a  corporation,  though  in  other  respects 
being  governed  by  the  general  law  of  partnership.  Under 
this  statute,  however,  very  few  applications  for  charters  were 
made,  and  the  rapid  increase  in  the  number  of  these  asso- 
ciations rendered  some  general  enactment,  the  operation 
of  which  should  not  be  dependent  upon  their  option, 
necessary.  The  statute  7  &  8  Vict.  c.  110.  was  therefore 
passed,  which  created  a  uniform  system  with  reference 
to  companies   established   after  the  Ist  day  of  Nov.  1844. 

(s)  Sect.  24.  claration  in  scL  fa.,  see  Philipson  v.  the 

(<)  This  is  to  obviate  the  diflSculty  Earl  of  Egremont,  6  Q.  B.  587. 

which  occurred  in  Wormwell  v.  Hail-  («)  Sect.  25. 

stone,  6  Bingh.  668.     Corpe  r.   Glyn,  (w)  Sect.  26. 

3  B.  &  Ad.  801,  and  Bartlett  v.  Pent-  (w)  Sect.  27. 

land,    1   B.  &  Ad.  704.     The  proper  (a;)  Sect.  28. 

course  of  proceeding  against  a  member  (y)  Before    any   charter    could    be 

is   by  scire  facias,  to  which  he   may  granted  notice  of  the  application  for  it 

plead  that  the  judgment  was  obtained  must  have  been  inserted  three  times  in 

by  fraud  or  collusion  between  the  plain-  the  Gazette,  and  in  one  newspaper  at 

tiff  and  the  public  officer,  but  he  cannot  least  in  the  county  where  the  principal 

plead  any  matter  which   would  have  place  of  business  was  intended  to  be,  at 

l>een  an  answer  to  the  original  action,  intervals  of  not  less  than  one  week. 

As  to  this  and  th^  req^uisites  of  a  de-  Sect.  32. 

■■  '  P  2      '    ' 
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Joint  Stock  The  provlsions  of  this  act  are  so  minute  and  numerous, 
ho™fonneci  t^^^t  it  is  impossible  to  furnish  an  abridgment  which 
and  dissolved.  ^^^^  couvcy  accurate  information  as  to  its  provisions,  and 
the  following  epitome  can,  therefore,  only  be  considered  as 
affording  a  general  view  of  them,  and  of  the  system  they  create. 
Where  precise  acquaintance  with  the  details  is  required, 
recourse  must  be  had  to  the  statute  itself,  (z)  This  statute, 
after  reciting  that  it  is  expedient  to  make  provision  for  the 
due  registration  of  joint  stock  companies  during  the  for- 
mation and  subsistence  thereof,  and,  after  such  complete 
registration  as  therein  is  mentioned  to  invest  such  companies 
with  the  qualities  and  incidents  of  corporations  with  some 
modifications,  and  subject  to  certain  conditions  and  regu- 
lations ;  and  also  to  prevent  the  establishment  of  any 
companies  which  shall  not  be  duly  authorised  and  regulated 
according  to  the  provisions  of  that  act,  declares  (a)  that  its 
provisions  shall  apply  to  every  joint  stock  company,  the 
formation  of  which  shall  be  commenced  after  the  first  of  Nov. 
1844,  for  any  commercial  purpose,  or  purpose  of  profit,  or 
insurance,  (except  banking  companies,  schools,  and  scientific 
and  literary  institutions,  friendly,  loan,  and  benefit  building 
societies  duly  certified  and  enrolled,  other  than  friendly 
societies  "^granting  assurances  on  lives  as  afterwards  men- 
tioned, companies  incorporated  by  statute  or  charter,  or  au- 
thorised by  statute  or  letters  patent  to  sue  and  be  sued  in  the 
name  of  some  officer  or  person,  partnerships  (b)  for  making 
mines  and  quarries  on  the  cost  book  principle,  as  (c)  well 
as  Irish  anonymous  partnerships) ;  and  that  the  term,  joint 
stock  company,  shall  comprehend  every  partnership  whereof 
the  capital  is  divided  into  shares,  so  as  to  be  transferable 
without  the  express  consent  of  all  the  co-partners;  every 
life,  fire,  storm,  other  casualty,  or  marine  insurance  and 
annuity  company,  and  every  friendly  society,  insuring  upon 
one  life,  or  for  any  one  person  more  than  £200,  as  well  as 
every  partnership  which,  at  its  formation,  or  by  subsequent 
admission,  (except  any  admission  subsequent  on  devolution 
or  other  act  of  law,)  shall  consist  of  more  than  25  members. 

(z)  See  Appendix,  7  &  8  Vict.  c.  1 10.  (b)  Sect.  73. 

(a)  Sect.  2.  (c)  Sect  74. 
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But  that,  except  where  specially  provided,  it  shall  not  Joint  Stock 
extend  to  companies  for  executing  any  bridge,  road,  cut,  ho^fornTecT' 
canal,  reservoir,  aqueduct,  waterwork,  navigation,  tunnel,  and  dissolved. 
archway,  railway,  pier,  port,  harbour,  ferry,  or  dock,  which 
cannot  be  carried  into  execution  without  obtaining  the  au- 
thority of  Parliament.  Before  (d)  proceeding  to  make  public 
any  proposal  to  form  a  company,  either  for  executing  any 
such  last-mentioned  work  or  for  any  other  purpose,  the 
promoters  or  their  solicitor  must  make  a  return  to  the 
registrar  of  joint  stock  companies,  whom  the  Board  of  Trade 
are  authorised  to  appoint  (e),  of  the  proposed  name,  business, 
or  purpose  of  the  company,  and  the  names,  occupations, 
places  of  business  and  residence  of  its  promoters,  whereupon 
they  are  entitled  to  a  certificate  of  provisional  registration. 
But  they  are  also  bound,  from  time  to  time,  to  make  returns 
of  the  name  of  the  street  and  of  the  number  or  other  desig- 
nation of  the  provisional  place  of  business,  of  the  names,  occu- 
pations, places  of  business,  and  residence  of  the  committee,  or 
body  acting  in  its  formation,  together  with  a  written  consent 
of  every  such  member  or  promoter  to  become  such,  and  an 
agreement,  signed  by  him,  to  take  one  or  more  shares,  and 
of  the  names,  occupations,  places  of  business  and  residence  of 
the  oflScers,  and  of  the  subscribers  to  the  company.  Like- 
wise a  return  must  be  made,  before  it  is  circulated,  of  a  copy  of 
every  prospectus,  circular,  handbill,  advertisement,  or  other 
such  document  addressed  to  the  public,  or  the  subscribers,  or 
others,  and  afterwards,  until  complete  registration,  of  every 
addition  to,  or  change  in,  any  of  those  particulars.  A  failure 
{/)  for  the  period  of  a  calendar  month  after  these  particulars 
have  been  ascertained  or  determined  on,  to  register  them, 
subjects  the  promoters  to  a  penalty,  or  (^)  if  they  have  ap- 
pointed an  attorney  or  solicitor  to  make  the  returns,  then  he 
is  liable  to  a  penalty;  and  if  the  omission  were  fraudulent,  he 
may  be  suspended  from  practice,  or  struck  off  the  rolls.  No 
(A)  company,  whether  for  executing  any  such  work  under  the 

(d)  Sect.  4.  (p)   Sect.  6. 

(e)  Sect.  19.  (A)  Sect.  7. 
(/)  Sect.  5. 
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authority  of  Parliament,  or  any  other  purpose,  cjan  act  othejf- 
wise  than  provisionally  until  it  has  obtained  a  certificate  o£ 
complete  registration,  and  it  cannot  obtain  this,  unless  it  be 
formed  by  a  deed  of  settlement  appointing  not  less  than  three 
directors,  and  one  or  more  auditors,  and  setting  forth  in  a  sche-. 
dule  the  name  and  business,  or  purpose  of  the  company  ;  the 
principal,  or  only  place  for  carrying  it  on,  and  every  branch 
office;  the  amount  of  the  proposed  capital,  and  additional 
capital,  and  the  means  by  which  it  is  to  be  raised,  and  if  it  be 
not  money,  or  entirely  money,  its  nature  and  value ;  the 
amount  of  money  to  be  raised  by  loan ;  and  the  total  amount  of 
the  capital  subscribed,  or  proposed  to  be  subscribed  at  the 
date  of  the  deed.  Also  the  division  of  the  capital  into  equal 
shares,  and  the  number  of  them,  each  being  distinguished  by 
a  separate  number  in  regular  series ;  the  names,  occupations, 
and  places  of  residence  of  the  subscribers ;  the  number  of 
shares  each  subscriber  holds,  and  their  respective  numbers, 
distinguishing  the  number  of  the  shares  on  which  the  deposit 
has  been  paid  from  those  on  which  it  has  not  been  paid ;  the 
names,  occupations,  places  of  business,  and  residence  of  the  then 
directors,  trustees  and  auditors ;  and  the  duration  of  the  com- 
pany, and  the  mode  or  condition  of  its  dissolution.  The 
deed  must  also  contain  a  covenant,  by  every  shareholder 
with  a  trustee  to  pay  the  instalments  on  his  shares,  and  to 
perform  the  several  engagements  contained  in  it  on  the  part 
of  the  shareholders.  Provisions  must  likewise  be  inserted 
for  such  of  the  purposes  set  forth  in  the  schedule  A  to  the 
act  (i),  as  the  nature  and  business  of  the  company  may 
require,  regulating  the  holding  of  meetings,  and  the  pro- 
ceedings thereat ;  the  execution  of  the  affairs  of  the  company 
and  the  registration  of  its  proceedings;  the  distribution  of 
its  capital  into  shares  or  the  apportionment  of  the  interest 
in  its  property ;  and  the  borrowing  of  money  where  that  is 
contemplated.  The  deed,  before  it  can  be  registered,  must 
be  signed  by  one  fourth  in  number  of  the  persons  who  at  its 
date  have  become  subscribers,  and  who  shall  hold  one  fourth 
of  the  maximum  number  of  shares,  and  be  certified  by  two 
directors.    Upon  the  production  of  such  deed,  and  a  complete 

(i)  See  Appendix. 


JOINT  STOCK  COMPANIES.  71' 

abstract  of  it,  and  not  till  then  the  registrar  may  grant  a  Joint'  Stock 
certificate  of  complete  registration,  which  is  made  evidence  how  formed 
of  the  proper  provisions  being  contained  in  the  deed,  and  of  and  dissolved. 
the  performance  of  the  conditions  required.  Any  defect  or 
omission  may  be  supplied  by  a  supplementary  deed,  which,  in 
order  to  be  operative,  must  be  registered.  If  any  original  or 
supplementary  deed  (j)  at  any  time  appear  to  the  registrar 
to  be  defective  or  inconsistent  with  the  act,  he  is  to  notify 
the  particulars  to  the  persons  or  the  company  by  whom  it 
shall  have  been  presented.  This  deed  of  settlement  (A),  however, 
may  be  dispensed  with,  and  a  certificate  of  complete  regis- 
tration shall  be  granted  in  the  case  of  any  of  the  companies 
above  mentioned  for  works  which  cannot  be  carried  into  ex- 
ecution without  the  authority  of  Parliament,  if  they  deposit 
in  the  offices  of  the  two  Houses,  in  compliance  with  the 
standing  orders,  such  deeds  of  partnership  or  subscription 
contracts  as  shall  be  required  to  be  deposited  by  the 
standing  orders,  and  also  return  to  the  Registry  office  a  copy 
of  them,  together  with  a  certificate  of  the  receipt  of  such 
plans,  sections,  and  books  of  reference  as  the  Board  of  Trade 
appoints.  Throughout  the  continuance  of  the  company  a  copy 
of  every  new  or  supplementary  deed  of  settlement  (J),  with 
an  abstract  of  it,  must  be  transmitted  within  one  month  from 
its  date  to  the  registrar;  and  within  six  months  after  any 
change  shall  have  taken  place  in  any  of  the  particulars 
required  to  be  set  forth  in  the  schedule  to  the  deed  of  settle- 
ment, except  so  far  as  respects  the  shareholders  and  their 
shares,  returns  of  the  particulars  so  changed  must  be  made, 
under  a  penalty  upon  each  director  not  exceeding  20/.  In  the 
months  of  January  and  July,  annually,  the  directors  of  every 
completely  registered  company  (?7j)  must  make  returns  to  the 
registrar,  in  a  given  form,  of  every  transfer  of  any  share  made 
since  the  last  return ;  of  the  names  and  abodes  of  all 
persons  who  have  ceased  to  be,  or  have  become  shareholders, 
otherwise  than  by  transfer ;  and  of  all  changes  in  the  names 
of  the  shareholders  by  marriage  or  otherwise  in  that  interval, 

0)  Seqt.  8.  (/)    Sect.  10. 

.         (k)  Sect.  9.  (m)  Sect.  11. 
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Joint  Stock  under  a  similar  penalty.  If  any  (n)  party,  however,  to  a  transfer 
ho  ^fOTTOecT"  of  a  share  shall  at  any  time  in  writing  request  the  directors 
and  dissolved,  ^q  make  a  return  thereof,  they  forthwith  shall  make  the  same ; 
and  on  proof  of  such  transfer  and  request  to  the  satisfaction 
of  the  registrar,  the  party  may  make  a  return  of  the  transfer. 
Until  (o)  the  return  of  the  transfer,  or  other  fact,  or  event, 
whereby  a  person  becomes  the  holder  of  any  share,  is  made, 
it  shall  not  be  lawful  to  pay  to  such  person,  nor  for  him  to 
sue  for  or  recover  any  profits,  or  to  act  as  a  shareholder; 
and  the  person  whose  share  has  been  transferred,  so  far  as 
respects  his  liability  to  the  debts  and  engagements,  and  the 
reimbursement  of  any  loss,  damages,  costs  and  charges  he  may 
incur  thereby,  is  deemed  to  continue  a  member.  In  Janu- 
ary (/?),  or  at  such  other  period  as  the  Board  of  Trade,  on  the 
application  of  any  company,  shall  appoint,  every  completely 
registered  company  shall  annually  return  to  the  registry  the 
name  and  business  of  the  company,  on  the  receipt  of  which  the 
registrar  shall  give  a  certificate  thereof ;  and  if  this  return  be 
not  made  within  one  month,  the  company  becomes  liable  to  a 
penalty.  Upon  {q)  the  return  of  the  required  documents  and 
particulars,  it  is  declared  to  be  the  duty  of  the  registrar  to  cause 
to  be  written  on  every  of  them  the  day  of  the  receipt  thereof, 
and  a  number  denoting  the  order  in  which  they  were  received, 
and  to  give  an  acknowledgment  of  the  receipt ;  and  if  such 
returns  or  documents  be  conformable  to  the  act,  to  register 
the  same,  and  to  grant  to  the  company  a  certificate  of  pro- 
visional or  complete  registration,  as  the  case  may  require, 
signed  by  him,  and  sealed  with  the  seal  of  his  office;  and  in  the 
absence  of  evidence  to  the  contrary,  any  such  certificate  shall 
be  received  in  evidence  without  proof  of  the  signature  or  seal. 
Until  (r)  complete  registration,  the  promoters  or  their  solicitor 
must  make  the  required  returns,  signed  by  one  of  them  at  least, 
or  their  solicitor,  and  after  complete  registration  the  directors 
must  make  these  returns,  signed  by  one  director  at  least,  and 
sealed  with  the  seal  of  the  company.  The  form  of,  (s)  and 
manner  and  time  of  making  these  returns  may  be  varied, 

(n)  Sect  12.  (j>)   Sect.  14.  (r)  Sect.  16. 

(o)  Sect.  13.  (q)   Sect.  15.         (s)  Sect.  17. 


JOINT   STOCK  COMPANIES.  73 

or  any  of  them  may  be  dispensed  with  by  the  Board  of  Trade  Joint  stock 
according  to  regulations   published  in  the   Gazette,  and  (t)  how  forined 
every  person  shall  be  at  liberty  to  inspect  the  returns,  deeds,  and  dissolved. 
registers,  and  indexes  kept  by  the  registrar,  upon  payment  of 
one  shilling,  and  may  require  a  copy  or  extract  certified  by 
the  registrar,  upon  payment  of  such  fee,  not  exceeding  6d. 
per  folio,  as  the  Board  of  Trade  may  appoint ;  which  copy 
or  extract  so  certified  shall  be  evidence  without  proof  of 
the   signature   or   seal.     The   certificate   of(M)    provisional 
registration  continues  in  force  for  twelve   months,  and  no 
longer,   unless   it   be  renewed,  but  no  renewed   certificate 
shall  be  in  force  for  a  longer  period  than  twelve  months. 
During  such  period  the  promoters  may  assume  the  name 
of  the   intended   company;    but,   coupled  with   the  words 
** registered    provisionally,"    open    subscription    lists,    allot 
shares,  and  receive  deposits  at  a  rate  not  exceeding  10^.  for 
every  lOOZ.  on  the  amount  of  every  share  in  the  capital, 
and   in   the   case  of  the   companies   for   the   works   above 
mentioned,  which  cannot  be  carried  into  execution  without 
the  authority  of  Parliament,  such  further  sum  on  each  share 
as  may  be  required  by  the  standing  orders  to  be  deposited ; 
and  also  perform  such  other  acts  as  are  necessary  for  consti- 
tuting the  company,  or  for  obtaining  letters  patent,  or  a 
charter,  or  an  act  of  Parliament.  But  they  may  not  make  calls, 
nor  purchase,  contract  for,  nor  hold  lands,  nor  enter  into 
contracts  for  any  services  or  the  execution  of  any  works,  or 
the  supply  of  any  stores,  except  such  services,  stores,  or  other 
things  as  are  necessarily  required  for  establishing  the  com- 
pany,   and    any   purchase   or   other    contract   to   be    made 
conditional  on  the  completion  of  the  company,  and  to  take 
effect  after  the  certificate  of  complete  registration,  or  act  of 
Parliament,  or   charter,  or   letters  patent  shall  have   been 
obtained ;  and  except,  in  the  case  of  companies  for  executing 
such  works  as  aforesaid,  contracts  for  services  in  making 
surveys  and  performing  all  other  acts  necessary  for  obtaining 
an  act  of  incorporation,  or  other  act  for  enabling  the  company 
to  execute  such  works.     If  (u),  before  obtaining  a  certificate  of 

(<)  Sect.  18.  (u)  Sect.  23.  (v)  Sect.  24. 
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provisional  registration,  any  of  the  promoters  or  any  person  em-' 
ployed  by  or  under  them,  take  any  monies  in  consideration  of 
the  allotment,  either  of  shares,  or  of  any  interest  in  the  concern, 
or  by  way  of  deposit  for  shares  to  be  granted  or  allotted  ;  or 
issue  in  the  name  or  on  behalf  of  the  company,  any  note,  or 
scrip,  or  letter  of  allotment,  or  other  instrument,  or  writing  to 
denote  a  right,  or  claim,  or  preference,  or  promise  absolute  or 
Conditional  to  any  shares;  or  advertise  the  existence  or  proposed 
formation  of  the  company ;  or  make  any  contract  whatsoever 
for,  or  in  the  name,  or  on  behalf  of  the  intended  company, 
such  person  (w)  is  liable  to  forfeit  a  sum  not  exceeding  20Z. 

The  act  then  proceeds  to  make  provisions  respecting 
companies  after  they  have  obtained  a  certificate  of  complete 
registration.  Immediately  upon  the  company  obtaining  this 
certificate  the  then  shareholders  and  all  succeeding  share- 
holders, whilst  shareholders,  are  incorporated  as  from  the  date 
of  the  certificate,  by  its  name,  and  for  the  purpose  of  carrying  on 
the  business  for  which  it  was  formed,  but  only  according  to  the 
provisions  of  the  act  and  the  deed  of  settlement,  and  for  the 
purpose  of  suing  and  being  sued,  and  of  taking  and  enjoying 
the  property  and  eiFects  of  the  company ;  and  any  covenants 
or  engagements  entered  into  with  any  trustee  on  behalf  of 
the  company  before  complete  registration,  may  then  be  pro- 
ceeded on  and  enforced  by  the  company,  as  if  made  or  entered 
into  with  the  company  after  incorporation.  The  company  is 
to  continue  so  incorporated,  until  it  shall  be  dissolved  and  all 
its  affairs  wound  up,  yet  so  as  not  in  any  wise  to  restrict  the 
liability  of  any  of  the  shareholders  under  any  judgment, 
decree,  or  order  for  the  payment  of  money,  which  shall  be 
obtained  against  the  company  or  any  of  its  members  in  any 
action  or  suit  prosecuted  by  or  against  the  company,  but 
every  shareholder  shall  in  respect  of  such  monies,  subject  as 
afterwards  is  provided  (x),  be,  and  continue  liable  as  he  would 
have  been,  if  the  company  had  not  been  incorporated.  The 
company  is  then  empowered  to  use  the  registered  name,  addinof 
thereto  "  registered ; "  to  have  a  common  seal,  with  power  to 


(m))  Sect.  25. 


(x)  Sect.  56. 
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change  iti  Mt  on  which  must  be  inscribed  the  name  of  the-  Joint  Stock 
company ;  to  sue  and  be  sued  by  their  registered  name  in  respect  ho  ^forraecr" 
of  any  claim  by,  or  upon  the  company  upon,  or  by  any  person,  ^""^  dissolved. 
whether  a  member  of  the  company  or  not ;  to  enter  into  con- 
tracts for  the  execution  of  the  works  and  for  the  supply  of  the 
stores,  or  for  any  other  necessary  purpose  of  the  company ;  to  pur- 
chase as  places  of  business,  and  also  (but  with  the  licence  first 
obtained  of  the  Board  of  Trade)  such  other  real  property  as 
the  nature  of  the  business  of  the  company  may  require  ;  to 
issue  certificates  of  shares  and  receive  instalments  from  sub- 
scribers ;  to  borrow  money  within  the  limits  prescribed  by  the 
deed ;  to  declare  dividends  out  of  the  profits ;  to  hold  general 
meetings ;  to  make,  at  general  meetings  especially  summoned 
for  the  purpose,  bye-laws  not  inconsistent  with  the  act  or 
deed  of  settlement,  for  the  regulation  of  the  shareholders,  mem- 
bers, directors,  and  officers ;  and  to  perform  all  other  acts  for 
carrying  into  effect  the  purposes  of  the  company,  in  all 
respects  as  other  partnerships  are  entitled  to  do.  .  The 
company  is  also  required  from  time  to  time  to  appoint  for  a 
period  not  longer  than  five  years,  not  less  than  three  directors, 
who  may  be  re-eligible,  as  provided  by  any  deed  of  settlement 
or  bye-law ;  and  to  appoint  and  remove  one  or  more  auditors, 
and  such  other  officers  as  the  deed  of  settlement  may  authorise. 
There  is,  however,  a  provision,  with  regard  to  any  company 
for  carrying  on  the  works  above  mentioned  which  cannot  be 
carried  into  execution  without  obtaining  the  authority  of  Par- 
liament, that  before  the  granting  of  the  act  it  shall  not  be 
for  lawful  for  its  officers  to  exercise  this  power  to  enter 
into  contracts,  otherwise  than  conditionally  upon  obtaining  the 
act;  or  to  receive  instalments  beyond  the  deposits  required 
by  the  standing  orders,  or  such  other  sum  as  may  be 
requisite  for  obtaining  the  act ;  or  to  exercise  the  power  to 
borrow  money ;  or  to  declare  dividends.  Subject,  however, 
to  these  last  mentioned  exceptions,  all  the  powers  given  to 
any  company  completely  registered,  except  the  general  power 
to  perform  all  acts  necessary  for  carrying  on  the  business  of 
the  company,  may  be  exercised  as  fully  by  any  such  company 
so  completely  registered,  as  by  any  other  company  completely 


m 


MERCANTILE  PERSONS. 


Joint  Stock 
Companies  — 
how  formed 
and  dissolved. 


registered,  but  it  may  perform  all  acts  necessary  for  obtaining 
an  act,  and  when  that  comes  into  operation  the  powers 
conferred  by  this  act  and  its  regulations  cease.  No(y)  share- 
holder is  entitled  to  receive  any  dividends  or  profits,  or  to  the 
remedies  or  powers  given  to  shareholders,  until  he  has  exe- 
cuted the  deed  of  settlement  or  some  deed  referring  to  it,  and 
paid  up  all  instalments  due  from  him,  and  been  registered  in 
the  Registry  Office ;  but  after  these  preliminaries  he  is  entitled 
to  be  present  at  all  general  meetings ;  to  take  part  in  dis- 
cussions ;  to  vote  in  the  determination  of  any  question  thereat, 
and  that  either  in  person  or  by  proxy,  unless  the  deed  of 
settlement  preclude  voting  by  proxy;  and  to  vote  in  the 
choice  of  directors  and  auditors ;  subject  nevertheless  to  the 
provisions  of  that  act  and  of  the  deed  of  settlement,  or  other 
special  authority,  so  far  as  they  shall  either  regulate  or 
restrict  the  exercise  of  such  powers,  but  not  so  as  to  deprive 
such  shareholders  thereof.  Also  with  regard  to  subscribers 
and  every  person  entitled,  or  claiming  to  be  entitled  to 
any  share  in  any  company  (2:)  until  it  "  shall  have  obtained  a 
certificate  of  complete  registration,  and  until  any  such  sub- 
scriber or  person  shall  have  been  duly  registered  as  a  share- 
holder in  the  Registry  Office,  it  shall  not  be  lawful  for  such 
person  to  dispose  by  sale  or  mortgage  of  such  share  or  of  any 
interest  therein,  and  every  contract  for,  or  sale,  or  disposal  of 
such  share  or  interest  shall  be  void,  and  every  person  entering 
into  such  contract  shall  forfeit  a  sum  not  exceeding  10/." 
For  the  protection  of  purchasers  it  is  declared  to  be  the  duty 
of  the  directors  to  state  on  every  certificate  of  shares  the 
date  of  the  first  complete  registration,  and  a  false  statement 
subjects  the  director  or  officer  to  the  penalty  of  a  misde- 
meanor. The  powers  and  duties  (a)  of  the  directors  are  declared 


(y)  Sect.  26. 

(2)  As  this  portion  of  the  clause 
only  mentions  the  word  companies,  it 
has  been  held,  pursuant  to  the  restric- 
tion of  that  word  imposed  by  sect.  2., 
that  the  sale  of  scrip  in  companies  pro- 
visionally registered,  projected  for  the 
execution  of  the  public  works  alluded 


to  in  that  clause  which  cannot  be  car- 
ried into  execution  without  the  autho- 
rity of  Parliament,  is  legal.  Young  v. 
Smith,  15  M.  &  W.  121.  And  this 
decision  has  been  confirmed  by  the 
Court  of  Queen's  Bench  in  Lawton  v. 
Hickman.  16  L.  J.  Q,  B.  20. 
(a)  Sect.  27. 
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to  be  to  conduct  and  manage  the  affairs  of  the  company  ac-   Joint  Stock 

Companies  — 

cording  to  the  act  and  the  deed  or  settlement,  or  any  bye-law,   how  formed 
and  for  that  purpose  to  enter  into  all  such  contracts  and  to  isso  ve  . 

execute  all  such  acts  and  deeds  as  the  circumstances  may 
require ;  to  appoint  the  secretary,  if  any,  and  the  clerks,  and 
servants,  and  to  remove  them  and  appoint  others ;  to  appoint 
other  persons  for  special  services  as  the  concerns  of  the  company 
may  require :  to  hold  meetings  periodically,  and  from  time  to 
time,  as  requisite ;  and  to  appoint  a  chairman  of  such  meetings, 
and  in  his  absence  a  chairman  at  each  such  meeting,  but 
subject  to  the  act  and  the  deed  of  settlement  or  other  special 
authority ;  but  not  so  as  to  enable  the  shareholders  to  act  on 
their  own  behalf  in  the  ordinary  management  of  the  concerns, 
otherwise  than  by  means  of  the  directors.  It  is,  however, 
provided  that  the  directors  may  not  purchase  or  sell  any 
shares,  except  shares  forfeited  for  non-payment  of  instalments, 
or  lend  any  one  of  their  number,  or  any  officer  of  the  company 
any  money  belonging  to  the  company  without  the  sanction 
of  a  general  meeting.  The  {b)  appointment  of  any  person  to  be 
or  act  as  a  director,  whether  honorary  or  otherwise,  or  to 
hold  the  office  of  patron  or  president,  or  any  other  office  of 
the  like  description  is  forbidden,  and  he  is  prohibited  from 
acting  in  any  such  capacity,  unless  at  the  time  of  his  ap- 
pointment, or  his  acting  he  hold  in  his  own  right  at  least 
one  share.  The  person  thus  filling,  or  acting  in,  any  of 
these  capacities  forfeits  a  sum  not  exceeding  20/.  for  every 
offence ;  and  if  any  person  be  announced  or  held  out  by  or 
on  behalf  of  the  company  in  any  of  them  without  having 
consented  in  writing,  or  acted,  each  director  knowingly  con- 
curring in  the  representation  shall  forfeit  a  like  sum.  If (c) 
any  director  be  directly  or  indirectly  concerned,  or  interested 
in  any  contract  proposed  to  be  made  by  or  on  behalf  of  the 
company  he  shall,  on  the  subject  of  such  contract,  be  precluded 
from  voting  or  acting  as  a  director,  and  if  any  contract  or 
dealing  (except  a  policy  of  assurance,  grant  of  annuity,  or  con- 
tract for  the  purchase  of  an  article,  or  of  service,  which  is  the 

(6)  Sect.  28.  (c)  Sect., 29.  , 
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subject  of  the  proper  business  of  the  company,  such  contract 
being  made  upon  the  same  or  the  like  terins  as  any  like  contract 
with  other  customers  or  purchasers)  be  entered  into,  in  which 
any  director  shall  be  interested,  the  terms  of  such  contract 
or  dealing  shall  be  submitted  to  the  next  general  or  special 
meeting  of  the  shareholders,  and  shall  have  no  force  until 
approved  and  confirmed  by  them.  If,  too,  a  director  cease 
to  be  a  holder  of  the  prescribed  number  of  shares,  or  become 
a  bankrupt  or  insolvent,  or  shall  have  suspended  payment,  or 
compromised  with  his  creditors,  or  be  declared  a  lunatic,  it 
shall  be  unlawful  for  him  to  continue  as  a  director  or  act  as 
such,  and  his  office  is  declared  by  the  act  to  be  vacant.  Not- 
withstanding  (c?)  any  defect  or  error  in  the  appointment  of  a 
director,  or  his  disqualification,  all  acts  done  by  him,  before  its 
discovery,  shall  be  as  binding  on  him  and  the  company  and  its 
directors  and  officers,  and,  if  done  bond  fide,  shall  be  as  binding 
on  all  persons  whomsoever,  as  if  he  were  duly  appointed  or 
qualified.  Acts  (e)  of  fraudulent  commission  or  omission,  or 
falsification,  mutilation,  or  erasing  of  books  or  documents  by 
any  director  or  officer  are  declared  to  be  a  misdemeanor.  If 
the  entry  (/)  of  the  proceedings  of  any  meeting  of  the  sharer 
holders  or  directors  purport  to  be  signed  by  the  chairman 
duly  presiding  at  such  meeting,  and  sealed  with  the  company's 
seal,  all  courts  justices  and  others  shall  receive  the  book  in 
wMch  such  entry  shall  be  made  as  prima  facie  evidence,  not 
only  of  the  proceedings  of  the  meeting,  but  of  its  having  been 
duly  convened,  and  of  the  persons  making  or  entering  such 
orders  or  proceedings,  being  shareholders,  or  directors,  and  of 
the  signature  of  the  chairman.  The  books (^)  recording  the 
proceedings  are  to  be  kept  at  the  principal  place  of  business, 
and  to  be  open  to  the  inspection  of  any  shareholder ;  subject 
to  the  provisions  of  the  deed  of  settlement  or  any  bye-law;. 
The  account&(A)  are  to  be  kept  in  books  by  the  directors, 
who(z)  at  least  fourteen  days  before  the  period  at  which  the 
accounts  are  afterwards  required   to  be   delivered  to  the 
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(d)  Sect.  30. 

(e)  Sect.- 31.- 


(/)  Sect.  32. 
(s)  Sect.  33. 


(Ji)  Sect.  34. 
(t)  Se^.  35. 
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auditors,  shall  cause  them  to  be  balanced,  and  a  balance-sheet  Joint  Stock 
to  be  made  out,  examined  by  three  of  them,  signed  by  the  how  formed 
chairman,  recorded  in  the  books,  and  produced (jf)  to  the  and  dissolved.-^ 
shareholders  at  each  ordinary  meeting.  During  fourteen 
days  (A)  before  each  ordinary  meeting,  and  one  month  after- 
wards, each  shareholder  may  inspect  these  books  and  the 
balance-sheet,  and  take  copies  and  extracts,  and  three 
directors  may  authorise  such  an  inspection  at  any  other  time. 
Every  company  (Z)  must  annually  appoint  at  a  general  meeting 
one  or  more  auditors  (one  of  whom  shall  be  appointed  by  the 
shareholders),  and  retiu*n  their  names  to  the  registrar;  and 
if  an  auditor  be  not  appointed  on  behalf  of  the  shareholders, 
or  if  he  die,  or  become  incapable,  or  decline  to  act,  or  if  suoh 
return  be  not  made,  the  Board  of  Trade,  on  the  application  of 
a  shareholder,  may  appoint  such  an  auditor  and  direct  his 
salary  to  be  paid  by  the  company.  Twenty-eight  days  (m) 
before  the  ordinary  meetings  the  directors  are  to  deliver  the 
accounts  and  balance-sheet  to  the  auditors,  who  shall  examine 
them ;  but  throughout  the  year  {n)  the  auditors  may  inspect 
the  books  of  account  and  registry  and  documents  relating  to  the 
accounts.  Within  (o)  fourteen  days  after  their  receipt,  the 
auditors  shall  confirm  the  accounts  and  report  generally,  or,  if 
they  do  not  confirm  them,  report  specially,  and  deliver  the 
accounts  and  balance-sheet  to  the  directors,  who  (p)  ten  days 
before  the  ordinary  meeting,  subject  to  the  deed  or  any  bye- 
law,  are  to  send  a  printed  copy  of  the  balance-sheet  and 
auditors'  report  to  every  shareholder,  and  to  cause  such 
report  and  the  directors'  report  to  be  read  at  each  meeting. 
Within  fourteen  days  (g)  after  the  meeting,  the  directors  must 
return  to  the  Registry  Office  a  copy  of  the  balance-sheet  and 
the  auditor's  report. 

For  the  purpose  of  regulating  (r)  contracts  entered  into  on 
behalf  of  the  company  "except  contracts  for  the  purchase 
of  any  article,  the  payment  or  consideration  for  which  doth 
not  exceed  the  sum  of  50/.,  or  for  any  service,  the  period 

(j)  Sect.  36.  (m)  Sect.  39.  (p)  Sect  42, 

-     (*)  Sect.  87.  *i'     ''"-    (n)  Sect  40.      '   "■  '  ^   (9)- Sect.  43.        "^ 
(Z)   Sect.  38.  (0)  Sect  4Z.  (r)  Sect.  44. 
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how  formed  for  which  doth  not  exceed  50/.,  and,  except  bills  of  exchange 
issQ  ve  .  ^^^  promissory  notes,"  it  is  enacted  "  that  every  such  contract 
shall  be  in  writing,  and  signed  by  two  at  least  of  the  directors 
of  the  company  on  w^hose  behalf  the  same  shall  be  entered 
into,  and  shall  be  sealed  with  the  common  seal  thereof,  or 
signed  by  some  officer  of  the  company  on  its  behalf,  to  be 
thereunto  expressly  authorised  by  some  minute  or  resolution 
of  the  Board  of  Directors  applying  to  the  particular  case ;  and 
that  in  the  absence  of  such  requisites,  or  of  any  of  them,  any 
such  contract  shall  be  void  and  ineffectual  (except  as  against 
the  company  on  whose  behalf  the  same  shall  have  been  made)." 
"  That  every  such  contract  for  the  purchase  of  any  article, 
the  consideration  for  which  doth  not  exceed  the  sum  of  50/., 
or  for  any  services,  the  period  of  which  doth  not  exceed  six 
months,  and  the  consideration  for  which  doth  not  exceed  50/., 
may  be  entered  into  by  any  officer  authorised  by  a  general 
bye-law  in  that  behalf,"  and  that  every  such  contract,  whether 
under  seal  or  not,  shall  be  immediately  reported  to  the 
secretary  or  other  appointed  officer,  who  shall  enter  the  same  in 
the  books ;  and  if  it  be  not  so  reported  and  entered,  the  officer 
omitting  to  enter  or  report  it  shall  be  liable  to  repay  the 
amount  of  the  consideration  agreed  to  be  paid  by  the  company. 
With  regard (5)  to  bills  and  notes  "made,  accepted,  or  endorsed 
on  the  behalf  or  account  of  the  company,  so  far  as  relates  to 
the  mode  of  making,  accepting,  or  endorsing  the  same,  and  to 
the  liability  of  the  company  thereon,"  if  the  directors  "  be 
authorised  by  deed  of  settlement  or  bye-law  to  issue  or 
accept  bills  of  exchange  or  promissory  notes,  then  every  such 
bill  of  exchange  or  promissory  note  shall  be  made  or  accepted 
(as  the  case  may  be)  by  and  in  the  names  of  two  of  the 
,  directors  of  the  company,  on  whose  behalf  or  account  the 
same  may  be  so  made  or  accepted,  and  shall  be  by  such 
directors  expressed  to  be  made  or  accepted  by  them  on  behalf 
of  such  company ;  and  that  every  such  bill  of  exchange  and 
promissory  note  so  made  or  accepted  as  aforesaid  shall  be 
countersigned  by  the  secretary  or  other  appointed  officer  of 

(«)  Sect.  45. 


JOINT   STOCK  COMPANIES.  81 

the  company  in  whose  behalf  the  same  is  expressed  to  be  Joint  Stock 
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made  or  accepted,  and  that  every  bill  of  exchange  so  made  as  how  formed 
aforesaid,  or  received  by  or  on  behalf  of  the  company,  may  ""  'ssove  . 
be  endorsed  in  the  name  of  the  company  by  any  officer 
authorised  by  deed  of  settlement  or  bye-law  in  that  behalf." 
Every  such  bill  or  note  is  then  to  be  reported  to  the  proper 
officer,  who  shall  enter  it  in  the  proper  books ;  and  if  it  be  not 
so  reported  and  entered,  the  officer  omitting  to  report  or  enter 
it,  shall  be  liable  to  repay  the  amount  the  company  may  pay 
or  be  liable  to  pay  on  it.  Neither  the  secretary  nor  the  officer 
thus  becomes  liable  on  the  bill,  nor  do  the  directors,  except 
as  shareholders;  and  the  company  shall  and  may  sue  and 
be  sued  on  any  such  bill  or  note  "  as  fully  and  effectually, 
and  in  the  same  manner,  as  in  the  case  of  any  contract  made 
and  entered  into  under  their  common  seal."  A11(m)  deeds 
and  instruments  bearing  the  seal  of  the  company  shall  be 
signed,  by  two  at  least,  of  the  directors.  All(u)  bye-laws 
must  be  in  writing  and  under  the  common  seal ;  and  until 
registered  in  the  registry,  are  of  no  force.  They  must  be 
printed,  and  a  copy  given  to  every  officer  or  shareholder 
requiring  it,  and(zu)  in  all  legal  proceedings  for  the  en- 
forcement of  such  bye-laws,  or  penalties  for  the  breach 
thereof,  a  written  or  printed  copy  with  the  seal  of  the 
registrar  affixed  thereto  shall  be  sufficient  evidence.  The 
directors  (.r)  must  also  keep  a  book  called  the  "  Register  of 
Shareholders,"  in  which  they  must  enter  from  time  to  time 
the  names  and  addresses  of  all  persons  or  corporations  being 
shareholders ;  the  number  of  shares  to  which  such  shareholders 
shall  respectively  be  entitled,  distinguishing  each  share  by 
its  number ;  and  the  amount  of  the  instalments  paid  on  such 
shares;  which  register (3/)  is  to  be  open  to  the  inspection  of 
every  shareholder  gratis,  and  of  which  he  may  require  a 
copy,  on  payment  of  6c?.  for  every  100  words  required  to 
be  copied.  On  the  demand  of  the  (2')  holder  of  any  share,  the 
company  shall  cause  a  certificate  of  the  proprietorship,  spe- 

(u)  Sect.  46.  (:r)  Sect.  49. 

(t) )  Sect  47.  (y)  Sect.  50. 

(w)  Sect.  48.  (z)  Sect.  51. 
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Joint  Stock  clfying  the  share  and  the  amount  paid  up  in  respect  of  it  in  a 
how  fonned"  prescribed  form,  under  the  common  seal,  to  be  delivered  to 
and  dissolved,  jjjjjj^  f^j,  ^Jjjch  the  company  may  demand  a  sum  not  exceeding 
1*.  This  certificate  (a)  is  made  prima  facie  evidence  of  the 
title  of  the  shareholder  to  the  share  specified  in  it ;  but  the 
want  of  such  certificate  will  not  prevent  the  holder  of  any 
share  from  disposing  of  it,  and  a  fresh  certificate  (6),  in  case 
of  injury  or  loss,  may  upon  certain  conditions  be  procured. 
Subject  (c)  to  the  regulations  contained  in  the  act,  and 
any  deed  of  settlement,  every  shareholder  is  entitled  "  to  sell 
and  transfer  his  shares  therein  by  deed  duly  stamped,  in 
which  the  full  amount  of  the  pecuniary  consideration  for 
such  sale  shall  be  truly  expressed,  and  which  instrument 
shall  be  according  to  the  form  in  the  schedule  to  the  act 
annexed,  or  to  the  like  effect."  Upon  its  production  the 
directors  must  cause  a  memorial  of  it  to  be  entered  in  the 
registry  of  transfers,  and  the  entry  to  be  endorsed  on  the 
transfer,  upon  payment  of  \s.  Until  the  production  of  it  for 
such  registration  the  purchaser  is  not  entitled  to  receive  any 
profits,  or  to  vote;  and  unless  there  is  a  provision  to  the 
contrary  in  the  deed  of  settlement,  if  the  shareholder  shall 
not  have  paid  the  full  amount  due  on  every  share  held  by 
him,  he  shall  not  be  entitled  to  transfer  any  share.  The 
company  {d)  may  sue  a  shareholder  failing  to  pay  any 
instalments  in  an  action  of  debt,  and  declare  therein  in  a 
compendious  form,  and  upon  proof  that  the  defendant  was 
the  holder  of  any  share  when  the  instalments  for  which  the 
action  is  brought  becamedue,  the  company  may  recover  them 
and  five  per  cent  interest.  In  the  (e)  case  of  shares  held  jointly, 
notice  to  the  person  whose  name  stands  first  on  the  register 
of  shareholders  suffices,  and  he  is  entitled  to  vote  and  have 
all  the  privileges  conferred  on  shareholders.  At  every  (jf) 
principal  place  of  business  copies  of  an  abstract  of  the  deed 
of  settlement,  approved  by  the  registrar ;  a  list  of  the  share- 
holders and  of  the  shares  held  by  them ;  a  list  of  the  directors 

(a)  Sect.  52.  (d)  Sect.  55. 

(6)  Sect.  53,  (e)  Sect,  56. 

(c)  Sect.  54.  If)  Sect.  57. 
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and  officers ;  and  a  copy  of  the  bye-laws,  sealed  with  the  Joint  stock 
company's  seal,  must  be  kept,  which  any  shareholder  or  how  formed 
person  authorised  in  writing  by  him  has  a  right  to  inspect,  and  dissolved. 
under  a  penalty  on  the  directors  or  officers  refusing  it.  Com- 
panies existing  (^)  on  the  1st  Nov.  1844  were  required  to  make 
a  return  to  the  registrar ;  but  their  condition  is  not  affected  by 
the  act.  It  is(h),  however,  provided  that  any  such  company 
may  obtain  a  certificate  of  complete  registration,  and  be  entitled 
to  the  benefit  of  the  act,  if  its  deed  of  settlement  accord  with 
the  deeds  prescribed  for  future  companies,  or  is  made  to  accord 
with  them,  but  its  incorporation  shall  not  affect  previous 
obligations.(z)  The  Board  of  Trade  (7"),  upon  a  memorial  pre- 
sented within  five  years  by  any  company,  except  assurance 
companies,  may,  after  giving  certain  notices,  dispense  with  or 
modify  the  provisions  of  the  act.  And  (A)  "  forasmuch  as  great 
injury  has  been  inflicted  on  the  public  by  companies  falsely 
pretending  to  be  patronised,  or  directed,  or  managed  byeminent 
or  opulent  persons ;  for  the  purpose  of  preventing  such  false 
pretences,  be  it  enacted,  with  regard  to  every  company  or 
pretended  company  whatsoever,  whether  registered  or  not, 
and  whether  then  existing  or  not,  that  if  any  person  shall  make 
any  such  false  pretences,  knowing  the  same  to  be  false,  in  any 
advertisement  or  other  paper,  whether  printed  or  written,  and 
whether  published  in  any  newspaper,  or  hand-bill,  or  placard, 
or  circular,  then  every  such  person  shall  forfeit  for  every  such 
offence  a  sum  not  exceeding  lOZ."  Judgments  (Z),  decrees,  or 
orders  obtained  against  any  company  completely  registered,  in 
any  legal  proceeding  by  or  against  it,  may  be  enforced,  and 
execution  issued  thereon,  not  only  against  the  property  and 
effects  of  the  company,  but  also,  if  due  diligence  shall  have  been 
used  to  obtain  satisfaction  of  it  by  execution  against  the  pro- 
perty and  effects  of  such  company,  "  then  against  the  person, 
property  and  effects  of  any  shareholder  for  the  time  being,  or 
any  former  shareholder  in  his  natural  or  individual  capacity ; 
provided,  in  the  case  of  execution  against  any  former  share- 

(^)  Sect.  58.  0")  Sect.  62. 

(A)  Sect.  59.  (k)   Sect.  65. 

(»)  Sect.  61.  (Z)  Sect.  66. 
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holder,  that  he  was  a  shareholder  at  the  time  when  the 
contract  or  agreement,  for  which  such  judgment,  decree,  or 
order  may  have  been  obtained,  was  entered  into,  or  became 
a  shareholder  during  the  time  it  was  unexecuted  or  un- 
satisjBed,  or  was  a  shareholder  at  the  time  of  the  judgment, 
decree,  or  order,  being  obtained ; "  provided  that  in  no  case 
shall  such  execution  be  Issued  against  a  former  shareholder 
after  three  years  from  his  ceasing  to  be  a  shareholder. 
Every  (wi)  person,  against  whom  such  execution  has  issued, 
may  recover  against  the  company  all  loss,  costs,  damages, 
and  charges  he  may  have  incurred  by  reason  of  such  execution, 
and  after  due  diligence  used  to  obtain  satisfaction  thereof 
against  the  property  and  effects  of  the  company,  he  may 
recover  contribution  from  the  several  other  persons  "  against 
whom  execution  upon  such  judgment,  decree,  or  order  might 
have  been  issued  under  the  act,  and  he  shall  recover  it  in 
like  manner  as  contribution  in  ordinary  cases  of  copartnership. 
In  the(«)  case  of  execution  to  be  issued  under  the  act  "  against 
the  person,  or  against  the  property  and  effects  of  any  share- 
holder or  former  shareholder,  or  against  the  property  or 
effects  of  the  company,  at  the  suit  of  any  shareholder  or 
former  shareholder,  in  satisfaction  of  any  monies,  damages, 
costs,  and  expenses  paid  or  Incurred  by  him  as  aforesaid  in 
any  action  or  suit  against  the  company,  such  execution  may 
be  issued  by  leave  of  the  court,  or  of  a  judge  of  the  court,  ii^ 
which  such  judgment,  decree,  or  order,  shall  have  been  ob- 
tained, upon  motion  or  summons  for  a  rule  to  show  cause,  or 
other  motion  or  summons  consistent  with  the  practice  of  the 
court,  without  any  suggestion  or  scire  facias  in  that  behalf." 
The  court  or  judge  may  grant  or  dismiss  the  application,  and 
give  directions  as  to  the  costs,  or  make  any  other  order  therein ; 
and  the  form  of  writs  of  execution  shall  be  such  as  the  judges 
shall  think  fit  to  direct.  In  the  case  of  an  order  of  a  judge  an 
appeal  is  granted  to  the  court,  and  no  motion  shall  be  made, 
x)r  summons  granted  to  charge  a  shareholder,  until  ten  days 
notice  thereof  shall  have  been  given  to  the  person  sought  to 
be  charged.     Provisions  (o)  are  also  contained  for  the  recovery 


(m)  Sect.  67. 
(n)  Sect.  68. 


(o)  Sect.  69,  70,  71,  72,  7^,  74,  75, 


76. 
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of  the  penalties,  which  in  some  cases  are  enforced  before  two  Joinf  stock 
justices;  in  other  cases  by  action  ;  but(p)  the  consent  of  the  how  formed" 
attorney-general  is  in  all  cases  necessary.  and  dissolved. 

As  to  joint  stock  banking  companies,  they  were,  since 
May  6,  1844,  governed  by  a  law  of  their  own,  stat.  7  &  8 
Vict.  c.  113. 

By  sect.  1.  of  that  act,  all  banks,  of  more  than  six  partners, 
formed  since  May  6,  1844,  are  to  obtain  letters  patent,  the 
mode  of  procuring  which  is  pointed  out  by  sects.  2  &  3. 
The  patent  is  to  contain,  among  other  things,  the  provisions 
of  their  deed  of  partnership,  which  is  to  be  in  a  form  pro- 
vided by  sect.  4. 

By  sect.  5.  no  company  is  to  commence  business  till  the 
deed  has  been  executed,  all  the  shares  subscribed  for,  and 
half  the  amount  paid  up.  The  charter  may,  by  sect.  6.,  in- 
corporate the  company ;  but  by  sect.  7.  is  not  to  take  away 
the  liability  of  shareholders.  By  sect.  9.  shareholders  may 
sue  and  be  sued  by  the  company.  In  case  of  a  judgment 
against  the  company,  judgment  is  to  go  first  against  it,  and 
then,  in  default  of  satisfaction,  against  the  individual  members 
who  were  such  when  the  cause  of  action  arose,  provided  they 
would  have  been  liable  thereto  as  partners,  and  provided 
judgment  has  been  obtained  within  three  years  after  their  * 

ceasing  to  be  members.  The  act  contains  provisions  for  the 
re-imbursement  of  individual  shareholders ;  as  to  the  mode  in 
which  execution  is  to  be  obtained ;  for  the  registration  of  a 
memorial  containing  the  title  of  the  company,  the  names  of 
its  members  and  officers,  and  its  place  of  business ;  for  the 
signature  of  bills  and  notes ;  the  transfer  of  shares ;  the  mode 
of  making  and  enforcing  calls,  and  service  of  notice  upon  the 
company.  A  mode  is  also  pointed  out  of  bringing  existing 
companies  within  the  act. 

As  to  the  dissolution  of  a  joint-stock  company  (5-),  that 
can  be  hardly  said,  as  in  the  case  of  an  ordinary  firm,  to 
take   place   upon   the  change  of  each   individual  member, 

(p)  Sect.  77.  tillery    Company,     on   its    dissolution. 

(5)  See  the  mode  adopted  for  wind-     Wilson  r.  Butler,  4  Bingli.  N.  C*  756. 
ing  up  the  affairs  of  the  Imperial  Dis- 
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though  certainly,  as  far  as  the  individual  is  personally  con- 
cerned, his  retirement,  by  selling  out  his  share,  has  the 
same  cfFect  upon  his  rights  and  liabilities  as  the  retirement 
of  the  member  of  a  firm  has  upon  his,  and  the  company 
must  therefore,  perhaps,  strictly  speaking,  be  considered 
a  new  one  upon  each  change  of  shareholders.  Where 
there  is  a  private  act,  indeed,  the  legislature  either  im- 
pliedly or  expressly  recognizes  the  continuance  of  its 
identity  under  such  circumstances.  The  same  observation 
applies  to  every  company  formed  by  charter  under  stat. 
1  Vict.  cap.  73,  (r),  and  is  involved  in  the  very  definition  of 
the  word.  Company,  in  cases  within  the  statute  7  &  8  Vict.  110. 

In  order  to  eflPect  the  dissolution  of  a  joint-stock  company, 
the  provisions  for  that  purpose  contained  in  the  deed  of  settle- 
ment must  be  pursued.  (5)  Resolutions,  even  of  general 
meetings,  to  reduce  the  capital,  or  the  number  of  shares 
prescribed  by  the  deed,  will  not  bind  persons  who  are  absent, 
and  such  acts  do  not  dissolve  the  company,  but  are  wholly 
inoperative  and  void,  {t) 

In  consequence  of  statute  7  &  8  Vict.  c.  Ill,  a  joint  stock 
company,  whether  existing  under  1  Vict.  c.  73,  or  7  &  8  Vict. 
c.  110,  may  now  be  dissolved  by  its  becoming  bankrupt,  and 
the  company  thereupon  being  determined  by  order  of  the 
crown  under  sect.  26.  of  the  same  act.  That  act  which  pro- 
vides a  new  system  of  bankruptcy,  applicable  to  such  com- 
panies, is  set  out  at  the  end  of  the  chapter  on  bankruptcy, 
to  which,  in  order  to  avoid  the  necessity  of  repetition,  the 
reader  is  referred  for  its  provisions. 
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With  regard  to  the  rights 
company   among  themselves; 

(r)  See  Wilson  v.  Craven,  8  IVL&  W. 
584. 

(s)  See  Lyon  v.  Haynes,  5  M.  &  G. 
504.,  as  to  the  effect  of  dissolution,  and 
the  mode  of  winding  up  the  affairs.  The 
only  other  modes  of  dissolving  a  com- 
pany, seem  to  be  by  obtaining  the  con- 


of  members  of  a  joint-stock 
these   are   provided   for  and 

sent  of  each  member,  or  by  a  bill  in 
Equity,  to  which  all  the  members 
must  be  parties.  See  the  recent  au- 
thorities collected  upon  the  last  point 
note  (a),  p.  88. 

it)  Smith  V.  Goldsworthy,  4  Q.  B. 
430. 
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regulated  by  their  deed  of  settlement,   and  if  infringed,  Jomt  stock 
must  be  vindicated  in  the  same  manner  as  the  rights  of  rightranriiT. 
ordinary  partners    inter  se,   except    always   so   far   as   the  ^»lities  of 

f         !•  1  'til  members 

private  act  of  parliament  may  have  provided  the  contrary,  inter  se. 
And  whenever  there  is  no  act  or  charter,  and  the  deed  of 
settlement  is  silent,  the  general  law  of  partnership  pre- 
vails, and  supplies  its  omissions.  Thus,  in  the  absence  of 
some  stipulation  to  the  contrary,  each  member  has  a  right 
to  inspect  the  books  of  the  company,  (u)  So,  one  member 
cannot  maintain  an  action  against  the  rest  or  the  rest  against 
him,  on  a  contract  made  with  the  company,  (v)  It  has 
been  usual,  to  endeavour  to  obviate  the  eflfect  of  this  rule,  by 
inserting  a  clause  in  the  deed  of  settlement,  in  which  the 
members  bind  themselves  to  take  no  advantage  of  it  in  legal 
proceedings  by  and  against  the  company,  and  expressly 
agree  and  declare  themselves  to  be  estopped  from  so  doing. 
But  the  validity  of  such  a  clause  has  never  been  established, 
and  is  perhaps  more  than  questionable. 

Companies  regulated  by  the  statute  7  &  8  Vict.  c.  110,  and 
completely  registered,  may  sue  and  be  sued  by  their  registered 
name,  in  respect  of  any  claim  by  or  upon  a  member.  As  to 
joint  stock  banking  company,  that  is,  by  1  &  2  Vict.  c.  96.  (w), 
as  well  as  by  7  &  8  Vict.  c.  113.,  empowered  to  sue,  and  be 
sued  by  its  members,  whose  shares  in  the  concern  cannot 
be  made  matter  of  set-oiF  in  an  action.  And,  as  in  case  of 
partnership,  a  member  may  recover  from  the  company  for  work 
done  previously  to  his  having  become  interested  in  it.  (x) 

As  the  management  of  the  company  is  confided  by  the 
deed  of  settlement  to  the  directors  and  their  agents,  and 
the   bulk   of   the  shareholders    must    necessarily   continue 

(u)  Baldwin  v.  Lawrence,  2  Sim.  &  kin  r.  Fry,  2  C.  &  P.|'311.     Melburn 

Stu.  18.  V.  Codd,  1  M.  &   R.  238  ;  7  B.  &  C. 

(f)  Holmes  v.  Higgins,  1  B.  and  C,  419.      Goddard  v.    Hodges,  3   Tyrwh. 

74.      Wilson  v.   Curzon,  15  M.  &  W.  209 ;  1  C.  &  M.  33.    Perring  v.  Hone, 

532.  Chadwick  v.  Clarke,  1  C.  B.  700.  4  Bingh.  28.    Vide  Davies  i;.  Hawkins, 

Neale  v.   Turton,   4  Biugh.   149  ;  12  3  M.  &  S.  488,  where  an  attempt  was 

B.   M.   365.     Teague  v.  Hubbard,   1  made  to  evade  this  rule. 
M.  &  R.  369  ;  8  B.  and  C.  345 ;  Dans.         (w)  Bosanquett>.  Woodford,  5  Q.  B. 

&  L.  118.     Moneypenny  u.    Hartland,  310. 

1  C.  &  P.  352  ;  2  C.  &  P.  378.     Par-         (x)  Lucas  «.  Beach,  1  M.  &  Gr.  417. 
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passive,  the  courts  of  equity  are  very  strict  in  enforcing  the 
due  execution  of  the  trust  reposed  in  those  functionaries,  (y) 
In  Wallworth  v.  Holt,  4  M.  &  Cr.  619,  the  affairs  of  a  joint- 
stock  bank  having  fallen  into  a  very  disastrous  condition,  the 
Lord  Chancellor  entertained  a  bill  against  the  public  officer, 
directors  and  trustees,  filed  by  some  of  the  shareholders  in 
behalf  of  the  rest,  praying  for  an  account  of  the  assets,  and  a 
due  application  of  them  to  the  liabilities.  The  authority  of 
this  case  has  been  recognised,  and  the  rule  laid  down  by  it, 
acted  upon  in  several  recent  instances  {z),  in  some  of  which 
an  attempt  has  also  been  made  to  extend  the  relief  to  a  decree 
for  the  dissolution  of  the  company,  but  the  courts  have 
refused  to  entertain  a  bill  for  such  a  purpose,  without  making 
the  whole  of  the  members  parties  to  the  suit,  (a)  Where  a 
projected  company  has  never  been  brought  into  actual  ope- 
ration, the  persons  who  have  advanced  money  on  the  faith  of 
the  completion  of  the  undertaking,  may  maintain  an  action 
to  recover  it.  (&)  And  equity  will  give  effectual  relief 
where  the  scheme  turns  out  a  mere  bubble,  concocted  in 
fraud,  (c) 

The  chief,  or  one  of  the  chief,  questions  which  com- 
monly occurs  between  the  company  and  its  individual 
members,  relates  to  the  payment  of  money  due  from  them 


(y)  Difficulty  sometimes  arises  as  to 
the  parties  to  the  bill.  The  inclination 
of  the  Court,  however,  is,  as  far  as  pos- 
sible, to  obviate  the  technical  difficulty 
that  would  arise  if  all  were  to  be  made 
parties.  Cockburne  v.  Thompson,  16 
Ves.  321.  Long  v.  Young,  2  Sim.  369. 
Vide  Kitchens  v.  Congreve,  4  Russ. 
562.  Vansandau  v.  Moore,  1  Russ. 
441,  and  Lord  Cottenham's  judgment  in 
Wallworth  v.  Holt,  4  M.  &  Cr.  619,  and 
the  cases  quoted  in  the  two  next  notes. 
See  the  rule  that  where  the  parties  in- 
terested are  numerous  and  the  suit  for 
an  object  common  to  all,  one  may  sue 
for  himself,  and  the  rest  applied  to  the 
case  of  a  company  in  Taylor  v.  Salmon, 
4  M.  &  Cr.  134.  Fenn  v.  Craig,  3 
Y.  &  Coll.  216. 

(2)  Richardson  v.  Hastings,  7  Beav. 


323.     Decks  v.  Stanhope,  14  Sim.  57. 
Harvey  v.  Bignold,  8  Beav.  343. 

(a)  Richardson  v.  Hastings,  7  Beav. 
323,  per  Lord  Langdale.  Decks  v. 
Stanhope,  14  Sim.  57.  Harvey  ji.  Big- 
nold, 8  Beav.  343;  and  see  Abra- 
ham V.  Hannay,  13  Sim.  581.  But 
see  Richardson  v.  Larpent,  2  Y.  &  Coll. 
C.  C.  507,  and  Apperley  v.  Page,  1 6 
L.  J.  C.C.  100. 

(6)  Nockles  v.  Crosby,  3  B.  &  C.  8 1 4 ; 
5  D.  &  R.  751.    Kempsonw.  Saunders, 
4  Bingh.  5;   12  B,  M.  44.     Watkins 
V.  Huntley,  2  C.  &  P.  410.     Walsta 
V,  Spottiswoode,  15  M.  &  W.  501. 

(c)  Colt  V.  WooUaston,  2  P.  Wms. 
154.  Green  r.  Barrett,  1  Sim.  45. 
Blain  v.  Agar,  2  Sim.  289.  As  to  the 
form  of  proceeding,  Harvey  v.  Collett, 
15  L.  J.  C.  C.  376. 
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in  respect  of  their  shares.     The  powers  of  the  directors  to  Joint  stock 

make  calls  for  these  must  be  strictly  followed,  (d)     To  use 

the  expression  of  Lord  Denman  in  Meigh  v.  Clinton  {dd\ 

"it   is   a   specific   power,    and  must   be   strictly  pursued." 

The  liability  of  the  shareholders  or  subscribers  {e),  depends, 

of  course,  mainly  upon  the  deed  or  act  of  parliament,  (f) 

Where  there  were  no  express  words  in  the  act  pro- 
hibiting it,  it  has  been  held,  that  the  calls  might  be  made  to 
take  effect  in  futuro,  and  the  time  and  mode  of  payment 
fixed  by  an  act  subsequent  to  the  resolution  making  the  call. 
There  had,  it  may  be  observed,  been  no  intermediate  change 
in  the  direction,  (y) 

It  has  also  been  decided  that  the  member  of  a  joint  stock 
company  who  has  been  forced  to  pay  calls  made  after  he  had 


(rf)  Moore  v.  Hammond,  6  B.  &  C. 
456. 

{dd)  1 1  Ad.  &  E.  428. 

(e)  As  to  the  meaning  of  which 
word,  see  Great  North  of  England 
262.  London  Grand  Junction  Railway- 
Co,  V.  Freeman,  2  M.  &  Gr.  606. 
Railway  Co.  v.  Biddulph,  7  M.  &  W. 
Meigh  V.  Clinton,  11  Ad.  &  E.  428, 
See  as  to  the  construction  of  a  power 
to  make  calls  on  shareholders  for  the 
time  being.  Aylesbury  Railway  Co., 
V.  Mount,  4  M.  &  Gr.  651 :  7  M,  &  Gr. 
898,  and  Thames  Tunnel  Company  v. 
Shelden,  6  B.  &  C.  341,  See  also  The 
Midland  Great  Western  Railway  Co. 
V.  Gordon,  16  L,  J,  Ex,  166. 

(f)  See  Huddersfield  Canal  Co,  v. 
Buckley,  7  T.  R,  36.  Norwich  and 
LowestofF  Navigation  v.  Theobald,  M. 
&  M.  151.  Stratford  and  Morton  Rail- 
way Co.  V.  Stratton,  2  B.  &  Ad.  519. 
Cromford  and  Highpeake  Railway  Co. 
V.  Lacy,  3  Y.  &  J.  80  :  as  to  the  plead- 
ings in  actions  for  calls,  see  Edinburgh 
and  Leith  Railway  Co.  v.  Hebblewhite, 
6  M.  &  W,  711;  and  see  London  and 
Brighton  Railway  Co.  v.  Fairclough,  3 
Scott.  N,  R.  68,  2  M.  &  Gr.  674,  in 
which  a  variety  of  points  were  decided 
on  the  construction  of  the  act  and  the  evi- 
dence in  the  action.  For  instance,  the 
act  directing  that  the  books  should  be 


evidence,  one  book  alone  was  not  allowed 
to  be  so ;  but  though  the  act  directed 
a  memorial  of  each  transfer  to  be  made, 
the  deed  of  transfer  was  allowed  to  be 
evidence,  without  proof  of  the  memorial. 
And  though  the  transfer  was,  by  the 
act,  to  be  executed  by  the  purchaser, 
yet  the  deed  of  transfer  was  held  to  re- 
quire a  fresh  stamp  on  the  alteration  of 
the  name  of  the  purchaser  from  A  to 
B,  before  A's  execution  of  it. 

There  is  usually  a  provision  in  the 
act  that  the  register  shall  be  evidence 
in  these  actions,  and  in  such  case  it 
will  be  prima  facie  evidence,  although 
irregularly  kept.  Birmingham,  Bristol, 
and  Thames  Railway  Co.  v.  Locke,  1 
Q,  B.  256.  In  Cheltenham  and  Great 
Western  Railway  Co.  v.  Daniel,  2  Q.  B. 
292,  I-ord  Denman  said  that  he  con- 
sidered it  settled  by  Sheffield  and  Man- 
chester Railway  Co.  v.  Woodcock,  7 
M.  and  W.  580,  that  all  difficulties 
which  arise  from  not  adopting  the  ma- 
chinery of  the  act,  are  got  over  by  the 
conduct  of  parties  who  claim  to  be 
placed  in  the  situation  of  proprietors, 
and  are  so  placed  accordingly, 

(g)  Sheffield  and  Manchester  Rail- 
way Co,  V.  Woodcock,  7  M.  &  W.  574_: 
see  Great  North  of  England  Railway 
Co.  V.  Biddulph,  7  M.  &  W.  243. 
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parted  with  his  shares,  on  account  of  his  not  having  formally 
perfected  the  transfer,  has  no  right  to  maintain  an  action  to 
recover  the  amount  on  an  implied  assumpsit  by  the  trans- 
feree, (h) 

There  is  generally  a  power  vested  in  the  directors  to 
declare  the  shares  of  defaulters  forfeited ;  and,  under  ordi- 
nary circumstances,  equity  it  seems  will  not  relieve  against 
the  exercise  of  this  power,  (i)  The  power  generally  is  to  be 
exercised  by  giving  a  certain  number  of  days'  notice  to  pay, 
otherwise,  that  the  shares  will  be  forfeited ;  but  the  mere  cir- 
cumstance of  such  a  notice  having  been  given  is  not  a  defence 
in  an  action  for  the  calls.  (J) 


Joint  Stock 
Companies  — 
rights  against, 
and  liabilities 
to  third  parties. 


Sect.  IV. — Rights  against,  and  Liabilities  to  third 
Parties. 

It  sometimes  happens,  that  a  joint  stock  company  created 
by  act  of  parliament  has,  under  the  provisions  of  its  act, 
peculiar  rights  against,  and  is  subject  to,  peculiar  liabilities 
to  third  persons ;  for  instance,  a  canal  company  is  sometimes 
empowered  to  levy  tolls  by  way  of  distress  (Ji) ;  and  in  some 
cases,  as  in  the  case  of  railway  or  market  companies,  the  act 
gives  a  right  of  taking  other  persons'  land,  and  points  out  the 
mode  of  compensating  the  owners,  (kk)     The  powers   and 


(h)  Humble  v.  Langston,  7  M.  & 
W.  517.  In  the  case  of  a  mortgage, 
as  to  the  liability  of  the  mortgagor  to 
indemnify  the  mortgagee,  see  Phen^  v. 
Gillam,  5  Hare  1. 

(i)  Prendergast  v.  Turton,  1  Y.  & 
Coll,  Ch.  98. 

(j)  Birmingham  B.  &  T.  Railway 
Co.  V.  Locke,  1  Q.  B.  256.  Edinburgh 
and  Leith  Co.  v.  Hebblewhite,  6  M. 
Si,  W.  707. 

(k)  A  canal  company  empowered  to 
levy  tolls  by  way  of  distress  is  bound 
to  keep  the  navigation  secure,  and  is 
liable  in  tort  in  case  of  mischief  occa- 
sioned by  its  failure  in  so  doing.  Par- 
naby  v.  Lancaster  Canal  Co.  Lancaster 
Canal  Co.  v.  Parnaby,  11    Ad.   &  E. 


223.     See  Parrett  Navigation  Co.,  v. 
Robins,  10  M.  &W.  593. 

{hk)  See  as  to  construction,  Doe 
V.  Bristol  and  Exeter  Railway  Co.,  6 
M.  &  W.  320.  Grand  Junction  Rail- 
way Co.  V.  White,  8  M.  &  W.  222. 
Fenton  v.  Trent  and  Mersey  Nav.  Co. , 
9  M.  &  W.  203.  Barret  v.  Stockton 
and  Darlington  Railway  Co.,  2  M.  & 
Or.  134.,  3  M.  &  Gr.  956,  7  M.  & 
Or.  870.  R.  V.  London  and  Green- 
wich Railway  Co.,  3  Q.  B.  176.  As 
to  landowners'  right  of  passage  across 
the  railway,  Manning  t'.  Eastern  Coun- 
ties Railway  Co.,  12  M.  &  W.  237.  In 
R.  V.  Scott,  3  Q.  B.  543,  where  a  com- 
pany had  power  to  obstruct  a  high- 
way, making  one  equally  convenient, 
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mode  of  taking  land  for  undertakings  of  a  public  nature,  under  Joint  stock 
acts  passed  since  May  Sth  1845,  are  regulated  by  statute  8  &  9   riXsTt^ahilt, 
Vict.  c.  18,  usually  called  the  Land  Clauses  Consolidation  Act,  and  liabtiities 

^  'to  third  parties. 

The  mode  in  which  such  acts  are  to  be  construed  has  been  — — — — 
already  pointed  out.  They  are  looked  upon  as  bargains 
made  between  the  public  and  the  company,  and  to  be  con- 
strued liberally  in  favour  of  the  former,  who  had  no  hand 
in  concocting  them,  and  whose  rights  are  nevertheless  affected 
by  them.  Where  land  is  taken,  it  is  usually  provided  that  if 
the  owner  do  not  agree  with  the  company  upon  a  compen- 
sation it  shall  be  assessed  by  a  jury.  (Z)  As  to  the  mode  in 
which  such  inquisitions  are  construed,  see  Doe  d.  Payn  v. 
Bristol  and  Exeter  Railway  Company,  (m)  It  is  laid  down 
by  Baron  Parke  in  that  case,  that,  as  an  extraordinary  juris- 
diction is  to  be  exercised,  every  thing  requisite  ought  to 
appear  on  the  inquisition.  At  the  same  time  the  decision 
shows  that  there  are  matters  which  come  by  way  of  de- 
feasance to  the  powers  given  by  the  act,  and  need  not  be 
stated.  Questions  sometimes  arise  as  to  the  nature  of  the 
property,  in  respect  of  which  the  owner  is  entitled  to  com- 
pensation. In  such  cases,  the  act  is  to  be  construed  liberally, 
so  as  to  include  every  interest  affected,  (n) 

In  ordinary  cases,  however,  a  member  of  a  joint  stock 
company  is,  like  members  of  an  ordinary  firm,  entitled  to  the 
benefit  of  all  its  contracts,  and  responsible  for  engagements 
made  by  the  agents  of  the  concern,  and  for  its  purposes,  (o) 

their  default  in  so  doing  was  held  to  title,  and  to  convey,  though  before  the 

render  them  indictable  for  a  nuisance  assessment  he  had   refused  to  do  so. 

to   the   road   obstructed.     In    railway  Doe    de    Hutchinson   v.    Manchester, 

acts  there  usually  are  clauses  requiring  Bury,    Rossendale     Railway    Co.,    14 

the    company  to  carry  for  reasonable  M.  &  W.  687. 

and    equal   rates,    and    then   they   are  (wi)  6  M .  Sc  W.  320. 

liable  to  actions  for  exceeding.      See  («)  Exparte  Farlow,  2B.&  Ad.  341. 

Pickford  v.   Grand  Junction  Railway  R.  v.  Eastern  Counties  Railway  Co., 

Co.,  10  M.  &  W.  399,  and  Parker  v.  2  Q.  B.  347. 

Great  Western   Railway,  7  M.  &  G.  (o)  Carlen  v.  Drury,  1  V.  &  B.  157. 

253.  Keasley  v.    Codd,    2    C.    &    P.    408. 

(Z)  The  effect  of  snch  an  assessment  Harvey  v.  Kay,  9  B.  &  C.  356.   Mau- 

is  not  at  once  to  vest  the  land  in  the  dcsley  v.  Le  Blanc,  2  C.  &  P.  409,  n. 

company.  Upon  their  paying  the  amount  So  if  he  holds  himself  out.     Braith- 

into  the  Bank  of  England,  they  should  waite  v.  Scholfield,  9  B.  &  C.  401. 
first  call  on  the  owner  to  produce  his 
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Joint  Stock  His  liability  commences  with  the  commencement  of  the 
ri°hts^a'ffa[iilt,  Company,  and  he  is  not  responsible  for  contracts  made 
and  liabilities     bcforc  that  period  by    its  intended  members  or  directors, 

to  third  parties.  ,.     .        .  ,.  , 

— ■ —  while   prelimmaries,    on   the   accomplishment   of  which   he 

had  agreed  to  join   the   company,   are  unaccomplished.  (/?) 
•  Thus,   "where  a  prospectus  is  issued  and  shares  collected 

for  a  speculation  to  be  carried  on  by  means  of  a  certain 
capital,  to  be  raised  in  a  certain  number  of  shares,  a  sub- 
scriber is  not  liable  in  the  first  instance,  unless  the  terms 
of  the  prospectus  in  that  respect  are  fulfilled ;  but  if  it  be 
shown  that  he  knows  the  directors  arc  carrying  on  the 
undertaking  with  a  less  capital,  and  has  acquiesced  in  their 
so  doing,  he  may  become  answerable  for  their  future  con- 
tracts. "  (§-)  And,  in  a  late  case,  his  writing  letters  to  the 
directors,  Avho  were  carrying  on  the  undertaking  with  the 
smaller  capital,  requiring  them  to  call  a  meeting,  has  been 
held  evidence  of  acquiescence,  (r)  And  though  in  the 
absence  of  acquiescence,  no  partnership  takes  place  till  the 
preliminaries  are  completed,  yet  when  the  partnership  has 
once  begun,  every  member  is  liable  in  respect  of  a  contract 
made  by  the  directors  or  agents  in  the  iLsual  course  oi  business ^ 
though  contrary  to  the  original  stipulations.  (5)  Persons  also, 
who  consent  to  become  members  of  the  provisional  committee 
of  a  projected  company,  do  not  thereby  authorise  the  other 
members  of  the  committee  to  engage  their  credit,  even  for 
things  necessary  to  establish  the  company.  The  bare  fact  of 
allowing  their  names  to  be  published  to  the  world,  as  members 
of  such,  a  committee  (#),   will  not  render  them  liable.      If, 

{p)  Fox  V.   Clifton,  6  Bingh.  776.  Hutt  v.  Giles,  12  M.  &  W.  492,  where 

Dickenson  v.  Valpy,  10  B.  &  C.  142.  in  an  action  for  calls,  the  subscription 

Bourne   v.    Freeth,    9    B.    &    C.   632.  of  the  whole    capital    was   under   the 

Pitcliford    V.    Davis,  5    M.    &    W.  2.  terms  of  the  deed  then   in   question, 

Barnett  v,  Lambert,  15  M.  &  W.  489.  held  not  to  be  a  condition  precedent, 
lleynell  v.  Lewis,  ibid.  517.      See  also  (7)  Per  Lord  Abinger,  in  Pitchford 

Walstab?;.  Spottiswoode,  ibid.  501.  For  v.  Davis,  5  M.  &  W.  2.    Steigcnberger 

jcases   where   the   partnership   liability  v.  Carr,  3  M.  &  Gr.  191. 
was  held  to  have  attached,  see  Harvey  (r)  Tredwen  v.  Bourne,  6  M.  &  W. 

V.  Kay,  vhi  supra.     Ellis  «;.  Schmoeck,  461. 

5    Bingh.    521.     Lawler  v.    Kershaw,         («)  Hawken  v.  Bourne,  8  M.  &  W, 

3L  &  M.  93.     Doubleday  v.  Muskett,  703. 
4   M.  &  P.   750;  7  Bingh.  110;  and         (t)  Keynell  r.  Lewis,  Wyldr.  Hop- 
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however,  they  have  done  any  acts,  in  relation  to  the  proposed  Joint  stock 
company,   those   acts   raise  a  question  for  the  jury,  as  to  j-iXsTc^^ain^, 
whether  they  authorised   the  pledging  of  their  credit  for  and  liabilities 

''  X        D     o  _      to  third  parties. 

matters  necessary  to  the  formation  of  the  company.     So  their 

permitting  their  names  to  be  inserted  in  a  prospectus,  which 
represents  certain  persons  as  the  agents  of  the  committe,  e.  g, 
solicitors  and  secretaries,  should  be  submitted  to  the  jury,  and 
it  is  for  them  to  judge  whether  by  so  doing,  they  did  not 
intend  to  authorise  those  agents  to  do  all  such  things  on  their 
behalf,  as  are  usually  done  by  them  in  similar  cases.  If  the 
prospectus  also  states  the  names  of  an  acting  committee,  it  is 
for  the  jury  to  say,  whether  the  meaning  of  that  is,  that  the 
acting  committee  is  to  take  the  whole  management,  to  the  ex- 
clusion of  the  provisional  committee,  their  provisional  character 
having  ceased,  in  which  case  they  would  not  be  liable ;  or 
that  the  provisional  committee  have  appointed  the  acting 
committee,  or  the  majority  of  it  on  their  behalf,  and  as  their 
agents,  in  which  event  they  would  be  liable  upon  contracts 
made  by  them  as  such  agents  It  is,  however,  quite  clear 
that  they  cannot  be  charged  for  goods  supplied  or  debts  in- 
curred previously  to  their  consenting  to  act.  {u) 

It  has  been  decided  that,  in  the  absence  of  proof  to  the 
contrary,  one  member  of  a  joint  stock  company  cannot  bind 
the  remainder  by  negotiable  instruments.  In  Bramdh  v. 
Roberts  (u),  a  bill  was  drawn  by  one  of  the  directors  of  a 
joint  stock  gas  light  and  coke  company  on  himself  and  the 
other  directors,  and  accepted  by  the  chairman  for  himself  and 
the  other  directors,  the  acceptance  was  held  not  to  bind  them. 
"  The  address  of  a  bill, "  said  Tindal,  C.  J.,  delivering  the 
judgment  of  the  Court,  "  to  the  directors  of  a  metropolitan 
company,  and  the  frame  of  acceptance  by  the  chairman  of 
such  directors  for  himself  and  the  other  directors,  can  only  be 
referable,  unless  some  explanation  is  given,  to  a  company  of 

kins,   15  M.    &   W.    517.       Cooke  v.  («)  Barnett.;.  Lambert,  15  M.  &  W. 

Tonkin,  16  L.  J.  Q,.   B.  153.     Barker  489. 

V.  Stead,  ibid.  C.  P.  160.  See  also  Lake         (i')  3  Bingh.  N.  C.  963.      See  also 

v:  the  Duke  of  Argyle,  6  Q.   B.  2.  Steele  v.  Hariner,  14  M.  &  W.  831. 

Woods  V.  the  Duke  of  Argyle,  6  M.  & 

G.  928.         . 
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Joint  Stock  the  description  well  known  in  all  the  courts  of  law  and  equity 
rights  against,  ^^  Westminster  Hall  as  joint  stock  companies,  and  not  to  ordi- 
to  tWrd"'arSs    ^^^^  partnerships  in  trade.     It  was  proved  upon  the  trial  of 

the  cause,  that  Clare,  the  drawer  of  the  bill,  from  whom  the 

plaintiffs  derived  title,  and  upon  whose  indorsement  they  rely, 
was  the  same  William  Clare  who  is  one  of  the  acceptors  and 
one  of  the  defendants  in  his  capacity  of  acceptor.  So  that 
the  bill  is  drawn  by  one  of  the  directors  upon  himself  and  the 
other  directors,  payable  to  his  own  order,  and  accepted  by 
another  director  for  himself  and  the  rest.  But  the  right  of  one 
director  to  draw  a  bill  upon  the  rest,  and  still  further,  the 
power  of  one  director  to  accept  a  bill  for  himself  and  the 
others,  so  as  to  make  those  others  liable,  according  to  the  case 
of  Dickenson  v.  Valpy  (w),  in  the  authority  of  which  case  we 
entirely  concur,  is  not  a  right  or  power  implied  by  law, 
like  that  which  belongs  to  one  member  of  an  ordinary  part- 
nership in  trade,  with  respect  to  bills  drawn  and  accepted 
for  the  purposes  of  the  trade;  it  must  depend  upon 
the  powers  given  by  the  charter,  or  deed,  or  agreement, 
under  which  the  company  is  established  or  constituted, 
or  some  other  agreement  between  the  parties,  whether 
a  bill  so  drawn  and  accepted  shall  or  shall  not  have  that  legal 
effect.  But  upon  the  trial  of  this  cause,  no  evidence 
whatever  was  given  by  the  plaintiffs  of  the  constitution  of 
this  company,  nor  of  any  authority  given  by  deed  or  other- 
wise to  any  one  of  the  directors  to  bind  the  other  directors, 
or  to  bind  the  company  at  large,  by  his  acceptance  of  bills  of 
exchange;  and  in  the  absence  of  such  evidence,  we  are  of 
opinion  that  no  such  authority  is  to  be  implied  by  law,  or  can 
be  held  to  exist. " 

In  Tredwen  v.  Bourne,  (x)  Lord  Abinger  expressed  an 
opinion  that  the  question  whether  the  directors  of  a  mining 
company  have,  in  the  absence  of  express  provision,  power 
to  bind  the  company  by  dealing  on  credit,  must  depend  on 
the  general  nature  of  the  concern,  and  is  a  matter  for  the 
jury  to  decide  on ;  "  and,  I  think,"  added  his  lordship,  *  *they 

(it)  10  B.  &  C.  142.  («)  6  M.  &  W.  465. 
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would  not  have  had  much  difficulty  in  saying  that  it  is  the  Joint  Stock 
general  nature  of  mining  concerns  to  deal  on  credit  for  the  rights  agaiiist, 
purpose  of  carryinj:  on  their  business. "     In  the  subsequent  and  habiiities 

r      1-  -^      o  ■'•to  third  parties. 

case  of  Hawken  v.  Bourne  (y),  proof  to  that  effect  was  given 

in  a  Cornish  case. 

It  is  apprehended,  that  as  the  general  nature  of  ^  joint 
stock  company/  is  to  contract,  through  the  medium  of  its 
directors  or  their  agents  only,  the  contract  of  a  private 
member  would  in  no  case  bind  the  others,  unless  recognised. 
This  observation  appears  to  be  in  some  degree  sanctioned  by 
the  judgment  in  Bain  v.  Cooper,  (z)  It  has  been  expressly 
held,  that  an  a^ent  appointed  by  the  directors  has  no  implied 
power  to  borrow  money  for  the  use  of  a  mining  company, 
however  urgent  may  be  the  necessity,  (a) 

The  liability  of  the  member  of  a  joint  stock  company 
will,  in  the  absence  of  any  special  arrangement,  be  deter- 
mined in  the  same  manner  as  that  of  an  ordinary  partner.  (Z») 

(y)    8  M.  &  W.  703.  (b)  Weald  of  Kent   Canal    Co.    v. 

(2)  9    M.   &   W.  701  :    see    parti-     Robinson,   5    Taunt.   801.     Kidwelly 
cularly  the  judgment  of  the  L.  C.  Baron     Canal  Co.  v.  Raby,  2  Price,  93. 
at  p.  708. 

(a)  Hawtayne  v.  Bourne,  7  M.  & 
W.  595. 
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CHAPTER  IV. 

CORPORATIONS. 

Corporations.  A  CORPORATION  aggregate  (a)  consists  of  several  indi- 

viduals, united  in  such  a  manner,  that  they  and  their  successors 
constitute  but  one  person  in  law,  a  person  distinct  from  that 
of  any  of  the  members,  though  made  up  of  them  all,  and 
whose  privileges  and  possessions,  when  once  vested  in  it,  will 
be  for  ever  vested,  without  any  new  conveyance  to  new  suc- 
cessors ;  for  all  the  individual  members  that  have  existed  from 
■>  the  foundation  to  the  present  time,  or  that  shall  ever  here- 

after exist,  are  but  one  person  in  law ;  as  the  river  Thames  is 
still  the  same  river,  though  the  parts  which  compose  it  are 
changing  every  instant,  (b) 

From  this  distinction  between  the  aggregate  existence  of 
the  corporation  and  the  individual  existence  of  each  of  its 
members,  it  follows  that  they  may  sue  and  may  be  sued  by 
one  another  in  a  court  of  lavv.  (c) 

A  corporation  may  exist  by  force  of  the  common  law, 
prescription,  the  king's  charter  (c/),  or  an  act  of  parliament,  (e) 
Wlien  erected,  a  name  must  be  given  to  it,  and  by  that  name 
alone  it  must  sue  and  be  sued,  and  perform  all  legal  acts: 

(a)  The  consideration  of  corpora-  (e)  When  a  corporation  is  created 
tion  sole  is  foreign  to  the  subject  of  by  a  public  act  of  parliament,  the 
this  treatise.  courts  take  judicial  notice  of  it.  Church 

(b)  1  Black.  Comm.  468.  v.  Impl.  Gas  Light  Comp.   3  N.  &  P. 

(c)  See  Garden  v.  General  Ceme-  .37 ;  6  Ad.  &  E.  846.  But  not 
tery  Company,  5  Bingh.  N.  C.  253.  where  it  exists  merely  by  charter,  see 

(d)  When  a  charter  for  a  trading  Cooch  v.  Goodman,  2  Q.  B.  580.  In 
company  is  applied  for,  and  the  appli-  such  an  act  it  was  provided  that  no 
cation  referred  to  the  Privy  Council,  action  should  be  brought  against  any 
the  applicants  must  insert  the  same  person  for  any  thing  done  under  it 
advertisements  as  are  required  by  stat.  without  twenty  days'  notice.  The 
1  Vict.  c.  73,  s.  32,  to  be  inserted  by  a  word,  person,  was  held  to  include  the 
company  making  a  similar  application,  corporation.  Boyd  v,  Croydon  Rail- 
in  the  Gazette  and  a  county  newspaper,  way  Company,  4  Bing.  N.  C.  669. 
See  the  section  in  question,   post,  in 

Appendix. 
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The  courts  are,  however,  more  strict  in  compelling  the  exact  Corporations, 
insertion  of  the  name  in  actions  brought  by  corporations  than 
in  deeds  executed  by  them,  for  in  the  former  case  a  mistake 
may  be  remedied,  not  so  in  the  latter.  (/)  With  respect  to 
their  deeds,  therefore,  the  rule  is,  that  in  grants  or  convey- 
ances the  name  of  a  corporation  must  be  the  same  in  substance 
with  the  true  name,  but  need  not  be  the  same  in  words  or 
syllables,  {g)  Such  name  is  the  very  being  of  its  constitution, 
the  knot  of  its  combination,  without  which  it  could  not  per- 
form its  corporate  functions.  When  it  has  been  so  formed 
.and  named,  it  acquires  the  right  to  have  perpetual  succession, 
to  sue  or  be  sued,  implead  or  be  impleaded,  grant  or  receive 
by  its  corporate  name,  and  do  all  other  acts  as  natural  persons 
may.  Being,  however,  an  invisible  body,  it  cannot  manifest 
its  will  by  oral  communication :  a  peculiar  mode  has,  there- 
fore, been  devised  for  the  authentic  expression  of  its  inten- 
tion, namely,  the  affixing  of  its  common  seal ;  and  it  is  held, 
that  though  the  particular  members  may  express  their  private 
consents  by  words,  or  signing  their  names,  yet  this  does  not 
bind  the  corporation ;  it  is  the  fixing  of  the  seal,  and  that  only, 
which  unites  the  several  assents  of  the  individuals  composing 
it,  and  makes  one  joint  assent  of  the  whole.  (Ji)  However,  it 
has  been  considered  that  a  trading  corporation  may  differ  from 
others,  as  to  its  powers  of  contracting,  and  its  remedies  on 
contracts  relating  to  the  purposes  for  which  it  was  formed,  (i) 
Thus,  such  a  corporation  may  in  some  cases  bind  itself  by 
promissory  notes  (;),  and  bills  of  exchange  (A)  and  it  was  even 

(/)  10  Rep.  126,  a.  v.  Bailey,  4  Bingli.  283.  Gibson  v.  East                   ""' 
(g)  Per  Parke,  J.  in  Rex  v.  Haugh-  India  Company,  5  Bingh.  N.  C.  263. 
ley,   4  B.  &  Ad.    655.       See  on   this  Vide  tamen  Church  v.  Imp.  Gas  Corn- 
subject,  Mellor  V.  Spateman,  1   Wms.  pany,  S  N.  &  P.  37.    6  Ad.  &  E.  846. 
Saund.  340,  in  no<is.  (i)    3    B.   &  Ad.   131.      Church  v. 
(Jh.)  Arnold  v.   Mayor  of  Poole,  4  Imp.  Gas  Light  Company,  3  N.'&  P. 
M.  &   Gr.  860.     Mayor  of  Ludlow  v.  37.    6  Ad.  &  E.  846. 
Charlton,  6  M.  &  W.  815.     The  cor-  (j)  Stat.  9  Anne,  c.  1,  and  Bayley 
poration  of  London   indeed   appoints  on  Bills,  5th  edit.  p.  67. 
an  attorney  without  seal,  but  that  is  of  (A)    R.   v.   Bigg,  3  P.   Wms.   419. 
record  in  the  Court.  See  Arnolds.  Mayor  Edie  v.  E.  I.  Company,  2  Burr.  1216, 
of    Poole,    judgment.       Fishmongers'  admitted   arguendo    in    Broughton    v. 
Co.  V.   Robertson,  5  M.  &  Gr.    200.  Manchester  and  Salford  Water  Works 
East  London  Water  Works  Company  Company,  3  B.  &  A.  3.    ^ 
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Corporations,  held  that  the  Bank  of  England  might,  without  deed,  appoint 
an  agent  for  such  purposes.  (/)  But  a  corporation  will  not 
have  these  extraordinary  powers,  unless  the  nature  of  the 
business  in  which  it  is  engaged  raises  a  necessary  implication 
of  their  existence,  (m)  It  certainly  appears,  that  there  are 
other  acts,  mostly  of  a  trifling  nature,  which  every  corporation 
may  do  without  seal,  or  even  writing.  Such,  it  has  frequent- 
ly been  said,  is  the  hiring  a  common  servant,  or  the  appoint- 
ment of  a  bailiff  to  distrain  (n) ;  yet,  it  is  so  doubtful  what 
acts  are  included  within  this  exception,  and  the  authorities 
are  so  conflicting  (o),  that  it  is  impossible  to  speak  on  the 
subject  with  confidence.  Every  exception  of  this  kind  stands 
on  the  ground  of  necessity,  (p)  Assumpsit  lies  agaimt  a 
trading  corporation  on  an  executed  contract  for  goods  sold  {q), 
and  by  it  upon  an  executory  contract  to  accept  and  pay  for 
them,  (r)  And  a  corporation  may  maintain  assumpsit  upon 
a  parol  contract  performed  on  their  parts,  notwithstanding 
they  could  not  have  been  sued  upon  it  for  want  of  the  affixing 
of  the  common  seal  {s),  and  may  be  sued  in  this  form  of  action 


(I)  R.  V.  Bigg,  supra,  N.  B.     There  between  matters  that  do,  and  matters 

was  a  difference  of  opinion.    See  1  Str.  that  do  not,  affect  any  interest  of  the 

18.  corporation.     Thus  they  must  appoint 

(m)  Broughton   v.  Manchester  and  a  bailiff  by  deed  for  entering  lands  for 

Salford  Water  Works  Company,  ;}  B.  condition  broken  in  order  to  revest  their 

&  A.  1 .     Murray  v.  E.  I.   Compy.  5  estate.     But  they  need  not  do  so  when 

B.  &  A.   204.     Dunstan  I?.  Imp.  Gas  the  bailiff  is  only  to  distrain  for  rent." 

Light  Compy.  3  B.  &  Ad.  125.    Slark  (o)  1  Mod.  18;  Bro.  Corp.  24,34. 

V.  Highgate  Archway  Compy.  5  Taunt.  Dunstan  v.  Imp.    Gas  Light  Compy. 

792.      Steele  v.  Harmer,  14  M.  &  W.  3  B.   &  Ad.    125.     Home  v.   Ivy,    1 

831.     The  principle  on  which  the  ex-  Vent.    47.       See   an   enumeration   of 

ception  depends  seems  to  be    "conve-  them  in  the  judgment  of  Best,  C.  J., 

nience   almost  amounting   to   necessity"  in  East  London  Water  Works  v.  Bai- 

Per   curiam   in    Church  v.  Imp.    Gas  ley,  4  Bingh.  283. 

Light  Compy.  3  N.  &  P.  37.,  6  Ad.  {p)    See  judgment  in   Beverley  v. 

&  E.  846.  Lincoln  Gas  Light  Compy.  6  Ad.  & 

(w)  Plowd.   91  ;    Vin.   Abr.    Corp,  E.  844-5. 

K. ;    Bro.   Corp.  47;   3  Lev.  127  ;  1  (q)  Beverley  v.  Lincoln  Gas  Light 

Salk.  191  ;  Cora.  Dig.  Franchises  F.  Compy.  1  N.  &  Perr.  283;    6  Ad.  & 

13.      R.  V.  Bigg,  supra.     Yarborough  E.  829. 

».  B.  of  England,  16  East,  6.  4  H.  7,  (r)     Church   v.    Imp.    Gas    Light 

6.     13  H.  7,  17.     13  H.   8,    12.     1  Compy.  3  N.  &  Perr.  37;  6  Ad.  & 

Saund.  305,  b.    Smith  v.  Birmingham  E.  846. 

Gas  Light  Co.    I  Ad.  &  E.  526,  ubi  (s)  Fishmongers'  Company  v.  Ro- 

per  Taunton,  J.     «  ITie  distinction  is  bertson,  5  iM.  &  Gr.  131. 
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for  money  whicli  it  has  wroDgfuUy  received,  (ss)  Where  a  Corporations, 
corporation  can  become  a  party  to  a  bill,  it  may  be  sued  upon 
it  in  assumpsit  (<) ;  and  in  actions  upon  policies  of  insurance, 
made  by  the  two  incorporated  insurance  companies,  and  which 
are,  therefore,  always  by  deed,  a  general  form  of  plea  is  given 
to  the  defendants  by  stat.  11  Geo.  I.  c.  30,  s.  43.  In  some 
cases  a  trading  corporation  is  exempted  by  the  act  incorporat- 
ing it  from  liability  to  actions,  in  order  to  equalize  the  rights 
of  its  creditors,  whose  debts  are  aU  directed  to  be  secured  by 
mortgages  upon  its  property.  The  instances  of  this  are 
generally  canal  companies.  (^<) 

It  has  been  held  in  equity,  that  an  incorporated  joint  stock 
company  is  bound  to  make  good  expense  necessarily  incurred 
in  order  to  its  own  formation,  (v) 

A  corporation  has  a  right  to  make  bye-laws  for  its  own 
government,  which  are  binding  upon  the  members,  unless 
contrary  to  the  law  of  the  land  or  the  directions  of  their 
charter  (w);  and  this  power  of  making  bye-laws  may  be  dele- 
gated by  the  whole  body  to  a  select  part,  which  thus  becomes 
the  representative  of  the  whole  community,  (x) 

The  above  were  the  principal  incidents  to  a  corporation 
at  common  law;  but  by  stat.  1  Vict.  c.  73,  sect.  29,  the 
crown,  when  it  creates  a  corporation,  may  confer  upon  it  any 
of  the  incidents  to  the  species  of  joint  stock  company  created 
by  that  act. 

A  corporation  may  be  dissolved ;  first,  by  act  of  parlia- 
ment ;  secondly,  by  the  natural  death  of  all  its  members ; 
thirdly,  by  surrender  of  its  franchise  to  the  crown ;  fourthly, 
by  forfeiture  of  its  charter  through  negligence  or  abuse  of  its 

(ss)  Hall  V.  the  Mayor  of  Swansea,         (v)     Edwards  v.    Grand   Junction 

5  Q.  B.  526.  Railway,  1  M.  &  Cr.  650. 

(t)  Edie  V.  E.  I.   Compy,  2  Burr.  (w)  R.  v.  Cutbush,  4  Butt.  2204. 

1216.     Murray  r.E.  I.  Compy.  5  B.  Kirk  v.   Nowell,  1  T.   R.   118.     See 

6  A.  204.  Slark  r.  Highgate  Archway  4  Burr.  2260;  3  Burr.  1827,  47;  2 
Compy.  5  Taunt.  792.  Broughton  v.  Bro.  P.  C.  394,  329 ;  2  M.  &  S.  58 ; 
Manchester  &  Salford  Water  Works,  7  T.  R.  543;  1  Burr.  12;  6  T.  R. 
3  B.  &  A.  1.  732  ;  11  Rep.  54.     Graves  v.  Colby,  1 

(m)  See  Pontet  v.  Basingstoke  Canal  P.  &  D.  235.   9  Ad.  &  E.  356.* 

Compy.  3  Bingh.  N.  C,  433. ;  also  Par-  (x)  Per  Ld.  Mansfield,  3  Burr.  1837. 

doe  V.  Price,  11  M.  &  W.  427.  13  M.  Rex  v.  Westwood,  7  Bingh.  1. 
&  W.  267. 
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Corporations,  franchise.  These  are  the  only  modes  in  which  it  could  have 
been  dissolved  at  common  law :  there  is  now,  however,  a  fifth, 
namely,  by  the  expiration  of  its  charter,  since  charters  of 
incorporation  may,  by  stats.  1  Vict.  c.  73,  sec.  29,  and  7  &  8 
Vict.  c.  113,  be  granted  for  limited  periods.  A  trading 
corporation  also  may,  in  consequence  of  the  provisions  of 
7  &  8  Vict.  c.  Ill,  be  now  dissolved  by  bankruptcy:  the 
provisions  of  that  act  are  fully  stated  at  the  end  of  the  chap- 
ter on  bankruptcy;  and  under  the  joint  stock  companies 
registration  act  (y),  such  societies  may  be  dissolved  in  the 
mode  prescribed  by  their  deeds  of  settlement. 

Here  it  is  to  be  observed,  that  debts  to  or  from  a  corpora- 
tion are,  generally  speaking,  wholly  extinguished  by  its 
dissolution,  so  that  the  members  cannot  re  cover  or  be  charged 
with  them  in  their  natural  capacity:  however,  by  stat.  6 
Geo.  IV.  c.  91,  it  was  enacted,  that  in  any  charter  thereafter 
to  be  granted  by  his  Majesty,  his  heirs  or  successors,  for  in- 
corporation of  any  body  or  company  of  persons,  it  should  be 
lawful  to  provide,  that  the  members  should  be  individually 
liable  in  their  persons  and  property  for  the  debts,  contracts, 
and  engagements  of  such  corporation,  to  such  extent,  and 
subject  to  such  regulations  and  restrictions  as  his  Majesty 
might  deem  fit,  and  the  members  should  be  liable  accord- 
ingly. In  consequence  of  this  act,  when  trading  companies 
were  incorporated,  it  was  usual  to  provide  in  the  charter,  that 
the  private  property  of  individual  partners  should  be  liable 
to  the  debts  of  the  company,  in  case  of  an  execution  on  a 
judgment  obtained  against  it,  in  proportion  to  their  individual 
shares.  That  statute  is  indeed  repealed,  by  1  Vict.  c.  73, 
which  however  effects  the  same  object  by  enabling  her 
Majesty,  in  any  charter  of  incorporation  thereafter  to  be 
granted,  to  make  the  corporation  and  its  ofiicers  or  members 
subject  to  all  the  provisions^  directions,  and  liabilities,  applica- 
ble, under  that  statute,  to  joint  stock  companies,  and  which 
are  above  enumerated  in  chap.  3.  In  the  recent  statutes 
7  &8  Vict.  cc.  110,  111.  113.,  provisions  are  contained,  which 
effectually  guard  against  the  extinguishment  of  the  debts  of 
the  companies  to  which  they  relate  by  their  dissolution. 

(y)  See  ant^,  p.  70.  &  73. 
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CHAPTER  V. 

PRINCIPAL   AND   AGENT. 

Section  1 .  Definition  and  character  of  agent. 

2.  Mights  of  principal  against  agent. 

3.  Bights  of  agent  against  principal. 

4.  Bights  of  third  parties  against  principal. 

5.  Bights  of  principal  against  third  parties. 

6.  Bights  of  agent  against  third  parties. 

7.  Bights  of  third  parties  against  agent. 

Section  I.  Definition  and  Character  of  Agent. 

As  a  comparatively  small  part  of  an  extensive  business  can  be  Definition  and 
carried  on  by  the  unassisted  exertions  of  the  trader,  whether  agent, 
sole  or  the  member  of  a  partnership  or  corporation,  the  agents 
by  whom  he  is  obliged  to  transact  the  remainder  constitute  an 
important,  though  subordinate,  class  of  mercantile  persons ; 
this  book  will  therefore  conclude  with  a  sketch  of  the  law 
relating  to  them. 

An  agent  is  a  person  authorized  to  do  some  act  or 
acts,  in  the  name  of  another,  who  is  called  his  principal. 
Whatever  a  man  has  power  to  do  in  his  own  right,  he  may 
(except  in  one  or  two  very  peculiar  cases)  (a)  appoint  an 
agent  to  do  for  him.  I  say  in  his  own  right,  for  one  agent 
cannot  nominate  another  to  perform  the  subject  of  his  agency, 
vicarius  non  habet  vicarium.  (b)     It  is  true,  that  when,  from 

(a)   An  agent  cannot  sign   an   ac-  (b)  Roll.   Abr.    330;    9  Co.  77,  b. 

knowledgment     fiJr     the    purpose    of  Coles  r.  Trecothick,  9  Ves.  236.  251, 

taking  a  case   out  of  the    Statute  of  252.      Solly  v.  Rathbone,   2   M.  &  S. 

Limitations.       Hyde    v.    Johnson,    2  298.      Cockran  v.  Irlam,   2   M.   &   S. 

Bingh.  N.  C.  777,  nor  could  a  devise  301.        Schmaling    v.     Tomlinson,    6 

be  executed  by  an  agent,  because  the  Taunt.    147.      Catlin  v.  Bell,  4  Camp. 

Statute  of   Frauds  expressly  required  184.      Doe  d.    Rhodes  v.  Robinson,  3 

the  signature  of  the  testator;  but  now  Bingh.  N.  C.  678.     Clarke.  Dignam, 

see  7  W.  4.  &  1  Vict.  4.  c.  26.  s.  9.  3  M.  &  W.  318.     Ess  v.  Truscott,  2 
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Definition  and  the  nature  of  his  trust,  it  cannot  be  expected  that  he  should 
agent.  accomplish  it  all  by  his  own  personal  exertions,  he  will  be  al- 

lowed  to  employ  others  to  assist  him ;  and  therefore,  where  a 
factor  lodged  goods  in  the  warehouse  of  the  South  Sea  Com- 
pany, the  Court  held  that  he  had  a  right  to  do  so,  for  that  a 
bailiff  ad  merchandizandum,  is  not  obliged  to  keep  the  goods 
always  about  him.  (c)  So  where  the  guardians  of  the  poor  of 
Witney  Union  employed  Kempthorne  to  draw  a  specification 
for  a  workhouse,  and  Kempthorne  employed  Moon  to  make 
calculations ;  the  Court  of  Common  Pleas  decided  that  Moon, 
though  he  had  no  communication  with  the  guardians,  might 
sue  them  for  a  compensation,  having  first  proved  that  Kemp- 
thorne, in  employing  him,  had  acted  in  accordance  with  the 
custom  of  his  trade  of  architecture ;  "  for,"  said  the  L.  C.  J., 
"  in  contractis  tacite  insunt  qua  suntmoris  et  consuetudinis.^''  (d) 
In  these  cases,  however,  he  does  not  so  much  delegate  his 
agency,  as  exercise  a  power  impliedly  contained  in  his  ap- 
pointment ;  in  doing  which,  he  must  act  with  precaution,  and 
not  exceed  what  is  proper  under  the  circumstances  of  the 
case,  and  warranted  by  the  usage  of  trade. 

Some  persons  may  be  agents  for  others  who  could  not  act 
in  their  own  capacity.  An  infant,  or  feme  covert,  may  become 
an  agent,  the  latter  even  for  her  own  husband,  (e)  But  it 
has  been  decided  that  one  of  two  contracting  parties  cannot 
be  agent  for  the  other,  even  with  that  other's  consent,  so  as  to 
bind  him  by  a  writing  within  the  Statute  of  Frauds.  (/) 

An  agent  may  in  general  be  appointed  by  bare  words,  or 
such  appointment  may  be  inferred  from  the  conduct  of  his 
supposed  principal  respecting  him  (y) ;  there  are,  however, 

M.  &  W.  385.     Maryatt  v.  Broderick,  Marshall,   7    Blngh.   565.     Prince  v, 

2  M.  &  W.  369.     Miles  v.  Bough,  3  Brunatte,  I  Bingh.  N.  C.  438. 

Q,  B.  845.  if)  Wright  v.  Dannah,  2  Camp.  203, 

(c)  Goswell  V.  Dunkley,  Str.  681.  Farebrother  v.  Simmons,  5  B.  &  A. 
See  Bromley  v.  Coxwell,  1  B.  &  P.  333.  Raynor  v.  Llnthorn,  R.  &  M. 
438.  325.      Cooper  i.    Smith,  15  East,  103. 

(d)  Moon  V.  Guardians  of  Witney  See,  however.  Bird  v.  Boulter,  4  B. 
Union,  3  Bingh.  N.  C.  817.  &  Ad.  448,  and  dicta  of  the  Judges 

(c)    Co.  Litt.   52,   a.     Emerson  v.     there. 
Blonden,  1  Esp.   142.     Palethorpe  i>.         {g)  See  post,  sec,  4. 
.    Furnish,  2   Esp.   511.     Prestwick  v. 
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cases  in  which  the  nomination  must  be  in  writing,  or  even  by  Definition  and 
deed,  (h)     The  appointment  of  an  agent  for  the  purposes  agent, 
specified  by  the  1st,  2nd,  and  3rd  sections  of  the  Statute  of  T 

Frauds  (i)  must  be  by  writing ;  and  it  is  a  general  rule  that 
an  agent  who  is  to  execute  a  deed  (k),  or  to  take  or  give 
livery  of  seisin  (Z),  must  be  appointed  by  deed  ior  that  purpose. 
Moreover,  as  a  coporation  aggregate  can  in  general  act  only 
by  deed,  its  agent  must  be  so  appointed  (m),  though  it  would 
seem  that  some  trifling  agencies,  even  for  corporations,  may  be 
created  without  one  (n) ;  and  there  is  one  case  in  which  it 
was  considered  that  a  corporation  might,  without  deed,  em- 
power an  agent  to  do  acts  in  the  common  course  of  its  corpo- 
rate business,  as  to  make  notes  for  a  banking  corporation. 

There  are  two  extensive  classes  of  mercantile  agents,  viz. 
factors,  who  are  entrusted  with  the  possession  as  well  as  the 
disposal  of  property,  and  brokers,  who  are  employed  to  con- 
tract about  it,  without  being  put  in  possession.  But  though 
brokers  are  usually  employed  in  the  manner  just  stated,  yet 
every  person  so  employed  is  not  a  broker ;  thus  it  would  seem, 
that  neither  auctioneers  (o)  nor  merchants  acting  by  com- 
mission from  correspondents  abroad  (p),  can  properly  be 
called  brokers.  It  is  perhaps  strange  that  the  meaning  of  the 
word  should  not  be  better  ascertained,  for  by  stat.  6  Anne, 
c.  16,  and  57  Geo.  3,  c.  60,  brokers  in  London  must  be  ad- 
mitted by  the  mayor  and  aldermen,  paying  51.  on  admission, 

(A)  Bac,  Abr.  Authority,  A.  24,  34;  1  Roll.  Abr.  514 ;  1  Mod.  18. 

(i)  29  Car.  2,  cap.  3.  Arnold  r.  Mayor  of  Poole,  4  M.  &  Gr. 

(k)  Harrison  v.  Jackson,  7  T.    R.  860. 
209.     Elliot  V.  Davis,  2  B.  &  P.  338.         («)    Plowd.   91  ;  Vin.    Abr.   Corp. 

Horsley  v.  Rush,  cited  7  T.  R.  209.  K.  R.  v.  Bigg,  3  P.  Wms.  419.     See 

Berkeley  v.  Hardy,  5   B.  &  C.  355.  stat.  3  &  4  Anne,  c.  9  ;  Bro.  Corp.  47, 

Williams  v.  "Walsby,  4  Esp.  220.  Steig-  per  Townsend,  J.      Ibid.  48,  per  Lit- 

litz  V.  Egginton,    1    Holt,   141.     See  tleton,  J.  3  Lev.  127;  3  Salk.  191-2. 

Hunter  v.  Parker,  7   M.  &  W.  322,  See  stat.  6  Geo.  4,  c.   16,  s,  46.     See 

from  which  it  appears  that  though  an  also  Dunstan  v.   Imperial   Gas   Light 

agent  cannot  bind  his  principal  by  rfeeci,  Corapy.  3   B.  &  Ad.  125.,  and  Dean 

unless  himself  appointed  by  deed,  yet  and  Chapter  of  Windsor  v,  Gover,  2 

the  deed  executed  by  the  agent  may  Wms.  Saund.  305,  b. 
sometimes    bind    the    principal   as    a         (o)  Wilks  v.  Elliss,  2  H.  Bl.  555. 
writing.  (p)  Janson  v.  Green,  4  Burr.  2104. 

(Z)  2  Roll.  Abr.  R.  pi.  3,  4.  See  also  as  to  who  are  brokers,  Milford 

(m)  9  Edw.  4,  pi.  59 ;  Bro.  Corp.  v.  Hughes,  16  L.  J.  Ex.  40. 

H  4 
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Definition  and    and  a  like  Sum  annually,  under  a  penalty  of  lOOZ. ;  in  pursu- 
agent.  ^"^c®  ^^  which  act,  regulations  were  afterwards  made  by  the 

■;  court  of  mayor  and  aldermen  concerning  the  admission   of 

brokers,  whereby  they  are  required  to  take  an  oath,  and 
enter  into  a  bond  for  the  observance  of  certain  regulations, 
respecting  which,  and  the  mode  in  which  the  bond  itself  is 
construed,  the  authorities  cited  in  margine  may  be  con- 
sulted, {q) 

It  is  decided  that  a  person  who  does  work  in  London  as  a 
broker,  without  being  duly  qualified  under  the  above  acts, 
cannot  recover  any  compensation,  (r) 

There  are  some  peculiar  enactments  relating  to  stockbrokers, 
Stat.  10  Anne,  c.  19,  s.  12,  limits  their  commission  on  govern- 
.  ment  stock  to  2s.  9d.  per  cent.,  and  7  Geo.  2,  c.  8,  commonly 
called  Sir  John  Barnard's  Act,  requires  each  of  them  to  keep 
a  book,  called  the  broker's  book,  in  which  he  is  to  enter  all 
contracts  for  stock  made  by  him  on  the  same  day,  with  the 
names  of  the  parties  and  the  day,  which  book  he  is  to  produce 
when  lawfully  required,  (s) 

Having  stated  what  is,  and  who  may  be,  an  agent,  how, 
and  by  whom  he  may  be  nominated,  let  us  proceed  to  consider 
the  results  of  such  nomination  as  they  aifect, 

1.  The  mutual  rights  of  the  agent  and  his  principaL 

2.  Those  of  the  principal  and  third  parties. 

3.  Those  of  the  agent  and  third  parties. 


Section  II.  Eights  of  Principal  against  Agent. 
Rights  of  prin-        'j'}jg  (Jutics  of  the  agent  to  his  principal  must  of  course 

cipal  against  _  , 

agent.  depend  on  the  instructions  contained,  either  expressly  or  im- 

pliedly, in  his  appointment;  for,  be  those  Avhat  they  may, 
his  duty  is  to  carry  them  into  effect,  if  possible,  to  the  letter 
(f) ;  unless,  indeed,  his  obedience  would  involve  a  fraud  on 

(q)  1  Meriv.  156,  157 ;  1  Holt,  N.  (»)  See  Dunbar  v.  Wilson,  6  Bro. 

P.   C.    431,  2,  3;    7    Taunt.   260;    1  P.  C.  6. 

Moore,   6;    2    Stark.    14;    1    Nev.  &  (t)  Guerreiro  v.  Peile,  S  B.  &  A. 

Mann.  492.  616. 

(r)  Cope  V.  Rowlands,  2  M.  &  W. 
157. 
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third  persons,  for  no  contract  can  oblige  a  man  to  make  him-  Rights  of  prin- 
self  the  instrument  of  fraud,  (it)     The  appointment  is  his  only  agentf  ^^'"^ 


authority ;  it  may  be  general,  to  act  in  all  his  principal's 
afl'airs,  or  special,  concerning  some  particular  object ;  it  may 
be  limited,  by  certain  instructions,  as  to  the  conduct  he  is 
to  pursue,  or  unlimited,  i.  e.  leaving  his  conduct  to  his  own 
discretion;  but  this  discretion  should  not  be  exercised  at 
random,  for  in  the  absence  of  specific  instructions,  it  is  his 
duty  to  pursue  the  accustomed  course  of  that  business  in 
which  he  is  employed  (v),  or,  if  prevented  by  some  unfore- 
seen obstruction,  at  all  events  to  give  due  notice  to  his  prin- 
cipal, (w)  And  he  must  possess  a  competent  degree  of  skill, 
in  order  to  enable  him  to  do  so ;  if  he  engage  without  such 
skill  he  is  a  deceiver,  and  will  be  justly  liable  for  the  con- 
sequences of  his  incapacity ;  he  is,  moreover,  responsible  not 
only  for  himself,  but  for  those  whom  he  may  employ  under 
him.  (x)  The  most  satisfactory  mode  of  determining  whether 
he  have  exercised  such  skill  is,  to  shew  by  evidence  whether 
a  majority,  or  even  moiety,  out  of  a  given  number  of  skilful 
and  experienced  persons,  would  have  acted  as  he  has  done,  (j/) 
Of  whatever  description  his  authority  may  be,  if  he  exceed  it 
and  any  loss  ensue,  that  loss  will  fall  on  him  (z) ;  though  if 

(m)  Bexwell  v.  Christie,  Cowp.  395.  and  that  person  had  omitted  to  inform 

(i>)    Russell    V.    Palmer,    2  Wilson,  the  holder  of  the  draft  that  there  were 

325.      See   Moore  i\  Mourge,    Cowp.  assets  to  meet  it,  ibid.     So  it  had  been 

480;  2   T.   R.   188,  in  notis.     Pitt  v.  held    that   a   known  stockbroker  era- 

Yalden,    4    Burr.     2061.     Russell    v.  ployed  to  sell  may  bind  his  principal 

Hankey,   6    T.    R.    12.     Warwick  v.  to  the  ordinary  rules  of  the  exchange, 

Nokes,  Peake,  68.  See  Forster  v.  Pear-  Sutton  v.  Tatham,  10  A.  &  E.  27.  and 

son,  5  Tyrwh.  267.,  1  C.  M.  &  R.  849.  in  certain  trades  a  factor  may  by  cus- 

Heitch  V.  Carrington,  5  C.  &  P.  471.  torn  sell  in  his  own  name.     Johnston 

Thus  a  banker  is  bound  to  honour  his  j,,  Usborne,  1 1  Ad.  &  E.  549. 

customer's    drafts,    if  he    have   assets  (^)  Callander  v,    Olerieh,    5    Bing. 

lodged  with  him  within  a  reasonable  jj.  C.  58. 

time  for  that  purpose,  and  the   drafts  (^x)  Lord    North's   case,    Dy.    161. 

be  duly  presented  to  him.    Marzetti  v.  Mackersy  v.  Ramsays,  9  CI.  &  Fin.  818. 

Williams,  1  B.  &  Ad.  415.     Whitaker  xi,e  principal  in  most  instances  has  no 

V.  Bank  of  England,  1    C,  M.  &  R.  remedy  directly  against  the  sub-agent, 

744 ;  5  Tyrwh.   268.      But  he  is  not  ti,ere  being  no  privity  between  them, 

bound  to  do  so,  if  they  be  not  presented  See  Cobb  v.  Becke,  6  Q.  B.  930.J 

during  banking  hours,  ibid.  ;    though  (y)  Chapman  v.  Walton,  10  Bingh. 

possibly  there  would  be  a  neglect  im-  53. 

putable  to  him,  if  it  were  shewn  that  (j)  Catlin  v.  Bell,    4    Camp.    184. 

he  had  a  person  stationed  at  the  bank  Barrow  v.  Fitzgerald,  5  Bing.   N.  C. 

after  banking  hours  to  give  answers,  201. 
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Rights  of  prln-  a  benefit  result,  he  will  not  be  allowed  to  share  it,  but  must 
agent*^*'"^  accouut  for  it  to  his  employer,  (a)  However,  if  his  prin- 
cipal  subsequently  recognise  his  departure  from  the  letter 
of  his  instructions,  he  is  exonerated;  for  omnis  ratihibitio 
retrotrahitur  et  mandato  (Bquiparatur.  And  such  a  recog- 
nition may  be  inferred  from  the  employer's  conduct ;  thus, 
the  receipt  of  interest  on  a  sum  lent  by  the  agent  recognises 
the  loan,  (b) 

It  has  been  already  said,  in  the  chapter  on  Partnership,  that 
from  a  person  standing  in  a  situation  of  confidence  with 
regard  to  another,  the  strictest  good  faith  is  required.  This 
maxim  applies  in  full  force  to  agents  (c),  of  whose  morals 
the  law  is  so  careful  that  it  will  not  suiFer  them  even  to  incur 
temptation ;  thus,  an  agent  employed  to  sell  is  not  allowed  to 
be  the  purchaser,  at  least  not  unless  he  make  known  that  he  in- 
tends to  become  such,  and  furnish  his  employer  with  all  the 
knowledge  he  himself  possesses  (d),  or  unless  the  court,  per- 
ceiving that  the  principal  would  lose  by  a  re-sale,  think  fit  on 
that  account  to  uphold  the  transaction  {e),  so  neither  can  an 
agent  employed  to  purchase  be  himself  the  seller,  unless  there 
was  a  plain  understanding  between  him  and  his  principal  to 
that  effect.  (/)  And  if  an  agent  who  is  employed  to  pur- 
chase, purchase  for  himself,  he  will  be  considered  a  trustee  for 
his  principal.  (^)  This  is  in  accordance  with  the  rule  of  the 
Civilians.  Tutor  rem  pupilli  emere  non  potest:  Idem  que 
porrigendum  est  ad  similia,  id  est  ad  curatores,  procuratores  et 
qui  negotia  aliena  gerunt.  Dig.  1.  18.  tit.  1.  The  Legisla- 
ture has,  in  one  instance,  enforced  these  doctrines,  by  pro- 
hibiting agents,  employed  to  buy  or  sell  cattle  in  London 

(a)  Russell  »,  Palmer,  2  Wils.  325,  wicke  v.  Vernon,  4   Ves.   411.   Whit- 

SLwApost.  combe  v.  Minchin,  5  Madd.  91.  Oliver 

(6)  Clarke  v.   Perry,  2   Freem.  48.  r.  Court,  Dan.  301 ;  8  Price  127.  ;  and 

Prince  v.  Clarke,  1  B.  &  C.  1 86.  if  he  have  sold  again  for  a  profit,  the 

(c)  Huguenin  v.    Basely,  14   Ves.  Court   will  consider  him  a  trustee  to 
273.  that  extent  for  his  employer.     Barker 

(d)  Lowther   r.   Lowther,    13   Ves.  v.  Harrison,  2  Coll.  C.  C.  546. 

103.     Wren  v.   Kirton,    8    Ves.    502.  (f)  Massey  v.   Davies,  3  Ves.  jun. 

Coles  t>.  Trecothick,  9  Ves.  234.  Morse  217.     See    E.    I.    Compy.  v.  Hench- 

V.    Royal,    12    Ves.    355.     Crowe   v.  man.  1  Ves.  jun.  289. 

Ballard,  3  Bro.  C.  C.  119.    Charters.  (g)  Lees   v.  Nuttall,   2    M.    &    K. 

Trevelyan,  11  CI.  &  Fin.  714.  819.     Taylor  v.  Salmon,  2  M.  &  Cr. 

(e)  Lowther  I).  Lowther,  Lord  Hard-  139. 
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from  buying  or  selling  on  their  own  account  (h) ;  and  it  has,    Rights  of  prin- 
as  we  have  seen,  been  held  that  one  contracting  party  cannot  agentf^^'"^ 
act  as  the  agent  of  the  other,  even  with  that  other's  consent,  ~~ 

80  as  to  bind  him  by  a  writing  within  the  Statute  of  Frauds. 
An  agent  will  not  be  allowed  to  dispute  the  title  of  his  prin- 
cipal to  the  subject  matter  of  the  agency,  (i)  Thus,  a 
wharfinger  who  has  acknowledged  that  he  holds  goods  for  a 
particular  transferee,  cannot  afterwards  refuse  to  deliver  them 
to  him,  and  if  he  do  refuse,  is  liable  in  trover. 

It  is  a  very  essential  part  of  the  good  faith  required  from 
him,  that  he  should  keep  a  clear  account  and  communicate  the 
result  from  time  to  time  to  his  employer  (J) ;  though  an 
inferior  agent  is  accountable  only  to  his  own  immediate 
master  (k) ;  unless  indeed  he  have  been  party  to  a  breach  of 
trust,  for  then  the  rule  of  equity  applies,  viz.,  that  all  parties 
to  a  breach  of  trust  are  equally  liable,  and  there  is  between 
them  no  primary  liability.  (/)  In  stating  this  account,  the 
principal  will,  in  the  absence  of  his  own  express  or  implied 
agreement  to  the  contrary  (m),  be  entitled  to  every  increase 
made  from  his  own  property,  (n)     Thus  an  agent  who  has 

(A)  Stat,  31  Geo.  2.  c.  40,  s.  11.  Lupton  v.   White,    Panton  v.  Panton, 

(i)  Hollu.  Griffin,  10  Bingh.  246,  15  Ves.  436. 

where  the  acknowledgment  was    pro-  (A)   Cartwright   v.    Hateley,   I    Ves. 

spective.  Dixon ».  Hammond,  2  B.  &  A.  jun.  292.     Pinto  v.   Santos,  5  Taunt. 

310.     Roberts  v.  Ogilby,  9  Price,  269.  447.      Stephens  v.   Badcock,  3    B.    & 

Gosling  t).  Bimie,  7  Bingh.  339.  White  Ad.  357.    Howell  v.  Batt,  5  B.  &  Ad. 

V.  Bartlett,  9  Bingh.  378.     Gillett  v.  504.      Cobb  v.   Becke,  6  Q.    B.    930. 

Hill,  4  Tyrwh.  290.  2  C.  &  M.  530.  See  Baron  v.  Husband,  4   B.  &    Ad. 

Kieran  t".  Saunders,  6  Ad.  &  E.   516.  611. 

Betteley  v.  Reid,  4  Q.  B.  511.     Vide  (I)  Wilson  v.  Moore,  1  Myl.  &  K. 

Sims  p.  Brittain,  4  B.  &  Ad.  376.  How-  146. 

ever  if  the  property  in  the  agent's  hands  (»»)  Lord  Chedworth  v.  Edwards,  8 

have  been  fraudulently  obtained  by  the  Ves.  48.      Beaumont  v.  Boultbee,  1 1 

principal  from  third  persons,  this  rule  Ves.  360.    See  Shepherd  v.  Maidstone, 

does  not  apply;    Hardman  «.  Wilcox,  10  Mod.  144. 

9  Bingh.  382  ;  for  no  man  is  bound  to  (n)  Browa  v.   Litton,    1    P.    Wms. 

make  himself  the  instrument  of  a  fraud,  141.    Massey  v.    Davies,  2   Ves.   jun. 

awfe,  pageSl.    See  Crawshay  r.  Thorn-     317.      ».    Jolland,    8    Ves.    72. 

ton,  2  M.  &  C.  1 .  Docker  v.  Simes,  2  Myl.  &  K.  655. 

(j)  Lord  Chedworth  v.  Edwards,  8  Diplock  r.   Blackburn,  3  Camp.   43. 

Ves.   jun.    49.       Lord    Hardwicke    r.  See  Taylor  v.  Plumer,  3  M.  &  S.  562. 

Vernon,    14   Ves.    510.      Topham   v.  It  is  on  this  principle,  t"u.  that  the  em- 

Braddick,   1   Taunt.  572.     Lady  Or-  ployer  has   a  right  to  every  increase 

mond    V.    Hutchinson,   13    Ves.    47.  made  from  his  own  property,  that  if 
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Rights  of  prill,   made  interest  upon  his  principal's  money  will,  in  general,  be 
agent.  obliged  to  account  for  it  (o) ;  however,  a  mere  stakeholder, 

such  as  an  auctioneer  receiving  a  deposit,  Avill  be  excused  (/?) ; 
and  no  interest  is  due  for  money  which  has  lain  dead  in  the 
agent's  hands,  unless  his  employment  was  of  such  a  nature  as 
to  render  it  his  duty  to  invest  it.  {q)  He  will  also  be  charged 
with  all  payments  actually  made  to  him,  and  with  all  losses 
incurred  by  his  own  negligence,  or  even  through  the  imposition 
of  a  forger ;  for  when  an  agent  is  called  on  to  transfer  his  em- 
ployer's property  by  virtue  of  an  authority  given  to  a  stranger, 
he  must  examine  into  its  validity  at  his  peril,  (r)  But  he 
will  not  be  chargeable  with  any  loss  incurred  by  him,  without 
default  or  negligence,  while  he  is  engaged  in  the  prudent  ex- 
ercise of  his  discretion,  and  in  pursuance  of  the  regular  and 
accustomed  course  of  trade,  (s)  It  seems,  however,  that  if  he 
place  his  principal's  money  to  his  own  account  at  his  banker's 
without  any  mark  distinguishing  it  from  his  own,  he  will  be 

answerable  for  it  if  the  banker  fail ;  for  otherwise  he  might  treat 

it  as  his  own  if  the  banker's  solvency  continued,  and  as  his 

principal's  in  case  of  failure,  (t) 

It  was  once  hinted,  that  an  action  of  account  was  the  only 

mode  of  investigating  a  running  account  between  agent  and 

principal  in  a  court  of  law  (ii),  which  would  be  equivalent  to 

saying,  that  the  parties  must  have  recourse  to  equity.     How- 
he  engage  a  servant  or  agent,  stipu-         (p)  Harrington  r.  Hoggart,  1  B.  & 

lating  for  his  whole  time  and  labour;      Ad.  577. 

ex.  g.  the  master  of  a  ship,  and  that  (y)  v.  Jolland,  8  Ves.  72, 

servant  imdertake  another  agency,  the  (r)  Foster   v.     Clements,   2    Camp. 

first  employer  will  be  entitled  to  retain      17.      See  Smith  v.    Mercer,  6  Taunt. 

against   the  servant  any  remuneration      76.      Rogers  v.   Kelly,  2  Camp.   12.3. 

earned  by  him  in  his  second  occupa-      Wilkinson  v.  Johnson,  3  B.  &  C.  428. 

tion.     For   the   servant's   whole  time     Innes  v.    Stephenson,    1   M,  &   Rob. 

and   labour    is   the  master's  property,      147. 

and    consequently    the    remuneration  (s)   Russell  ».  Hankey,  6  T.  R.  12. 

earned  therewith  is  an  increase  made      Knight   v.    Lord    Plymouth,       Atk. 

from  his  property.     Thomson  v.  Have-     480.      Ex  parte  Parsons,  Ambl.   219. 

lock,   1  Camp.  529.       Lidgate  v.  Wil-     Warwick  r.  Noakes,  Peake,  68. 

Hams,  4  Hare,  462.    Dlplock  f .  Black-  (<)  See   Wren   v.    Kirton,   1 1    Ves. 

burne,  3  Camp.   43 ;   Abb.   on  Shipp.      382.     Massey  v.   Banner,  1  J.  &  W. 

part  2,  cap.  4.    Sec  Patmore  p.  Colburn,     241;     4    Madd.     413;     Fletcher    v. 

4  Tyrwh.  847.  1  C.  ^L  &  R.  65.  Walker,  3  Madd.  73.     Darke  v.  Mar- 

(o)  See  Rogers  v.   Boehm,  2  Esp.     tyn,  I  Beav.  526. 

704.  (k)  Scott  V.  M'Intosb,  2  Cami).  238. 
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ever,  it  is  now  clear,  that  if  the  items  can  be  proved,  indehi-   Rights  of  prin- 
tatiis  assumpsit  will  lie  for  the  balance  (u) ;  and  according  to    aientf"*'"* 


Gibbs,  C.  J.,  the  foundation  of  an  action  of  account  is,  that 
the  party  wants  an  account  and  is  not  able  to  prove  his  items 
without  it,  in  which  case  he  may  either  maintain  a  special 
action  against  his  agent,  for  his  breach  of  duty  in  refusing  to 
account  (w),  or  seek  relief  in  equity  (x),  where  he  may  have 
a  discovery  of  books  and  papers,  and  the  benefit  of  the  defen- 
dant's oath. 

As  mercantile  agents  are  generally  employed  in  sales  or 
purchases,  let  us  examine  somewhat  more  particularly  their 
duties,  with  reference  to  those  contracts. 

A  factor  is  bound  to  keep  the  goods  entrusted  to  him  for 
sale,  with  the  same  care  that  a  prudent  man  would  keep  his 
own  {y) ;  he  is  not  liable  in  case  of  robbery,  fire,  or  other  ac- 
cidental damage,  happening  without  his  default  (r),  unless 
previous  to  such  damage  he  had  committed  some  improper 
act,  had  it  not  been  for  which  the  property  might  have  es- 
caped ;  for  then  he  will  be  answerable  (a),  and  will  not  be 
allowed  to  say,  that  perhaps  it  might  not  have  escaped,  even 
had  he  acted  rightly,  for  it  is  a  rule  of  law,  that  nojnanjhalL 
qualify  his  ownwrgjig.  (b)  Where  goods  are  consigned  to 
a  factor  it  is  his  duty  to  insure  them,  or  at  least  make  every 

(c)  Tomkins  v.  Wiltshire,  1  Marsh.  Jones   v.    Tyler,    1    Ad.    &    E.    522. 

115;  5  Taunt.  431.     Arnold  ;j.  Webb.  Farnworth  «.  Packwood.   1    Stark.    N. 

5  Taunt.  432.  in  notis.  P.  C.  251,  et  notas  :   unless  indeed  the 

(mi)  Wilkins  v.  Wilkins,  Carth.  89  ;  guest  were  guilty  of  gross  negligence, 

Salk.  9.  Burgess  v.  Clements,  4  M.   &   S.  306, 

(a;)  Mackenzie  v.  Johnson,  4  Madd.  or  the  thieves  were  his  own  companions 

373.      See   Scott    v.    Surman,    Willes,  or  servants,  Calye's  case,  8  Co.  2.    The 

404.  innkeeper  is  also  liable  for  any  loss  or 

(y)   Coggs  V.  Bernard,  2  Ld.  Raym.  injury    arising    "pro    defectu   hospita- 

917  ;   Vere  v.  Smith,  1  Vent.  121.  torts,    vel     seroientum    siiorvm,"      and 

(2)  Co.   Litt.   89,  a.  Anon.  2  Mod.  the  loss  or  injury  will  be  presumptive 

100.      Vere  v.    Smith,    1    Vent.    121.  evidence  of  negligence.       Dawson   v. 

The  liability  of  carriers  and  innkeepers  Chamney,    5    Q.    B,    164.      But    this 

is  more  extensive.      As  to  the  former,  peculiar   liability   of  the    carrier    and 

see  Book  3,  ch.   Contracts  with  Car-  innkeeper  is  on  account  of  the  peculiar 

riers.   As  to  innkeepers,  they  are  bound  nature  of  their  respective  employments. 

to  keep  their  guests'  property  safe  from  2  Ld.  Raym.  916,  17. 

thieves,    Calye's   case,    8    Rep.  33,  a.  (a)  Caft'rey  v.  Darby,  6  Ves.  496. 

Richmond   v.   Smith,  8  B.    &    C,   9.  (6)  Davis  v.  Garrett,  6  Bingh.  723, 
Kent  V.  Shuckland,  2  B,  &  Ad.  803, 
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Rights  of  prin-  usual  excrtion  to  insure  them,  at  the  request  of  his  principal, 
agent. "  ^^  ^  ^^^  course  of  their  previous  dealings  he  have  been  used 

to  do  so,  or,  even  though  he  may  not  have  been  used,  if  he 
have  effects  in  hand  enough  to  cover  the  expenses  of  insu- 
rance, or  if  the  bill  of  lading  contain  a  requisition  to  insure, 
for  by  accepting  the  goods  under  it  he  agrees  to  such  requi- 
sition. In  any  of  these  cases,  if  he  neglect  to  make  the  fit 
insurance,  he  will  be  responsible  for  damage  which  would  have 
been  covered  thereby,  (c)  And  where  it  is  the  duty  of  an 
agent  to  insure,  it  is  his  duty  also  to  give  notice  to  his  principal 
in  case  of  his  being  unable  to  effect  an  insurance,  (d) 

If  any  price  be  limited  by  his  instructions,  he  must  sell 
for  that,  and  he  will  not  be  justified  in  deviating  from  them  by 
the  circumstance,  that  he  has  subsequently  to  receiving  them 
made  advances  to  his  principal,  and  given  him  reasonable  notice 
requiring  repayment,  and  informing  him  of  his  intention  to 
sell;  for  although  advances  made  by  a  factor  create  a  lien  on  the 
goods  in  his  favour,  and  may  perhaps  render  the  authority  to 
sell,  which  he  had  at  the  time  of  making  them,  irrevocable, 
yet  they  do  not  create  a  pledge  ;  neither  by  the  failure  of  re- 
payment of  them  within  a  reasonable  time  after  demand  is 
the  authority  of  the  factor  enlarged,  so  that  he  has  an  abso- 
lute right  to  sell  at  any  time  for  the  best  price  that  can  be 
obtained,  without  regard  to  the  interests  of  the  principal,  (e) 
If  no  price  be  limited,  then  he  must  sell  for  what  the  goods 
are  fairly  worth ;  and,  if  the  property  be  of  a  description 
commonly  sold  for  ready  money  only,  he  must  not  sell  upon 
credit ;  for  an  agent  employed  generally  to  do  any  act,  is 
authorized  to  do  it  only  in  the  usual  way  of  business.  (/) 
But  if  he  be  factor  in  a  sort  of  dealing  or  trade  where  the 
usage  is  to  sell  upon  credit,  then  if  he  sell  to  a  person  of  good 
credit  at  the  time,  he  is  discharged,  and  will  be  entitled  to 
his  commission,  though  such  vendee  may  afterwards  become 

(c)  Smith  V.  Lascelles,  2  T.  R.  189.  (e)  Smart  v.  Saunders,  16  L,  J.  C.  P. 
Smith  V.  Cadogan,   2    T.  R.   188,  in.     39. 

notis.     Wallace  v.  Telfair,  ibid.     He-         (/)  Wiltshire  v.  Sims,  1  Camp.  258. 

lany  v.  Stoddart,  2  Ves.  239.  Earl  of  Ferrers  v.  Robins,  5  Tyrwh . 

(d)  Callendar  v.  Olerich,  5  Bingh.  705.  2  CM.  &  R.  152.   Sykesr.  Giles 
N.  C.  63.  5  M.  &  W.  645, 
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insolvent  (^),  provided  that  the  credit  which  he  gave  was  Rights  of  prin- 
reasonable  and  usual,  and  that  his  principal  was  made  ac-  agent. 
quainted  with  the  transaction  within  a  reasonable  and  usual 
space  of  time.  However,  as  some  merchants  do  not  choose 
to  run  this  risk,  and  to  trust  so  implicity  to  the  discretion  of 
their  factors,  an  agreement  called  del  credere  has  been  invented, 
the  name  of  which  is  taken  from  an  Italian  mercantile  phrase, 
signifying  guarantee ;  and  by  which  the  factor,  for  an  ad- 
ditional premium  beyond  the  usual  commission,  when  he  sells 
goods  on  credit  becomes  bound  to  warrant  the  solvency  of 
the  purchaser.  (Ji)  It  was  at  one  time  thought,  that  an  agent 
acting  under  a  del  credere  commission  was  not  merely  a 
surety,  responsible  only  in  case  of  the  default  of  the  purchaser, 
but  that  he  was  liable  to  his  principal  in  the  first  instance  {i) ; 
but  that  doctrine  has  been  questioned,  and  at  last  overturned 
by  subsequent  authorities  (k),  which  have  settled,  that  he  is 
but  a  surety.  If  indeed  the  factor,  after  the  sale,  remit  his 
own  note  or  acceptance  to  his  principal  for  the  amount  of  the 
proceeds,  he  will  be  liable  on  that,  whether  employed  under 
a  del  credere  commission  or  not,  and  whether  the  vendee  be 
or  be  not  solvent.  For,  by  giving  such  an  instrument,  he 
lulls  all  the  suspicions  of  his  employer,  and  causes  him  to  dis- 
miss all  care  about  the  solvency  of  the  purchaser,  (t) 

With  respect  to  Purchases.  As  no  agent  can  lawfully  ex- 
ceed his  orders,  it  follows,  that  if  he  do  so,  his  principal, 
though  he  may  perhaps  insist  upon  keeping  them,  if  he  think 
it  for  his  advantage  (m),  has  a  right  to  refuse  the  goods  impro- 
perly purchased ;  and  it  has  been  said,  that,  in  such  case,  if 
he  have  advanced  money  on  them,  he  may,  instead  of  return- 
ing, take  upon  himself  to  dispose  of  them,  as  factor  for  the 
agent  who  transgressed  his  orders,  (n)    But  then  he  must  re- 

{g)  Anon.   12  Mod.  514.     Scott  v.  566.    Hornby  v.  Lacy,  6  M  &  S.  166. 

Surman,  Willes,  406.      See  Russell  v.  Cumming  v.  Forrester,  1  M.  &  S.  494. 

Hankey,  6  T.  R.  12.     Knight  v.  Ply-  Baker  v.  Langhorn,  6  Taunt.  519. 
mouth,  3  Atk.  480.  (Z)  Lefevre  v.  Lloyd,  5  Taunt.  749. 

(^)  See  Mackenzie  v.  Scott,  6  Bro.  Simpson  t>.  Swan,  3  Camp.  291.  Goupy 

P.  C.  280,  Tomlin's  ed.  v.  Harden,  7  Taunt.  1 59. 

(r)  Grove  v.  Dubois,  1  T.   R.  112.         (w)  Taylor  v.  Plummer,  3  M.  &  S. 

Bize  V.  Dickason,  1  T.  R.  285.    Wei-  562. 
nolt  V.  Roberts,  2  Camp.  586.  (n)  Paley  on  P.  &  A.  cap.  1,  sect. 

(k)  Morris  v.  Cleasby,  4  M.  &  S.  7.     Cornwall  v.  Wilson,   1    Ves.   sen. 
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Rights  of  prin-  pudiate  the  transaction,  and  give  notice  of  his  disagreement 
agent.  *^  ^^^  agent  within  a  reasonable  time,  else  he  will  be  taken 

to  have  adopted  it,  and  the  loss,  if  any,  will  fall  upon  him- 
self (o) ;  and  it  has  been  intimated  (p),  that  though  an  agent 
exceed  the  price  named  in  his  instructions,  yet  if,  by  means  of 
doing  so,  he  effect  a  saving  on  the  same  goods  equal  in  amount 
to  the  excess  of  price,  equity  at  least  would  consider  him  as 
justified. 

An  agent  employed  to  purchase  goods  which  are  to  be 
shipped  abroad,  ought  to  transmit  the  bill  of  lading  to  his 
employer  as  soon  as  possible.  (</) 

In  conclusion  of  this  head  we  must  observe,  that  there  is  a 
difference  between  the  principal's  rights  against  a  remunerated, 
and  against  an  unremunerated  agent.  The  former  having 
once  engaged,  may  be  compelled  to  proceed  to  the  task  which 
he  has  undertaken,  the  latter  cannot,  for  his  promise  to  do  so, 
being  induced  by  no  consideration,  the  rule  ex  nudo  pacta 
non  oritur  actio  applies,  (r)  But  if  he  do  commence  his  task, 
and  afterwards  be  guilty  of  misconduct  in  performing  it,  he 
will,  though  unremunerated,  be  liable  for  the  damage  so 
occasioned ;  since,  by  entering  upon  the  business,  he  has  pre- 
vented the  employment  of  some  better  qualified  person,  and 
the  detriment  thus  occasioned  to  his  principal  is  a  sufficient 
consideration  to  uphold  an  undertaking  on  his  part  to  act 
with  care  and  fidelity,  (s)  Less  skill,  however,  is  required 
from  him  than  from  a  paid  agent ;  he  is  bound  to  use  such 
skill  as  he  possesses  {t)  but  is  bound  to  that  only,  and  it  is 
for  gross  negligence  alone  that  he  can  be  held  answerable  (u) ; 

509.     See  Kemp  r.  Prior,  7  Vfes.  jun.  &    Mann.     170,    2    Ad.    &    E.    256. 

240.  Beauchamp  v.  Powley,  1  M.  &  Rob. 

(o)  Cornwall  v.  Wilson,  1  Ves.  sen.  40.     Whitehead  v.  Greetham,  2  Bing. 

509.      Prince  v.   Clarke,   1    B.  &  C.  464.     Shillibeer  v.  Glynn,  2  M.  &  W. 

186.  143. 

{p')  In  Cornwall  v.  Wilson.  (0   Wilson  v.  Brett,  11  M.  &.  W. 

(9)  Barber  v.  Taylor,  5  M.  &  W.  113. 
527.  (m)  2  Ld.  Raym.  909;  2  Atk.  406. 

(r)    Elsee   v.   Gateward,    5    T.    R.  Doorman  v.  Jenkins,  4  Nev.  &  Mann. 

143;  1    Esp.   74.      Coggs  r.  Bernard,  170;  2  Ad.  &    E.  256.      Dartnell  v. 

2  Ld.  Raym.  909.  Howard,  4  B.   &  C.   345.      In  Wilson 

(»)  Coggs  V.  Bernard,  2  Ld.  Raym.  v.  Brett,  11  M.  &  W.  113.  Baron  Rolfe 

909.     Wilkinson  v.  Coverdale,  1  Esp.  observed  that  he  could  see  no  difference 

74.      Doorman    v.   Jenkins,   4    Nev,  between  negligence  and  gross  negli- 
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tinless  he  act  In  a  public  or  professional  character,  in  which  Rights  of  agent 
case  he  holds  himself  out  as  possessing,  and  will  be  assumed  cipd"^*  ^""' 
to  possess^  skill,  his  omission  to  use  which  constitutes  gross 
negligence,  (y) 

Embezzlements  and  fraudulent  conversions  of  their  em- 
ployers' property  committed  by  agents  in  breach  of  the  con- 
fidence reposed  in  them,  are  punished  criminally  by  stats. 
7  &  8  Geo.  4,  cap.  29,  sects.  49,  50,  51,  52,  and  5  &  6  Vic. 
c  39.  s.  6. 


Section  IIL  —  Rights  of  Agent  against  Principal. 

The  chief  right  of  the  agent  Is  to  receive  his  remuneration, 
or  as  it  is  often  called,  commission  ;  the  amount  of  which  Is 
fixed  either  by  contract  between  him  and  his  employer,  or  by 
the  usage  of  trade  in  like  cases  {w\  or,  in  §ome  few  instances, 
as  in  those  of  navy  agents  and  brokers,  or  solicitors  negociat- 
ing  annuities  and  loans,  by  act  of  parliament  (x),  or,  if  there 
be  no  usage,  contract,  or  enactment  applicable  to  the  case, 
the  value  of  his  services  must  be  determined  by  the  verdict 
of  a  jury.  He  may,  however,  be  deprived  of  it  in  several 
ways ;  if  the  object  of  his  employment  be  illegal,  he  can  of 
course  claim  none  (y)  ;  he  may  also  forfeit  it  by  misconduct, 
as  by  neglect  to  keep  an  account,  that  being  an  essential  part 
of  his  employment  (2),  or  if  gross  negligence  or  want  of  skill 

gence,  that  gross  negligence  was  only  See    Pryce    v.    Wilkinson,    2    Bingh. 

negligence  with  a  vituperative  epithet.  470. 

(i/)  Shiells  V.  Blackburne,  1    H.  Bl.  (y)  Stackpole  v.  Earle,  2  Wils.  133. 

161.     See  Bourne  v.  Diggles,  2  Chitt.  Josephs  v.    Pebrer,  3   B.   &   C.    639. 

311.     Dartnall  v.  Howard,  4  B.  &  C.  Cope   v.   Rowlands,  2  M.  &  W.  157. 

345.     Lamphier  v.  Phipos,  8  C.  &  P.  See  the  Digest,  lib.   3,  tit.  27.     "  Rei 

475.  turpis  nullum  mandatum  est ;  iUiid  quo- 

(u>)  See  Eicke  v.  Meyer,  3  Camp,  que  mandatum  non  est  obligatorium  quod 

412.      Cohen   v.   Paget,  4    Camp.    96.  contra  bonos  mores  est,  veluti  si    Titius 

Roberts    v.    Jackson,    2    Stark.    225.  defurto  aut  de  damtio  faciendo  ant  de 

Levi  V.  Barnes,   1  Holt,  412.      Chap-  injuria  Jactendd  mandet  tibi,  licet  enim 

man    v.    De     Tastet,    2     Stark.    294.  pasnam  istitis  facti  nomine  praistiteris  non 

Stewart  v.  Kahle,  3   Stark.  161.      See  tamen  ullam  habes  adversus    Titium  ac- 

also  Bower  v.  Jones,  8  Bingh.  65.  tionem." 

Cx)  31  Geo.  2,  c.  10,  s.  30 ;  17  Geo.  (z)  White  v.  Lady  Lincoln,  8  Vea. 

3,  c.  26;  12  Anne,  stat.  2,  c.  16,  s.  2.  371.     See  11  Ves.  355. 

I 
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Rights  of  agent  on  liis  part  prevent  his  employer  from  deriving  any  benefit 

against  prin-         .  •  /■    \     \  -n  \       i 

cipal.  from  his  services  (a),  a  fortiori,  it  he  betray  his  trust  and  act 

adversely  to  his  principal,  (b)  As  the  usage  of  trade  may 
regulate  the  amount  of  his  commission,  so  it  may,  under  cer- 
tain circumstances,  deprive  him  entirely  thereof :  thus  it  would 
seem,  that  a  shipbroker  can  charge  a  shipowner  nothing  for 
his  labour  in  procuring  a  charterer  for  the  ship,  unless  the 
owner  think  proper  to  conclude  a  charter-party  with  him  (c) : 
in  these  cases  the  usage  is  looked  on  as  incorporated  into  the 
contract  of  agency.  But  we  have  seen,  that  in  ordinary  cases 
the  agent,  if  he  act  with  competent  discretion  and  fidelity, 
and  without  deviating  from  the  regular  course  of  business, 
will  not  be  answerable  for  any  loss  that  may  occur  to  his 
employer's  property,  and  will,  notwithstanding  such  loss,  be 
entitled  to  his  commission. 

Besides  commission,  he  has  a  right  to  charge  his  principal 
with  all  advances  made  by  him  in  the  regular  course  qf  his  em- 
ployment,  I  say  in  the  regular  course,  for  such  advances  the 
principal  who  deputed  him  in  a  business  where  they  are  ne- 
cessary, has  impliedly  requested  him  to  make,  {d)  Such  are 
charges  for  duties,  warehousing,  and  porterage;  concerning 
the  first  of  which  it  has  been  said,  that  if  an  agent  at  his  own 
risk  evade  the  payment  of  the  foreign  customs,  he  may  charge 
them  to  his  principal  as  paid  (e) ;  but  not  so  of  home  customs, 
for  that  would  be  a  fraud  upon  the  king,  (f)  However,  the 
former  part  of  this  proposition  has  been  questioned  {g),  and 


(a)    Denew  v.   Daverell,    3  Camp,  whether  on  the  special  framing  of  the 

451.    White  v.  Chapman,  1  Stark.  113.  contract  the  agent  or  servant  was  not 

Hammond  v.  Holiday,  1  C.  &  P.  384.  left  to  his  employer's  mercy  in  respect 

Hill  V.   Featherstonhaugh,    7    Bingh.  of  his  remuneration.     See    Bryant   v. 

569.     Turner  v.  Robinson,  6  C.  &  P.  Flight,   5  M.   &  W.  1 1 4.      Taylor  v. 

16.      Shaw  V.   Arden,   9   Bingh.   287.  Brewer,  1  M.  &  S.  290. 
Gill  V.  Laugher,  1  Tyrwh.  124.     1  C.         (d)  See  Sutton  v.  Tatham,  10  A.  & 

&  J.  170.  E.  27. 

'     (b)  Hurst  V.  Holding,  3  Taunt.  32.  (e)   Smith    v.    Oxenden,  1    Ch.    Ca. 

Brown  V.  Croft,  6  C.  &  P.  16,  n.  g.  25;   Eq.  C.  Ab.  369.      See  Boulton  v. 

(c)  Broad  v.  Thomas,  7  Bingh.  99.  Arlesden,  3  Salk.  235;   Skinner,  149. 
Read  v.  Rann,  10  B.  &  C.  440.    Lloyd         (f)  Borr  v.  Vandall,  1  Ch.  Ca.  30  ; 

and  Welsby,  121.      Dalton  v.  Irvin,  4  Eq.  Ca.  Ab.  370. 
C.  &  P.   289.  ;  and   see  8  C.  &  P.    1.  (g)    13    Viner's    Abr.    3,    by    Lord 

In    some   cases   a  doubt   has    arisen,  Nortli. 


PRINCIPAL   AND  AGENT.  Il5 

appears  very  questionable.  But  though  the  principal's  re-  Rights  of  agent 
quest  may  be  inferred,  where  the  advances  are  made  in  the  c^ai. 
regular  course  of  trade,  or  even  on  the  spur  of  some  pressing 
exigency,  not  provided  for  by  any  ordinary  rule,  since  the 
employer  may  fairly  be  taken  to  have  authorized  the  employed 
to  do,  under  any  circumstances,  that  which  a  prudent  man 
would  conceive  necessary  for  the  safeguard  of  his  interests,  ex. 
gr.  to  insure  a  cargo,  which  is  in  extraordinary  danger  on 
account  of  the  lateness  of  the  season  (/*) :  yet,  if  an  agent  think 
fit  to  make  a  payment  out  of  the  regular  course  of  business, 
he  will  not,  unless  he  can  show  circumstances  from  which  his 
principal's  authority  may  be  inferred,  be  entitled  to  repay- 
ment, {i)  Moreover,  though  he  is  entitled  to  be  repaid  his 
regular  expenses,  yet,  if  he  conduct  himself  so  negligently  in 
his  employment,  as  to  incur  expenses  which  would  not  have 
been  necessary  had  he  acted  rightly,  he  will  be  allowed 
nothing  on  account  of  them.  (;') 

An  agent  is  entitled  to  indemnity  when  acting  in  obedience 
to  the  lawful  orders  of  his  principal,  or  when,  in  conformity 
to  that  principal's  instructions,  he  does  an  act  which  may  be 
either  right  or  wrong,  but  which  he  is  induced  to  believe 
right  by  the  conduct  of  his  employer,  for,  though  there  can  be 
no  indemnity  between  wrongdoers,  yet  that  rule  applies  only 
where  the  party  who  seeks  for  the  indemnity  must  have  been 
conscious  that  in  committing  the  act,  against  the  consequences 
of  which  he  asks  to  be  indemnified,  he  was  a  wrongdoer.  (Jt) 

(h)  WolfF  V.  Horncastle,  1  B.  &  P.  O")  Capp  v.  Topham,  6  East,  392. 

323.  (A)  Betts  v.  Gibbins,   2  Ad.  &  Ell. 

(t)    French  v.   Backhouse,  5  Burr.  57.     Humphreys   v.    Pratt,    5  Bligh, 

2727.      Edmiston  v.  Wright,  1  Camp.  N.    S.    154.      Collins    v.    Evans,    Per 

88.     Howard  v.   Tucker,  1  B.  &  Ad.  Tindal   C.  J.  5  Q.  B.  830.     See  as  to 

712.      Child  V.   Morley,  8  T.  R.  610.  form  of  proceeding,    Rawlings  «.  Bell, 

Wilson   V.    Creighton,  1   T.    R.    113.  1  C.  B.  951. 
Stokes  V.  Lewis,  1  T.  R.  20. 
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Section  IV.  —  Rights  of  third  Persons  against  Principal. 
Rights  of  third       Next  in  Order  are  the  considerations  respecting  the  mutual 

persons  against  .      .  Tt«i-r» 

principal.  rights  Of  the  Principal  and  third  Person. 

As  far  as  the  agent's  authority  extends,  he  has  a  right  to 
bind  his  principal  to  third  persons.  Now  his  authority  may, 
as  we  have  seen,  be  either  expressly  given,  or  inferred  from 
the  acts  of  his  supposed  principal.  When  it  is  expressly  given, 
there  can  be  no  doubt  as  to  its  extent,  except  from  the  un- 
certainty of  words  employed  in  delegating  it.  (/)  When 
however  it  is  to  be  inferred  from  the  conduct  of  the  principal, 
that  conduct  furnishes  the  only  evidence  of  its  extent  as  well 
as  of  its  existence ;  and,  in  solving  all  questions  on  this 
subject,  the  general  rule  is,  that  the  extent  of  the  agents  au- 
thority is  (as  between  his  principal  and  third  parties)' to  be 
measured  by  the  extent  of  his  usual  employment;  for  he  who 
accredits  another  by  employing  him,  must  abide  by  the  effects 
of  that  credit,  and  will  be  bound  by  contracts  made  with  in- 
nocent third  persons,  in  the  seeming  course  of  that  employ- 
ment, and  on  the  faith  of  that  credit,  whether  the  employer 
intended  to  authorise  them  or  not  (m) ;  since,  where  one  of 
two  innocent  persons  must  suffer  by  the  fraud  of  a  third,  he 
who  enabled  that  third  person  to  commit  the  fraud  should  be 
the  sufferer,  (n)  On  this  principle  it  is,  as  we  have  seen  in 
the  first  chapter,  that  one  partner  can  bind  another  to  contracts 
within  the  scope  of  the  partnership  business;  the  same 
principle  is  well  illustrated  by  Lord  C.  J.  Holt  (o),  who  says, 
*'  If  a  man  send  his  servant  with  ready  money  to  buy  goods, 
and  the  servant  buy  upon  credit,  the  master  is  not  chargeable. 
But  if  the  servant  usually  buy  for  the  master  upon  tick,  and 

(Z)  See  Esdaile  p.  La  Nauze,  ]  Y.  y.  Vince,  2  Stark.  368.     See  10  Mod; 

&  Coll.  394. ;  whence  it  appears,  that  it  111  ;   Moll.  282. 

requires  very  clear  words  to  give  the  (w)  JEquum  prcetori  visum  est  sicut 

agent    a    power    to    make,    accept,    or  commoda   sentimus  ex   contractu  instito- 

indorse    negotiable  instruments.       See  rum,   ita  etiam  obligari  nos  ex  contract 

alsoAttwood  r.  Mannings,  7  B.&C.  278.  tibuseorum.     Dig.  lib.  14,  tit.  3.      Qui 

(ni)  See  Pickering  v.  Busk,  1 5  East,  mow  prohihet  pro  se  intervenire  mandare 

.SB.      Townsend  v.    Inglis,  Holt,  278.  creditur.     Dig.  lib.  50,  tit.  17. 

Whitehead  v.   Tucket,   15   East,  40O.  (o)  Shower,  95;   Weyland's  case,   3 

Barker  v.  Gingell,  3  Esp.  60.    Haugh-  Salk.  234.      Rusby  v.  Scarlett,  5  Esp.. 

ton  V.  Ewbank,  4  Camp.  88.     Watkins  76. 
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the  servant  buy  some  things  without  the  master's  order,  yet,  Rigiits  of  third 

•  PI  Til  1         1       •     T   1  1     «       mi        persons  against 

II  the  master  were  trusted  by  the  trader,  he  is  liable.  ihe  principal, 
same  principle  is  applied  to  cases  respecting  notes  or  bills, 
which,  if  drawn,  indorsed  or  accepted  by  a  clerk  who  has 
been  previously  allowed  to  do  so,  bind  the  master,  though  the 
money  never  come  to  his  use  (p) ;  it  is  applied  to  sales  (q)  and 
guaranties  (r),  in  a  word,  to  every  species  of  mercantile  trans- 
action, and  whether  the  agent  have  or  have  not  been  dismissed 
from  his  employer's  service,  provided  that  the  third  party  had 
no  reason  to  be  aware  of  the  determination  of  his  employ- 
ment (5),  which  has  occasioned  a  learned  writer  to  suggest 
the  propriety  of  giving  notice  in  the  Gazette,  and  by 
circulars,  whenever  a  mercantile  agent's  employment  is 
determined,  as  is  the  practice  on  the  dissolution  of  a  part- 
nership. Nor  can  the  principal  relieve  himself  by  agreeing 
with  his  agent  that  the  latter  shall  take  the  liability  on  his 
own  shoulders,  for  strangers  not  cognizant  of  such  agreement 
are  not  bound  by  it.  (t) 

The  nature  of  the  authority  to  be  inferred,  and  the  suffi- 
ciency of  the  principal's  acts  to  raise  the  inference,  must  of 
course  depend  on  the  special  circumstances  of  each  case,  and 
involve  questions  fit  for  the  consideration  of  a  jury,  (u)  There 
is  one  instance  in  which  the  recognition  of  a  single  purchase 
made   by  his  servant  upon   credit,   was   held   to   bind  the 

(p)  Prescott  V.  Flinn,  9  Bingh.  21.  (r)  Watklns  v.  Vince,  2  Stark.  368. 

Boulton  V.  Arlesden,   Sal.  234.     Bar-  («)  Truemau  v.  Loder,  1 1  A.  &  E. 

ber  «.  Gingell,  3  Esp.  60.     Houghton  591.     10    Mod.    Ill;    12  Mod.   346; 

V.    Ewbank,    4    Camp.    88.       See    12  MoUoy,  107.  282. 

Mod.  346.     MoUoy,  107,  an  authority  (<)  Precious  v.  Abel,    1    Esp.    350. 

to   draw   does  not  import  authority  to  Rich  v.  Coe,  Cowp.  636.      Waring  v. 

indorse;  but  evidence  of  such  authority  Favenck,  1  Camp.  85. 

to  draw  is  not  to  be  withheld  from  the  (m)  See  Dyer  v.  Pearson,  3  B.  &  C. 

jury,    who  are    to  determine  whether  38.      Hazard  v.  Treadwell,  1  Str.  506. 

such  authority  to  indorse  exists  or  not,  Todd  ».    Robinson,    1    R.   &  M.  217. 

and  who   may   be  justly  satisfied  with  Oilman  v.  Robinson,  ibid.  226.    Boul- 

less  evidence  thereof,  where  it  is  proved  ton  v.  Arlesden,   Sal.  234.     Anderson 

that  the  clerk   is  a  confidential  clerk,  v.  Sanderson,  2  Stark.  204.     Stubbing 

and  has  imdisputed  authority  to  draw  v.  Heintz,  Peake,  47.    Weyland's  case, 

in  the  name  of  his  principal.      Prescott  3  Sal.  234.   Rusbyu.  Scarlett,  5  Esp.  76. 

V.  Flinn,  9  Bingh.  23.      Fide  Smith  v.  See  Smith  v.  Topping,  5  B.  &  Ad.  674. 

Topping,  5  B.  &  Ad.  674.  Davidson  v.  Stanley,  2  M.  &  Gr.  721. 

(9)  Pickering  v.  Busk,  15  East,  38. 
Trueman  v.  Loder,  11  A.  &  E.  591. 
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Rights  of  third  principal  to  a  succeeding  one.  (v)    However,  as  the  employ- 
T)rincipal.  ment  Is  the  measure  of  the  authority  to  be  inferred,  if  there 

were  no  previous  employment,  there  can  of  course  be  no  in- 
ference of  authority  :  in  such  a  case,  the  party  who  trusts  a 
servant,  does  it  at  his  peril,  since  the  master  will  only  be 
liable  for  what  comes  to  his  use  ;  and  not  even  for  that,  if  he 
gave  his  servant  money  to  pay  for  it  (w) ;  and,  as  the  em- 
ployment is  the  measure  of  the  authority,  an  employment  in 
one  line  of  business  affords  no  inference  of  authority  to  act  in 
another  {x),  and  the  authority  must  be  inferred  by  facta 
which  have  occurred  during  the  course  of  such  employ- 
ment, not  from  mere  argument  as  to  the  utility  or  propriety 
of  the  agent's  possessing  it.  (y) 

Thus,  though  a  clerk  or  apprentice  may  have  an  implied 
authority  to  receive  money  for  his  master  In  the  course  of 
business,  yet  that  will  give  him  no  authority  to  receive  it  in 
collateral  transactions  out  of  the  ordinary  course  of  business,  (z) 
And  thus  also,  though  a  master  when  abroad,  or  even  at  home, 
in  case  of  necessity  (a),  has  an  implied  authority  to  borrow 
money  for  the  purposes  of  the  ship,  and  may  therefore  bind 
his  owner  by  contracting  a  loan  for  those  purposes,  yet,  if  he 
borrow  money  on  his  own  account,  and  afterwards  apply  It  to 
the  purposes  of  the  ship,  that  Is  no  exercise  of  his  authority, 
and  his  master  is  not  bound  to  repay  that  money,  (h) 

It  follows  from  the  above  observations,  that  an  agent  may 
be  tied  down  by  very  strict  directions,  as  between  himself  and 
principal,  whom  he  may  notwithstanding  have  power  to  bind 
by  contracts,  unauthorized  by,  and  even  in  defiance  of  them. 
Cases  of  this  sort  occur,  when  a  general  agent,  as  he  Is  called, 
exceeds  his  Instructions.  A  general  agent  Is  a  person  whom  a 
man  puts  in  his  place  to  transact  all  his  business  of  a  particular 
kind :  thus  a  man  usually  retains  a  factor  to  buy  and  sell  all 
goods,  and  a  broker  to   negociate  all  contracts  of  a  certain 

(«")    Hazard   v.    Treadwell,    1    Str.  (y)  Hawtayne  r.  Bourne,  7  M,   & 

506.  W.  598. 

(w)  See  Paley,  P.  &  A.  164.  1  Ld.  (z)  Sanderson  v.  Bell,  2  Cr.  &  Mee. 

Haym.    225.      Kilgour  v,  Finlyson,   \  304. 

H.  Bl.  155.  (a) Arthurs.  Barton, 6 M.  & W.  138. 

(x)  See  Boucher  v.  Lawson,  Rep.  Weston  r.  Wright,  7  M.  &W.  396. 

temp.  Hardwicke,  85.  (6)  Thackerr.  Moates,  1  M.&  Rob.79. 


PRINCirAL   AND    AGENT. 


119 


description,  an  attorney  to  transact  all  his  legal  business,  a  Rights  of  third 
master  (c)  to  perform  all  things  relating  to  the  usual  employ-  principal!^*'"* 
ment  of  his  ship,  and  so  in  other  instances.  The  authority  of 
such  an  agent  to  perform  all  things  usual  in  the  line  of  busi- 
ness in  which  he  is  employed,  cannot  be  limited  by  any 
private  order  or  direction,  not  known  to  the  party  dealing 
Avith  him.  {d)  But  the  rule  is  directly  the  reverse  concerning 
a  particular  agents  i.  e.  an  agent  employed  specially  in  one 
single  transaction,  for  it  is  the  duty  of  the  party  dealing  with 
such  a  one,  to  ascertain  the  extent  of  his  authority ;  and  if  he 
do  not  he  must  abide  the  consequences,  (e) 

We  have  seen  that  a  subsequent  assent  by  the  principal  to 
his  agent's  conduct  exonerates  the  latter  from  the  conse- 
quences of  a  departure  from  his  orders.     In  like  manner  it 


(c)  The  authority  of  a  master  is 
very  extensive.  See  Rinquist  v.  Dit- 
chell.  Abb.  p.  2,  c.  2.  Ellis  v.  Turner, 
8  T.  R.  531  ;  Abb.  p.  2,  c.  3.  And 
see  particularly  Arthur  v.  Barton,  6 
Mee.  &  Welsh.  142,  where  it  was  held 
that  even  in  an  English  port  the  master 
may,  if  it  be  a  case  of  necessity,  borrow 
money  for  the  use  of  the  ship.  Accord. 
Weston  f.  Wright,  7  M.  &  W.  396. 
But  this  is  on  the  supposition  not 
merely  that  the  supply  of  money  is 
necessary,  but  that  the  owner  cannot 
be  communicated  with,  and  the  rule  is 
the  same  as  to  goods.  Johns  v.  Simons, 
2  Q.  B.  425.  Stonehouse  v.  Gent, 
tbid.  431.  He  may  in  foreign  parts 
hypothecate  the  ship  or  freight,  if  that 
be  necessary,  in  order  to  raise  money 
for  her  use ;  he  may  for  the  same  pur- 
pose hypothecate  the  cargo.  The  Gra- 
titudine,  3  Rob,  A,  R.  240.  Nay,  if 
money  cannot  otherwise  be  obtained 
for  repairs,  he  may  sell  part  of  it, 
Abbott,  p.  2,  c.  3,  and  may,  in  some 
cases  of  extremity,  dispose  even  of  the 
cargo  or  ship  itself,  for  the  benefit 
of  all  concerned.  Hunter  v.  Parker, 
7  M.  &  W.  322.  Vlierboom  v. 
Chapman,  13  M.  &  W.  230.  He  has, 
moreover,  authority  over  all  persons  in 
the  ship,  in  matters  relating  to  her 
navigation  and  the  preservation  of  good 
order  on  board,  and  may,  in  case  of 


disobedience  or  disorder,  administer 
reasonable  correction  ;  his  authority  in 
this  respect  resembling  that  of  a  parent 
over  his  child,  or  a  master  over  his 
apprentice  or  scholar.  But  he  must 
take  care  that  there  be  a  sufficient  cause 
for  chastisement,  and  that  the  chastise- 
ment be  reasonable,  otherwise  he  will 
be  punishable.     Abbott,  p.  2,  c.  4. 

(rf)  Whitehead  i'.  Tuckett,  15  East, 
400.  Nickson  v.  Brohan,  10  Mod. 
109.  Thorold  v.  Smith,  11  Mod.  87. 
See  Daniells  v.  Adams,  Ambl.  498. 
Petties  V.  Soame,  13  Vin.  Abr.  6  E. 
I.  Compy.  V.  Hensley,  1  Esp.  111. 

(e)  Fenn  ».  Harrison,  4  T.  R.  177. 
Waters  v.  Brogden,  1  Y.  &  J.  457. 
Daniell  p.  Adams,  Ambl.  498.  Clinan 
p.  Cooke,  1  Sch.  &  Lef.  22,  Seton  v, 
Slade,  7  Ves.  276.  E.  I.  Compy.  tn. 
Hensley,  1  Esp.  111.  Woodin  ». 
Burford,  2  C.  &  M.  391.  Jordan  rh 
No^^on,  4  M.  &  W.  155.  Sykes  v, 
Giles,  5  M.  &  W.  645.  Rotton  v. 
Inglis,  2  Q.  B.  667,  where  a  bill  drawn 
on  Bruce,  Shand,  and  Co.,  having  been 
transmitted  to  Alexander  and  Co.  by 
the  holders,  with  instructions  to  do  the 
needful,  and  having  been  dishonoured 
by  non-acceptance,  it  was  held  that  A. 
and  Co.  had  no  authority  to  receive 
payment  of  it  after  protest,  and  that 
the  money  so  paid  did  not  become  the 
holder's. 
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Rights  of  third  will  render  the  principal  liable  for  contracts  made  in  violation 

persons  against       n  ^  ^  •  ^  '  •  ,    • 

principal.  01  such  ordcrs,  or  even  without  any  previous  retainer   or 

employment,  for  omnis  ratihibitio  retrotrahitur  et  mandato 
(BQuiparatur.  {g)  Such  an  assent  may  be  inferred  from  the 
conduct  of  the  principal  (A),  who  cannot  confirm  a  transaction 
in  part,  and  repudiate  it  as  to  the  rest,  but  must  either  adopt 
all  or  none,  (i) 

The  general  rule,  however,  is,  that  the  authority,  of  what- 
ever description,  must  be  strictly  pursued;  otherwise  the 
principal,  if  his  agent  be  a  particular  one,  will  not  be  bound ; 
and  if  he  be  a  general  agent,  will  not  be  bound,  save  under  the 
eircumstances  above  described,  and  not  under  any  circumstances 
whatever,  if  the  third  party,  at  the  time  of  his  contracting  was, 
or  ought  to  have  been,  aware  of  the  limited  extent  of  the 
agent's  authority,  which  is  construed  by  the  courts  with  a 
great  deal  of  strictness  {K) :  thus,  if  given  to  two,  it  cannot  be 
executed  by  one,  though  the  other  should  die  or  refuse ;  and 
if  given  to  three  jointly  and  severally,  it  cannot  be  executed  by 
two,  though  it  may  either  by  all  three,  or  by  one  only.  (J) 
However,  the  courts  are  now  disposed  to  relax  from  the 
technical  precision  of  ancient  times  in  construing  these  and 
the  like  words,  and  will  search  the  whole  instrument  for  the 
ipaaker's  intention  (iti)  ;  but,  where  that  is  once  ascertained, 
they  will  confine  the  agent  to  it  with  the  utmost  strictness,  (n) 

ig)  Ward  v.  Evans,  Sal.  442.   Comb.  {k)  Gardiner  v.  Baillie,  6  T.  R.  591.. 

450;    Ld.    Raym.    930.     Maclean    v.  Tobin  v.    Crawford,  5  M.  &  W.  235 

Dunn,  4   Bingh.   722.     Henderson  v.  Acey  ».  Fernie,  7  M.  &  W.  151.      Co. 

Barnwall,  1    Y.   &   J.   387.      Fenn  v.  Litt.   258    b.      It   is   said,    that  if  an 

Harrison,  3  T.   R.  757 ;  4  T.  R,  1 77.  agent  do  more  than  he  is  authorised. 

Coles  V.  Trecothick,  9  Ves.  236.  251,  the  act  is  bad  for  the  excess  only,  pro- 

2  ;  but  the  assent  must  be  given  to  the  vided  that  can  be  distinguished  ;  if  he 

act  really  done  by  the  agent,  and  not  do  less,  bad  altogether,  except  in  cases 

to  one  which  he  is  falsely  repres^ted  where  his  authority  is  coupled  with  an 

to  have  done.'  Horsefall  v.  Fauntleroy,  interest.      See  Co.  Litt.  258  b.     Alex- 

10  B.  &  C.  755.  ander  v.  Alexander,  2  Ves.  644. 

(A)  Thorold  r.  Smith,  11   Mod.  88.  (Z)  Co.  Litt.  112  b ;   181b;   1  Roll. 

Howard  v.  Baillie,  2  H.  Bl.  618.    Wil-  Abr.  329;  1  And.  145. 
son    V.    Poulter,    2    Str.  859.       Smith  (m)   Guthrie  v.  Armstrong,  5  B.  & 

V.  Hodson,  4  T.  R.  21 1  ;  B.  N.  P.  131.  A.  628. 

(i)  Wilson  V.   Poulter,    2  Str.    159.  (w)  Barron  v.    Fitzgerald,  6  Bingh. 

Billon  V.  Hyde,  1  Atk.  128,     Smith  r  N.  C.  201,  where  an  authority  to  Bar- 

Hodson,  4  T.  R.  211.     Hovil  v.  Pack,  ron  and  Stewart,  to  effect  an  insurance 

7  Eaist,  146.  in  their  own  two  names,  was  held  not 
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At  the  same  time,  the  Courts  are  so  far  liberal  In  constru-  Rights  of  third 
ing  authorities  given  to  agents,  that  they  will  hold  them  to  principal:''^'  ^ 
include  permission  to  use  all  necessary,  or  even  usual  means, 
of  carrying  the  main  intention  of  the  principal  into  effect  in 
the  best  manner  (o) :  thus,  an  agent  employed  to  get  a  bill 
discounted  may,  perhaps,  unless  expressly  restricted,  indorse 
it  in  the  name  of  his  employer  {p) :  a  broker  employed  to 
effect  a  policy  of  insurance  may  adjust  the  loss,  and  do  all 
that  is  requisite  towards  such  adjustment  (5') :  an  agent  to 
receive  rents  and  let  has  power  to  determine  the  tenancy  (r) : 
an  agent  employed  to  issue  process  may  receive  the  debt  and 
costs  (s),  and  a  warranty  given  by  an  agent  entrusted  to  sell 
prima  facie  binds  the  principal,  (t)  A  master  who  sends  his 
servant  to  buy  goods,  and  gives  him  no  money  to  pay,  doubt- 
less authorises  him  to  pledge  his  credit,  (m)  But  though  the 
agent  has  an  implied  authority  to  use  those  means,  of  which 
the  principal  could  not  but  have  foreseen  the  necessity,  and 
therefore,  could  not  but  have  intended  to  authorize ;  yet,  if 
an  unusual  contingency  arise,  it  does  not  follow  that  the 
agent  will  have  power,  however  useful  it  might  be,  to  do  that 
which  would  enable  him  to  meet  the  contingency  in  the  best 
manner :  thus,  it  was  decided  in  Hawtayne  v.  Bourne,  7  M. 
&  "W.  597,  that  there  is  no  implied  authority  in  an  agent 
conducting  the  general  business  of  a  mine  to  borrow  money 


to    warrant    the    effecting   one   in   the  Runquist  v.  Ditchell,  3  Esp.  65.     See 

names  of  Barron,  Stewart,  and  Smith,  Hicks  v.  Hankin,  4  Esp.  1 1 4.    White- 

whom  they  had  taken  mto  partnership,  head  v.  Tuckett,  15  East,  400.     Ellis 

Attwood  V.  Mannings,  7  B.  &  C.  278,  t-.  Turner,  8  T.  R.  531. 

an  important   case,   but  which  cannot  {p)  Fenn  v.  Harrison,  4  T.  R.  177  ; 

be   satisfactorily  abridged.      Hogg    v.  3  T.  R.  757. 

Snaith,   1  Taunt.  347.      Murray  v.  E.  {q")  Richardson «.  Anderson,  1  Camp. 

I.  Compy.,  5  B.   &  A.  204.     Esdaile  43  n. 

V.  La  Nauze,  1  Y.  &  Coll.     Fearn    v.  (r)  Doe  d.  Manvers  v.  Mizen,  2  M. 

Filica,  7  M.  &  Gr.  513.    Agent  to  pay  &  Rob.  57. 

and  receive  cannot  endorse  bills.  David-  (s)  Weary   v.    Alderson,    2    M.    & 

son  V.  Stanley,  2  M.  &  Gr.  721.  Rob.  127. 

(  o)  Richardson  v.  Anderson,  1  Camp.  (f)  See  the  cases  cited  supra,  note  f. 

43  n.      Goodson  v.   Brooke,  4  Camp.  And  see  Woodin  v.  Burford,  2   C.  & 

163.     Withington  I'.  Herring,  5  Bingh.  Mee.  391  ;  4  Tyrwh.  164. 

442.    Ducarry  v.  Gill,  1  M.  &  M.  450.  (m)   Per  Tindal  L.  C,  J.,  delivering 

Alexander  v.  Gibson,  2  Camp.  555,  et  judgment  of  Ex.  Ch.  in  Tobin  v.  Craw- 

7Mtas,     Helyar  v.   Hawke,  5   Esp.  72.  ford,  9  M.  &  W.  718. 


122  MERCANTILE   PERSONS. 

Rights  of  third  in  case  of  necessity. — "No  such  power,"  said  Parke,  B., 
Jdncrpaf.^*'"'*  exists,  cxccpt  in  the  cases  of  the  master  of  a  ship,  and  of  the 

acceptor  of  a  bill  for  the  honor  of  the  drawer.     The  latter 

derives  its  existence  from  the  law  of  merchants,  and,  in  the 
former  case,  the  law,  which  generally  provides  for  ordinary 
events  and  not  for  cases  which  are  of  rare  occurrence,  considers 
how  likely  and  frequent  are  accidents  at  sea,  when  it  may 
be  necessary,  in  order  to  have  the  vessel  repaired  or  to 
raise  the  means  of  continuing  the  voyage,  to  pledge  the 
credit  of  her  owners  ;  and  therefore  it  is  that  the  law  invests 
the  master  with  power  to  raise  money,  and  by  an  instrument 
of  hypothecation,  to  pledge  the  ship  itself,  if  necessary.  If 
that  case  be  analogous  to  this,  it  follows,  that  the  agent  had 
power,  not  only  to  borrow  money,  but,  in  the  event  of 
security  being  required,  to  mortgage  the  mine  itself.  The  au- 
thority of  the  master  of  a  ship  rests  on  the  peculiar  character 
of  his  office,  and  affords  no  analogy  to  the  case  of  an  agent. 
I  am  therefore  of  opinion,  that  the  agent  of  this  mine  had 
not  the  authority  contended  for." 

Such  being  the  general  rules  concerning  an  agent's  power, 
let  us  now  consider  a  little  more  particularly,  what  course  he 
must  pursue,  in  order  to  bind  his  principal  by  two  or  three 
of  the  most  usual  species  of  engagements. 

In  executing  a  deed,  he  may  either  sign  the  name  of  his 
principal  (y),  or  state  it  to  be  done  by  himself  as  agent  for  his 
principal  (w),  or  by  his  principal,  through  him,  the  agent,  (or) 
But  if  he  sign  his  own  name  without  mentioning  his  principal, 
the  latter  will  not  be  bound,  (y) 

In  like  manner,  an  agent  employed  to  draw,  indorse,  or 
accept  negociable  instruments,  must  take  care  not  to  do  so  in 
his  own  name,  for,  if  he  do,  he  will  himself  be  liable  to  the 
holder,  (z) 

(«)  9  Co.  16,  77  ;  Moor,  pi.  1106  ;  v.  Ashley,  Moor,  818  ;  see  1  Str.  705. 

1  Str.  705.    Wilksv.  Back,  2  East,  142.  Wiiks  v.   Back,  2  East,   142.      Bacon 

(w)  9  Co.  77.     Parker  v.  Kett,  Sal.  v.   Duharry,    1   Ld.   Raym.  246  ;   Sal. 

95.  70;   12  Mod.  129. 

(a?)  Wilks  V.  Back,  2  East,  142,  per  {z)  Leadbitter  v.    Farrow,  5   M.   & 

Grose,  J.  S.  345.     Le  Fevre  v.  Lloyd,  5  Taunt. 

(y)  9  Co,  76,  77.     D'Abridgecourt  749.     Sowerby  v.  Butcher,    2    Cr.  & 
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As  to  his  power  to  bind  the  principal  by  a  disposition  of  Rights  of  third 
his  goods,  the  common  law  rule  was,  as  maj  be  collected  from  principal." 
the  foregoing  observations,  that  to  acquire  a  good  title  to  the 
employer's  property  by  purchasing  it  from  his  agent,  such 
purchase  must  have  been,  either  in  market  overt  and  without 
knowledge  of  the  seller's  representative  capacity,  or  from  an 
agent  acting  according  to  his  instructions,  or  from  one  acting 
in  the  usual  course  of  his  employment,  and  whom  the  buyer 
did  not  know  to  be  transgressing  his  instructions,  (a)  The 
reason  of  this  is  clear ;  for  unless  the  transaction  took  place 
bond  fide  in  a  market  overt  (in  which  case,  a  peculiar  rule  of 
law  steps  in  for  its  protection)  (J),  an  agent  selling  without 
express  authority  must,  that  his  act  might  be  supported,  have 
sold  under  an  implied  one.  But  we  have  seen  that  an  implied 
authority  always  empowers  the  person  authorized  to  act  in 
the  usual  course  of  his  employment ;  consequently,  if  he  sold 
in  an  unusual  mode,  he  could  have  no  implied  authority  to 
support  his  act ;  and  as  he  had  no  express  one,  his  sale  of 
course  fell  to  the  ground.  For  instance,  the  usual  employ- 
ment of  a  factor  being  to  sell,  it  was  repeatedly  decided  that 
he  could  not  pledge  the  goods  entrusted  to  him.  (c) 

Such  was  the  rule  of  the  common  law ;  but,  being  con- 
sidered prejudicial  to  credit  by  the  greater  number  of  mer- 
cantile men,  it  was  altered  by  statute  4  Geo.  4,  c.  83,  and 
afterwards  by  the  amended  act  of  6  Geo.  4,  c.  94,  usually 
called  **  The  Factor's  Act,"  and  from  which,  taken  in  con- 
junction with  the  statute  5  &  6  Vict.  c.  39  (rf),  the  law  on  this 
subject  must  now  be  collected. 

By  this  statute,  the  person  (e)  in  whose  name  goods  are 

Mee.    371;  4  Tyrwh.    325.     Rew    v.  Bouchot  ».  Goldsmid,  5  Ves.  jun.  211 . 

Pettet,  1  Ad.  &  E.  196.  See  Pickering  v.   Busk,    15  East,  44. 

(a)  Vide   12  Mod.    514.     Wiltshire  Martini    v.    Coles,    1    M,    &    S.    140, 
V.    Sims,    1    Camp.    258.     Newson   v.  Shipley  v.    Kymer,   1    M.   &    S.    484. 
Thornton,  6  East,   17.     M'Combie  v.  Solly    v.  Rathbone,  2    M.    &   S.  298. 
Davies,  6  East,  538.     De  Bouchot  v.  Cockran  v.  Irlam,  ibid.  301.    Williams^ 
Goldsmid,  5  Ves.  jun.  211.  v.  Barton.   3  Bingh.   139.     Duclos  v. 

(b)  See  Book  3,  cap.  "  Contracts  of  Ryland,  5  Moore,  41 8  n. 

Sale."  (d)  See  these  Acts  set  out  in  the  Ap- 

(c)  Paterson  v.   Tash,  2  Str.    1182.      pendix. 
Daubigny  t>.  Duval,  5  T.  R.  604.    De         (e)  Sect.  1. 
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Rights  of  third  shipped  is  to  be  deemed  the  true  owner  thereof,  so  far  as  to 

persons  against  •  i       i 

principal.  entitle  the  consignee  to  a  lien  thereon,  in  respect  of  any  money 

or  negociable  security  advanced  by  him  to  such  person,  or 
received  by  such  person  to  his  use,  if  he  has  not  notice  by 
the  bill  of  lading  or  otherwise,  at  or  before  the  time  of  the 
advance  or  receipt,  that  such  person  is  not  the  actual  and 
honajide  owner  of  the  goods,  and  such  person  shall  be  taken, 
for  the  purposes  of  this  act,  to  have  been  entrusted  with  the 
goods  for  the  purpose  of  consignment  or  of  sale,  unless  the 
contrary  be  made  to  appear. 

A  person  {g)  entrusted  with,  (Ji)  and  in  possession  of,  any 
bill  of  lading,  India  warrant,  dock  warrant,  warehouse  keeper's 
certificate,  wharfinger's  certificate,  warrant,  or  order  for  de- 
livery of  goods,  shall  be  deemed  to  be  the  true  owner  of  the 
goods  described  in  the  said  several  documents,  so  far  as  to 


(<?)  Sect.  2. 

(A)  In  Close  v.  Holmes,  2  M.  & 
Rob.  23,  these  words  are  said  to  have 
been  ruled  by  Alderson,  B.,  to  give 
validity  to  pledges  of  documents  en- 
trusted to  the  factor  by  his  principal, 
not  to  pledges  of  documents  created 
by  the  factor  himself.  It  seems,  how- 
ever, from  Baron  Alderson's  obser- 
vations at  page  580  of  Phillips  v.  Huth, 
6  Mee.  &  Wels.  572,  that  there  was 
some  misconception  about  the  point 
really  decided  in  Close  v.  Holmes.  In 
Phillips  V.  Huth,  6  Mee.  &  Wels.  572., 
the  Court  of  Exchequer  held  that  it 
did  not  follow  that  documents  were 
entrusted  to  a  factor  by  his  princip.il, 
because  the  principal  had  put  into  his 
hands  the  means  of  obtaining  possession 
of  them.  In  that  case  factors  were 
entrusted  with  the  bills  of  lading  of 
two  cargoes  of  tobacco  by  means  of 
which  bills  they  were  enabled  to  obtain 
the  dock  warrants.  It  was  proved 
that  tobacco  was  sold  sometimes  by 
delivery  order,  sometimes  by  warrant, 
which  latter  is,  however,  not  conve- 
nient unless  an  entire  cargo  be  sold. 
The  factors  having,  before  any  neces- 
sity for  a  sale  arose,  obtained  the  war- 
rants   and   pledged  them  for  debts  of 


their  own,  it  was  held,  that  the  pledges 
were  not  protected  by  this  section. 
"  It  is  not  enough  (said  the  Court)  to 
shew  that  the  plaintiffs  empowered  the 
factors  to  possess  themselves  of  the 
warrants  whenever  they  chose ;  it  must 
be  shewn  that  they  really  intended  the 
factors  should  be  possessed  of  them  at 
the  time  they  pledged  them,  or  it  must 
be  shewn  that  they  meant  them  not 
only  to  have  the  power  the  possession 
of  the  bill  of  lading  would  give  —  of 
getting  the  warrant  when  they  liked — 
but  to  exercise  it  by  obtaining  it  when- 
ever they  in  their  discretion  might 
think  fit."  In  Hatfield  v.  Phillips, 
9  M.  &  W.  647.  &  14  M.  &  W.  665. 
the  Exchequer  Chamber  and  House  of 
Lords  were  of  the  same  opinion  on  a 
bill  of  exceptions,  and  the  former 
court  thought  that  the  question  whe- 
ther the  factor  was  entrusted  with  the 
particular  document  or  not,  was  one  of 
fact  for  the  jury;  and  in  Bonziu.  Stew- 
art, 4  M.  &  Gr.  295.  the  C.  P.  acted 
on  the  rule  laid  down  in  those  cases. 
See,  however,  the  statute  of  5  &  6  Vict, 
c.  39,  presently  cited,  and  which  ap- 
pears to  have  been  passed  partly  with  a 
view  to  the  above  decisions. 
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give  validity  to  any  contract  or  agreement  made  by  him  for  Rights  of  tiiird 
the  sale  or  disposition  (i)  of  the  goods,  or  any  part  thereof,  principal!^^'"^ 

or  the  deposit  or  pledge  thereof,  or  any  part  thereof^  as  a  

security  for  any  money  or  negociable  instrument  advanced  or 
given  upon  the  faith  of  such  document  (K),  if  the  buyer, 
disponee,  or  pawnee,  has  not  notice  by  the  document,  or 
otherwise,  (/)  that  such  person  is  not  the  actual  and  bond  fide 
owner  of  the  goods. 

But  if  such  person  (m)  deposit  or  pledge  the  goods  as  a  secur- 
ity ybr  a  pre-existing  debt  or  demand,  he  who  so  takes  the  deposit 
or  pledge,  without  notice,  shall  acquire  such  right,  title,  or 
interest,  and  no  further,  or  other  than  was  possessed  by  the 
person  making  the  deposit  or  pledge. 

Any  (w)  person  (o)  may  contract  for  the  purchase  of  goods 
with  any  agent  entrusted  toith  the  goods,  or  to  whom  they  may 
be  consigned,  and  receive  and  pay  for  the  same  to  the  agent, 
notwithstanding  he  shall  have  notice  that  the  party  with 
whom  he  contracts  is  a  factor  or  agent ;  if  such  contract  and 
payment  be  made  in  the  ordinary  and  usual  course  of  business, 
and  he  has  not,  at  the  time  of  the  contract  or  payment,  notice 

(i)  A  disposition  must  be  something  M.  &  Rob.  10  ubi  per  Lord  Tenterden. 

in  the  nature  of  a  sale.    Taylor  v.  Ky-  "  A  person  may  have   knowledge  of  a 

mer,    3    B.    &    Ad.    337.      Taylor  v.  fact  either  by  direct  communication,  or 

Trueman,  1  M.  &  M.  457.  by  being  aware  of  circumstances  which 

(A)  India  warrants  are  not  negoci-  must  lead  a  reasonable  man,  applying 
ahh  instruments  within  this  section,  ibid,  his  mind  to  them  and  judging  from 
See,  however,  5  Si  6  Vict.  c.  39.  A  them,  to  the  conclusion  that  the  fact 
party  seeking  to  avail  himself  of  the  2d  is  so.  Knowledge  acquired  in  either  of 
section  must  produce  the  contract  or  these  ways  is,  I  think,  enough  to  ex- 
agreement  to  which  he  wishes  to  give  elude  a  party  from  the  benefit  of  the 
validity,  if  it  be  in  writing.  Evans  v.  provisions  of  this  statute ;  slight  stispi- 
Truman,  2  B.  &  Ad.  886 ;  1  IM.  &  don,  I  think,  will  not." 
Rob.  10.  As  to  the  meaning  of  ad-  (m)  Sect.  3. 
vanced,  §-c.,  see  Phillips  v.  Huth,  6  M.  (m)  Sect.  4. 

&  W.  605.      And  Bonzi  v.   Stewart,  4  (o)  In  Monk  v.  Whittenburj',  2  B. 

M.  &  Gr.    295.,  where  it  was  decided  &    Ad.    484,    the    Court    said,  "It  is 

that   when  the  advance  was  made  on  difficult   to  say  what  is  meant  in  this 

documents,  for  which  others  were  after-  section  by    '  an  agent   entrusted  with 

wards  substituted,  the  latter  transaction  goods  ; '  but  we  are  clearly  of  opinion 

was  not  protected.  that  a  wharfinger    is   not  such   a  per- 

(Z)  This  word  is  said  to  have  been  son."     See    as  to  the  meaning  of  en- 
introduced    by  Lord    Eldon    in    com-  trusted  in  the  former  section,  page  1 24i 
mittee.    On  the  question,  What  is  such  ante  note  (A), 
notice  ?      vide    Evans   v.    Truman,   1 
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Rights  of  third  that  the  agent  is  not  authorized  to  sell  or  to  receive  the 

persons  against 
principal.  priCC. 

Any  (/?)  person  may  accept  any  goods  or  any  such  docu- 
ment as  aforesaid,  on  deposit  or  pledge  {q)  from  any  factor  or 
agent  notwithstanding  he  shall  have  notice  that  the  party  is  a 
factor  or  agent;  but,  in  such  case,  he  shall  acquire  such 
right,  title,  or  interest,  and  no  further  or  other,  than  was 
possessed  by  the  factor  or  agent,  at  the  time  of  the  deposit  or 
pledge,  (r) 

It  is  further  provided  (s)  that  this  act  shall  not  prevent 
the  true  owner  of  the  goods  from  recovering  them  from  his 
factor  or  agent,  before  a  sale,  deposit,  or  pledge,  or  from  the 
assignees  of  such  factor  or  agent  in  the  event  of  his  bank- 
ruptcy, nor  from  the  buyer  the  price  of  the  goods,  subject  to 
any  right  of  set-off  on  the  part  of  the  buyer  against  the  factor 
or  agent ;  nor  from  recovering  the  goods  deposited  or  pledged 
upon  repayment  of  the  money,  or  restoration  of  the  negoci- 
able  instrument,  advanced  on  the  security  thereof  to  the 
factor  or  agent ;  and  upon  payment  of  such  further  money, 
or  restoration  of  such  other  negociable  instrument  (if  any)  as 
may  have  been  advanced  by  the  factor  or  agent  to  the  owner, 
or  on  payment  of  money  equal  to  the  amount  of  such  instru- 
ment ;  nor  from  recovering  from  any  person  any  balance 
remaining  in  his  hands  as  the  produce  of  a  sale  of  the  goods, 
after  deducting  the  money  or  negociable  instrument  advanced 
on  the  security  thereof;  and,  in  case  of  the  bankruptcy  of  the 
factor  or  agent,  the  owner  of  the  goods  so  pledged  and  re- 
deemed shall  be  held  to  have  discharged  pro  tanto  his  debt 
to  the  estate  of  the  bankrupt. 

This  act  having  proved  in  some  respects  unsatisfactory,  and 
having  been  much  canvassed  in  the  case  of  Phillips  v.  Huth, 


(p)  Sect.  5.  (r)  And  therefore,  if  the  agent's  in- 

(q)  The  words  "  as  a  security  for  terest  in  the  thing  pledged  be  liable  to 

any  money  or  negociable  instrument,"  be   defeated  by  the  performance  of  a 

used  in  sect.   2,  are  not  found   here,  condition,  so  will  the  pledgee's.  Blandy 

A  fraudulent  sale  cannot  be  upheld  as  a  v.  Allen,  Dans.  &  Lloyd,  22.    Fletcher 

pledge  within  the  meaning  of  this  sec-  r.  Heath,  7  B.  &  C.  517. 
tion.     Thompson   v.   Farmer,  1  M.  &         (s)  Sect.  6. 
M,  48. 
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and  Hatfield  v.  Phillips,  9  M.  &  W.  648.,  (s)  by  the  5  &  6  Rights  of  third 
Vict.  c.  39,  reciting  the  6  Geo.  4.  c.  94.,  and  reciting  that  JSipaL"'''"'* 
under  it  advances  could  not  safely  be  made  on  goods  or  docu- 
ments  to  persona  known  to  have  possession  as  agents  only, 
and  reciting  that  it  is  necessary  that  the  same  protection 
should  be  given  to  advances  on  goods  as  to  sales,  and  that 
owners  who  would  be  bound  by  a  contract  of  sale,  should  be 
bound  by  a  contract  of  lien ;  and  reciting  that  the  act  did 
not  protect  exchanges  of  securities,  and  had  given  rise  to 
much  litigation,  it  was  enacted,  "that  from  and  after  the 
passing  of  that  Act  any  agent  who  shall  thereafter  be  in- 
trusted with  the  possession  of  goods,  or  of  the  documents  of 
title  to  goods,  shall  be  deemed  and  taken  to  be  owner  of  such 
goods  and  documents,  so  far  as  to  give  validity  to  any  contract 
or  agreement  by  way  of  pledge  (ss),  lien,  or  security  hondjide 
made  by  any  person  with  such  agent  so  intrusted  as  aforesaid, 
as  well  for  any  original  loan,  advance,  or  payment  made 
upon  the  security  of  such  goods  or  documents,  as  also  for 
any  further  or  continuing  advance  in  respect  thereof;  and  such 
contract  or  agreement  shall  be  binding  upon  and  good  against 
the  owner  of  such  goods,  and  all  other  persons  interested 
therein,  notwithstanding  the  person  claiming  such  pledge  or 
lien  may  have  had  notice  that  the  person  with  whom  such 
contract  or  agreement  is  made  is  only  an  agent. 

II.  *'  That  where  any  such  contract  or  agreement  for 
pledge,  lien,  or  security  shall  be  made  in  consideration  of  the 
delivery  or  transfer  to  such  agent  of  any  other  goods  or 
merchandise,  or  document  of  title,  or  negociable  security, 
upon  which  the  person  so  delivering  up  the  same  had  at  the 
time  a  valid  and  available  lien  and  security  for  or  in  respect 
of  a  previous  advance  by  virtue  of  some  contract  or  agree- 
ment made  with  such  agent,  such  contract  and  agreement,  if 
hondjide  on  the  part  of  the  person  with  whom  the  same  may 
be  made,  shall  be  deemed  to  be  a  contract  made  in  considera- 
tion of  an  advance  within  the  true  intent  and  meaning  of  that 
Act,  and  shall  be  as  valid  and  effectual,  to  all  intents  and 

(s)  Anti,  note  (/i).         («s)  See  as  to  this  Learoyd  v.  Robinson,  12  M.  &  W.  745. 
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Rights  of  third  purposGS,  and  to  the  same  extent  as  if  the  consideration 
principaL^*'"'^  for  the  Same  had  been  a  bona  fide  present  advance  of  money : 
Provided  always,  that  the  lien  acquired  under  such  last- 
mentioned  contract  or  agreement  upon  the  goods  or  docu- 
ments deposited  in  exchange  shall  not  exceed  the  value  at  the 
time  of  the  goods  and  merchandise  which,  or  the  docu- 
ments of  title  to  which,  or  the  negociable  security  which  shall 
be  delivered  up  and  exchanged. 

III.  "  That  that  Act,  and  every  matter  and  thing  therein 
'            contained,  shall  be  deemed  and  construed  to  give  validity  to 

such  contracts  and  agreements  only,  and  to  protect  only  such 
loans,  advances,  and  exchanges,  as  shall  be  made  bona  fide, 
and  without  notice  that  the  agent  making  such  contracts  or 
agreements  as  aforesaid  has  not  authority  to  make  the  same, 
or  is  acting  mala  fide  in  respect  thereof  against  the  owner  of 
such  goods  and  merchandise ;  and  nothing  therein  contained 
shall  be  construed  to  extend  to  or  protect  any  lien  or  pledge 
for  or  in  respect  of  any  antecedent  debt  owing  from  any  agent 
to  any  person  with  or  to  whom  such  lien  or  pledge  shall  be 
given,  nor  to  authorise  any  agent  intrusted  as  aforesaid  in 
deviating  from  any  express  orders  or  authority  received  from 
the  owner ;  but  that  for  the  purpose  and  to  the  intent  of  pro- 
tecting all  such  bona  fide  loans,  advances  and  exchanges  as 
aforesaid,  (though  made  with  notice  of  such  agent  not  being 
the  owner,  but  without  any  notice  of  the  agent's  acting  with- 
out authority,)  and  to  no  further  or  other  intent  or  purpose, 
such  contract  or  agreement  as  aforesaid  shall  be  binding  on 
the  owner  and  all  other  persons  interested  in  such  goods. 

IV.  "  That  any  bill  of  lading,  India  warrant,  dock  warrant, 
warehouse  keeper's  certificate,  warrant,  or  order  for  the  deli- 
very of  goods,  or  any  other  document  used  in  the  ordinary 
course  of  business  as  proof  of  the  possession  or  control  of 
goods,  or  authorizing  or  purporting  to  authorise,  either  by 
endorsement  or  by  delivery,  the  possessor  of  such  document 
to  transfer  or  receive  goods  thereby  represented,  shall  be 
deemed  and  taken  to  be  a  document  of  title  within  the  mean- 
ing of  that  Act ;  and  any  agent  intrusted  as  aforesaid,  and 
possessed  of  any  such  document  of  title,  whether  derived 
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immediately  from  the  owner  of  such  goods,  or  obtained  by   I^'gh's  of  tinrd 

•'  o  '  J     persons  against 

reason  of  such  agent's  having  been  intrusted  with  the  posses-  principal, 
sion  of  the  goods,  or  of  any  other  document  of  title  thereto, 
shall  be  deemed  and  taken  to  have  been  intrusted  with  the 
possession  of  the  goods  represented  by  such  document  of  title 
as  aforesaid,  and  all  contracts  pledging  or  giving  a  lien  upon 
such  document  of  title  as  aforesaid  shall  be  deemed  and  taken 
to  be  respectively  pledges  of  and  liens  upon  the  goods  to 
which  the  same  relates ;  and  such  agent  shall  be  deemed  to 
be  possessed  of  such  goods  or  documents,  whether  the  same 
shall  be  in  his  actual  custody,  or  shall  be  held  by  any  other 
person  subject  to  his  control,  or  for  him  or  on  his  behalf;  and 
where  any  loan  or  advance  shall  be  bond  fide  made  to  any 
agent  intrusted  with  and  in  possession  of  any  such  goods  or 
documents  of  title  as  aforesaid,  on  the  faith  of  any  contract 
or  agreement  in  writing  to  consign,  deposit,  transfer,  or  deliver 
such  documents  of  title  as  aforesaid,  and  such  goods  or  docu- 
ments of  title  shall  actually  be  received  by  the  person  making 
such  loan  or  advance,  without  notice  that  such  agent  was  not 
authorized  to  make  such  pledge  or  security,  every  such  loan 
or  advance  shall  be  deemed  and  taken  to  be  a  loan  or  advance 
on  the  security  of  such  goods  or  documents  of  title  within  the 
meaning  of  that  Act,  though  such  goods  or  documents  of  title 
shall  not  actually  be  received  by  the  person  making  such  loan 
or  advance  till  the  period  subsequent  thereto;  and  any 
contract  or  agreement,  whether  made  direct  with  such  agent 
as  aforesaid,  or  with  any  clerk  or  other  person  on  his  behalf, 
shall  be  deemed  a  contract  or  agreement  with  such  agent ; 
and  any  payment  made,  whether  by  money  or  bills  of  ex- 
change, or  negotiable  security,  shall  be  deemed  and  taken  to 
be  an  advance  within  the  meaning  of  that  Act ;  and  an  agent 
in  possession  as  aforesaid  of  such  goods  or  documents  shall  be 
taken,  for  the  purposes  of  that  Act,  to  have  been  intrusted 
therewith  by  the  owner  thereof,  unless  the  contrary  can  be 
shown  in  evidence. 

V.  "  That  nothing  therein  contained  shall  lessen,  vary,  alter, 
or  affect  the  civil  responsibility  of  an  agent  for  any  breach  of 
duty  or  contract,  or  non-fulfilment  of  his  orders  or  authority, 

K 
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Rights  of  third  in  respcct  of  any  such  contract,  agreement,  or  pledge  as 

persons  against      ^  . , 

principal  aforesaid. 

-  VI.  "  That  if  any  agent  intrusted  as  aforesaid  shall,  con- 
trary to  or  without  the  authority  of  his  principal  in  that 
behalf  for  his  own  benefit  and  in  violation  of  good  faith,  make 
any  consignment,  deposit,  transfer,  or  delivery  of  any  goods 
or  documents  of  title  so  intrusted  to  him  as  aforesaid,  as  and 
by  way  of  a  pledge,  lien,  or  security ;  or  shall,  contrary  to  or 
without  such  authority,  for  his  own  benefit  and  in  violation 
of  good  faith,  accept  any  advance  on  the  faith  of  any  contract 
or  agreement  to  consign,  deposit,  transfer,  or  deliver  such 
goods  or  documents  of  title  as  aforesaid ;  every  such  agent 
shall  be  deemed  guilty  of  a  misdemeanor,  and  being  convicted 
thereof,  shall  be  sentenced  to  transportation  for  any  term  not 
exceeding  fourteen  years,  nor  less  than  seven  years,  or  to 
suffer  such  other  punishment  by  fine  or  imprisonment,  or  by 
both,  as  the  Court  shall  award;  and  every  clerk  or  other 
person  who  shall  knowingly  and  wilfully  act  and  assist  in 
making  any  such  consignment,  deposit,  transfer,  or  delivery, 
or  in  accepting  or  procuring  such  advance  as  aforesaid,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  any 
of  the  punishments  which  the  Court  shall  award,  as  herein 
before  last  mentioned :  Provided  nevertheless  that  no  such 
agent  shall  be  liable  to  any  prosecution  for  consigning, 
depositing,  transferring,  or  delivering  any  such  goods  or  docu- 
ments of  title,  in  case  the  same  shall  not  be  made  a  security 
for  or  subject  to  the  payment  of  any  greater  sum  of  money 
than  the  amount  which  at  the  time  of  such  consignment, 
deposit,  transfer,  or  delivery,  was  justly  due  and  owing  to 
such  agent  from  his  principal,  together  with  the  amount  of 
any  bills  of  exchange  drawn  by  or  on  account  of  such  principal 
and  accepted  by  such  agent:  Provided  also,  that  the  con- 
viction of  any  such  agent  so  convicted  as  aforesaid  shall  not 
be  received  in  evidence  in  any  action  at  law  or  suit  in 
equity  against  him,  and  no  agent  intrusted  as  aforesaid  shall 
be  liable  to  be  convicted  by  any  evidence  whatsoever  in 
respect  of  any  act  done  by  him,  if  he  shall,  at  any  time  pre- 
viously to  his  being  indicted  for  such  offence,  have  disclosed 
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such  act,  on  oath,  in  consequence  of  any  compulsory  pi-ocess  Rights  of  third 
of  any  Court  of  law  or  equity  in  any  action,  suit,  or  pro-  pHndpaL^'''"'* 

ceeding  which  shall  have  been  bona  fide  instituted  by  any  party  

aggrieved,  or  if  he  shall  have  disclosed  the  same  in  any  ex- 
amination or  deposition  before  any  commissioner  of  bankrupts. 

VII.  "  That  nothing  therein  contained  shall  prevent  such 
owner  as  aforesaid  from  having  the  right  to  redeem  such 
goods  or  documents  of  title  pledged  as  aforesaid,  at  any  time 
before  such  goods  shall  have  been  sold,  upon  repayment  of 
the  amount  of  the  lien  thereon,  or  restoration  of  the  securities 
in  respect  of  which  such  lien  may  exist,  and  upon  payment  or 
satisfaction  to  such  agent,  if  by  him  required,  of  any  sum  of 
money  for  or  in  respect  of  which  such  agent  would  by  law  be 
entitled  to  retain  the  same  goods  or  documents,  or  any  of 
them,  by  way  of  lien  as  against  such  owner,  or  to  prevent  the 
said  owner  from  recovering  of  and  from  such  person  with 
whom  any  such  goods  or  documents  may  have  been  pledged, 
or  who  shall  have  any  such  lien  thereon  as  aforesaid,  any  ba- 
lance or  sum  of  money  remaining  in  his  hands  as  the  produce 
of  the  sale  of  such  goods,  after  deducting  the  amount  of  the 
lien  of  such  person  under  such  contract  or  agreement  as 
aforesaid :  Provided  always,  that  in  case  of  the  bankruptcy 
of  any  such  agent  the  owner  of  the  goods  which  shall  have 
been  so  redeemed  by  such  owner  as  aforesaid  shall,  in  respect 
of  the  sum  paid  by  him  on  account  of  such  agent  for  such  re- 
demption, be  held  to  have  paid  such  sum  for  the  use  of  such 
agent  before  hia  bankruptcy,  or  in  case  the  goods  shall  not  be 
so  redeemed  the  owner  shall  be  deemed  a  creditor  of  such 
agent  for  the  value  of  the  goods  so  pledged  at  the  time  of  the 
pledge,  and  shall,  if  he  shall  think  fit,  be  entitled  in  either  of 
such  cases  to  prove  for  or  set  off  the  sum  so  paid,  or  the 
value  of  such  goods,  as  the  case  may  be." 

When  an  agent  having  a  proper  authority  purchases  in  the 
name  of  his  principal,  it  is  clear  from  what  has  been  said,  that 
the  principal  is  bound  to  the  vendor :  if,  however,  the  vendor, 
preferring  the  credit  of  the  agent  to  that  of  the  principal, 
agree  with  the  former  to  accept  him  as  his  debtor  instead  of 
the  latter,  he  cannot  afterwards  alter  his  election,  turn  round 

K    2 
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Rights  of  third   ancl  cliargc  the  principal,  (f)     But  it  often  happens,  that  a 
principal."  broker  purchases  in  his  own  name,  without  disclosing  that  he  has 

any  principal :  where  this  takes  place,  the  broker  is  of  course 
the  person  to  whom  the  vendor  gives  credit ;  yet,  if  he  after- 
wards discover  the  principal,  he  may  elect  to  abandon  the 
responsibility  of  his  broker,  and  charge  him  (u) :  and  so  he 
may,  if  the  broker,  on  making  the  purchase,  stated  himself  to 
be  an  agent,  but  omitted  to  state  the  name  of  his  principal, 
which  is  afterwards  discovered  (y) :  unless,  in  either  of  these 
cases,  the  seller  have  suffered  the  time  for  payment  to  elapse, 
and  the  principal  to  alter  the  state  of  his  account  with  the 
broker  in  such  a  manner  that  he  would  be  a  loser  if  called  on 
to  pay  to  the  seller  (w),  for  then,  indeed,  sooner  than  that  the 
principal  should  be  injured,  the  seller  will  be  taken  to  have 
'  selected  the  agent  for  his  debtor,  (x)  But  if  the  time  for 
payment  have  not  elapsed,  the  principal  cannot,  by  prematurely 
settling  with  his  agent,  deprive  the  settler  of  his  election,  (y) 
It  seems  also  to  be  a  rule  that  whenever  the  agent  is  an 
English,  and  the  principal  a  foreign  merchant,  the  seller  will 
be  considered  as  having  given  credit  to  the  Englishman,  and 
that  he  and  not  the  foreigner  is  liable,  (r) 

Though  the  foregoing  observations  chiefly  refer  to  contracts, 
the  principal  will  be  equally  bound  by  any  act  done  by  the 
agent  in  the  course  of  his  employment  and  with  reference  to 
the  object  of  it ;  for  a  man  cannot  depute  another  to  transact 
his  business  and  refuse  to  be  responsible  for  his  conduct  in 
transacting  it.  Therefore  the  representation  of  the  agent  about 
-  the  subject  matter  of  a  contract,  which  he  is  negotiating  for 

(t)  Paterson  v.  Gandaseqiii,  1 5  East,         (v)  Thompson  v.   Davenport,   9  B. 

62.      Addison  v.  Gandaseqiii,  4  Taunt.  &  C.  78.  2  Smith's  L.  C.  212. 
574.   2  Smith's  L.  C.  205.  (w)  For   instances    in    which    such 

(m)  Railton  v.  Hodgson,  4  Taunt,  alterations  in  the  account  have  been 
576,  n.  Wilson «.  Hart,  7  Taunt.  295.  treated  as  material,  see  Robinson  v. 
The  law  of  evidence  opposes  no  obstacle  Read,  9  B.  &  C.  449.  Wyatt  v.  Mar- 
to  the  exercise  of  this  election  even  quis  of  Hertford,  3  East,  147. 
where  the  contract  is  in  writing,  for  if  (.r)  See  Thompson  v.  Davenport, 
the  principal  allow  the  agent  to  contract  Kymer  t).  Suwercropp,  1  Camp.  109. 
for  him  in  liis  (the  agent's  name),  that  (y)  Kymer  v.  Suwercropp,  1  Camp, 
name  becomes,  for  the  purposes  of  the  109. 

contract,  his  own.     Trueman  v.  Lodcr,         (z)  Paterson  v.  Gandasequi.  Thomp- 

11  A.  &  E.  594.  son  v.  Davenport. 
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his  principal,  will,  if  made  during  the  course  of  that  negotiation  Rlgiits  of  third 
bind  the  latter  (a) ;  but  it  must  be  made  during,  and  in  the  pHncipal!^'''"^ 

course  of  the  negotiation,  while  the  agent  is  actually  representing  

his  principal  therein,  for  if  made  at  any  other  time  it  has  no 
more  effect  than  that  of  a  mere  stranger,  (b)  So  also  the 
suj^pression  or  misrepresentation  by  an  agent  of  a  material 
fact  vitiates  an  insurance,  although  that  fact  may  have  been 
known  only  to  him,  not  to  his  principal  (c) ;  for  notice  to  the 
agent  is  considered  in  laio  notice  to  the  principal,  who  is  taken 
to  know  every  thing  about  a  transaction  that  his  agent  in  it 
knows  (d\  and  vice  versa  notice  to  the  principal  is,  where  that 
becomes  material,  generally  speaking  (e)  at  least,  notice  to  the 
agent.  (/)  And  as  the  agent's  representation  binds  the  prin- 
cipal, so  is  the  former's  admission  of  a  fact  evidence  against 
the  latter  of  its  truth,  (g)  But  the  admission  must,  like 
the  representation,  concern  a  matter  in  which  the  agent  is 
employed  to  act  for  his  principal,  and  must  be  made  during, 
and  in  the  course  of  such  employment  (A) ;  to  use  the  words 
of  Gibbs,  J.,  in  Langhorne  v.  Allnutt,  "  where  it  is  proved 


(a)  Peto  V.  Hague,  5  Esp.  134. 
Phill.  on  Ev.  7th  edit.  vol.  i.  p.  99. 

(h)  Phill.  on  Ev.  uU  supra,  Daw- 
son V.  Atty,  7  East,  367.  Snowball  v. 
Goodiicke,  4  B.  &  Ad.  .541. 

(c)  Fitzherbert  v.  Mather,  1  T.  R. 
12.  See  Seaman  v.  Fonnereau,  Str. 
1183.  Roberts  v.  Fonnereau,  Beawes, 
2G6.  Edwards  v.  Footner,  1  Camp. 
530.      Fillis  V.  Barton,  Park.  182. 

(d)  Willis  V.  Bank  of  England,  4  A. 
&  E.  21.  Cowen  v.  Simpson,  1  Esp. 
290.  Brotherton  v.  Hall,  Vernon,  574. 
Jennings  v.  Moore,  2  Ves.  G09.  See 
also  Ambl.  438.  Sheldon  v.  Cox,  2 
Eden,  224.  Doe  v.  Martin,  4  T.  R. 
66.      Toulmin  v.   Steer,  3  Meriv.  21 0. 

(e)  These  words  have  been  added  on 
account  of  the  qualification  whicli  this 
doctrine  seems  to  have  undergone  from 
Cornfootr.  Fowke,  6  M.  &  Wcls.  358; 
a  case,  the  authority  of  which  seems 
however  to  be  doubtful,  and  has  now 
been  denied  in  Fuller  v.  Wilson,  3  Q. 
B-    58.     This   case   was   reversed   on 


error,  but  upon  a  different  ground; 
3  Q.  B.  79 ;  see  Evans  v.  Collins,  5 
Q.  B.  804.  Collins  v.  Evans,  Ibid.  820. 

(/)  Willis  V.  Bank  of  England,  4 
A.  &  E.  21. 

(ff)  Harding  v.  Carter,  Park.  4. 
Palethorp  v.  Furnish,  2  Esp.  511. 
Anderson  v.  Sanderson,  2  Stark.  204. 
Gregory  v.  Parker,  1  Camp.  394. 
ClilTord  v.  Burton,  1  Bingh.  199. 
Jacobs  V.  Humphrey,  4  Tyrwh.  272. 
2  C.  &  M.  413. 

(A)  Fairlie  v.  Hastings,  10  Ves.  jun. 
123.  Langhorn  v.  Allnutt,  4  Taunt. 
511.  Kalh  V.  Johnson,  ibid,  565.  See 
Garth  D.  Howard,  8  Bingh.  451.  Snow- 
ball V.  Goodricke,  4  B.  &  Ad.  541.  It 
has  been  held-  that  if  one  man  refer  to 
the  evidence  or  opinion  of  another,  that 
evidence  or  opinion  is  given  by  the 
other  as  his  agent,  and  is  receivable 
against  him  by  way  of  admission. 
Daniel  v.  Pitt,  Peake,  238.  Williams 
V.  Innes,  1  Camp.  364.  Sybray  v. 
White,  1  Mee  &  Wels.  435. 
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Rights  of  third  that  A.  is  agent  for  B.,  whatever  A.  does,  or  says,  or  writes 
pHncipaL^^'"^  i^  ^^^  making  of  a  contract  as  agent  for  B.,  is  admis- 
sible  in  evidence,  because  it  is  part  of  the  contract  which  he 
makes  for  B.,  and,  therefore,  binds  B. ;  but  it  is  not  admissible 
as  his  account  of  what  passes."  In  consequence  of  the 
wording  of  the  9  Geo.  4,  c.  14,  it  has  been  decided  that  an 
acknowledgment  written  and  signed  by  an  agent  will  not  take 
a  debt  out  of  the  Statute  of  Limitations,  as  against  his 
principal,  {i) 

Payment  or  tender  of  ■payment  to  an  agent  in  the  course  oj 
his  employment  is  payment  or  tender  of  payment  to  the  princi- 
pal  (Ji),  but  the  payment  must  be  in  the  course  of  his  employ- 
ment (l)y  for  otherwise  he  will  have  no  express  authority,  and 
there  will  be  nothing  whence  to  deduce  the  existence  of  an 
implied  one ;  therefore  if  a  man  comes  to  pay  a  mortgage  debt 
to  a  merchant  at  his  counting-house,  and  pays  it  to  a  clerk, 
or  if  an  executor  pays  a  legacy  left  to  a  tradesman  to  a  shop- 
man serving  in  his  shop,  who  has  been  in  the  habit  of  receiving 
his  weekly  bills,  in  neither  of  these  cases  would  there  be  a 
good  payment  to  the  master,  (m)  It  is  not  in  the  course 
of  a  broker''s  business  to  receive  payment  for  goods,  the 
sale  of  which  he  has  negotiated  (n) ;  unless  he  be  acting 
for  an  undisclosed  principal,  (o)  An  insurance  broker  has 
a  right  to  receive  payment  of  a  loss ;  but  he  must  not,  in 
the  absence  of  any  evidence  of  consent  to  such  a  course  on 
the  part  of  the  assured,  set  it  off  against  his  own  debt  to  the 
underwriter  (p) ;  for  "  it  is  a  general  rule  of  law,  that  if  a 

(i)  Hyde  t;.  Johnson,  2  Bingh.  N.  137.     Blackburne  ?;.  Scholes,  2  Catnp. 

C.  776.  343.     See  Mynne  v.  JolifFe,  1   M.  & 

(/i)  Favenc  v.  Bennett,  1 1  East,  38.  Rob.  327. 

See  6   G.  4,  c.  94,  s.  4,  anti,  p.  125  ;  (o)  Blackburn  v.  Scholes,  uhi  sup. 

and  where  an  agent  has  a  right  to  re-  (p)  Todd  v.  Reid,  4  B.  &  A.  210. 

ceive  payment,  a  tender  thereof  to  him  (which  is,  however,  incorrectly  reported, 

is  a  tender  to  his  principal.     Goodland  per  Parke,  B.,  in  Stewart  v.  Aberdein, 

V.   Blewith,  1   Camp.  477.     Moffat  v.  4  M.  &  W.  224.)    Russell  v.  Bangley, 

Parsons,  1  Marsh.  55 ;  5  Taunt.  307.  ibid.   395.     Bartlett   v.    Pentland,    10 

Kirton  v.  Braithwaite,  1   M.  &  Wels.  B,  &  C.  760.    Scott  v.  Irving,  1  B.  & 

310.  Ad.     605.        The    principal    may    of 

(Z)  Sykes  v.  Giles,  5  M.^Sc  W.  645.  course  render  such  a  transaction  good 

(m)  Sanderson  v.  Bell,  2  Cr.  &  Mee.  by  adopting  it.     Gibson  v.  Winter,  5 

304 ;  4  Tyrwh.  244.  B.  &  Ad.  99. 

(w)  Baring    i:    Corrie,    2  B.  &  A. 
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ereditor  employ  an  agent  to  receive  money  of  a  debtor ,  and  the  Rights  of  third 
agent  receives  it,  the  debtor  is  discharged  as  against  the  prin-  principaL^^' 
cipal;  but  if  the  agent,  instead  of  receiving  money,  torite  off 
money  due  from  him  to  the  debtor,  then  the  latter  is  not 
discharged.''^  (q)  Where,  however,  the  usual  course  of  trade 
warrants  the  receipt  of  a  check,  note,  or  bill,  payment  in 
that  way  to  an  agent  will  discharge  the  debtor,  unless 
indeed  the  agent  be  a  particular  one,  and  such  a  course 
be  inconsistent  with  his  instructions.  (/•)  And  though 
the  general  rule  is,  as  has  just  been  stated  in  the  words 
of  the  late  learned  Lord  Chief  Justice  of  the  Queen's 
Bench,  yet  it  is  held,  that  "where  an  insurance  broker 
or  other  mercantile  agent  has  been  employed  to  receive 
money  for  another,  in  the  general  course  of  his  business, 
and  where  the  known  general  course  of  business  is  for 
the  agent  to  keep  a  running  account  with  the  principal, 
and  to  credit  him  with  the  sums  which  he  may  have  re- 
ceived, by  credits  in  account  with  the  debtors,  with  whom 
he  also  keeps  running  accounts,  and  not  merely  with 
monies  actually  received,  the  above  rule  cannot  properly 
be  applied,  but  it  must  be  understood  that,  where  an 
account  is  bond  fide  settled,  according  to  that  knowu  usage 
the  original  debtor  is  discharged,  and  the  agent  becomes  the 
debtor,  according  to  the  meaning  and  intention,  and  with 
the  authority  of  the  principal."  {s)  Payment  to  an  agent, 
moreover,  in  order  to  be  good,  must  be  specifically  appro- 
priated to  the  debt  due  to  his  principal,  not  made  upon  a 
general  account,  if)  A  factor  is,  by  the  nature  of  his  em- 
ployment, authorized  to  receive  payment  for  the  goods  of 
which  he  disposes,  yet  a  payment  even  to  him  will  not  ex- 
onerate a  debtor  who  has  received  express  notice  from  the 
creditor  not  to  pay  his  factor,  (m)     However,  if  the  creditor 

(«/)  Per  Abbott,  L.  C.  J.,  in  Rus-  (s)  Per  cur.   Stewart   v,  Aberdein, 

sell  V.  Bangley,  4  B.  &  A.  395.   Young  4  M.  &  W,  211.  228. 

V.  White,  7  Beav.  506.  (0  See  Bartlett  y.  Pentland,  ttUsKf. 

(r)  Thorold  v.  Smith,  11  Mod.  71.  (m)  Mann  u.  Forrester,  4  Camp.  60. 

88.     Ward  v.   Evans,   2   Ld.    Raym.  B.  N.  P.  130. 
930;    2    Sal.   442.      See    Partridge  v. 

Bankof  England,  15  L.  J.  Q,.  B.  395.  .         . 
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Rights  of  third  be  Indebted  on  the  balance  of  account  to  the  factor,  the 

pHnciiiai^*"^^    debtor  will  be  exonerated  by  a  payment  to  the  latter :  for 

a  factor  has,  as  we  shall  see  in  the  Fourth  Book,  a  lien  for 

the  general  balance  of  his  account  upon  the  price  of  goods 

which  he  has  sold,  (x) 

When  money  is  due  upon  a  written  security,  such  as  a 
bill  or  bond,  it  is  the  duty  of  the  debtor,  if  he  pay  to  an 
agent,  to  see  that  such  agent  is  in  possession  of  the  secu- 
rity, for  otherwise  it  is  said  that  he  will  not  be  discharged 
unless  the  money  reach  the  principal,  or  unless  he  can  prove 
that  the  agent  really  was  deputed  to  receive  that  money ; 
not  even  though  the  agent  to  whom  he  pays  may  have  been 
usually  employed  to  receive  money  (y),  for  his  non-production 
of  the  security  rebuts  the  implication  of  authority  arising 
from  such  his  employment. 

As  payment  to  an  authorized  agent  is  payment  to  his 
principal,  so  a  delivery  to  the  former  is  a  delivery  to  the 
latter :  thus,  a  delivery  of  goods  to  a  carrier's  servant  is  a 
delivery  of  them  to  the  carrier:  all  these  instances,  and 
many  others,  only  exemplify  that  general  maxim  upon 
which  the  whole  law  of  principal  and  agent  hinges.  Qui 
facit  per  alium  facit  per  se. 

Hitherto  we  have  only  considered  the  responsibility  of 
the  principal  to  third  parties,  in  consequence  of  contracts^ 
and  acts  connected  with  such  contracts;  but  he  is  also 
liable,  and  that  to  a  considerable  extent,  for  lorongs  com- 
mitted by  his  agent  while  engaged  in  his  service.  He  will, 
of  course,  be  so  in  every  instance  in  which  he  has  expressly 
commanded  the  wrong  to  be  done,  or  given  orders  which 
could  be  executed  only  by  its  commission  {z) ;  and  there 
are  many  instances  in  which  it  requires  no  express  com- 
mand to  make  him  answerable. 

Thus   he  is  responsible   for  the  negligence  of  his  agent, 

'{x)  Drinkwater  v.  Goodwin,  Cowp.  D.  of  Cleveland  v.   Dashwood,  2  Eq. 

251.     Hudson  r.  Granger,  5  B.  &  A.  Ca.    Ah.    709.     Wostcnholme  v.   Da- 

27.     See  Warner  v.  M'Kay,  1   M.  &  vies,  2  Freem.  289. 

W,  595.  (z)  Gregory  v.   Tiper,  9  B.   &  C. 

(y)  Hen  V.  Caisby,  1    Cha.   Ca.  93,  591. 
n.     Gerard  v.   Baker,  1   Cha.  Ca.  94. 
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acting    in    the    prosecution    of   his    business,    though    not  Fights  of  third 

under   his   immediate   direction;  as  if  one  of  his   servants  pHi^cipai. 

lame   a    customer's    horse    in   shoeing    him,    or    drive    his 

master's  carriage  so  unskilfully,  that  it  injures  the  person 

or  property  of  a  stranger :  innumerable  other  cases  might 

be  put  illustrating  the  general  principle  (a),  -which  seem ^  * 

to  extend  so  far,   as  to  make  the  employer  responsible,  at 

least  in  some  cases,  not  only  for  the  act  of  his  immediate 

agent,  but  for  that  of  a  sub-agent  employed  by  him.     Thus, 

where  A.  employed  B.  to  repair  his  house,  B.  contracted 

with   C.  to   do   the  work,   and  C.  with  D.    to   furnish   the 

materials,  which    D.'s   servant   carelessly  left  on  the  road, 

and   thereby  caused   an  injury  to  the  plaintiff,  it  was  held 

that  A.  was  answerable  for  the  mischief,  (b) 


(a)  Brucker  v.  Froniont,  6  T.  R. 
659.  See  1  Raym.  739.  Hurry  v. 
Rickman,  2  M.  &  R.  126.  Leslie  v. 
Pounds,  4  Taunt.  6-J9.  Weyland  v. 
Elkins,  Holt,  227;  1  Stark.  272. 
See  Lyons  v.  Martin,  8  A.  &  E.  512. 

(b)  Bush  V.  Steinman,  I  B.  &  P. 
404.  aiatthews  v.  West  Midd.  W.  W. 
Company,  3  Camp.  403.  Harris  v. 
Baker,  4  M.  &  S.  27.  Weyland  r. 
Elkins,  supra.  See  the  great  case  of 
Laugher  r.  Pointer,  5  B.  &  C.  547, 
in  which  the  Court  of  K.  B.  was 
equally  divided,  and  all  the  authori- 
ties and  arguments  pro  and  con  fully 
disc\issed :  it  was  a  case  in  which  the 
defendant  hired  job-horses  and  a 
coachman  from  a  livery-stable  keeper 
to  draw  his  own  carriage,  and  the 
coachman,  who  was  selected  and  paid 
by  the  livery-stable  keeper,  drove  the 
carriage  against  the  plaintiff's  horse. 
Abbott,  C.  J.  and  Littledale,  J.,  who 
held  the  defendant  not  to  be  liable, 
distinguished  Bush  v.  Steinman,  on 
the  ground  that  the  tort  there  hap- 
pened in  the  course  of  an  operation 
on  the  defendant's  real  property,  and 
was  therefore  in  the  nature  of  a  nuis- 
ance ;  and  asked  whether  the  em- 
ployer of  a  hackney  coachman,  or  a 
waterman,  or  the  hirer  of  post-horses, 
would    be    liable    for    injuries    done 


thereby.  Bayley,  J.  and  Holroyd,  J. 
contra,  conceded,  that  the  employer 
would  in  those  cases  be  irresponsible, 
but  distinguished  them  by  founding 
such  irresponsibility  on  usage  and  the 
public  nature  of  those  employments. 
See  Smith  v.  Lawrence,  2  M.  &  R.  I. 
Fenton  v.  C.  of  Dublin  Steam  Packet 
Co.  8  A.  &  E.  835.  Goodman  v. 
Rennel,  1  M.  &  P.  241,  Brady  v. 
Giles,  1  M.  &  Rob.  494,  where  Lord 
Abinger  left  the  question  "  as  whose 
servant  was  the  driver  acting"  to  the 
jury.  In  Randleson  f.  Murray,  8 
Ad,  &  Ell.  113,  a  warehouseman 
employed  a  master-porter  to  remove 
a  barrel  from  his  warehouse,  the 
master-porter  employed  his  own  men 
and  tackle,  and  through  the  neglect 
of  the  men  the  tackle  broke  and  the 
plaintifl'  was  injured.  Held,  that  he 
might  recover  from  the  warehouse- 
man. In  Quarman  v,  Burnett,  6  M. 
&  V/els.  499,  the  same  point  which  had 
been  argued  iu  Laugher  v.  Pointer 
arose  in  the  Court  of  Exchequer,  who 
decided  in  favour  of  the  view  taken 
by  Lord  Tenterden  and  Mr.  Justice 
Littledale.  However,  assuming  that 
the  view  taken  by  the  Court  of  Ex- 
chequer in  that  case  be  ultimately  al- 
lowed to  be  correct,  as  in  all  probabi- 
lity it  will  be,  care  must  be  taken  to 
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Rights  of  third 
persons  against 
principal. 


But  though  the  employer  is  answerable  for  the  negligence 
of  his  agent  while  engaged  in  his  service,  yet  he  is  not  so  for 
his  wilful  and  malicious  trespass :  thus,  "  if  a  servant  driving  a 
carriage,  in  order  to  effect  some  purpose  of  his  own,  wantonly 
strike  the  horses  of  another  person  and  produce  the  accident, 
the  master  is  not  liable,  though  if,  intending  to  effect  his 
master's  orders,  he  strike,  but  injudiciously,  and  to  extricate 
himself  from  a  difficulty,  that  will  be  negligent  and  careless 
conduct  for  wliich  the  master  will  be  liable,  being  an  act 
done  in  pursuance  of  the  servant's  employment."  (c) 


xJistinguish  between  the  case  in  which 
a  man  is  sued  for  the  act  of  the  ser- 
vant of  another  with  whom  he  has 
contracted,  and  the  case  in  which  he 
is  sued  for  the  act  of  one  whom  he 
has  authorized  another  to  retain  as  his 
agent.  "  Upon  the  principle  that  qui 
facit  per  alium  facit  per  se,  the  master 
is  responsible  for  the  acts  of  his  ser- 
vant, and  that  person  is  undoubtedly 
liable  who  stood  in  the  relation  of 
master  to  the  wrongdoer  —  he  who 
had  selected  him  as  his  servant  from 
a  knowledge  of  or  belief  in  his  skill 
and  care,  and  who  could  remove  him 
for  misconduct,  and  whose  orders  he 
was  bound  to  receive  and  obey.  And 
whether  that  servant  has  been  ap- 
pointed by  the  master  directly,  or  in- 
termediately through  the  intervention 
of  an  agent  authorized  by  him  to  ap- 
point servants  for  him  can  make  no 
difference."  Per  Parke,  B.  in  Quar- 
man  v.  Burnett,  uhi  supra.  Quarman 
V.  Burnett  has  since  been  acted  on  in 
Rapson  v.  Cubitt,  9  M.  &  W.  710.  ; 
and  see  Milligan  v.  Wedge,  12  Ad.  & 
Ell.  737.  The  case  too  of  persons,  who 
in  the  prosecution  of  a  lawful  work  enter 
into  a  contract  with  a  third  person  for  its 
performance,  seems  to  be  wholly  distin- 
guishable from  that  of  the  employment 
of  a  mere  servant.  There  seems  to  be 
no  reason  for  holding  them  responsible 
for  acts  which  they  never  authorized 
or  even  contemplated,  and  for  acts 
done  by  an  independent  person  against 
whom  they  could  only  have  redress  for 
deviations    from   his   engagement    in- 


jurious to  themselves.  See  Allen  v. 
Hay  ward,  15  L.  J.,  Q.  B.  99.  Bur- 
gess V.  Gray,  1  C.  B.  578. 

(c)  Per  curiam  Croft   v.   Alison,   4 

B.  &  A.  590.     M'Manus  v.  Crickett, 

1  East,  106.  Lyons  v.  Martin,  8  A. 
&  E.  512.  See  Hurry  v.  Rickman,  1 
M.  &  Rob.  126 ;  sed  qiuere  whether 
the  principal's  responsibility  be  not 
too  largely  described  in  that  case. 
Huzzey  v.  Field,  2  C,  M.  &  R.  432. 
It  may  be  remarked,  that  there  is  an 
exception  in  the-  case  of  some  public 
officers,  such  as  the  postmaster- gene- 
ral, commissioners  of  customs  and  ex- 
cise, auditors  of  the  exchequer,  &c., 
who  are  not  liable  for  the  acts  of  their 
inferior  officers,  nor  is  the  captain  of  a 
man-of-war  responsible  for  the  mis- 
conduct of  the  lieutenant,  if  there  is 
none  on  his  own  side.  Nicholson  v. 
Mounsey,  15  East,  384.  Lane  v.  Cot- 
ton, 1  Ld.  Raym.  646;  Com.  100. 
Whitfield  V.  Lord  Le  Despencer, 
Cowp.  754.  See  St.  de  Scaccario,  51 
H.  3,  Stat.  5,  ss.  7  &  8,  and  stat.  21 
E.  3,  c.  21,  de  proditionibus  ;  but  this 
exemption  does  not  extend  to  the  pri- 
vate agents  of  such  public  officers. 
Dy.  161  ;    3  Mod.  323,  nor  to  sheriffs, 

2  Esp.  507  ;  Roll.  Ab.  92,  pi.  2  &  3  ; 
see  Morris  v.  Parkinson,  4  Tyr.  700,  1 

C.  M.  &  R.  1 63.  except  when  acting  in 
their  judicial  capacity.  Turner  v.  Mor- 
ris, 4  Dowl.  225.  For  it  is  a  general 
rule  that  the  law  looks  to  the  sheriff, 
and  to  him  alone  ;  he  is  responsible  even 
for  the  bailiff's  wilful  misconduct,  or 
deliberate  fraud;  "  He  is  identified  with 
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The  principal  has  been  thought  to  be  responsible,  not  Rights  of  third 
merely  for  the  negligence  but  for  the  deliberate  fraud  of  his  principal, 
agent  committed  in  the  execution  of  his  employment,  though 
without  the  principal's  authority ;  as  for  instance,  by  selling 
false  jewels  for  true  ones :  the  reason  given  for  this  by  Lord 
C.  J.  Holt  appears  a  sensible  one.  "  Seeing,"  says  he,  "  that 
some  one  must  be  a  loser  by  the  deceit,  it  is  more  reasonable 
that  he  who  employs  and  confides  in  the  deceiver,  should  be 
the  loser,  than  a  stranger,  (d)  Such  certainly  was  the  opinion 
of  the  Roman  lawyers,  "  Procuratoris  scientlam  et  dolum 
nocere  debere  domino,  neque  Pomponius  dubitat  neque  nos  dubi~ 
tamus.^''     Dig.  14.  tit.  4,  Ulpian. 

In  general,  the  principal  is  not  criminally  responsible  for 
the  act  of  his  agent,  unless  he  expressly  commanded  it.  {e) 
However,  in  a  case  of  indictment  for  libel,  it  was  held,  that 
the  person  who  derived  profit  from,  and  furnished  the  means 
of  carrying  on,  a  newspaper,  intrusting  the  publication  to  one 
whom  he  selected,  and  in  whom  he  confided,  would  be 
criminally  answerable  for  what  appeared  therein,  though  it 
could  not  be  shown  that  he  was  concerned  in  the  individual 
publication  (/);  so  in  informations  for  breaches  of  the  revenue 

his  officers  in  every  case,  except  where,  the  principal  be  perfectly  guiltless,  not 

as  in  Crowder  v.  Long,  8  B.  &  C.  598,  only  is  the  contract  void,  but  the  prin- 

the  party  opposed  to  the  sheriff  is  col-  cipal    is   liable   to   an    action."       Vide 

luding  with  the  officer."    Raphael   v.  etiani  Grammar  v.   Nixon,  1  Str.  653. 

Goodman,  8  A.  &  E.  565.     Smart  v.  Crockford   v.    Winter,  1    Camp.    124, 

Hutton,  ibid.  568.  Owners  and  Masters  per  Lord  Ellenborough.      Southern  v. 

of  ships  obliged  by  statute  to  employ  How,  Bridgman,  126-7.;  2  Moll.  330; 

licensed  pilots,  are  exonerated  from  re-  Cro.  Jac.  468.     R.  v.  Bower,  Cowp. 

sponsibility  for  their  conduct.   6  Geo.  4,  323.     See  however  9  H.  6,  53  b,  cited 

c.  125.  in   Bro.    Abr.   «  Action  sur  le  Case," 

(d)  See  the  observations  of  Bayley,  where  per    curiam,   "  If   my   servant 

B.,  in  Att.  Gen.  v.  Siddon,  1    Tyrw.  sell  false  stuff,  an  action  on  the  case 

46, 47.    1  C.  &  J.  220.    Taylor  v.  Green,  does  not  lie  against  mc,  unless  he  sold 

8  C.  &  P.  316.     Willett  v.  Chambers,  it  through  my  covin,  or  by  my  com- 

Cowp.  814.     Rapp  r.  Latham,  2  B.  &  mand." 

A.  795.    Marsh  v.  Keating,  1  Bing.  N.  (e)  2    Str.    885 ;    R.    v.    Hoggins, 

C.  198.     Hern  v.  Nicholls,  1  Sal.  289,  per  Raym.   C.  J.,  Lamb's  Ca.,  9  Co 

cited  by  Baron  Parke,  in  Cornfoot  v.  59. 

Fowke,  6  M.  &  W.  358.  «  It  must  (/)  R.  v.  Gutch,  1  M.  &  M.  437. 
be  conceded,"  says  his  Lordship,  "  that  See  R.  v.  Almon,  2  Burr.  2686.  R. 
if  one  employ  an  agent  to  make  a  v.  Dixon,  3  M.  &  S.  11.  See  Col- 
contract,  and  that  agent  in  making  it,  burn  v.  Patmore,  1  C.  M.  &  R.  73  ; 
knowingly   commit    a    fraud,   though  4  Tyrw.  677. 
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Rights  of  tiiird  laws,  the  employment  of  an  agent  in  the  defendant's  usual 

principal.^^'  ^    coursc  of  busincss  has  been  held  sufficient  evidence  to  be  left 

to  a  jury,  who  may,  if  they  think  fit,  thence  presume,  that 

such  an  agent  was  authorised  to  do  the  prohibited  act,  with 

which  it  is  sought  to  charge  his  principal,  (jf) 

Our  last  inquiry  under  this  head  is,  how  the  agent's  power 
to  commit  his  principal  to  third  parties  may  be  determined  ? 
It  will  be  so  of  course  by  the  revocation  of  his  authority, 
which  is,  in  general,  determinable  at  will  (A),  unless  coupled 
with  an  interest,  or  given  for  valuable  consideration,  as  in 
the  case  of  a  power  of  attorney  given  by  Avay  of  security  to 
a  creditor,  (z)  So  likewise,  by  his  own  renunciation  of  it, 
at  all  events  if  accepted  by  his  principal.  (^)  So  by  the 
marriage  of  the  principal,  if  a  feme  sole.(/)  It  will  be 
revoked  also  by  the  death  of  the  principal  (/n),  and  that  even 
though  coupled  with  an  interest ;  "  for  how,"  says  Lord 
EUenborough,  "  can  a  valid  act  be  done  in  the  name  of  a 
dead  man?"(«)  or  by  his  bankruptcy  (o),  except  in  certain 
cases    in   which  the   interest   of    the   creditors   cannot    be 


{g)  Att.  Gen.  v.  Siddon,  1  Tyrw.  R. 
41.  1  C.  &  J.  220.  Att,  Gen,  v.  Rid- 
dc'll,  2  Tyrw.  523.  2  C.  &  J.  493.  See 
also  Att.  Gen.  v.  Burges,  Bunb.  223. 

(A)  Farmer  v.  Robinson,  2  Camp. 
339,  n.  Warwick  v.  Slade,  3  Camp. 
127.      Bristow  v.  Taylor,  2  Stark.  50. 

(£)  Walsh  V.  Whitcorabe,  2  Esp. 
5G5.  Bromley  v.  Holland,  7  Ves.  28. 
Gaussen  v.  Morton,  10  B.  &  C.  731. 
Walker  v.  Rostron,  9  M.  &  W.  411. 
Whether  the  authority  of  a  stakeholder 
be  or  be  not  countermandablc,  is  not 
quite  settled.  The  better  opinion, 
however,  is,  that  it  is  not  so.  Marryat 
V.  Broderick,  2  Mee.  &  W.  371.  See 
Eltham  v.  Kingsman,  1  B.  &  A.  682. 

(It)  Generally  speaking,  n power  can- 
not be  released  unless  coupled  witli  an 
interest  in  the  party  possessing  it. 
Trippets  t).  Eyre,  2  Vent.  110.  Digge's 
Case,  15  11.  VII.  fol.  11.  b.  But  this 
case  docs  not  seem  applicable  to  the 
c  ISC  of  a  mci'cantilc  agent,  for  lie  may 
be  said  to  have  an  interest  in  the  re- 


muneration he  is  entitled  to,  and,  be- 
sides, his  power  being  in  its  nature 
revocable  by  the  principal,  whom  it 
M'ould  be  unfair  in  many  cases  to  treat 
as  free,  while  the  agent  was  bound, 
probably  it  may  be  considered  that  the 
creation  of  a  mercantile  agency  contains 
an  implied  term,  that  it  shall  be  re- 
vocable at  the  will  of  either,  if  the 
contrary  do  not  appear. 

(/)   Anon.  Salk.  117. 

{m)  Bac.  Abr.  "  Authority,"  E.  Co. 
Litt.  52  b.  See  Whitehead  v.  Taylor, 
10  A.  &  E.  211,  Shoman  v.  Allen,  1 
M.  &  Gr.  96  n.  Palmer  v.  Reiffen- 
stein,  ib.  94.  Sraout  v.  Ilberry,  10  M. 
&  W.   1. 

(h)  Watson  v.  King,  4  Camp.  272. 
See  Lcpard  v.  Vernon,  2  V.  &  B.  51. 
Harden  v.  Forsyth,  1  Q.  B.  177. 

(o)  Parker  v.  Smith,  16  East,  r>82. 
Minctt  V.  For'-hter,  4  Taunt.  541.  Pear- 
son V.  Graham,  and  Kynaston  v.  Crouch, 
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affected  and  the  power  is  one  winch  In  conscience  onght  to   Rights  of  thiid 

.  .  i/»i'  "^1  persons  against 

be  exercised,  as  where  the  vendor  or  ship  at  sea  executed  a  principal, 
power  to  endorse  the  transfer  on  her  certificate,  and  then 
became  bankrupt,  the  power  was  held  not  revoked  by  the 
bankruptcy,  (p)  The  effect  of  insanity  upon  the  relation  of 
principal  and  agent  seems  not  yet  well  settled,  {q)  As  to  the 
implied  authority  arising  from  previous  employment,  that 
can,  as  we  have  seen,  be  determined  only  by  rendering  it 
notorious  to  the  world  in  general,  or  to  the  particular  person 
who  relies  on  it,  that  such  employment  has  been  put  an  end 
to.  (r)  Si  Titium  omnibus  negotiis  meis  prcRjoosuero,  deinde 
vetuero  eum,  ignorantibus  debitoribus,  administrare  negotia  men, 
debitores  ei  solvendo  liberabuntur.  And,  if  a  particular  agent 
were  to  contract  after  the  revocation  of  his  authority,  but 
before  the  revocation  had  been  made  known  to  him,  there 
seems  little  doubt  that  persons  who  had  dealt  upon  the  faith 
of  it,  would  not  be  permitted  to  suffer  (^),  excepting  indeed 
in  the  case  of  a  revocation  by  death,  in  which  it  seems  from 
Blades  v.  Free,  9  B.  and  C.  167.  that  the  representatives  of 
the  deceased  principal  would  not  be  liable,  and  from  Smout 
V.  llberry,  10  M.  and  W.  1.  that  the  agent  would  not  be  so. 
It  would  seem  also  just,  on  principle,  that  an  agent  should  not 
be  prejudiced  by  the  revocation  of  his  power,  without  his 
own  knowledge ;  yet,  though  It  would  appear  that  an  agent 
acting  under  a  particular  authority,  after  his  master's  bank- 
ruptcy, which  was  not  known  to  him,  will  not  be  liable  to 
the  assignees,  it  has  been  held  otherwise  where  his  authority 
was  a  general  one.(^) 

The  rule  of  the  civil  law  guarded  against  detriment  either 
to  the  agent  or  to  those  contracting  with  him,  by  the  sudden 
revocation  of  his  authority.     Nemo  potest  mutare  consilium 

(p)  Dixon  V.  Ewart,  3  Mcriv.  322.  (s)  See  the  remarks  of  Buller,  J., 

Buck.  94.  in  Salte  v.  Field,   5   T.    R.    215,   and 

(9)  See  this  question  learnedly  dis-  see  Hodgson  v.    Anderson,  3  B.  &  C. 

cussed  In  Story  on  Principal  and  Agent,  842. 

1st  ed.  435;    and  see  Exparte  Brad-  (<)  Pearson    v.   Graham,    6    Ad.    Sc 

barry,  4  Deacon,  202.  Ell.  900.      Kynaston  v.  Crouch,  MM, 

(r)  Hazard  v.  Treadwell,  Str.  50G.  &  W.  2G6. 
V.  Harrison,  12  Mod.  346. 
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Rights  of  third  suum  in  olterius  injuriam.  {u)     Si  tihi  mandassem  ut  fundum 

persons  against  ... 

principal.  emeveSf  postea  scripsissem  ne  emeres,   tu  antequam  scias  me 

'  vetuisse  emisseSy  mandato  tibi  obligatus  ero  ne  damno  afficiatur 

is  qui  suscipit  mandatum.  {x)  Pothier  goes  further,  and  lays 
it  down  that  an  agent  has,  in  such  cases,  a  right  faire  ce  qui 
est  une  suite  necessaire  de  ce  quHl  avait  commencL  (y)  When 
an  agent  has  completed  his  task,  his  {fUthority  of  course 
determines:  thus,  an  auctioneer,  when  he  has  sold,  is  functus 
officio,  and  has  no  right  to  treat  about  the  mode  of  making 
out  a  title,  (z)  So  where  the  prefixed  time  during  which  the 
agency  was  to  continue,  expires,  (a) 


Section  V. — Rights  of  the  Principal  against  third 
Parties. 

Rights  of  the  As  tlic  principal  is  bound  by  the  acts  and  contracts  of 

a"ainst^third      ^^^  authorized  agent,  so  he  may  take  advantage  of  them  (li) ; 
parties.  qj^({  jf    quc  pcrson    Contract,    even  without    authority,   in 

the  name  of  another,  that  other,  though  he  may  repudiate 
the  contract,  may,  if  he  think  fit,  adopt  and  enforce  it.  (c) 
But  then  he  must  adopt  it  altogether:  he  cannot  ratify 
what  is  beneficial  to  himself,  and  reject  the  remainder,  (d) 
And  there  is  a  difference  between  his  right  to  adopt  a 

(m)  Dig.  50,  tit.  17.  {d)  Wilson  v.   Poulter,  2  Str.  859. 

(.t)  Dig.  17,  tit.  1.  Billon  v.  Hyde,  1    Atk.  128.     Smith 

(y)    Pothier  de  Mandat.    N.    121.  v.  Hodson,  4  T.   R.  211.     B.   N.   P. 

See  the  subject  discussed  and  all  the  131.  Brewer  t;.  Sparrow,  7  B.&C.  310. 

authorities  collected.     Story,  p.  424,  et  Thorpe  v.  Thorpe,  3  B.  &  Adol.  580. 

seq.  See  Burn  v.  Morris,  4  Tyrwh,  48G,  2  C. 

(2)  Seton  c.  Slade,  7  Ves.  27G.    See  &M.  579,  where  A.  having  found  a  bank 

Dickenson  v.  Lilwall,  4   Camp.   279.  note  of  the  plaintifTs  gave  it  to  the 

Mynne  v.  JolifFe,   1    M.  &  Rob.  327.  defendant,  who  got  it   changed,   and 

ykes  V.  Giles,  5  M.  &  W.  645.  handed  A.  the  proceeds  ;   A.  was  taken 

(a)  Dickenson  v.  Lilwall,  uhi  sup.  up,  and  11.,  part  of  the  proceeds,  found 

(6)  Seignior  v.  Walmer,  Godb.  360.  on  her,  and  restored  to   the  plaintifT, 

(c)   Routh   V.  Thompson,    13    East,  who  afterwards  sued  the  defendant  in 

274.     Hagedorn  v.  Oliverson,  2  M.  &  trover  for  the  note.     Lord  Lyndhurst, 

S.  485.     Marsh  v.  Keating,  1  Bingh.  C.  B.,  said  that   "  in  Brewer  v.  Spar- 

N.  C.   198.     In  Whitehead  v.  Taylor,  row,  the   whole   proceeds   of  the   sale 

10  A.  &  E.  210,  held  that  an  executor  were  taken,  that  is  an  adoption  of  the 

might   adopt   a   distress  made    under  act ;  here  the  receipt  of  the  11,  does  not 

the   testator's  direction   but   after  his  ratify  the  act,  it  only  goes  in  diminu- 

death.  tion  of  damages."                 *               -■ 
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contract,  and  a  bare  act,  the  effect  of  which  -would  be  to    Rights  of  the 
raise  a  duty  towards  him  from  a  third  party,  and  subject  i"'"."^'pal. 

•'  1        J  ^  a)  against  third 

that  third  party  to  damage  for  its  non-performance.     Such   parties. 
an  act  can  never,  if  unauthorized  at  first,  be  confirmed  by 
any   recognition   ex  post  facto:    thus,   a   demand   of  pay- 
ment, in  order  to  oust   the   debtor's   plea  of  tender,  or  a 
demand  of  property,  in  order  to  found  an  action  of  trover, 
must  be  made  by  an  agent  previously  authorized  (e) ;  and  the 
same  doctrine  applies  to  a  notice  to  quit  (/),  notwithstanding 
the  cases  of  Roe  v.  Pearce  (y),  and  Goodtitle  v.  Woodioard  (Ii) 
(which   latter   may  be   supported  on   another   ground),  (e) 
Where  a  previous  authority  is  requisite,  it  seems  that  the  1 
person   whom  it  is  to   affect  may  require  to  be  properly  I 
satisfied  of  its  existence,  and  is  not  bound  to  take  the  agent's  • 
bare  assertion,  (k)     In  other  instances,  where  no  duty  is  to ' 
be  raised  on  the  part  of  a  third  person,  an  adoption  ex  post 
facto  is  generally  suflficient ;  ex.  gr.  of  an  entry  to  avoid  a 
fine.  (I) 

If  an  agent  acting  for  an  undisclosed  principal  have 
made  a  contract  in  his  own  name,  the  principal  may  sue 
upon  It,  and  it  follows,  as  a  branch  of  this  rule,  that  if  a 
person  lend  money  nominally  on  his  own  account,  but 
really  on  account  and  as  the  loan  of  another,  the  real 
lender  may  sue  for  the  money;  but  in  such  a  case,  the 
plaintiff  who  alleges  that  he  was  in  reality  the  lender,  must 
prove  that  fact  clearly  and  distinctly,  (in) 

(e)  Coore  p.  Callaway,  1  Esp.  115,         (/)  Co.  Litt.  258,  a.     So  the  recog- 

Coles  V.    Bell,   1    Camp.    478.      Solo-  nition  of  an  act  professedly  done  by  A. 

mons  V.  Dawes,  1  Esp.   8.'3.      See  Bar-  as  the  agent,  and  for  the  benefit  of  B. 

tram  v.  Farebrother,  4  Bingh.  579.    See  may  be  ratified  by  the  latter,  and  will 

this    distinction    much    discussed     in  protect  A.    Walker  v.  Hunter,  2  C.  B. 

Wliitehead  v.  Anderson,  9   M.   &  W.  324;  but  if  it  were  done  professedly 

518.  as  the  agent,  and  for  the   benefit  of 

(/)  Doede  Lyster  u.  Goldwin,  2  Q.  some    other    person,    B.'s    ratification 

B.  143.  Doer.  Walters,  10 B.&C.  G2G.  would  be  wholly  unavailing.      Wilson 

((?)  2  Camp.  96.  v.  Tumman,  6  M.  &  G.  236, 

(h)  3  B.  &  A.  689.  (w)  See  Sims  v.  Bond,  5  B.  &  Ad. 

(i)    Vide   Doe  v.  Suramersett,  1    B  393.      Alexander  v.  Barker,  2  Tyrwh. 

&  Ad.  135.  146.    2C.  &J,   133.    Sims  u.  Brittain, 

(A)   Solomons  v.  Dawes,  1  Esp.  83,  4  B.  &  Ad.  375.    See  Bastable  v.  Poole 

See  Roe  ».  Davies,  7  East,  363,    Char-  5  Tyrwh.  111.      1  C,  M.   &    R.    41  o. 

rinton  v.  Johnson,  13  M.  &  W.  856.  Humphrey  v.  Lucas,  2  Car.  &  K.  152. 
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Rights  of  the  Tlic  principal's   right  to  enforce  contracts  matle  by  his 

against  third      agent   is   subjcct  to  this  rule,  viz.  that  if  the  agent  have 

v^^^^^^- been  allowed  to  deal  in  his  own  name,  the  party  dealing 

with  him  will  enjoy  the  same  rights  against  the  employer 
as  he  might  have  exercised  against  his  agent  had  that 
agent  really  been  a  principal,  (n)  Thus,  when  a  factor 
dealing  for  a  principal,  but  concealing  that  principal,  de- 
livers goods  in  his  own  name,  the  person  contracting  with 
him  has  a  right  to  consider  him  to  all  intents  and  purposes 
the  principal,  and,  though  the  real  principal  may  appear 
and  bring  an  action  on  that  contract  against  the  purchaser 
of  the  goods,  yet  that  purchaser  may  set  off  any  claim  he 
may  have  against  the  factor,  in  answer  to  the  demand  of 
the  principal,  (o)  This  rule  Is  to  prevent  the  hardship 
under  which  a  purchaser  would  labour,  if,  after  having 
been  induced  by  peculiar  considerations,  such  for  instance, 
as  the  consciousness  of  possessing  a  set-off,  to  deal  with 
one  man,  he  could  be  turned  over  and  made  liable  to 
another,  to  whom  those  considerations  would  not  apply, 
and  with  whom  he  would  not  willingly  have  contracted. 
But  if,  at  any  time  in  the  course  of  the  transaction  he  have 
means  of  knowing  that  the  person  with  whom  he  deals  is 
not  a  principal,  the  above  reason  does  not  apply,  and  then, 
cessante  ratione  cessat  ipsa  lex.  (p)  Thus,  though,  if  a 
factor  sell  goods  in  his  own  name,  the  buyer  may  avail 
himself  of  a  right  of  set-off  against  the  factor ;  yet  if  a 
broker  do  so,  the  rule  will,  except  under  extraordinary 
circumstances,  be  different;  for  " a j^ctor  who  has  the  pos- 
session of  goods,  differs  materially  from  a  broker:  the 
factor  is  a  person  to  whom  goods  are  consigned,  and,  when 
he  sells  in  his  own  name.  It  is  within  the  scope  of  his  au- 

C")  Coates  V.  Lewis,  1    Camp,  444.  343,      Carr  v.  Hinchcliff,  4  B,   &   C. 

See  this  doctrine  clearly  stated  in  Sims  551,     Taylor  r,  Kymer,  3   B,  &   Ad. 

V.    Bond,  5  B.   &    Adol.  393,  and  sec  334.      See  Warner  v.  M'Kay,  1   M.  & 

15astable  v.  Poole,  5  Tyrwh,  111,    1  C,  Wels.  595,  which  goes  further  perhaps 

M.  &  R.  410.  than  any  previous  case. 

(o)   Stracy  v.   Decy,   7    T.    R.  361.  (p)  Maansr.  Henderson,  1  East,  335. 

George  r.    Claggett,    7   T.   R.  359,  et  Moore  v.    Clementson,   2    Camp.    24. 

notas.    Blackburne  v.  Scholes,  2  Camp,  Eseott  v.  Mihvard,  7  T.  R.  3G1. 
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thorlty,  and  it  is  right,  therefore,  that  his  principal  should   Rights  of  the 
be  bound  by  the  consequences  of  such  sale,  one  of  which  agains^^third 

is   the  right   of  setting  off  a   debt   due   from   the  factor ;  P^^^^^- 

but  the  case  of  a  broker  is  different,  he  has  not  the  pos- 
session of  the  goods,  and  so  the  vendee  cannot  be  deceived 
by  that  circumstance,  and  besides,  the  employing  a  person 
to  sell  goods  as  a  broker  does  not  authorize  him  to  sell  in 
his  own  name :  if,  therefore,  he  sell  in  his  own  name,  he 
acts  beyond  the  scope  of  his  authority,  and  his  principal 
will  not  be  bound :  if  it  be  said,  that  by  these  means  the 
broker  would  be  enabled  by  his  principal  to  deceive  inno- 
cent persons,  the  answer  is  obvious:  that  cannot  be  so, 
unless  the  principal  deliver  to  him  the  possession  and  in- 
dicia of  property."  (q) 

We  have  seen  that  payment  or  delivery  to  an  agent,  is 
payment  or  dehvery  to  his  principal :  this  holds  good  vice 
versa  (r),  and  therefore  where  the  agent  has  paid  away  or 
delivered  over  his  master's  property  on  a  consideration 
which  fails,  or  otherwise  under  circumstances  which  would 
entitle  him  to  recover  it,  the  master  may,  if  he  please, 
maintain  an  action  in  his  own  name  to  be  reimbursed  (.f), 
which  it  will  often  be  advisable  to  do,  in  order  not  to  lose 
tlie  agent's  evidence;  and  in  some  cases  the  master  may 
sue  for  this  purpose  where  the  agent  could  not;  for  in- 
stance, if  the  agent  and  a  third  person  have  joined  in 
applying  his  property  to  an  illegal  purpose,  as  to  the  in- 
surance of  lottery  tickets;  for  though  the  agent,  being 
particeps  criminis  (t),  might  not  be  able  to  recover,  on 
account   of  the    rule  pari    delicto   potior    est    conditio    de- 

(q)  Baring  v.   Corrie,   2  B.   &    A.  see  Jacques  v.  Golightly,  2  Bl.  1073. 

137,  judgment  of  Holroyd,  J.  It  is,  generally  speaking,  safer  to  sue 

(r)   Coare  v.  Giblett,  4  East,  85.  in  the  name  of  the  principal  than  in 

(s)  Duke  of  Norfolk  v.  Worsley,  1  that  of  the  agent,  for  if  the  agent  be 

Camp.    337.        Ancher    v.     Bank    of  made  plaintiff,  any  thing  which  would 

England,    Dougl.  C37.      Stevenson   ».  be  a  good  defence  against  him  will  be 

Mortimer,  Cowp.  805.  an  answer  to  the  action.      Gibson  v. 

{t)  There  is  no  doubt    of  this  po-  Winter,  5  B.  &  Ad.  101.,  where  all  the 

sition,  if  the  agent  can  be  looked  on  authorities  are  collected.      Wilkinson 

as   a  particeps   criminis,    and    he    was  v,  Lindo,  7  M,  &  W.  83. 
considered  such  in  Clarke  v.  Shec ;  but 
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Rights  of  tho  fendehtis ;  yet  that  rule  docs  not  affect  the  master  who  is 
ag"inst"third  guilty  of  no  Criminality,  (w)  And  where  the  agent  dis- 
P"'^^^^^-  poses  of  the  master's  property,  without  either  an  express 

or  an  implied  authority,  as  if  he  sell  his  master's  goods 
on  credit  in  a  trade  the  usual  course  of  which  is  to  sell 
for  cash  only,  the  master,  though  he  may  affirm  the  trans- 
action, may,  if  he  please,  repudiate  it,  and  recover  the  pro^ 
perty  thus  tortiously  disposed  of  from  the  dispoiiee.  (o) 
':  There  is  another  case  in  which  it  has  been  lately  thought 
that  a  principal  may  be  in  a  better  situation  in  consequence' 
of  his  having  contracted  through  an  agent,  than  he  would 
have  been  if  he  had  contracted  personally.  It  arose  in 
Coriifpoty.  Foivke,  6  M.  &  W*  358.,  in  which  an  agent  who 
had  been  employed  to  let  a  house,  being  asked  whether 
there  was  anything  objectionable  about  it,  answered  in  the 
negative.  It  turned  out  that  there  was  an  objection,  of 
which  the  principal  was  aware,  though  the  agent  was  not. 
It  was  contended,  that  the  contract  was  invalid,  on  the 
gi'ound  of  fraud,  for  that  the  knowledge  of  the  principal  was 
that  of  the  agent,  whose  statement,  therefore,  would  amount 
to  such  a  misrepresentation  as  would  entitle  the  contractce 
to  repudiate  the  agreement ;  or  that,  at  least,  the  agent's 
assertion,  being  made  about  a  matter  of  which  he  knew 
nothing,  and  turning  out  afterwards  to  be  false,  amounted  to 
a  fraud  in  law,  and  might  be  taken  advantage  of  against  the 
principal.  On  the  other  hand,  it  was  said,  that  there  was  no 
fraud  in  the  principal,  for  he  did  not  make  the  representation, 
nor  any  fraud  in  the  agent,  for  he  did  not  know  that  the 
representation  was  false.  Lord  Ablnger,  C.  B.,  was  of  the 
former  opinion,  but  Parke,  Alderson,  and  Rolfe,  B.  being  of 
the  latter,  the  contract  was  held  valid.  The  authority  of  this 
decision  has,  however,  been  questioned,  and  the  Court  of 
Queen's  Bench  repudiated  it  in  a  recent  case  {p),  in  which, 
however,  the  judgment  was  reversed  on  another  point  in 
Cam.  Scacc.  (y)    The  same  principle  was  discussed  in  a  later 

(w)  Clarke  v.  Shee,  Cowp.  197.  (p)  Fuller  v.  Wilson,  3  Q,  B,  58. 

■   (o)   12    Mod.    514.        Wiltshire  v.  (q)  Wilson  v.    Fuller,  3   Q.  B.  68, 

Sims,    1    Camp.   258.       Guerricro  v.     See   also   Stone  v.  Compton,    5   Bing. 
Peilc,  3  B.  &  A.  G16.  N.  C.  156, 
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case  {qq)  in  the  Court  of  Exchequer,  in  which  Lord  Abinger  Rights  of  the 
adhered  to  his  former  opinion  and  differed  from  the  other  agdnst^third 

judges.     The  true  expression  of  the  question  seems  to  be :  P"*^*^^^' 

Is  legal  fraud  actionable,  and  does  it  invalidate  a  contract, 
though  not  coupled  with  moral  fraud  ?    This  question  under- 
went discussion  in  the  more  recent  case  oi  Evans  y.  Collins  (r), 
in  which  the  Court  of  Queen's  Bench  adhered  to  the  opinion 
they  had  expressed  in  Fuller  v.  Wilson.   Lord  Denman,  C.  J., 
observed  there,  "One  of  two  persons  has  suffered  by  the 
conduct  of  the  other.     The   sufferer  is   wholly  free  from 
blame ;  but  the  party  who  caused  his  loss,  though  charged 
neither  with  fraud  nor  with  negligence,  must  have   been 
guilty  of  some  fault  when  he  made  a  false  representation. 
He  was  not  bound  to  make  any  statement,  nor  justified  in 
making  any  wliich  he  did  not  know  to  be  true ;  and  it  is  just 
that  he,  not  the  party  whom  he  has  misled,  should  abide  the 
consequences  of  his  misconduct.     The  allegation  that  the 
defendant  knew  his  representation  to  be  false  is  therefore 
immaterial."     This  judgment  was  overruled  by  the  Court  of 
Error  (s),  which  held  that  a  plea,  alleging  that  the  defendant 
had  reason  to  believe,  and  with  good  faith  believed,  his  repre- 
sentation to  be  true,  was  a  good  answer  to  an  action  on  the  case 
for  a  misrepresentation ;  that  falsehood  in  a  statement  without 
fraud  would  not  sustain  it ;  and  that  "  a  representation  which 
is  false  in  fact,  but  not  known  to  be  so  by  the  party  making  it, 
but,  on  the  contrary,  made  honestly  and  in  the  full  belief  that 
it  is  true,  affords  no  ground  of  action."     This,  it  is  to  be  ob- 
served, was  an  instance  of  an  action  founded  upon  the  misre- 
presentation, and  it  was  clear  that  no  party  was  cognizant  of 
the  mistake ;  it  may,  however,  be  a  different  question  whether 
the  circumstance  of  the  principal  being  cognizant  of  the  real 
state  of  facts  might  not  afford  a  good  defence  to  an  action 
founded  on  a  contract,  which  a  party  has  been  induced  to 
enter  into  through  the  erroneous  representation  of  an  agent, 

(99)  Moens  v.  Heyworth,  10  M.  &         (s)  Collins  v,  Evans,   Cam.  Scacc. 
W.  147.  5  Q.  B.  820. 

(r)  5  Q.  B.  804.     See  also  Orrarod 
V.  Huth,  14  M.  Si  W.  651. 
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Rights  of  the 
principal 
against  third 
parties. 


though  innocently  made  by  him.  It  is  an  important  question 
whether,  at  all  events  in  equity,  a  principal  can  enforce  a 
contract  so  obtained,  or  whether  the  employment  of  an  agent 
ignorant  of  the  facts,  and  an  intentional  omission  to  mention 
them  to  him,  may  not  be  fraudulent,  and  constitute  a  ground 
either  of  action  or  of  defence,  {t) 

The  establishment  of  the  principal's  rights  against  third 
parties  is  facilitated  by  that  rule  of  evidence  which  renders 
the  agent  a  competent  witness  in  his  favour  (li) :  this  was 
long  since  estabhshed,  as  an  exception,  ex  necessitate,  to 
the  general  canon,  that  a  witness  having  any  interest  in 
the  event  of  the  cause  was  incompetent,  qualified  now  in 
other  cases,  by  stat.  3  &  4  "W.  4.  c.  42.  s.  26.,  and  removed  by 
Btat.  6  &  7  Vict.  c.  85. 


Rights  of 
agents  against 
third  parties. 


Section  VI.  — Rights  of  Agents  against  third  Parties. 

A  factor  or  other  agent,  who  has  made  a  contract, 
in  the  subject  matter  of  which  he  has  a  special  property, 
may  maintain  an  action  thereon  in  his  own  name,  and  that 
whether  he  professed  to  contract  for  himself  or  not  (y): 
thus,  an  auctioneer  may  sue  in  his  own  name  for  the 
price  of  goods  sold  by  him  on  the  owner's  premises,  and 
known  to  be  his  property.  (?«)  So,  if  an  agent  have  trans- 
ferred his  master's  property,  under  circumstances  which 
give  a  right  to  recover  it  back,  he  may  do  so  in  his  own  name ; 
though  we  have  seen  that  it  may  also  be  recovered  in  that  of 
his  principal,  (x)  So  he  may  maintain  actions  of  tort  for 
injuries  done  to  it  while  in  his  possession,  (y)  In  the  above 
instances,  he  sues  as  a  trustee  for  his  principal ;  but  there  are 


(0  See  Rawlings  v.  Bell,  1  C.  B.  951 . 

(u)  Mason  v.  Hogsden,  11  Mod. 
226.  262.  Dixon  v.  Cooper,  Wils.  40. 
Benjamin  v.  Porteus,  2  H.  Bl.  591. 
Buckmaster  v.  Harrop,  4  Ves.  474. 
Martin  v.  Horrell,  Str.  647.  Barker 
V.  M'Crae,  Camp,  144.  B.  N.  P.  289. 
See,  however,  respecting  the  limits  of 
this  rule,  which  does  not  include  agents 
acting  out  of  their  usual  employment, 
or  agents  for  one  particular  transaction, 
M'Braiue  y.  Fortune,  3  Camp.  317. 


Green  v.  New  River  Company,  4  T. 
R.  589.  Edmonds  v.  Lowe,  8  B.  & 
C.  408. 

(y)  1  Atk.  248.,  2  Esp.  493.,  B.  N. 
P.  130.  Williams  r.  Millington,  1  H. 
Bl.  81.     Sadler  v.  Leigh,  4  Camp.  195. 

(w)  Williams  v.  Millington :  sec 
Sykes  v.  Giles,  5  M,  &  W.  645. 

(a:)  Per  Lord  Mansfield,  Stevenson 
V.  Mortimer,  Cowp.  805. 

(y)  1  H.  Bl.  81.  Joseph  V.  Knox, 
3  Camp.  320. 
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others  in  ^Yhich  ho  may  proceed  for  his  own  benefit ;  thus  a  Rights  of 
flxctor  who  has  a  lien  for   his  balance  on  the  price  of  goods  third  paftie"^* 

sold  by  him,  may  maintain  an  action  for  that  price  against  ~ 

the  buyer ;  and,  if  he  have  previously  given  him  notice  not 
to  pay  to  his  principal,  it  has  been  thought  that  payment  to 
the  principal  would  not  be  a  defence  to  such  an  action  (z\ 
though  without  notice  it  would  be  so  {a) ;  and  in  such  a  case 
Eyre,  L.  C.  J.,  refused  to  allow  the  defendant  to  set  off 
money  due  to  him  from  the  principal,  (b)  There  are,  how- 
ever, cases  in  which  great  hardships  might  result,  if  such  a 
set-off  were  not  allowed  (c) ;  and,  generally  speaking,  where 
an  agent  sues  in  right  of  his  principal,  whatever  would  be 
a  defence  against  the  principal,  will  be  so  against  him. 
And  the  declarations  and  admissions  of  the  principal  will 
be  evidence  against  him.  (d) 

An  agent  may  also  sue  upon  any  contract  made  with  him, 
in  his  own  name,  for  an  undisclosed  principal.(e)  And,  if 
such  a  contract  be  made  by  deed,  he  is  the  only  person  who 
can  sue  on  it,  for  it  is  an  invariable  rule  of  law,  that  no 
person  can  sue  upon  a  deed,  who  is  neither  party  to  nor 
mentioned  in  it. 

Another  state  of  facts  also  may  occur,  viz.  where  a  person 
has  entered  into  a  contract  as  agent,  when  iri  fact  he  ivas 
the  principal.  It  would  appear  that  in  such  a  case  the 
party  making  the  contract  could  not  sue  upon  it,  if  it  were 
a  contract  involving  the  consideration  of  personal  skill  or 
knowledge,  or  if  it  were  wholly  executory,  or  had  been 
partially  executed  the  other  contracting  party  remaining  in 
ignorance  of  the  real  principal.  But  if  it  were  of  a  descrijition 
not  involving  such  a  consideration,  but  being  of  such  a  nature 

(2)  Drinkwater  v.  Goodwin,  Cowp.  {d)  Welstead  v.  Levy,  1  M.  &  Rob. 

255.  138.    Megginson  v.  Harper,  4  Tyrwh. 

(a)  Coppin    v.    Walker,    7    Taunt.  94.   2  C.  &  M.  322.     R.  v.  Hardwick, 

2;57.  11    East,   578.     Harrison   v.  Vallancc, 

(6)  Atkyns  v.  Amber,  2    Esp.  493.  1  Bingh.  45.    Smith  v.  Lyon,  S  Camp. 

See    Lord    Mansfield's    judgment    in  465. 
Drinkwater  v.  Goodwin,  Cowp.  256.  («)    Per  Denman,  C.  J.,  delivering 

(c)  See   the   observations   of  Eyre,  the  judgment  of  the  court  in  Sims  v 

C.  J.,    in    Atkyns    v.  Amber,   and  see  Bond,  5  B.  &  Ad.  393. 
Coppin  V.  Craig,  7  Taunt.  243. 
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nights  of         that  partial  execution  would  render  the  contract  obligatory, 
third  paftu"!     ^^  if,  for  instance,  it  were  for  the  sale  of  goods,  and  part 
~  of  them  had  been  accepted  with  a  knowledge  that  the  person 
delivering  was  the  real  principal,  and  not  a  mere  agent  as  he 
professed  to  be,  then  he  could  maintain  an  action  for  its  non- 
fulfilment.  (/) 

Section  VII. — Rights  of  third  Parties  against  the  Agent. 

Rights  of  third  An  agent  contracting  as  such  for  a  known  and  responsible 
t'he  agent!'*  employer,  incurs  no  personal  liability  to  third  parties,  {g)  If 
the  individual  with  whom  he  contracted  knew  him  to  be  an 
agent,  knew  his  principal,  and  knew  that  he  intended  to  bind 
that  principal,  he  will  be  taken  to  have  trusted  to  the  credit 
of  the  principal,  and  the  agent  will  not  be  bound.  There  is 
one  exception  to  this  rule,  viz.  the  case  of  masters  of  ships, 
who  are  responsible  as  well  as  their  owners,  on  contracts  for 
repairs,  or  stores,  or  loans  of  money  for  those  purposes  (A); 
yet,  even  in  that  case,  if  there  be  circumstances  which  show 
that  the  owners  alone  were  trusted,  they  alone  will  be 
responsible,  {i)  An  agent  may,  however,  bind  himself  by  an 
express  undertaking.  Q)  If  he  contract  without  naming  any 
principal  he  is  himself  the  person  prima  facie  responsible  ; 
and  though  the  other  party  may,  in  most  cases,  elect  to 
charge  the  employer  on  discovering  him,  yet  he  need  not  do 
so,  but  may,  if  he  please,  continue  to  look  to  the  agent  (^); 
and  the  inile  is  the  same,  at  least  as  far  as  the  ajjent's 
liability  is  concerned,  where,  at  the  time  of  contracting,  ho 

(/)  Rayner  v.  Grote,  15  M.  &  W.  Benson   v.   Hippins,   4    Bingh,   455. 

359.     See  also   Bickerton   v.  Burrell,  Readhead  r.  Cator,  1  Stark.  14.    Mor- 

5  M.  &  S.  383.  ris  v.    Stacey,   Holt,   153.     Talbot  v. 

(g)  Ex  parte  Hartop,  12  Ves.  352.  Godbolt,  Yelv.  137.   Haines  u.  French, 

Owen  V.  Gooch,  2  Esp.  567.    Graham  Aleyn,  6.     Kennedy  v.  Gouveia,  3  D. 

V.  Stamper,  2  Vern.  146.  &]  R.    503.       Scrace   v.  Whittington, 

ih)  Richw.  Coe,  Cowp.  636.     See  2  B.  &  C,  11.     Kendray   v.   Hodson, 

Morse  v.   Sluice,    1  Vent.    190,  238.,  5  Esp.  228.    Higgins  v.  Senior,  8  M. 

I  Mod.  85.,  2  Lev.  69.  &  W.  834. 

(i)  Hoskins  v.  Slay  ton,  Ca.  temp.  (k)  See  Morgan  v.   Corder,  Paley, 

Hardw,  376.  372.     Higgins  v.  Senior,  8  M.  &  W, 

0)  Sec'Appleton  v.  Binks,  5  East,  834. 

148.     Cass  V.  Rudell,  2    Vern.    280.  . .     ' 
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states   himself  to  be  an  agent,  but   does   not  dlMoso   his  Rights  of  third 

principal.  (/)   As  this  subject  has  been  discussed  in  a  previous  the  agem.'*'"^'^ 

section,  it  is  better  to  refer  to  it  for  further  detail,  than  to 

fatigue  the  reader  with  a  repetition  of  the  authorities  there 

cited.  (7w)     It   has  also   been   mentioned  (w),   that   where   a 

British  agent  contracts  for  a  foreign  principal,  the  British 

agent  is  responsible  (o) :  this  is  said  to  be  for  the  benefit  of 

trade,  or  is  perhaps  a  branch  of  the  following  general  rule, 

viz.  that  where  there  is  no  responsible  employer,  the  agent 

Bhall  be  held  personally  liable ;  thus  where  A.  agreed  with  B. 

and  C.  to  pave  the  streets  of  Putney,  and  they  on  behalf  of 

the  parish  agreed  to  pay  him,  they  were  held  personally 

responsible,  (p)     There  is  an  exception  to  this  rule  in  favour 

of  government  officers  acting  for  the  public  (g);  and  possibly 

this  exception  may  extend  to  all  public  officers  acting  aa 

such,  (r)     The  rule  itself  seems  to  be  one  of  evidence,  and  all 

cases  falling  under  it  to  be  reducible  to  the  question.   To 

\i)hom  was  credit  given  ?     For  it  seemsi  on  the  one  hand, 

that,  If  a  party  choose  to  give  credit  to  irresponsible  persona 

of  any  description  acting  by  their  agent,  and  it  be  maiiifestly 

intended  that  the  agent's  credit  shall  not  be  pledged,  in.  such 

a  case  the  agent  will  not  be  responsible  (s);  while,  on  thQ 

other  hand,   it  is  clear,  that  if  the  agent  contract  for  an 

irresponsible  employer,  a  strong  presumption  will  arise  th^t 

(/)  Hanson  v.    Roberdeau,    Peake,  the  judgment  in  Rew  v.  Pettet,  1  Ad.' 

120.     Thomson  ».  Davenport,  9  B.  &  &  E.  196.     ' 

KJ.  78.  (j)  M'Beath  v.  Haldimapd,  1  T,  R. 

(m)  AntS,  sect.  4.    Paterson  t-.  Gan-  1 72.     Unwin  v.  Wolseley,   ibid.    764. 

dasequi,    1 5  East,    62.       Thomson    v.  Myrtle  v.  Beaver,  1  East,  1 34. 

Davenport,  9  B.   &   C,   78.,  and  Lord  (r)  See  IT.  R.  182.  per  Buller.'J. 

Kenyon's  judgment  in  Owen  v.  Gooch,  Bowen  v,  Morris,  2  Taunt.  374. 

2  Esp.  .567.  («)  See  Hoskiris  v.  Slayton,  Ca. 
(«)  Ibid.  temp.  Hardwicke,  376.  This  view  is 
(o)  De  Gaiilon  r.  L'Aigle,   1  B.  &  supported  by  Parrott  v.  Eyre,  10  Bing. 

P.  368.     Paterson  ».  Gandasequi,  15  283.,  where  Tindal,  C.  J.,  left  it  to  the 

East,  62.     Tliomson  v.  Davenport,  9  jury  to  say  whether  trustees  of  a  roadj 

B.  &  C.  78.      Houghton  v.  Matthews,  who  had  contracted  in  a  mode  different 

3  B.  &  P.  490.  B.  N.  P.  130.  from  that  in  which  the  funds  of  the 
(/j)  Myriel    v.    Hymensold,    Hard,  road  were  by  statute  capable  of  being 

205.    See  Horsley  r.  Bell,  Ambl.  770.,  bound,  had  contracted  on  the  credit  of 

1  Bro.  Cha.  Ca.  101.      Eaton  t>.  Bell,  the  road,  or  on  their  own  credit  ;  and 

5  B.  &    A.  34.     Anon.   12  Mod.  559.  the  same  question  was  left  to  the  jury 

Burls  V.    Smith,  7  Bingh.    705.     See  in  Eaton  y.  Bell. 

I.   4 
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Rights  of  third  hc  meant  to  pledge  his  own  credit,  and  that  the  party 
t'he  a^'ent^'  ^  dealing  with  him  meant  to  accept  it,  unless  indeed  he  be  a 
government  or  public  officer  acting  in  his  public  capacity. 
There  is  another  possible  case,  viz.  that  of  a  man  contracting 
as  agent  for  a  person  from  whom  he  has  in  reality  no 
authority.  In  such  a  case  the  person  so  contracting  as  agent 
would  be  liable  to  an  action  on  the  case  for  his  misrepre- 
sentation, or  he  might,  at  least  in  many  cases,  be  charged 
himself  as  principal  {t);  unless,  indeed,  as  in  the  case  of  Smout 
V.  Ilhen/i  10  M.  &  W.  1.,  he  had  once  had  an  authority,  the 
determination  of  which  could  not  be  known  to  him. 

We  have  seen  that  the  agent  will  be  personally  liable, 
where  he  has  expressly  undertaken  to  be  so.  It  is  sometimes 
difficult  to  determine  whether,  upon  the  true  construction  of 
an  agreement,  the  agent  making  it  intended  to  bind  himself 
or  his  principal.  The  nature  of  these  difficulties  will  be  best 
illustrated  by  two  examples.  In  Appleton  v.  Binks(u),  a 
man  covenanted  for  himself,  his  heirs,  &c.,  for  and  on  the 
part  and  behalf  of  J.  S.  to  do  a  certain  act ;  and  it  was  held  that 
he,  and  not  J.  S.,  was  answerable  for  its  non-performance. 
On  the  other  hand,  in  Spittle  v.  Lavender (y).  Lavender 
entered  into  an  agreement,  as  agent  for,  and  on  the  part  and 
behalf  of  S.  R.,  and  signed  it,  at  the  foot  of  which  agreement 
were  these  words :  "  I  hereby  sanction  this  agreement,  and 
approve  of  Charles  Lavender  having  entered  into  it  on  my 
behalf,"  and  it  was  held  that  Lavender  was  not  responsible. 
If  the  agent  exceed    his  authority,  so  that  his  principal 

(0    Thomas  v.  Edwards,   2   M.   &  nington,  1  B.  &  C.  160.     Hall  v.  Ash- 

W.  215.    Jones  r.  Downman,  4  Q.  B.  hurst,   1    Cr.  &  Mee.  714.     Magee  y. 

235.  n.   Downman  v.  Williams,  7  Q.  B.  Atkinson,  2  Mee.  &  Welsh.  440.,  where 

103,     See  Story  on  Agency,  1 18.  c.  7.  it  was  held  that  a  person  who  signed 

s.  147.,  also  230.  c.  10.  s.  269.  the  contract  in  his  own  name  is  liable, 

(m)  5  East,  148.  See  Cass  v.  Ru-  though  known  to  be  a  broker.  Jcc. 
dell,  2  Vern.  280.  Kennedy  v.  Gou-  Higgins  v.  Senior,  8  M.  &  W.  834. 
veia,  3  D.  &  R.  503.  Talbot  v.  God-  (v)  2  B.  &  B.  452.  Jones  v.  Down- 
bolt,  Yelv.  137.  Haines  v.  French,  man,  4  Q.  B.  235.  n.  Downman  v. 
Aleyn,  6.  Clayhill  v.  Fitzgerald,  1  Williams,  7  Q.  B.  103.  See  Hartop 
Wils.  28,  58.  Bacon  v.  Dubarry,  1  v.  Juckcs,  2  M.  &  S.  438.  Hart  v. 
Ld.  Raym.  246.,  1  Sal,  70.  Norton  Wiiite,  Holt,  76.  See  Evans  v.  Evans, 
V.  Herron,  Ry.  &  M,  229.  Burrell  v.  3  Ad.  &  El,  132. 
Jones,  3  B,  &  A.   47.     Iveson  v.  Co- 
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is  not  bound,  he  will  himself  be  liable  for  the  damage  thus  Bights  of  third 

1111  parties  against 

occasioned  to  the  other  contractmg  party,  althougli  he  may  the  agent, 
have  been  innocent  of  any  intention  to  defraud,  (iv)  ' 

The  question,  whether  an  agent  is  personally  liable  for 
money  paid  to  him  for  the  use  of  his  principal,  under  cir- 
cumstances which  would  entitle  some  person  to  recover  it 
from  that  principal,  involves  much  difficulty.     In  the  first 
place,  it  is  clear  that  if  the  agent  have,  without  notice  to 
act   otherwise,  paid   over  the   money  to   his   principal,   he 
never  can  be  called  on  to  refund  it.  (x)     But  in  Cox  v.  Pren- 
tice (j/),  it  was  laid  down  by  the  Court,  on  the  authority  of 
Buller  V.  Harrison,  that  an  agent  who  receives  money  for 
his  principal,  is  liable  as  a  principal,  so  long  as  he  stands  in 
his  original  situation,  and  until  there  has  been  a  change  in 
circumstances  by  his  having  paid  over   the   money  to  his 
principal,  or  done  what  is  equivalent  to  it.  (z)     In  that  case 
the  defendant  received  a  bar  of  silver  from  his  principal,  and 
sold  it  to  the  plaintiff,  at  a  price  calculated  with  reference 
to  the  number  of  ounces  which,  on  assay,  it  was  thought  to 
contain;  it  turned  out  afterwards,  that  it  contained  fewer 
ounces  than  had  been  supposed,  and  the  plaintiff  was  held 
entitled  to  recover  the  money  overpaid  from  the  defendant, 
who  had  not  yet  handed  it  to  its  principal,  although  he  had 
forwarded  an  account  to  him,  in  which  he  was  credited  wath 
the  full  sum,   but  Avliich  was  still  unsettled.     In  Buller  v. 
Harrison,  the  defendant  was  an  insurance  broker,  and  the 
money  sought  to  be  recovered,  was  paid  by  the  plaintiff,  an 
underwriter,  in  discharge  of  a  loss  which  turned  out  to  be 
foul.     It  will  be  observed,  that  in  neither  of  these  cases 
could  the  principal  himself,  ever  by  possibility,  have  claimed 
to  retain  the  money  for  a  single  instant  had  it  reached  his 
hands,  the  payment  having  been  made  by  the  plaintiff  under 
pure  mistake  of  facts,  and  being  void,  ab  initio,  as  soon  as 

(w)  Polhill  V.  Walter,  3   B.   &  Ad.  Grccnway  v.  Hurd,  4  T.  R.  553.,  Ver- 

114.    See  1  Esp.  111.  per  Ld.  Kenyon.  non,  136.  208. 

3  T.  R.  761.,  3  P.  Wms.  279.,   1  Eq.  (y)  3    M.   &  S.  344.      See    Calland 

Ab.  308.,  2  Vern.  127.  v.  Lloyd,  6  Meo.  &  "WeJsb.  26. 

(,r)   Buller  v.  Harrison,  Cowp.  565.  (z)  See  Cary  w. Webster,  1  Str.  480. 

Horscfall   v.   Handley,  8   Taunt.   136.  M'Carthy  v.  Colvin,  9  A.  &  E.  612. 
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Rights  of  third  that  mistake  was  discovered,  so  that  the  agent  would  not 
the  a^enf.*  "*  have  been  estopped  from  denying  his  principal's  title  to  the 
money,  any  more  than  the  factor  of  J.  S.  of  Jamaica,  who 
has  received  money  paid  to  him  under  the  supposition  of  his 
employer  being  J.  S.  of  Trinidad,  would  be  estopped,  from 
retaining  that  money  against  his  employer,  in  order  to  return 
it  to  the  person  who  paid  it  to  him.  Besides  which,  in  Buller 
y.  Harrison^  had  the  agent  paid  the  money  he  received  from 
the  underwriter,  in  discharge  of  the  foul  loss,  over  to  his 
principal,  he  would  have  rendered  himself  an  instrument  of 
fraud,  which,  as  we  have  already  seen,  no  agent  can  be 
obliged  to  do.  Except  in  such  cases  as  these,  the  maxim 
respondeat  superior  has  been  applied,  and  the  agent  held  re- 
sponsible to  no  one  but  his  principal,  (a)  Thus,  in  Stephens 
v.  Badcock  (h),  the  defendant,  an  attorney's  clerk,  having  re- 
ceived, by  his  master's  orders,  rents  for  the  plaintiff,  a  client ; 
it  was  held,  that  he  was  not  responsible  to  the  plaintiff,  though 
his  employer,  the  attorney,  had  since  become  a  bankrupt :  so 
It  was  held,  that  an  attorney  who  had  received  cash  for  hih 
principal  upon  a  sale  which  went  off,  could  not  be  sued  by 
the  intended  vendee  for  it.  (c)  Nor  can  an  action  for  money 
had  and  received  be  brought  against  the  agent  who  has 
received  it  on  behalf  of  his  principal  for  the  purpose  of  trying 
the  existence  of  a  right  in  that  principal;  thus,  the  right  of 
a  lord  of  the  manor  cannot  be  tried  in  an  action  against  his 
steward  for  quit-rent  voluntarily  paid  (d) :  and  these  decisions 
are  but  just,  since,  as  the  agent  is  estopped  from  questioning 
the  title  of  his  principal,  he  would,  but  for  this  rule  of 
respondeat  superior,  be  frequently  exposed,  without  any 
defence,  to  two  different  suits,  in  respect  of  the  same  subject 
matter,  (e) 

But  an  agent  cannot  defend  himself,  even  on  the  ground 

(«)  Cobb  V.  Becke,  6  Q.  B.  930.  P.  133.      See  Alexander  v.  Southey, 

(6)  3  B.  &  Ad.  354.    And  see  Baird  5  B.  &  A.  247.     Wilson  v.  Anderton, 

V.  Robertson,  1  M.  &  Or.  981.  1  B.  &  Ad.  450. 

(c)  Bamford  v.  Shuttleworth,  1 1  A.  (e)  See  White  v.  Bartlett,  9  Bingh. 

&  E.  926.  378. :    sed  vide    Hardacre    v.   Stewart, 

(f?)  Saddler  v.  Evans,  4  Burr.  1984.  5  Esp.  103. 
Stapfefield  v.  Yewd,  cited  ibid.  B.  N. 
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of  payment  over  to  his  principal,  if  he  receive  money  illegally   Rights  of  third 
from  a  party  who  is  not  prevented  from  suing  him  by  the  {he  agent.    " . 


rule  pari  delicto  potior  est  conditio  defendentis.  {/)  This  was 
decided  in  Miller  v.  Aris  {g),  where  the  money  was  received 
by  a  gaoler  from  a  prisoner  for  rent  of  a  room  illegally  let 
to  him,  and  paid  over  by  the  gaoler  to  his  employers.  Qi) 
Neither  do  the  foregoing  remarks  extend  to  cases  in  which 
the  money  gets  into  the  agent's  hands,  in  consequence  of  a 
tort  committed  by  him  under  the  directions  of  or  jointly  with 
his  principal;  for  in  that  case  the  party  aggrieved  might 
have  sued  him  in  tort,  and  may  upon  the  ordinary  principle 
waive  his  right  to  proceed  in  that  form  and  adopt  assump- 
sit, {i)  Of  course,  if  an  agent  pay  money  to  his  principal, 
which  was  not  entrusted  to  him  for  that  purpose,  he  will  not 
be  discharged  (J),  ex  gr.  if  a  stakeholder  pay  over  the  deposit 
before  the  condition  on  which  it  was  to  become  due  is  per- 
formed. 

Although  there  must  be  special  circumstances  to  render 
an  agent  liable  on  contracts  made  for  his  employer,  yet  it 
is  otherwise  if  he  commit  torts  while  acting  in  his  master's 
service.  In  such  a  case,  the  principal  will,  it  is  true,  often 
be  liable,  but  then  the  agent  will  invariably  be  so.  (k) 
However,  an  agent  is  not  answerable  to  third  parties  for 
mere  nonfeazance,  that  is,  for  neglecting  to  do,  as  his  master's 
agent,  that  which  his  master  is  bound,  and  has  deputed  him, 

(/)  See  Smith  v.  Bromley,  Doiigl.  Gibbons,  4  Burr.  2108.     Bates  v.  Pil- 

696.      Sharland  v.  Mildon,   15  L.  J.,  ling,   6    B.    &    C.    38.      Stephens   v. 

C.  C,  434.  Elwall,  4  M.   &  S.  259.     Michael  v. 

(g)  Selw.  N.  P.  8th  ed.  93.  Alestree,  2  Lev.  172.     Wilson  v.  An- 

(A)  Accord.  Townson  v.  Wilson,  1  derton,  1  B.  &  Ad.  450.     Sharland  v. 

Camp.   396.     Wakefield   v.   Newbon,  Mildon,    15  L.  J.,    C.  C,    434.      But 

6  Q.  B.  276.  see  Alexander  v,  Southey,  5  B.  &  A. 

(i)  Tugman  v.   Hopkins,  4  M.  &  247.     Miles  v.  Solesby,  2  Mod.  242. 

Gr.  389.  In  Roll.  Abr.  95.  it  is  laid  down,  that 

(j)   Sadler  v.  Evans,  anti.     Snow-  if  the  servant  of  a  taverner  sell  wine 

den  V.  Davis,  1  Taunt.  359.    Edwards  that  is  corrupted,  knowing  it  to  be  so, 

V.  Hodding,  5  Taunt.  815.  no   action   of  deceit  lies   against  the 

(k)   12   Mod.  488.,    1    Leon.   146.,  servant,  for  he  did  it  but  as  a  servant; 

Roll.  Ab.  94.,  pi.  5.    Cranch  v.  White,  whence   it   has   been    inferred,   that  a 

1  Bingh.  N.  C.  414.      Davies  v.  Ver-  servant  is  not  liable  for  fraud  commit- 

non,  6  Q.  B.  443.     Perkins  v.  Smith,  ted  in  his  master's  business  ;  but  surely 

Sayer,  41.,   1  Wils.  328.      Barker    v.  this  is  difficult  to  be  supported. 
Braham,    2   Bl.   867.       Goodwin    v. 
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Rights  of  third  to  do.  Thus,  if  tliG  SGi'vant  of  a  common  carrier  were  to 
Ui"  a^^ent'*'"^  rcfusc  to  rcceivc  A.'s  goods  to  be  carried,  on  tender  of  the 
proper  hire,  he  would  not  be  liable  to  an  action  at  the  suit 
of  A.,  although  the  carrier,  his  master,  would,  and  although 
the  servant  would  himself  be  liable  to  his  master  for  a  breach 
of  duty  as  his  agent.  (/) 

We  have  thus  gone  through  the  chief  rules  which  affect 
the  relation  of  Principal  and  Agent.  The  subject  of  this 
chapter  will  be,  however,  further  illustrated  by  some  of  those 
contained  in  Book  the  Third,  in  which  it  is  proposed  to  treat 
Mercantile  Contracts.  For  instance,  it  is  obvious,  that  in 
the  description  of  contracts  of  affreightment,  of  insurance,  or 
of  sale,  light  must  be  cast  upon  the  duties  of  the  agents, 
who  are  employed  in  the  negotiation  or  execution  of  those 
contracts,  and  who  are,  of  course,  bound  to  know  and  act 
upon  the  rules  which  govern  them.  The  duty  of  the  agent' 
thus  depends,  in  great  measure,  upon  that  of  his  principal, 
and,  consequently,  upon  the  nature  of  those  compacts  from 
which  the  latter  takes  its  origin. 

(Z)  As  to  the  liability  of  public  officers  for  acts  of  omission,  see  Barry  v. 
Arnaud,  10  Ad.  &  E.  Q^Q. 
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OF    MERCANTILE     PROPERTY. 

"VVe  now  come  to  our  second  grand  head,  that,  videlicet,  of  Mercantile 
Mercantile  Property.  And  here  it  must  be  premised,  that  ^"^"^^^  ^' 
it  is  not  intended  to  consider  the  nature  of  the  various  pos- 
sessions of  which  a  merchant's  property,  as  well  as  that  of 
any  other  individual,  may  be  composed ;  for  that  would  bo 
to  write  a  treatise  upon  property  in  general.  The  objects  of 
this  Book  will  be,  1st,  To  point  out  those  peculiar  incidents 
which  property  acquires,  by  passing  into  the  custody  of  a 
merchant,  and  becoming  part  of  his  stock ;  and,  2dly,  To 
give  some  brief  account  of  that  description  of  property, 
-which,  being  seldom  or  never  found  in  the  hands  of  any 
one  except  a  merchant,  has  more  than  ordinary  claims  to  be 
included  in  a  treatise  devoted  to  Mercantile  Law.  There  is, 
however,  one  circumstance  connected  with  the  general  law 
of  property  which  it  is  fit  here  to  remark ;  viz.  that  the  law 
will  not  permit  it  to  be  rendered  inalienable  by  any  device 
whatever  (a),  for  to  permit  this  would,  to  use  the  words  of 
Lord  Coke,  militate  "  against  trade  and  traffic,  and  against 
bargaining  and  contracting  between  man  and  man." 

CHAPTER  L 

INCIDENTS   rECULIAR   TO   MERCANTILE    PROPERTY. 

First,  then,  with  regard  to  the  incidents  which  property  Incidents  pecu.. 
acquires  in  the  hands  of  a  merchant,  it  is  to  be  observed,  tde  property, 
that  all  such  property  becomes  transferable  by,  and  subject 
to  the  operation  of,  the  bankrupt  laws :  as  we  have  appro- 
priated a  chapter  in  the  last  part  of  this  Treatise  to  the  con- 

(a)  Litt.  360.  and  the  Commentary,  the  use  of  a  married  woman.  TuUett 
An  exception  to  this  rule  is  allowed  in  v.  Armstrong,  4  M.  &  Cr.  377,  Bag- 
thc  case  of  property  given  or  settled  to     gctt  v,  Meux,  1  Phill,  627. 
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Incidents  pecu-   slderatioii  of  bankruptcy,  we  will  make  no  further  observation 

liar  to  mercan- 
tile property,      upon  it  at  present. 

Secondly.  It  is  known  to  be  the  ordinary  rule  of  law,  that 
where  two  or  more  persons  are  jointly  possessed  of  property, 
the  entire  right  to  it,  on  the  decease  of  any  of  them,  remains 
to  his  survivors,  and,  at  length,  to  the  last  survivor,  who 
thus  becomes  entitled  to  the  whole,  which  incident  to  joint 
tenancy  is  called  by  our  ancient  writers  WxQJus  accrescendi.  (J) 
To  this  rule  there  is  an  exception  in  the  case  of  partners  in 
trade,  of  whom  Lord  Coke  says,  that  "  the  wares,  merchan- 
dizes, debts,  or  duties,  which  they  have  as  joint  merchants 
or  partners  shall  not  survive,  but  shall  go  to  the  executors 
of  him  that  deceaseth,  and  this  is  per  legem  mercatoriam, 
which  is  part  of  the  laws  of  this  realm,  for  the  advancement 
and  continuance  of  commerce  and  trade."  (c)     Of  the  exist- 
ence of  this  exception  there  is  no  doubt;  but  it  has  been 
questioned  whether  it  can  be  enforced  in  courts  of  common 
law.     It  seems  to  be  admitted  upon  all  hands,  that  if  real 
property  be  held  in  joint-tenancy  for  the  purposes  of  trade, 
its  exemption  from  the  common  rule  relating  to  survivorship 
can  be  enforced  only  through  the  medium  of  equity;    the 
question  above  stated  must  therefore  be  confined  to  cases  of 
joint-tenancy  of  chattels.      In  Lord  Tenterden's  admirable 
treatise  on  the  Law  of  Merchant  Ships  and  Seamen,  8th 
edit.    p.   97.,  his   lordship,  after   remarking   that   ships   are 
usually  purchased  by  several  persons  in  distinct  shares,  so  as 
to  create  a  tenancy  in  common  among  them,  goes  on  to  ob- 
serve, that  "  if  the  interests  are  not  severed  and  distinguished 
in  this  way,  but  the  entire  ship  is  granted  to  a  number  of 
persons  generally,  it  is  apprehended  that  they  become  joint- 
tenants  at  law,^m^i  that  the  rule  jus  accrescendi  inter  merca- 
tores  locum  non  Tiahety  which  is  applicable  to  a  ship,  is  to  bq 
enforced  only  in  equity."     No  authority  is  cited  for  this 
position,  which  however,  besides  the  weight  which  it  derives 
from  the  high  character  of  its  distinguished  author,  seems  to 
be  countenanced  by  the  expressions  of  the  Master  of  the 

(6)  Litt.  280,  281,,  2  Black.  Com.         (c)  Co.  Litt.  182.  a,  Comyn's  Dig. 
184.  Merchant  D. 
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Rolls,  in  Luke  v.  Gibson  {cV),  where  it  is  laid  down,  that  ^'in  Incidents  pecu- 
all  cases  of  a  joint  undertaking  or  partnership,  either  in  trade  tile  iiroperty;  - 
or  any  other  dealing,  they  are  to  be  considered  as  tenants  in 
common,  or  the  survivors  as  trustees  for  those  who  are  dead" 
Moreover,  Jeffreys  \.  Small  (e),  which  is  usually  cited  aa 
proving  the  exception,  turns  out,  upon  examination,  to  refer 
solely  to  the  rule  in  equity.  On  the  other  hand,  in  the 
passage  above  cited  from  the  first  Institute,  the  proposition 
is  laid  down  generally  by  Lord  Coke,  who  in  all  probability 
did  not  mean  to  refer  to  any  rule  in  courts  of  equity  (/),  and 
his  opinion  is  supported  by  the  authorities  and  precedents 
collected  in  the  margin.  (^) 

This  maxim,  "  Jus  accrescendi  inter  mercatores  locum  non 
hahet"  applies,  as  we  have  seen,  to  real  property  held  in 
partnership  for  the  purposes  of  trade.  Its  application  can, 
however,  only  be  enforced  by  courts  of  equity,  and  incident 
to  its  enforcement  is  the  question  which  sometimes  arises^ 
whether  the  separate  share  of  each  partner  is  to  be  considered 
as  real,  or  as  chattel  property ;  such  share  having  been 
always  personal  in  its  enjoyment,  though  freehold  in  its 
nature,  and  having  usually  been  acquired,  not  as  a  matter  of 
choice  but  of  necessity,  by  the  sacrifice  of  part  of  the  chattel 
property  of  the  firm,  which  its  owners  would,  had  it  been 
possible,  have  desired  to  continue  in  its  original  state  of 
personalty. 

In  the  earlier  cases  on  this  subject,  it  appears  to  have  been 
thought,  that  freehold  lands  bought  with  the  money,  and 
used  for  the  purposes  of  the  firm,  ought  not  to  be  considered 
in  equity  as  converted  into  personal  property  ;  and  therefore, 
that,  at  the  death  of  one  of  the  partners,  as  equity  allows  no 
jus  accrescendi  among  merchants,  even  in  lands,  the  share  of 

(d)  I  Abr.  Eq.  290.  {g)  Noy,  55.,  Brownl.  &  Gold.  99. 

(e)  1  Vern.  217.,  3  P.  Wms.  158.        Kempe  v.   Andrews,  Holt.  145.   S.  C. 
(/)  It  is  observable,  that  the  doc-      3  Lev.  290.  S.C.  Sal.l.  Smythe  efaZ.  r. 

trine  of  Lord  Coke,  in  the  above  pas-  Milward,  Lutw.  1493.    Hall  r.  Huffam, 

sage,  extends  to  "  Debts  and  Duties,"  2  Lev.  88.   228.     Martin  v.   Crompc, 

the  remedy  for  which  survives,  as  it  is  I  Ld.  Raym.  340,    R.  v.  Collector  of 

apprehended,    notwithstanding      some  Customs,  2  M.  &  S.  223. :  this  case  is 

contrary  dicta  in  2    Lev.    188.    228.,  omitted  in  Abbott  on  Shipping. 
Lutw.  1493.,  Noy,  55.,  Sal.  444.,  Com. 
Dig.  Merch.  D. 
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Incidents  pecu-  the  dcce.osccl  -woiild  clcsccnd  to  his  heir,  whose  rlf^ht  thereto 

liar  to  inercan-        •    i       i  />  i   .  /  , 

tile  property,  might  be  enforced  m  equity,  (h)  This  doctrine,  however,  is 
overturned  (z),  and  the  rule  now  is  that  all  property  of  what 
nature  soever,  bought  with  the  cash  and  for  the  purposes  of 
a  trading  partnership  concern,  must  in  equity  be  looked 
upon  as  personal,  and  that,  as  there  can  be  no  survivorship 
in  it,  a  partner's  share  will  on  his  death  pass  to  his  personal 
representative  (j),  for  whose  benefit  the  surviving  partners, 
or  their  trustees,  will  hold  it;  since,  in  this  case,  the  jus 
accrescendi  takes  place  at  law.  If,  indeed,  the  partners  have 
stipulated  that  freehold  lands  purchased  by  them  shall  not 
be  subject  to  the  application  of  this  equitable  doctrine,  but 
shall  follow  the  ordinary  rules  respecting  property  of  that 
description,  or  if  they  act  so  that  such  a  stipulation  may  be 
reasonably  inferred  from  their  conduct,  in  such  a  case  the 
rule  of  equity  yields  to  the  ordinary  course  of  law  coupled 
with  the  intention  of  the  parties,  for  quilibet  potest  renunciare 
juri  pro  se  introducto.  (Jt) 

This  seems  the  proper  place  in  which  to  notice  a  peculiar 
rule  of  law,  established  in  order  to  favour  trade,  and  con- 
cerning certain  property  in  which  traders  are  temporarily 
interested,  viz.  that  goods  delivered  to  a  person  exercising  a 
trade,  to  be  carried,  wrought,  or  managed  in  the  way  of 
his  trade  or  employ,  are  for  that  time  privileged  from  a 
distress  for  rent.  (I)  Thus,  goods  in  the  hands  of  an  agent, 
wharfinger,  auctioneer,  or  commission  agent  (w),  or  the  carcass 
of  a  beast   left   at   a  butcher's  to   be   slaughtered  («),  are 

(A)  Thornton  v.  Dixon,  3  Bro.  199.  2  Hov.  Supp.  187.    Rowley  r.  Adams, 

Bell  V.    Phyn,  7  Ves.   453.,    2    Hov.  7    Beav.    548.     See    Smith   v.    Smith, 

Siippl.  61.  5    Ves.    189.,    1    Hov,    Supp.     502. 

(/)  Phillips  V.  Pliillips,  1  Mylne  &  Thornton  v.  Dixon,  ahovc  cited,  seems 

K.  663.  Broom  v.  Broom,  3  M.  &  K.  to  fall  within  this  class  of  cases. 
444.     Morris  v.    Barrett,  3  Y.   &  J.         (/)  1    Inst.     47,    a.      Gisboum    v. 

384.    Houghton  v.  Houghton,  11  Sim.  Hurst,  1  Sal.  249. 
491.  (m)  Gillman  v.  Elton,  3  B.  &  B.  75. 

(j')  See  Lord   Eldon's  observations  Thompson  v.  Mashiter,  1    Bingh.  283. 

in    Selkrig   v.    Davies,    2    Dow.   242.  Adams  v.  Grane,   1  Cr.  &   Mee.   380., 

Ripley  v.    Waterworth,   7    Ves.    425.  4  Tyrwh.   328.     Gibson  v,   Ireson,   3 

Townshend  v.   Devaynes,  1  Mont,  on  Q.  B.  39.     Findon  v.   M'Laren,  6  Q. 

Part.  Appendix,  96.  B.  891. 

(k)  Balmain  v.  Shore,  9  Ves.  500.,         (n)  Brown  v.  Shevill,  2  Ad.  &  E. 
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exempted  from  the  liability  to  distress.  It  has  however  been  Incidents  pecu- 
decided,  that  machinery  bailed  to  the  trader  to  work  the  tile  property, 
material  with  is  not  so  privileged,  (o)  The  exemption  just 
described  is  absolute.  The  necessary  implements  of  a  man's 
trade  are  also  privileged  against  distress  for  rent,  but 
only  when  there  is  sufficient  of  other  distrainable  goods  to 
meet  the  landlord's  claim,  (p)  They  are  not  exempt  if  there 
be  no  other  sufficient  distress  except  of  growing  crops,  for  to 
seize  those  might  delay  the  landlord  and  put  him  to  incon- 
venience (j'),  and  they  are  liable  equally  with  other  goods 
to  a  distress  for  poor  rates,  that  being  in  the  nature  of  an 
execution,  (r) 

There  is  another  privilege  which  will  be  most  appropriately 
noticed  along  with  that  against  distress  afforded  to  the 
chattels  above  mentioned.  It  is  conferred  on  certain  fixtures 
which,  if  set  up  for  ordinary  purposes,  would  not  be  severable 
from  the  freehold  by  the  owner  of  a  particular  estate  or  by 
his  representative,  but  which,  in  order  to  encourage  commerce, 
are  removable  when  set  up  for  commercial  purposes.  Such 
is  the  greater  part  of  the  machinery  set  up  by  manufacturers, 
and  which  is  now  of  a  description  so  expensive,  that  to 
prohibit  its  removal  from  their  landlord's  premises  would  be 
a  serious  discouragement  to  persons  exercising  the  trade  in 
which  it  is  used.  Upon  the  nature  and  extent  of  this 
privilege  the  reader  may  consult  the  valuable  work  of  Mr. 
Amos,  and  the  authorities  below  cited,  particularly  the  great 
case  of  Elwes  v.  Mawe.  (s) 

140.      See  Muspratt  v.  Gregory,  1    M.  (s)  3  East,  38.    2  Smith's  Leading 

&  W.  633.  Cases,  99.  2d  ed.    Poole's  case,  1  Salk. 

(o)  Wood  V.  Clark,  1  C.  &  J.  497.,  368.     Lawton  v.   Lawton,  3   Atk.  13. 

1  Tyrwli.  327.  ;   and  see  Muspratt  v.  Lawton  v.    Salmon,   1   H.  Bl.  259,  a. 

Gregory,    1  M.  &  W.   633.     Joule  v.  Penton  v.    Robart,  2  East,  90.      Dean 

Jackson,  7  M,  &  W.  450.  v.  Allaly,  3  Esp.  1 1 .    Trappes  v.  Har- 

(p)  See  Simpson  t?.  Hartopp,  Willes,  ter,   4   Tyrwh.    624.,    2  C.  &  M.  153. 

512.,   1  Inst.  47,  a.  b.    Fenton  c.  Logan,  As  to  the  construction   of  covenants 

9  Bingh.  676.  in  leases  respecting  such  fixtures,  see 

(?)  Piggott    V.    Birtles,     1    M.    &  Foley   v.   Addenbrooke,    13  M.  &  W. 

W.  441.  174. 

(r)  Hutchins  v.  Chambers,  1  Burr. 
579. 
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CHAPTER  II. 


SHIPPING. 


Section  1. — Privileges  of  a  British  Ship. 

2.  —  What  Ships  are  British. 

3.  —  Title  to  them,  how  acquired  and  transmitted, 

4.  —  Rights  of  Bart  Owners. 

There  is  one  species  of  property,  I  mean  that  in  ship- 
ping (a),  to  which  (because  it  is  almost  exclusively  mer- 
cantile, and  subject  to  very  peculiar  regulations)  it  will  be 
right  to  devote  some  attention :  with  this  view  we  will 
consider, 

1.  What  are  the  privileges  of  a  British  ship. 

2.  What  ships  are,  properly  speaking,  British. 

3.  How  title  to  them  may  be  acquired  and  transmitted. 

4.  The  rights  of  part  owners. 


Sect.  I.  —  The  privileges  of  a  British  Ship. 
The  privileges        These  are  now  comprised  in  stat.  8  &  9  Vict.  c.  88(J),  which 

ef  a  British  ,    ,  ...  . 

ship.  prohibits    the  importation    into   the    United    Kingdom    for 

use,  of  a  number  of  European  goods  therein  enumerated  (c) 
except  in  British  ships,  ships  of  the  country  of  which 
they  are  the  produce,  or  from  which  they  arc  imported  (rf), 
and,  with  some  few  exceptions,  of  all  goods  the  produce 
of  Asia,  Africa,  or  America,  in  foreign  ships,  imless  they 
be    ships  of  the  country  in  Asia,  Africa,  or   America,  of 

(a)    This   subject  is   mainly  regu-  (6)    Superseding    3   &    4  Wm.    4. 

lated  by  two  excellent  statutes,  the  e.54.  See  the  statute  in  the  Appendix. 
Ship    Registry   and    Navigation    Acts,  (c)   See  Thompson  v.  Irving,  7  M. 

which  may  be  seen  at  length   in  the  &  W.  367. 
Appendix.  (d)  Sect.  2. 
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which  the   goods   are   the   produce,    and  from  which   they   The  privileges 

,     T    /■   X  of  a  British 

are  imported,  (e)  siiip. 

All  trade  between  the  United  Kingdom  and  Guernsey,  ' 

Jersey,  Alderney,  Sark,  or  Man  (jT),  all  trade  between  those 
islands,  or  between  different  parts  of  any  one  of  them  (^)  or  of 
the  United  Kingdom  (Ji),  all  exportation  from  the  United 
Kingdom  to  any  British  possession  in  Asia,  Africa,  or 
America  (i),  all  commerce  between  such  possessions,  or 
between  different  parts  of  the  same  possession  (J),  except  in 
British  vessels,  is  prohibited ;  nor  can  any  goods  be  imported 
into  any  such  possession  in  foreign  ships,  unless  they  be  ships 
of  the  country  of  which  the  goods  are  the  produce,  and  from 
Avhichthey  are  imported.  (A)  The  Queen,  however,  may,  by  an 
order  in  Council,  permit  the  importation  of  foreign  goods  into 
Hong  Kong  in  foreign  vessels.  (/) 

All  manufactured  goods  are  deemed  the  produce  of  the 
country  of  which  they  are  the  manufacture,  (m) 

Sect.  II.  —  What  Ships  are,  properly/  speaking,  British. 

In  order  that  a  ship  may  be  entitled  to  the   name   and  What  ships  are 
privileges  of  a  British  vessel,   she  must  be,    1st,   navigated,  fi^^^Bridsh^^ 
and,  2ndly,  registered,  as  one.  («) 

A  ship  is  navigated  as  a  British  vessel  when  the  master 
and  three-fourths  of  the  crew  are  British,  and  if  employed 
in  coasting  between  different  parts  of  the  United  Kingdom, 
or  in  a  voyage  between  the  United  Kingdom  and  Jersey, 
Guernsey,  Alderney,  Sark,  or  Man,  or  between  any  of  them, 
or  in  coasting  between  different  parts  of  those  islands,  or  in 
fishing  on  the  coast  of  the  United  Kingdom,  or  of  any  of 

(e)  Sect.  3  &  4.  sect.  15 ;  therefore,  though  a  foreign- 

(/)  Sect.  6,  7  &  8.  built  ship  may  be  legally  owned  by  a 

{g)  Sect.  9.  British  subject.  Long  v.  DufF,  2  B.  & 

(A)    Sect.  8.  P.  209.,  yet  she  will  not  fall  within  this 

(i)  Sect.  7.  or  the  preceding  exception. 

O')  Sect.  10.  (J)  Sect.  12. 

(k)  Sect.   11.  — N.  B,      No  ship  is  (m)  Sect.  5. 

adnnitted  to  be  of  a  particular  country,  («)  Sect.  13,  stat.  8  &  9  Vict.    c.  88. 

unless   wholly  owned    by   subjects    of  Sec  as  to  Indian  shipping,  3  &  4  Vict. 

that  country  usually  residing  therein,  c,  56, 

or  by  a  corporation  established  in  it, 

N    2 
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What  ships  are  those  islands,  the  entire  crew  must  be  British,  (o)     In  all 

Lg  British.    "  cascs,  howcver,  except  those  in  which  the  whole  crew  is 

to  be  British,  the  ship  ia  duly  navigated  if  she  have  one 

British   seaman  for   every  twenty  tons,   though   the   other 

seamen  may  exceed  in  number  one-fourth  of  the  crew,  (p) 

The  master  or  seamen  are  considered  British,  if  natural- 
born  subjects  of  Her  Majesty,  or  subjects  by  naturalization 
or  denization,  or  having  become  so  by  conquest  or  cession, 
and  having  taken  the  oath  of  allegiance  or  fidelity,  or 
persons  who  have  served  on  board  a  Queen's  ship  of  war,  in 
war  time,  for  three  years ;  but  natives  of  places  within  the 
East  India  Company's  Charter,  though  under  British  do- 
minion, are  not  therefore  British,  (q)  The  Queen  may, 
by  proclamation,  in  war  time,  declare  two  years'  service 
on  board  a  ship  of  war  sufficient  for  this  purpose  {r),  and 
may  at  any  time  lessen  the  requisite  proportion  of  British 
men.  (5)  Ships  trading  between  places  in  America 
may  be  navigated  by  British  negroes,  and  ships  trading 
eastward  of  the  Cape  of  Good  Hope,  and  within  the  limits 
of  the  East  India  Company's  charter,  by  Lascars  and  other 
natives  of  countries  within  those  limits,  {t) 

If  the  due  proportion  of  British  seamen  cannot  be  pro- 
cured at  any  foreign  port,  or  any  place  within  the  limits 
of  the  Company's  charter,  or  have  been  unavoidably  de- 
stroyed, the  master  will  be  excused,  on  producing  a  cer- 
tificate thereof  from  the  British  consul,  or  two  known 
British  merchants,  if  there  be  no  consul,  or  the  British  go- 
vernor of  any  place  within  the  limits  of  the  Company's  charter, 
or  on  making  proof  thereof  to  the  satisfaction  of  the  collector 
and  comptroller  of  customs  of  any  British  port,  or  of  some  other 
person  authorized  to  make  inquiry,  (m) 

For  every  excess  of  foreign  seamen,  the  master  or  owners 
forfeit  lOZ.  per  man  (u) ;  for  goods  illegally  imported,  exported, 
or  carried  coastwise,  the  goods  themselves,  and  the  master 

(o)  8  &  9  Vict.  c.  88.  sect.  13.  (0  Ibid.  sect.  19.  sect.  13. 

{p)  Ibid.  sect.  17.  (m)   Ibid.  sect.  £0.      See  on  the  con- 

(<7)  Ibid.  struction  of  the  corresponding  enact- 

(r)  Ibid.  sect.  18.  ment,  Suartt;.  Powell,  1  B.  &  Ad.  266. 
(s)  Ibid.  sect.  21.  {v)  Ibid.  sect.  20. 
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forfeits  100^.  (to) ;  nor  is  any  registered  ship  to  be  allowed  to   What  ships  are 
depart  from  any  port  in  the  British  dominions  unless  duly   fng^Britishr 
navigated,  (x) 

In  order  to  entitle  a  vessel  to  the  privileges  of  a  British 
ship,  it  is  (save  in  a  few  cases  mentioned  at  the  end  of  this 
section)  further  necessary  that  she  should  be  registered 
as  one,  and  a  certificate  of  registry  obtained  (y) ;  for  other- 
wise she  will,  by  exercising  any  of  those  privileges,  be- 
come forfeited,  with  her  tackle,  &c.,  and  may  be  seized  by  any 
officer  of  customs,  (z)  On  this  subject  it  will  be  proper  to 
consider,  Jirst,  what  vessels  are  entitled  to  be  registered ; 
secondly y  where,  how,  and  by  whom  they  must  be  registered ; 
thirdly,  when  registry  de  novo  is  required ;  and,  lastly,  when 
registry  is  dispensed  with. 

First,  then,  no  ship  is  entitled  to  be  registered,  which  is 
not  (a),  1st,  wholly  of  the  build  of  the  United  Kingdom,  or 
of  the  Isle  of  Man,  or  Guernsey,  or  Jersey,  or  some  of  the 
colonies,  plantations,  islands,  or  territories  in  Asia,  Africa, 
or  America,  or  of  Malta,  Gibraltar,  or  Heligoland,  which 
belong  to  her  Majesty  at  the  time  of  building;  or,  2dly, 
condemned  by  a  Court  of  Admiralty ;  or,  3dly,  condemned 
by  some  competent  court  for  a  breach  of  the  regulations 
relating  to  the  slave  trade. 

Nor  can  any  ship  be  registered,  unless  all  the  owners 
are  British  subjects  (b) :  and  even  a  British  subject  cannot  be 
such  owner  if  he  usually  (c)  reside  in  any  foreign  country, 
unless  he  be  a  partner  in,  or  agent  for,  some  British  factory, 
or  house  carrying  on  trade  in  Great  Britain  or  Ireland :  neither 
can  any  person  who  has  sworn  allegiance  to  a  foreign  state, 
except  under  the  terms  of  some  capitulation,  unless  he  after- 
wards become  naturalized,  or  a  denizen,  (d) 

(w)  8  &  9^  Vict.  c.  88.  sect.  24.  a  body  established  by  the  law  of  this 

(ar)  Ibid.  sect.  19.  country,  though  some  of  the  members 

(y)  Ibid.  sect.  13.,  8  &  9  Vict.  c.  89.  composing  it  may  be  foreigners.      See 

sect.  2.  Regina  v.  Aruaud,  16  L.  J.,  Q.B.,  50. 
(2)  8  &  9  Vict.  c.  89.  sect.  4.     See         (c)   For  the  construction  put  upon 

the  statute  at  length  in  Appendix.  this  word,  see  case  of  the   Eleanor,    1 

(a)  Ibid.  sect.  5.  Edwards,  148. 
(6)  Sect.  5.    This  does  not  apply  to  (d)  8  &  9  Vict.  c.  89.  sect.  12. 

a  corporation  :  it  is  suflRcient  if  that  be 

M   3  . 
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What  ships  are       Such  a  ship  as  the  above,  nevertheless,  loses  her  privileges, 

"DropGrlv  suc&k,-  « 

ing  British.        ^^d  ccascs  to  be  Considered  British,  or  entitled  to  registry. 
~  1  st.  If  repaired  in  a  foreign  country,  to  the  value  of  twenty 

shillings  per  ton,  unless  by  some  extraordinary  damage  sus- 
tained abroad,  such  repairs  are  rendered  necessary  to  enable 
her  to  perform  her  voyage,  and  return  to  some  port  in  the 
king's  dominions,  and  those  circumstances  be  proved  before 
the  persons,  and  in  the  manner  specified  by  stat.  8  &  9  Vict, 
c.  89.  s,  7.,  and  a  note  thereof  made  on  the  ship's  certificate 
of  registry,  (e) 

2dly,  If  declared  stranded  or  unseaworthy,  and  therefore 
ordered  by  the  decree  of  a  competent  court  to  be  sold  for  the 
benefit  of  the  owners.  (/) 

3dly,  If  captured  by  and  become  prize  to  an  enemy,  (g) 

4th]  y.  Or  sold  to  foreigners.  (A) 

Secondly,  with  respect  to  the  mode  of  registry.  In  general 
every  ship  must  be  registered  at  the  port  to  which  she 
belongs,  (i)  A  ship  is  said  to  belong  to  some  port,  at  or  near 
Avhich  some  or  one  of  the  owners,  who  shall  make  and  sub- 
scribe the  declaration  required  previous  to  registry,  the  nature 
of  which  will  presently  be  specified,  resides.  (J)  But  no  ship 
can  be  registered  at  Heligoland,  unless  wholly  built  there ; 
nor  can  any  ship  registered  at  Malta,  Gibraltar,  or  Heligoland, 
be  afterwards  registered  elsewhere,  or  be  entitled  to  the 
privileges  of  British  vessels  in  trading  between  the  United 
Kingdom  and  our  American  colonies.  (Ji)  Ships  taken  and 
condemned  as  prize,  are  to  be  registered  at  Southampton, 
Weymouth,  Exeter,  Plymouth,  Falmouth,  Liverpool,  or 
Whitehaven.  (Z) 

The  persons  by  whom  registry  is  to  be  made  are,  at  ports 
in  Great  Britain,  Ireland,  or  Isle  of  Man,  the  collectors  and 
comptrollers  of  customs ;  in  any  port  of  the  British  possessions 
in  Asia,  Africa,  or  America,  the  collector  and  comptroller,  or 
collector  if  there  be  no  comptroller ;  in  Guernsey  or  Jersey, 

(e)  8  &  9  Vict.  c.  89.  sect.  7.  (t)  Sect.  10. 

(/)  Sect.  8.  (j)   Sect.  11. 

Ig)  Sect.  9.  (*)  Sect.  3. 

(A)  Ibid.  (Z)  Sect.  33. 
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the  principal  officers  of  customs,  together  with  the  governor.  What  ships  are 
lieutenant-governor,  or  commander-in-chief;  in  ports  within  fng^British!* 
the  limits  of  the  East  India  Company's  charter,  and  under  its 
government,  the  collector  of  duties,  or  any  other  person  of 
the  rank  of  senior  merchant,  or  of  six  years'  standing  in  the 
Company's  service,  appointed  to  act  by  any  of  its  governments 
in  India ;  in  any  British  possession  within  the  same  limits 
and  not  under  the  Company's  government,  the  collector  of 
duties,  together  with  the  governor,  lieutenant-governor,  or 
commander-in-chief  of  such  possessions ;  at  Malta,  Gibraltar, 
and  Heligoland,  the  governor,  lieutenant-governor,  or  com- 
mander-in-chief; the  powers  and  duties  of  these  persons  in 
the  execution  of  the  registry  act  are  identical,  (m) 

The  functions  which  (as  will  be  seen)  are  vested  in  the 
commissioners  of  customs,  may  be  performed  by  the  governor, 
lieutenant-governor,  or  commander-in-chief  of  any  place 
where  ships  are  registered,  (n) 

In  order  to  obtain  registry,  a  declaration  must  be  made,  and 
subscribed  by  the  owner,  if  only  one ;  if  two,  both  resident 
within  twenty  miles  of  the  place  of  registry,  by  both  of  them; 
if  either  at  a  greater  distance,  by  one  only ;  if  more  than  two, 
by  the  greater  part  (not  exceeding  three),  if  resident  within 
twenty  miles,  unless  a  larger  number  wish  to  join ;  if  all,  or 
all  but  one,  reside  at  a  greater  distance,  then  by  one  only. 
If  the  required  numbers  do  not  attend,  declaration  must  be 
made  by  such  as  do  that  the  absent  do  not  reside  within 
twenty  miles,  and  have  not  wilfully  absented  themselves,  or 
are  prevented  by  illness  from  attending,  (o) 

The  declaration  contains  the  ship's  name  (which  must  not 
afterwards  be  changed,  and  must  be  painted  on  her  stern,  to- 
gether with  the  port  to  which  she  belongs,  in  white  or  yellow 
letters  four  inches  long,  on  a  black  ground,  and  not  afterwards 
obliterated  or  concealed,  unless  in  square-rigged  vessels  during 
war ;  nor  must  she  be  described  by  any  other  name  in  print 
or  writing,  or  even  verbally,  to  a  revenue  officer  on  duty. 


(m)  8  &  9  Vict.  c.  89.  sect.  3.  (o)  Sects.  13,  14. 

(w)  Sect.  3. 

H  4 
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What  ships  are  (disobediencG  to  these  regulations  subjecting  to  a  penalty  of 

ing'firitish!^  '   lOOZ.)  (/;),  her  port,  master  and  descrij)tion ;  the  names,  descrip- 

"  tion,  and  residences  of  the  owners,  with  other  circumstances 

tending  to  prove  them  subjects  of  her  Majesty,  and  denies 

that  any  foreigner  is  interested  in  the  ship,  (q) 

If  the  ship  belong  to  a  corporation,  the  declaration  is  made 
by  the  secretary  or  other  proper  officer,  and  the  corporate 
name  substituted  for  the  names  of  the  owners,  (r) 

The  attending  owner,  and  the  master  must  also  jointly,  or 
in  case  of  the  master's  absence  with  the  ship,  severally  (by 
which,  however,  they  are  jointly  and  separately  bound), 
execute  a  bond  as  a  security,  that  the  certificate  shall  be  used 
for  the  ship's  service  only,  and  for  its  return,  in  case  the  ship 
be  lost,  captured,  destroyed,  prevented  from  returning  to  her 
port,  forfeit  her  privileges,  be  condemned  for  illicit  trading, 
sold  in  execution,  sold  to  the  crown,  or  to  a  foreigner  either 
in  part  or  whole,  or  registered  de  novo,  (s) 

The  applicant  for  registry  must  also  produce  an  account 
under  the  builder's  hand,  and  which  the  builder  is  required  to 
give,  of  the  ship's  time  and  place  of  building,  denomination, 
and  tonnage,  together  with  the  name  of  the  first  purchaser ; 
he  must  also  make  declaration  of  her  identity  ;  but  where  by 
reason  of  the  death  of  the  builder  or  other  unavoidable  cause, 
the  builder's  certificate  cannot  be  produced,  it  may  be  dis- 
pensed with,  (t) 

The  mode  in  which  the  tonnage  of  British  merchant  (u)  ship- 
ping is  to  be  ascertained,  is  regulated  by  the  same  statute, 
which  requires  that  the  amount  of  tonnage  shall  be  carved  on 
the  main  beam  before  the  vessel  is  registered,  (u) 

In  the  case  of  a  prize  or  condemned  ship,  the  owner  must 
produce  a  certificate  of  her  condemnation  under  the  judge's 
hand  and  seal,  and  an  account  of  the  particulars  to  be  set  forth 

(p)  8  &  9  Vict.  c.  89.  sect.  27.  ter,  though  some  of  the  members  weie 

(g)  Sect.    13,  uhi  vide  form  of  de-  aliens  and  resided  abroad. 

claration.  (s)  Sect.  23, 

(r)  Sect.  1 3.    See  Regina  v.  Arnaud,  (t)  Sect.  28. 

16  L.  J.,  Q.  B.,  50.,  in  which  it  was  (m)  Sects.  16  to  20. 

held  that  a  corporate  company  estab-  (r)  Sect.  20. 

lished  in  England,  was  entitled  to  regis-  . 
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in  a  certificate  of  registry  subscribed  by  one  or  more  skilful  What  ships  are 
persons  appointed  by  the  court  to  survey  her,  and  must  make   !„„  British, 
declaration  of  her  identity,  (w) 

The  above  requisites  being  complied  with,  the  ship  is 
registered,  and  a  certificate  of  registry  delivered  to  the  ap- 
plicant :  this  certificate  contains  {x)  the  name,  occupation,  and 
residence  of  every  owner ;  the  name  of  the  ship  ;  the  place  to 
which  she  belongs ;  her  tonnage ;  the  name  of  the  master ; 
the  time  and  place  of  the  build  or  of  condemnation  ;  the  name 
of  the  surveying  officer ;  the  number  of  decks  and  masts ;  the 
height,  breadth,  and  depth  between  decks,  if  more  than  one, 
or  depth  of  the  hold  if  only  one  deck ;  whether  rigged  with  a 
standing  or  running  bowsprit ;  the  description  of  her  stern ; 
her  build,  whether  carvel  or  clinker  built ;  and  gallery,  and 
kind  of  head,  if  any  ;  and  on  the  back  are  indorsed  the  names 
of  the  owners,  who  cannot  be  more  than  thirty-two,  with  the 
number  of  sixty-four  shares  held  by  each ;  the  property  of 
every  vessel  being,  as  we  shall  hereafter  see,  divided  into 
sixty-four  equal  shares,  (y) 

All  the  above  particulars  are  entered  in  a  book,  which  the 
registering  officers  are  required  to  keep;  every  registry  is 
numbered  in  progression,  beginning  from  the  commencement 
of  each  year,  and  an  exact  copy  thereof  transmitted,  within  a 
month,  to  the  commissioners  of  customs,  {z) 

If  at  any  period  the  master  be  changed,  the  certificate 
must  be  delivered  to  the  persons  authorized  to  register  at  the 
port  where  the  change  takes  place,  who  are  to  indorse  the 
change  on  the  certificate,  and  transmit  notice  of  it  to  the 
proper  officer  at  the  ship's  port,  who  transmits  it  to  the  com- 
missioners of  customs  :  the  new  master  is  to  give  a  bond,  such 
as  was  given  by  the  old  one  at  the  time  of  registry,  {a) 

Thirdly,  with  regard  to  Registry  de  novo ;  that  ceremony 
must  be  gone  through  in  five  cases.  1st.  Whenever  the 
owner  or  owners  who  subscribed  the  declaration  shall  have 
transferred  all  his  or  their  shares  in  the  ship,  she  must  be 

(w)  8  &  9  Vict.  c.  89.  sect.  32.        (z)   Sect.  10. 

(x)  Sect.  2.  (n)  Sect.  24.  ; 

(y)  Sect.  36.  , 


170  MERCANTILE  PROPERTY. 

wiiat  ships  are  registered  de  novo,  before  departure  from  the  port  to  which 
ing  British^*  '  ^^^  bclongs,  or  from  any  port  in  the  same  part  of  the  United 
"  Kingdom,  or  the  same  colony,  plantation,  island,  or  territory. 

But  the  collector  and  comptroller  may  certify  on  the  back  of 
the  certificate  that  it  is  to  remain  in  force  during  another 
voyage,  if  there  be  not  time  for  registry  de  novo,  before  her 
departure  thereon,  (b) 

2dly.  If  the  certificate  be  lost  or  mislaid,  the  commissioners 
of  customs  are  to  permit  a  registry  and  certificate  de  novo,  the 
master  and  owners  giving  a  bond,  conditioned  that  the  old 
certificate,  if  found,  shall  be  delivered  up,  and  has  not  been, 
nor  shall  be  illegally  used  with  their  knowledge.  Or  the 
commissioners  may  grant  a  licence,  which  will,  pro  tempore, 
serve  as  a  certificate ;  the  master  in  such  case  declaring  that 
the  ship  was  registered,  naming  the  port,  time,  and  particulars 
of  the  certificate,  to  the  best  of  his  belief,  and  giving  a  bond 
such  as  is  last  mentioned ;  the  ship  too  must  be  surveyed,  as 
if  for  registry  de  novo,  and  the  certificate  of  survey  preserved 
by  the  collector  and  comptroller  at  the  ship's  port,  in  virtue 
whereof  the  commissioners  will  permit  the  ship  to  be  regis- 
tered after  her  departure,  whenever  the  owners  attend  to 
make  the  declaration  and  comply  with  the  other  requisites  of 
the  act,  except  so  far  as  relates  to  the  bond  to  be  given  by  the 
master,  and  will  transmit  the  new  certificate  to  the  collector 
and  comptroller  of  any  port,  to  be  handed  to  the  master  on 
his  executing  the  bond,  and  giving  up  the  licence,  (c) 

3dly.  If  any  person  be  convicted  of  illegally  detaining  the 
certificate  (which  is  punishable  summarily  by  sect.  30)  (d), 
the  persons  who  made  the  first  registry  will,  on  certificate  of 
the  conviction,  be  entitled  to  make  registry  denovo;  and  if 
the  detaining  party  have  absconded,  the  commissioners  will,  on 
proof  thereof,  permit  registry  de  novo,  as  in  case  of  a  certificate 
lost  or  mislaid,  (e) 

4thly.  If  the  ship  have  been  altered,  so  as  not  to  correspond 
with  the  particulars  in  her  certificate,  she  must  be  registered 

(6)  8  &  9  Vict.  c.  89.  sect.  11.  former  act,  see  Rex  v.  Walsh,  1    Ad. 

(c)  Sect.  29.  &  Ell.  481. 
(rf)    As  to   the  form  of  conviction  (e)  Sect.  30. 

under  the  corresponding  section  of  the 
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de  novo  on  her  return  to  her  port,  or  to  any  other  port  in  the  "What  ships  are 
same  part  of  the  United  IGngdom,  or  the  same  colony,  plan-  ing  British, 
tation,  island,  or  territory.  (/) 

5thly.  On  any  change  of  property  in  a  ship,  the  owners  may, 
if  they  think  fit,  have  her  registered  de  novo,  {g) 

Lastly.  It  remains  to  enumerate  the  cases  in  which  registry 
is  dispensed  with,  viz. 

1st.  That  of  British  built  boats  and  vessels,  not  exceeding 
fifteen  tons  burthen,  wholly  owned  and  navigated  by  British 
subjects,  and  employed  in  the  rivers,  and  on  the  coasts  of  the 
United  Kingdom,  or  of  the  British  possessions  abroad,  and 
not  proceeding  over  sea,  except  within  the  limits  of  the  re- 
spective colonial  governments,  within  which  then*  managing 
owners  reside.  (A) 

2dly.  British  built  boats  or  vessels,  wholly  owned  and  navi- 
gated by  British  subjects,  not  exceeding  thirty  tons,  and  not 
having  a  whole  or  fixed  deck,  employed  solely  in  fishing  on 
the  banks  and  shores  of  Newfoundland,  and  the  parts  adjacent, 
Canada,  Nova  Scotia,  New  Brunswick,  adjacent  to  the  Gulf 
of  St.  Lawrence,  or  the  North  of  Cape  Canso,  or  of  the  islands 
within  the  same,  or  in  trading  coastwise  within  the  same 
limits,  (i) 

3dly.  Ships  built  in  the  British  settlements  at  Honduras, 
and  owned  and  navigated  as  British  ships,  which  are  entitled 
to  the  privileges  of  British  ships,  in  all  direct  trade  between 
the  United  Kingdom,  or  the  British  possessions  in  America, 
and  the  said  settlements,  on  production  of  a  certificate  from 
the  superintendent  of  the  settlement,  that  the  ship  is  so  built 
and  owned,  and  with  the  time  of  her  clearance  for  the  voyage 
indorsed  by  him  upon  it.  (J) 

4thly.  There  is  one  case  in  which  the  registry  of  a  ship  is 
temporarily  dispensed  with,  viz.  if  a  ship  be  built  in  any  of  the 
colonies,  plantations,  islands,  or  territories,  in  Asia,  Africa,  or 
America,  for  owners  in  the  United  Kingdom,  and  the  master 
or  agent  for  the  owner  produce  to  the  collector  and  comp- 

(/)  8  &  9  Vict.  c.  89.  sect.  31.  {i)  Sect.  14. 

{g)  Sect  42.  (J)  Sect.  15. 

(/»)  8  &  9  Vict.  c.  88.  sect.  14. 
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What  ships  are  troUer  of  the  port  at  or  near  which  she  was  built  the  builder's 
Ing'Brhish!^  "  Certificate  required  by  the  Registry  Act,  and  make  declaration 
of  her  identity,  the  princij^al  owners'  names  and  descriptions, 
and  that  no  foreigner,  to  his  belief,  is  interested  therein ;  the 
collector  and  comptroller  shall  cause  her  to  be  surveyed  and 
measured,  and  give  the  master  a  certificate,  which  has  for  two 
years,  if  the  ship  arrive  not  sooner  in  the  United  Kingdom, 
the  force  of  a  certificate  of  registry,  (k) 

Lastly.  It  is  to  be  observed,  that  no  ship  is  absolutely  re- 
quired to  be  registered,  registry  being  only  necessary  to 
confer  the  privileges  of  a  British  ship. 


How  title  to 
British  ships 
may  be  ac- 
quired and 
transmitted- 


Sect.  III. — How  title  to  British  Ships  may  he  acquired  and 
transmitted. 

We  have  now  shown  what  are  the  privileges  of  a  British 
ship,  and  what  ships  have  a  right  to  be  called  British.  We 
proceed  to  consider  how  title  to  such  ships  may  be  acquired, 
and  how  transmitted. 

A  ship  is  a  personal  chattel,  and  therefore,  generally  speak- 
ing, subject  to  the  rules  which  govern  that  description  of 
property.     It  may  be  originally  acquired — 

1.  l^y  building  it. 

2.  By  capture  from  an  enemy  in  time  of  war,  sanctioned 
by  condemnation  by  a  competent  court  of  the  capturing 
power,  constituted  according  to  the  law  of  nations. 

Although  such  capture  and  condemnation  suppose  a 
pre-existing  right  in  some  one  to  the  vessel  captured,  yet 
this  is  enumerated  as  a  mode  whereby  property  in  it  may 
be  originally  acquired,  because  we  are,  as  must  be  recol- 
lected, treating  only  of  British  ships,  and  its  right  to  be 
registered,  and  consequently  to  be  called  British,  does  not 
accrue  till  sentence  of  condemnation.  (Z)  Respecting  the 
court  in  which  this  sentence  is  passed,  there  is  the  following 
rule;  viz.  That  a  legal  sentence  of  condemnation  cannot, 
according  to  the  law  of  nations  (which  regulates  all  cases 


(A)  8  ^  9  Vict.  c.  89,  sect.  1 1 , 


(/)   Sect.  5. 
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of  prize),  be  passed  by  the  consul  or  minister  of  the  belli-  How  title  to 
gerent  power  in  the  country  of  a  neutral  power  to  which  the  may  be  ac- 
prize  has  been  taken,  (m)     But  states  in  alliance  with  the  'l^^^'^'l.^nd 

■I  \     ^  transmitted. 

captors,  and  at  war  with  the  country  to  which  the  prize  

belongs,  are  considered  as  forming  one  community  with 
the  captors,  and  a  prize  carried  into  such  a  state  may  be 
condemned,  either  there  by  a  consul  belonging  to  the  nation 
of  the  captors  (n),  or  in  the  country  of  the  captors,  (o) 

2dly.  Title  to  a  ship  may  be  transmitted  by  the  opera- 
tion of  the  bankrupt  or  insolvent  law,  or  it  may  be*taken  and 
sold  in  execution,  being,  as  we  have  seen,  a  chattel  personal, 
in  which  case  it  must  be  registered  de  novo. 

But  the  ordinary  mode  of  acquiring  property  in  shipping  is 
by  conveyance  from  a  person  authorized  to  dispose  of  it. 
Such  a  person  may  be — 


1st.    The  Master. 

It  is  said,  that  in  a  case  of  extreme  necessity,  the  master 
may  sell  the  ship  for  the  benefit  of  the  owners,  though 
nothing  but  extreme  necessity  will  justify  such  a  step,  (p) 
**  Suppose,  for  instance,"  said  the  learned  judge,  in  the 
case  of  the  Fanny  and  Elmira,  (jj)  "a  ship  in  a  foreign 
country,  where  there  is  no  correspondent  of  the  owners, 
and  no  money  to  be  had  on  hypothecation  to  put  her 
into  repair ;  under  these  circumstances,  what  is  to  be  done  ? 
The  ship  may  rot  before  the  master  can  hear  from  his 
owners ;  and,  therefore,  if  the  necessity  were  clearly  shown, 
with  full  proof  that  every  thing  was  done  optima  Jide,  for 
the  real  benefit  of  the  owners,  the  Court  might  be  disposed 
to  sustain  a  purchase  so  made.  But  there  must  be  the 
clearest   proof  of  necessity;    it   must   be   shown   not   only 

(m)   The  Flad  Oyen,    1   Rob.  Ad.  (o)   The  Christopher,  2    Rob.    Ad. 

Rep.    135.     The  Kierlighett,    3   Rob.  Rep.  209.                             x 

Ad.  Rep.  96.    Havelock  v.  Rockwood,  (/j)  See  on  this  subject  Abbott  on 

8  T.  R.  268.  Shipping,  Part  i.  c.  1. 

(n)  The   Betsey,  2   Rob.  Ad.  Rep.  (</)  Edw.  Ad.  Rep.  117. 
210.  n.     Oddy  v.  Bovil,  2  East,  473. 
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How  title  to      that   the  vessel  was  in    want  of  repair,    but  likewise  that 
mavbe  ac-^^      ^*  ^^^  impossible  to  procuro  the  money  for  that  purpose." 
quired  and  «  ^he  Court,"  Said  Barou  Parke,  in  Parker  v.  Hunter  (r), 

transmitted. 

"do  not   mean   to  intimate  that  the  master  has  not  such 

a  power,  in  case  of  actual  necessity,  notwithstanding  the 
case  of  Reid  v.  Darby  (s),  in  which  the  point  was  judicially 
decided,  for  it  appears  from  subsequent  authorities,  that 
the  master  has  not  merely  those  powers  that  are  ne- 
cessary for  the  navigation  of  the  ship,  and  the  conduct 
of  the  adventure  to  a  safe  termination,  but  also  a  power 
when  such  termination  becomes  hopeless,  and  no  prospect 
remains  of  bringing  the  vessel  home,  to  do  the  best  for 
all  concerned,  and,  therefore,  to  dispose  of  her  for  their 
benefit."  In  that  case,  it  became  unnecessary  to  decide 
the  point,  for  it  turned  out  that  the  owner  had  done 
acts  which  amounted  to  a  ratification  of  the  sale  by  the 
master. 

2dly.    The  Owner. 

The  conveyance  of  property  in  British  ships  is  almost 
entirely  regulated  by  the  provisions  of  the  Registry  Act, 
stat.  8  &  9  Vict.  c.  89.  We  have  already  seen  how  a  ship 
is  registered  in  the  first  instance ;  the  nature  of  the  hook  of 
registry,  which  the  public  officers  are  required  to  keep,  and  of 
the  certificate  of  registry,  which  they  deliver  to  the  owners. 
It  is  further  necessary  to  observe,  and  has  indeed  been  in- 
cidentally stated,  that  the  property  of  every  British  vessel 
is  considered  by  law  as  divided  into  sixty-four  equal  parts,  and 
that  no  person  can  be  registered  as  owner,  in  respect  of  any 
proportion  not  being  a  sixty-fourth  part,  (t) 

It  is,  however,  provided,  that  if  the  property  of  an  owner 
or  owners  cannot  be  divided  into  sixty-four  parts,  the 
owner  or  owners  of  such  fractional  parts  as  are  above  the 

(r)  7  M,  &  W,  342.    See  Vlierboom  and  see  also  Ireland  v.  Thompson,  C.  P., 

».  Chapman,    13  M.   &  W.    230.,  and  H.  T.  1847. 
the    observations    of  Tindal    C.J.    in  (s)  10  East,  143. 

Benson  v.  Chapman,  6  M,  &  Gr.  810.,         (f)  Sect.  35. 
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number  into  which  it  can  be  divided,  may  transfer  the  same  How  title  to 
to  one  another,  or  to  a  new  owner,  without   payment  of  may  be  ac- 
stamp  duty,  and  their  rights  shall  not  be  affected  by  the  non-  ?"''^^'*^"^ 

registry  of  their  shares.     And  that  partners  may  hold  ships  

or  shares  in  the  name  of  their  house,  without  distinguishing 
the  interest  of  each  owner,  which  ship  or  shares  are  to  be 
subject  to  the  rules  that  govern  other  partnership  property. 
K  they  specify  the  names  of  the  partners,  they  must  specify 
them  all,  or  an  interest  wUl  vest  in  those  only  who  are 
specified,  (m) 

It  is  further  to  be  observed,  that  not  more  than  thirty- 
two  persons  can  be  legal  owners  of  a  ship  at  the  same  time, 
or  registered  as  such ;  a  provision  which  does  not,  however, 
affect  the  equitable  title  («)  of  minors,  heirs,  legatees,  cre- 
ditors, and  others,  duly  represented  by,  and  holding  from 
any  registered  owners  within  that  number ;  and  the  commis- 
sioners of  customs  have  the  power  of  allowing  joint  stock 
companies  of  any  number,  to  hold  ships  through  the  inter- 
vention of  not  less  than  three  trustees,  (w) 

Keeping  these  rules  in  mind,  we  will  proceed  to  consider 
the  mode  which  the  Legislature  has  pointed  out  for  the 
transfer  of  a  sliip  from  one  person  to  another. 

This  is  effected  by  a  bill  of  sale,  or  other  instrument  in 
writing,  which  must  recite  the  certificate  or  principal  contents 
thereof,  otherwise  the  transfer  is  invalid.  No  bill,  however, 
is  to  be  void  on  account  of  any  error  in  the  recital,  or  the 
recital  of  a  former  instead  of  the  existing  certificate,  provided 
the  identity  of  the  ship  be  sufficiently  proved  thereby,  (x) 
But  no  bill  of  sale  is  valid  or  effectual,  for  any  purpose  (xar), 
until  produced  to  the  collector  and  comptroller  of  the  port 
where  the  ship  is  registered,  or  about  to  be  registered  de 
novo,  who  are  to  enter  in  her  last  book  of  registry,  in  the 
one  case,  or  in  the  book  of  registry  de  novo,  after  all  re- 
quisites for  such  registry  de  novo  have  been  complied  with, 
in  the  other  case,  the  name,  residence,  and  description  of 

(m)  Slater  r.  Willis,  1  Beav.  361.  (x)  Sect.  34. 

(w)  See  6  Ves.  739.,  15  Ves.  68.  (ar.r)  See  Boyson  r.GIbson,  16  L.  J., 

(«j)  Sect.  36.  C.  P.,  147. 
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the  vendor  and  vendee,  mortgagor,  and  mortgagee,  or 
each,  if  more  than  one,  the  number  of  shares  transferred, 
and  the  date  of  the  instrument,  and  of  the  production  of 
it;  and  are  (except  in  cases  of  registry  de  novo,  when  a 
new  certificate  is  granted,)  to  indorse  on  the  ship's  cer- 
tificate of  registry  when  produced  to  them,  the  aforesaid 
particulars  in  a  prescribed  form,  and  give  notice  thereof 
to  the  commissioners  of  customs,  and  if  required,  to  cer- 
tify by  indorsement  on  the  bill  of  sale,  or  other  instrument, 
that  such  entry  on  the  book,  and  indorsement  on  the  cer- 
tificate of  registry,  have  taken  place.  (?/) 

When  the  entry  in  the  book  of  registry  has  been  made, 
the  bill  of  sale  or  other  instrument  becomes  effectual  to 
pass  the  property  intended  to  be  transferred,  as  against 
all  persons  whatever,  except  against  such  subsequent  pur- 
chasers and  mortgagees  who  shall  fixst  procure  the  indorse- 
ment to  be  made  on  the  certificate  of  registry,  in  manner 
hereinafter  mentioned,  (z)  For  where  the  same  property  has 
been  transferred  more  than  once,  the  several  vendees  and 
mortgagees  take  priority,  not  according  to  the  time  of  entering 
their  respective  instruments  in  the  hook  of  registry,  hut  ac- 
cording to  the  time  when  the  indorsement  is  made  on  the  cer- 
tificate, (a) 

Thus,  if  the  owner  of  a  share  fraudulently  execute  two 
different  bills  of  sale  thereof,  to  two  different  persons, 
and  both  cause  their  conveyances  to  be  entered  in  the  book  of 
registry,  but  the  second  get  into  possession  of  the  certifi- 
cate, and  procure  the  indorsement  to  be  made  on  it,  he, 
and  not  the  first  vendee,  will  have  the  legal  title  to  the 
share. 

But  it  is  further  provided,  that  when  any  instrument  of 
transfer  has  been  entered  in  the  book  of  registry,  there 
must  be  a  lapse  of  thirty  days,  or  (if  the  ship  were  absent 
from  her  port  at  the  time  of  such  entry,)  thirty  days  from 
her  arrival  thereat,  before  any  instrument  purporting  to 
be  a  transfer  of  the   same   ship   or   share   from   the   same 


(y)  Sect.  37.    See  on  this  section  R. 
V.  Philip,  1  Moody,  C.  C.  274. 


(z)  Sect.  38. 
(a)  Sect.  39. 
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vendor  or  mortgagor  to  any  other  person,  can  be  entered :  How  title  to 
so,  if  a  second  instrument  have  been  entered,  a  like  period  may'i'e  ac-^^ 
must   elapse   between   its  entry,  and  that  of  a  third;   and  qu'rcd  and 

■'  transmitted. 

wherever  more  than  one  have  been  entered,  the  officer  is  

to  indorse  on  the  certificate  the  particulars  of  that  one 
under  which  the  person  claims,  who  shall  produce  the  cer- 
tificate for  tliat  purpose  within  thirty  days  after  the  entry 
of  his  instrument  in  the  book,  or  of  the  ship's  return  to  port, 
if  she  were  absent  at  the  time  of  such  entry :  and  if  no  person 
produce  the  certificate  within  such  time,  then  the  officer  is 
to  indorse  the  particulars  of  that  person's  instrument  who 
shall  first  produce  the  certificate  for  that  purpose.  It  is, 
however,  provided,  that  if  the  certificate  be  lost,  mislaid,  or 
detained,  on  proof  of  this  by  a  vendee  or  mortgagee,  time  may 
be  granted  either  for  its  recovery  or  for  registry  de  novo, 
during  which  additional  time  no  other  transfer  can  be  entered 
in  the  book  of  registry,  (i) 

Thus  it  appears,  that  in  case  of  successive  sales  of  the 
same  property  by  the  same  person,  each  of  the  rival  ven- 
dees has  thirty  days  from  the  entry  of  his  instrument,  or 
next  subsequent  return  of  the  ship  to  port,  during  which  no 
one  but  himself  can  obtain  a  perfect  title.  But  if  he  let 
that  space  of  time  go  by,  he  will  be  in  danger  of  having  his 
claim  defeated  by  an  indorsement  of  the  particulars  of  some 
other  vendee's  instrument  on  the  certificate,  unless,  indeed, 
further  time  have  been  granted  to  him,  in  the  manner  above 
pointed  out. 

To  put  an  example.  Suppose  the  owner  of  a  share  in 
a  ship  at  sea  fraudulently  executes  one  bill  of  sale  to  A., 
and  another  to  B. ;  A.  causes  his  bill  of  sale  to  be  entered 
in  the  book  of  registry  at  the  ship's  port :  his  title  is  now 
perfect  against  the  vendor,  and  against  every  one  else, 
except  B. ;  and  B.  himself  cannot  procure  his  bill  of  sale 
to  be  even  entered  in  the  book  of  registry,  the  time  not 
having  elapsed,  which  is  given,  as  we  have  shown,  to  A. 

(t)  Sect   39.     See  as   to  the  ope-     indorsement,  Chapman   v.  Tliompson, 
ration   of  this   clause,  and  the  expe-     2  Hare,  142. 
diency  of  procuring   immediately  this 
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exclusively.  The  ship  returns  to  port,  say  on  the  first  of 
October,  A.  allows  that  month  to  elapse  without  taking 
any  step:  on  the  31st  of  October,  A.'s  thirty  days  expire; 
and  on  the  1st  of  November  B.  procures  his  instrument 
to  be  entered  in  the  book  of  registry,  but  neglects  to  adopt 
any  further  measure  to  secure  his  purchase.  A.  now  obtains 
the  certificate  of  registry  from  the  master  of  the  ship,  but 
cannot  perfect  his  title,  by  having  the  particulars  of  his  bill 
of  sale  indorsed  on  it,  until  the  2nd  of  December  shall 
have  arrived,  the  law  appropriating  the  intermediate  days  to 
the  exclusive  use  of  B.  On  the  2nd  of  December,  however, 
A.  produces  the  certificate  to  the  collector  and  comptroller 
at  the  ship's  port,  has  the  indorsement  made,  and  his  title 
then  becomes  perfect  against  all  the  world. 

It  is  further  provided  by  the  Registry  Act,  that  if,  after 
any  bill  of  sale  has  been  recorded  at  the  port  to  which  the 
ship  belongs,  it  be  produced  with  a  notification  upon  it  of  such 
record  and  along  with  the  certificate  of  registry,  to  the  officers 
of  any  other  port :  those  officers,  if  required,  are  to  indorse 
on  the  certificate  the  transfer  mentioned  in  the  bill  of  sale, 
and  give  notice  of  their  having  done  so  to  the  officers  of  the 
port  to  which  the  ship  belongs,  who  will  record  it  there,  as  if 
they  had  made  the  indorsement  themselves,  but  mentioning 
the  facts.  However,  before  the  officers  of  the  other  port  can 
make  such  indorsement,  they  are  to  give  notice  of  the  requi- 
sition made  to  them,  to  the  officers  of  the  port  to  which  the 
ship  belongs,  and  ascertain  from  them  whether  any  and  what 
bills  of  sale  have  been  entered  in  the  book  of  registry,  after 
which  they  are  to  proceed  to  indorse  the  certificate,  as  if 
their  port  were  that  to  which  the  ship  belongs,  (c) 

Thus,  the  person  who  would  be  entitled  to  have  the  indorse- 
ment made  on  the  certificate,  immediately  on  the  return  of  an 
absent  vessel  to  her  port,  may  have  it  made  by  anticipation 
during  her  absence. 

If  a  ship  or  share  be  sold  in  the  owner's  absence,  by  his 
known  agent  and  correspondent  acting  for  him,  and  who  has 
executed  a  bill  of  sale  to  the  purchaser,  without  any  legal 

(c)  Sect.  40. 
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power  to  do  so,  the  commissioners  of  customs  may,  on  proof  How  title  to 
of  the  fair  dealing  of  the  parties,  permit  the  transfer  to  be  niaVbe  ac- 
rcgistered,  recorded,  or  indorsed,  as  the  case  may  be,  as  if  a  qu'ieJ  and 

o  '  '  .  ,  transmitted. 

legal  power  had  been  produced.     So,  if  a  bill  of  sale  cannot   

be  produced,  or  by  reason  of  distance  of  time,  or  absence,  or 
death  of  parties,  cannot  be  proved  to  have  been  executed,  the 
commissioners  may,  on  proof  of  the  fair  dealing  of  the  parties, 
permit  the  ship  to  be  registered  de  novo,  as  if  a  bill  of  sale  had 
been  produced.  But  in  any  of  these  cases  good  security 
must  be  given  to  produce  a  legal  power  or  bill  of  sale  in 
reasonable  time,  or  abide  the  future  claims  of  the  absent 
owner  or  his  representatives,  which  security  will  be  available 
for  the  protection  and  indemnity  of  the  party  whose  property 
has  thus  been  transferred,  in  addition  to  his  other  rights, 
whether  in  law  or  equity,  (t?) 

In  case  of  mortgage. 

The  above  considerations  are  applicable  to  every  instance 
in  which  property  in  shipping  is  transferred,  but  there  are 
one  or  two  regulations  peculiar  to  cases  of  mortgage. 

When  a  transfer  is  made  by  way  of  mortgage,  or  to  a 
trustee,  for  the  purpose  of  sale  for  the  payment  of  debts,  the 
nature  of  the  transfer  is  to  be  expressed  in  the  entry  in  the 
book,  and  indorsement  on  the  certificate  of  registry,  and  the 
transferee  is  not  deemed  to  have  become,  or  the  transferror  to 
have  ceased  to  be,  the  owner  of  the  property  transferred, 
except  so  far  as  may  be  necessary  to  make  it  available  by 
sale  or  otherwise,  for  the  payment  of  the  debt  it  was  trans- 
ferred to  secure.  Ce)  It  has  been  doubted,  since  this  enact- 
ment, whether  a  mortgagee  can  insure  the  entire  value  of  the 
ship,  (y)  However,  if  he  take  possession  of  it,  as  he  may, 
during  a  voyage,  he  is  entitled  to  receive  the  freight  earned  in 
that  voyage,  {g)     As  the  entire  property  does  not  pass  to  the 

(rf)  Sect.  44.  ig)  Kerswell  v.    Bishop,  2  Tyrwh. 

(e)  Sect.  45.  602.,  2  C.  &  J.  529. 

(/)  Irving  V.  Riciiardson,   2   B.    & 
Ad.  19G. 

K   2 


180 


MERCANTILE   PKOrERTY. 


How  title  to 
Britisli  ships 
may  be  ac- 
quired and 
transmitted. 


mortgagee,  there  of  course  remains  a  portion  in  the  mortgagor, 
which  he  can  transfer  to  a  second  purchaser  or  mortgagee  in 
the  manner  prescribed  by  the  Registry  Act;  and  it  seems 
from  the  remarks  of  the  Bench  in  a  recent  case  (h),  that  an 
instrument  purporting  to  transfer  such  residue  of  interest,  and 
taking  notice  of  the  right  of  a  prior  mortgagee,  will  not  entitle 
the  party  claiming  under  it  to  a  priority  to  such  mortgagee, 
although  his  transfer  may  never  have  been  indorsed  on  the 
certificate,  and  all  proper  formalities  may  have  been  complied 
with  in  the  case  of  the  second  instrument. 

The  mortgagee  is  preferred  to  the  assignees  of  the  mortgagor 
in  case  of  bankruptcy,  and  protected  from  having  the  mort- 
gaged property  considered  as  in  the  bankrupt's  ordering  and 
disposition,  (i) 


Rights  of  part- 
owners. 


Sect.  IV. — Rights  of  Part  Owners. 

It  remains  to  consider  the  rights  of  part  owners  of  a  ship 
amongst  themselves. 

It  is  possible  that  joint-tenancy  may  be  created  in  a  ship, 
as  well  as  in  any  other  chattel,  by  grant  to  several  persons 
jointly,  and  if  it  be,  the  rule  jus  accrescendi  inter  mercatores 
locum  non  hahet,  will  apply  to  it.  (A)  But  the  operation  of  the 
Registry  Act  occasions  this  sort  of  property  to  be  usually 
conveyed  in  distinct  shares  of  one  or  more  sixty-fourth  parts, 
the  owners  of  which  are  tenants  in  common  of  the  vessel,  and 
would  hold  it  subject  to  the  general  rule  of  the  common  law, 
which  permits  any  one  tenant  in  common  to  seize  upon  the 
chattel,  and  regulate  the  mode  of  its  enjoyment  to  the  exclu- 
sion of  the  rest  (Z),  were  it  not  that  public  policy  steps  in,  and 
exempts  this  sort  of  property  from  a  rule,  which,  if  applied  to 
it,  might  prove  injurious  to  commerce.  Accordingly,  if  the 
owners  themselves  have  not  precluded  all  dispute  by  agreeing 


(A)  Ex  parte  Jones  in  re  Richard- 
son, 2  Tyrwh.  686.,  2  C.  &  J.  525. 

(j)  Sect.  46.  but  see  Boyson  v.  Gib- 
son, 16  L.  J.,  C.P.,  147.  and  Campbell 
V.  Thompson,  2  Hare,  140. 


(A)  See  R.  V.  Philip,  1  Moo.  C.  C.  274. 

(/)  Graves  v.  Sawcer,  T.  Raym.  15., 
1  Lev.  29.  Strelley  v.  Winson,  1  Vern. 
297.,  Skinner,  230. 
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in  the  choice  of  a  ship^s  husband,  or  managing  owner,  and  Rights  of  part- 
delegating  the  care  of  their  Interests  to  him,  the  Court  of  ' 

Admiralty  Interferes  by  arresting  the  ship,  and  preventing 
the  majority  of  owners  from  sending  her  abroad  against  the 
will  of  the  minority,  without  first  entering  Into  a  stipulation. 
In  a  sum  equal  in  value  to  the  shares  of  the  dissentients, 
either  to  bring  back  the  ship,  or  pay  the  value  of  their  shares. 
On  giving  this  security  they  are  permitted  to  send  the  ship  to 
sea  (m) ;  and  if  the  minority  are  In  possession  of  It,  may  take 
it  out  of  their  hands  for  that  purpose  by  a  warrant  of  the 
court.  But  the  dissentient  owners  bear  no  part  of  the  expense, 
and  are  entitled  to  no  part  of  the  profit  of  the  voyage  to  w^hlch 
they  have  disagreed,  (n)  In  case  the  owners  be  equally  divided 
In  opinion,  either  half  may  apply  to  the  court  to  interfere.  In 
the  manner  above  stated,  (o) 

As  the  Court  of  Admiralty  may  arrest  the  ship,  for  the 
protection  of  one  part  of  the  owners  against  another,  so  it 
may  for  the  protection  of  the  owner  or  owners  against  a  wrong 
doer,  (p) 

The  ordinary  mode  for  part  owners  to  obtain  an  adjust- 
ment of  the  ship's  accounts  Is  by  suit  in  a  court  of  equity ; 
they  may,  however,  by  naming  a  ship's  husband,  and  Inserting 
siieclal  provisions  in  his  appointment,  entitle  themselves  to  an 
action  against  him,  In  case  he  fail  In  making  up  his  account, 
and  dividing  the  profits  {q) ;  while  on  the  other  hand,  the 
ship's  husband,  if  he  have  advanced  money  for  outfits,  may 
sue  each  of  the  owners  for  his  proportion.  Part  owners 
resemble  partners,  with  respect  to  the  concerns  of  the  ship, 
and  are,  therefore,  generally  speaking,  all  liable  to  the  full 
extent,  of  debts  contracted  for  its  repair  and  other  necessary 
expenses,  which  can  be  shown  or  presumed  to  have  been 

(m)  See   Abbott  on   Shipp.    Part  I,  (7)  Owston  v.  Ogle,  13  East,  338. 

c.  3.  Servante  v.  James,   10   B.   &  C.  413. 

(n)  Davis  v.  Johnson,  4  Simon,  539.  See  Radenhurst  v.  Bates,  3  Bingh.  463. 

The  Apollo,   1   Hagg.  Ad.  Rep.  306.  Davies   v.   Hawkins,  3   M.   &  S.  488. 

Abbott  on  Shipping,  Part  1,  c.  3.  As  to  the  rights  of  the  ship's  husband 

(o)  Ibid.  against  the  ship  owners,  see  Helme  v. 

(/>)  Per  curiam,  in  re  Blanchard  and  Smith,  7  Bingli.  709. 
others,  2  B.  &  C.  244. 
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Uigiits  of  pari-  incurred  with  their  assent.  But  this  liability  arises  in  every 
_  case  out  of  contract  and  is  not  an  incident  inseparable  from 
the  registered  ownership  of  the  vessel ;  and  therefore  if  the 
registered  owners  can  show  that  the  expense  was  not  incurred 
on  their  credit,  they  will  not  be  liable  for  it.  And,  in  like 
manner,  any  one  of  them  will  be  exempted  who  can  show  that 
he  has  not  pledged  his  responsibility ;  for  the  mere  legal 
ownership,  per  se,  is  in  no  case  sufficient  to  render  an  owner 
liable,  {r) 

Wliere  the  ship  is  under  the  management  of  the  master, 
and  the  owners  divide  the  profits,  the  master  is,  with  respect 
to  her  concerns,  jyfi'md  facie  (s)  agent  for  them  all.  But  al- 
though their  connection  in  this  respect  resemble  that  of  part- 
ners, yet  it  is  clearly  not  a  partnership,  {t)  The  admission  of 
one  is  not  binding  upon  the  other  (?«)  ;  each  may  transfer  his 
ehare  without  the  consent  of  the  others,  nor  is  it  liable  to 
confiscation  for  acts  done  by  the  others  without  his  privity : 
thus,  if  one  part  owner  be  the  proprietor  of  the  cargo,  con- 
demnation thereof  involves  the  condemnation  of  his  share  of 
the  ship,  but  not  that  of  the  shares  of  other  part  own.ers,  who 
knew  nothing  of  the  contraband  commodities,  (u) 

(r)     Teed    v.    Baring,    Abbott    on  (t)  See  Wilson  v.    Dickson,  2  B.  & 

Shipping,  p.  84.     See  Briggs  v.  Wil-  A.  2.    Helme  v.  Smith,  7  Bingh.  715. 

kinson,  7  B.  &  C.  SO.  Ex  parte  Bland,  Briggs  v.   Wilkinson,  7   B.   &   C.  34. 

2    Rose,  91.      Thomson  v.    Flnden,  4  Williams  »>.  Tliomas,  6  Esp.  18.     See 

C.  &  P.  158.      Cox  V.  Reid,  R.  &  M.  Robinson  v.  Gleadow,  2  Bingh.  N.  C. 

199.      Curling  v.  Robertson,  7  M.  &  163.      Wedderburn  v.  Wedderbnrn,  4 

G.  336.  M.  &  Cr.  41. 

(s)  Briggs  V.  Wilkinson,  7  B.  &  C.  (?<)  Jaggers  v.   Binnings,    1    Stark. 

34.  Jennings  v.  Griffiths,  R.  &  M.  43.  64. 

Young  V.  Brander,  8  East,  10.    Frazcr  (v)  The  Jonge  Tobias,  1  Rob.  329. 
V.    Marsh,   13   East,  238.       Reeve    v. 
Davis,  1  Ad.  &  Ell.  312. 
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CHAPTER  IIL 

GOODWILL. 

There  is  another  sort  of  property,  if  property  it  can  Goodwill, 
be  called,  of  a  nature  so  exclusively  mercantile,  as  to 
deserve  a  separate  mention.  I  mean  the  goodwill  of  a 
business,  which  though  arising  from  various,  and  often 
accidental  circumstances,  such  as  the  situation  of  a  house, 
the  changes  in  a  neighbourhood,  and  even  the  prejudices 
of  customers,  has  been  often  recognised  in  courts  of  equity 
as  an  existing  and  valuable  interest  (a) :  and,  therefore, 
when  property  to  which  it  attaches,  is  sold  under  their 
decrees,  they  will  direct  that  steps  be  taken  to  impress 
the  purchaser  with  a  just  notion  of  its  value,  {b)  It  has 
also  been  taken  notice  of  by  a  court  of  law.  (c)  But  where 
the  profits  of  the  business  result,  almost  entirely,  from 
confidence  placed  in  the  personal  skill  of  the  party  cm- 
ployed,  as  in  the  case  of  surgeons,  or  attornies  {d),  the 
goodwill  is  too  insignificant  to  be  taken  notice  of.  The 
sale  of  a  goodwill,  in  the  absence  of  any  express  stipulation  (e), 
does  not  preclude  the  seller  from  setting  up  the  same  kind 
of  business  again  in  the  same  neighbourhood,  if  he  do  not 
describe  himself  as  setting  up  the  identical  business  that  has 
been  purchased,  (f)  By  the  conveyance  of  a  shop  the  good- 
will passes,  although  not  specifically  mentioned,  (j/)  A  sale 
of  stock  and  goodwill  for  607.  requires  a  stamp,  not  being  a 
mere  sale  of  goods.  (A) 

(a)  Kennedy  ».  Lee,  3  Mer.  44 1 .  v.  Farlow,  1  Mer.  459.     See  per  Lord 

(6)  Cooke  17.  Collingridge,  Jac.  607.,  Langdale,  Whitaker  v.  Home,  3  Beav, 

and  note  to  Collyer  on  Part.  p.  172.  390. 

(c)  Ex  parte  Farlow,  2  B.  &  Ad.  (e)   Rannie  r.  Irving,  7  M.  &  G.  9G9. 
341.      R.   V.    Hungerford  M.  Co.   Ex         (/)  Farr   v.    Pearce,    3  Madd.    74, 
parte   Still,   4  B.    &    Ad.    592.      Ibid.  Crutwell  v.  Lye,  1  Rose,  123. 
Ex  parte  Gosling,  ibid.  596.  (</)  Chissum  v.  Dewes,  5  Russ.  29. 

(d)  Farr    v.    Pearce,   3   Madd.   78.  (A)  South  v.  Finch,  3  Bingh,  N.  C 
Spiccr  V.  James,    Rolls,   M.  T.   1830,  506. 
reported  Collyer  on  Part.   82.   Bozon 
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CHAPTER  IV. 


PROPERTY   IN    NEGOTIABLE    INSTRUMENTS. 


Property  in 

iie<50ti;ible 

instruments. 


Under  the  head  of  Mercantile  Property,  it  seems  right 
to  advert  to  a  peculiarity  in  the  mode  in  which  title 
may  be  acquired  to  a  description  of  chattels,  most  usually 
found  in  the  hands  of  mercantile  men,  viz,  ner/otiable 
instruments.  The  common  and  well  known  rule  of  law, 
is,  that  property  in  a  chattel  personal  cannot,  except 
by  sale  in  market  overt,  be  transferred  to  a  vendee,  how- 
ever innocent,  by  a  party  who  does  not  himself  possess 
it.  (a)  The  contrary,  however,  is  the  case  with  respect 
to  negotiable  instruments,  a  transfer  of  which,  when  in  that 
state  in  which  by  law  and  the  usage  of  trade,  they  accus- 
tomably  pass  from  one  man  to  another  by  delivery,  causes 
the  property  in  them,  like  that  in  coin,  to  pass  along  with 
the  possession  (b),  provided  that  the  transferee  has  been 
guilty  of  no  fraud  (c)  in  taking  them,  in  which  case  he 
would  be  forced  to  bear  the  loss,  (d) 


(a)  See  Peer  v.  Humphrey,  2  Ad. 
&  E.  495. 

(6)  See  Grant  v.  Vaughan,  3  Burn 
1516.  Lang  v.  Smyth,  7  Bingh.  284. 
Gorgier  v.  Mieville,  3  B.  &  C.  45. 

(c)  Gross  negligence  was  ruled  to 
be  the  correct  expression  in  Crook  v. 
Jadis,  6  C.  &  P.  194.,  5  B.  &  Ad.  909. 
The  negligence  must,  however,  be  so 
gross  as  to  render  it  impossible  that 
the  instrument  should  have  been  taken 
bond  fide,  and  the  case  of  Gill  v.  Cubitt 
seems  not  to  be  supportable.  Back- 
house V.  Harrison,  5  B.  &  Ad.  1 105. 
See  the  observations  of  Parke  B.,  in 
Foster  v,  Pearson,  1  C.  M.  &  R.  849., 
5  Tyrwh.  255.  Cunliffe  v.  Booth, 
3  Bingh.  N.  C.  821.  In  the  case,  how- 
ever, of  Goodman  v.  Harvey,  4  Ad.  & 
E.  870.,   the    Q.  B.    ruled   that   gross 


negligence  would  not  be  a  sufficient 
answer  where  a  party  has  given  con- 
sijieration  for  the  bill,  and  that  gross 
negligence  could  only  be  important  so 
far  as  it  supplied  evidence  of  mala  fides. 
Accord.  Uther  v.  Rich,  10  Ad.  &  E. 
784. 

(d)  Solomons  v.  Bank  of  England, 
13  East,  135.  n.  Gill  v.  Cubitt,  3  B. 
&  C.  466.  Snow  v.  Peacock,  3  Bingh. 
408.  Down  v.  Hailing,  4  B.  &  C. 
330.  Slater  v.  West,  Dans.  &  Lloyd. 
15.  Beckwith  v.  Corrall,  3  Bingh. 
444.  Stranger,  Wigney,  6  Bingh.  677. 
Easley  v.  Crockford,  10  Bingh.  243. 
Crook  V.  Jadis,  6  C.  &  P.  194.  Burn 
V.  Morris,  2  C.  &  M.  579.,  4  Tyrwh. 
485.  Haynes  v.  Foster,  2  C.  &  M. 
237.,  4  Tyrwh.  66.  Fancourt  v.  Bull, 
1  Bingh.  N.  C.  681. 
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An  Instrument  is,  properly  speaking,  negotiable,  when  Property  in 
the  legal  right  to  the  property  secured  by  it  is  trans-  instruments, 
ferable  from  one  man  to  another  by  its  delivery:  of  this 
description  are  bills  and  notes  payable  to  bearer  or  in- 
dorsed in  blank  (e)  and  exchequer  bills  (y);  and  such  was 
held  a  bond,  whereby  the  king  of  Prussia  bound  himself  and 
his  successors  "to  every  person  who  should  for  the  time 
being,  be  the  holder  of  the  bond,"  and  which  was  proved  to 
be  usually  negotiated  in  the  English  market  by  delivery,  (^g) 
The  forms  of  several  foreign  securities  of  this  description  will 
be  found  in  The  Attorney  General  v.  Bouwens  (Ji),  which 
decided,  that  Danish,  Dutch,  and  Russian  bonds,  trans- 
ferable in  the  market  by  delivery,  are  on  their  owner's  death, 
assets  in  this  country,  and  liable  to  probate  duty,  in  which 
respect  they  diifer  from  French  rentes,  and  American  stock, 
which  are  considered  to  be  locally  situated  abroad,  being 
transferable  there  only,  and  are,  on  that  account,  exempt 
from  probate  duty  in  this  country,  as  also  are  debts  of  an 
ordinary  description,  due  from  persons  resident  in  a  foreign 
country,  (i) 

I  call  those  instruments  negotiable,  by  delivery  of  which, 
the  legal  right  to  the  property  which  they  secure  may  be 
conveyed.  For  there  are  other  instruments  (Jt)  which, 
though  saleable  in  the  market  by  the  usage  of  merchants, 
can  yet  only  be  put  in  suit,  in  the  name  of  the  original 
contractee,  and  are  not,  properly  speaking,  negotiable. 
Moreover,  instruments  which  in  one  state  would  be  ne- 
gotiable,  may  by  being  put  into  another,  cease  to  be  so. 

(e)  Miller  v.    Race,   1  Burr.  452.;         (j)  Att.    Gen.    v.    Hope,    1  C.   M. 

and  see  the  notes  to  that  case,  1  Smith's  &  R.  530.      See  8  Bllgh.  44.,   1  C.  & 

Leading  Cases,  258.      Clarke  p.    Shee,  J.  356. 

Cowp.  200.      Solomons  v.  B.  of  Eng-  (A)  See  Glynne  v.  Baker,  13  East, 

land,  13  East,  135.    Grant  r.  Vaughan,  509.      Taylor  v.  Kymer,  3  B.  &   Ad. 

3  Burr.  1516.     Collins  v.  Martin,  3  B.  338.     Taylor  v.  Trueman,  1  M.  &  M. 

&  P.  649.     Peacock  r.  Rhodes,  Dougl.  453.,  1  Lloyd  &  Welsh.  184.     Thomp. 

636.      Wookey  t;.  Pole,  4B.  &  A.  1.  son    v.    Dominy,    14  M.    &    W.  403, 

(/)  Brandao  «;.  Barnett,  6M.  &  Gr.  Partridge  v.    The   Bank   of  England, 

630.  15  L,  J.,  Q.  B.,  395.   See  Ford  v.  Hop- 

{g)  Gorgier  v.  Mieville,  3  B.  &  C.  kins,  1  Sal.  284. ;  and  see  1  Burr.  452., 

45.  Ambl.  187.,  and  Turner  r.  Cruikshank, 

(A)  4  M.  &  W.  171.  there  cited. 
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Property  in  Thus,  though  a  bill  or  notc  will  be  negotiable  if  indorsed 
inlrumcnts.  ^"^  blank,  yet  the  holder  may,  by  a  special  indorsement,  de- 
■  termine  its  negotiability.  (J) 

(I)  Sigourney  v.  Lloyd,  8  B.  &  C.  wicke.    Treuttel  v.  Barandon,  8  Taunt. 

622.,  5  Bingh.  525.      Ancher  v.  Bank  100.      Cunlifle  v.  Whitehead,  3  Bingb. 

of  England,   Douglas,  639.     Snee  v.  N.  C.  828. 

Prescott,  1  Atk.  249.,  per  Lord  Hard-  ^ 
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BOOK   THE   THIRD. 

OF    MERCANTILE     CONTRACTS. 

We  now  proceed  to  the  examination  of  those  contracts, 
which  are  most  commonly  in  use  among  mercantile  men. 
In  these,  though,  for  the  sake  of  clearness,  they  are  here 
treated  of  under  a  distinct  head,  a  very  large  portion  of  the 
Mercantile  Property  of  the  kingdom  consists.  Thus,  a  con- 
siderable part  of  a  man's  wealth  is  often  made  up  of  bills  of 
exchange,  bank  notes,  and  credits  with  his  banker  or  corre- 
spondent, all  which  species  of  property  lie  in  contract,  or  as 
the  Courts  term  it  in  action ;  their  owner  being  possessed,  not 
of  the  sums  of  money  specified  in  the  bill  or  note,  or  deposited 
in  the  hands  of  the  banker,  but  of  a  right  to  receive  those 
sums  from  the  person  holding,  or  supposed  to  hold  them ;  and 
to  enforce  their  payment,  if  denied,  through  the  medium  of 
some  competent  tribunal. 

It  would  be  improper,  in  a  work  of  this  description,  to 
enter  upon  any  disquisitions  as  to  the  nature  of  contracts  in 
general,  or  to  attempt  to  point  out  the  distinctions  which 
exist  between  the  different  classes  of  contracts  recognised  by 
the  law  of  England.  With  these  topics  the  reader  is  supposed 
to  be  already  in  some  degree  acquainted,  and  there  is  not 
much  hazard  in  the  supposition,  since  they  are  discussed  in 
every  elementary  treatise  upon  English  law,  and  particularly 
in  the  invaluable  commentaries  of  Mr.  Justice  Blackstone. 
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CHAPTER  I. 

BILLS   OF    EXCHANGE   AND    PROMISSORY   NOTES. 

Section  1.  Their  definition,  requisites,  and  form. 

2.  Parties  to. 

3.  Transfer  of 

4.  Acceptance. 

5.  Presentment. 

6.  Notice. 

7.  Payment. 

8.  Resistance  against  payment. 

9.  Remedy  on  lost  hills  and  notes. 

Section  I. —  Their  Definition,  Requisites,  and  Form. 

Their  defini-      A  Bill  of  Exchange,  is  a  written  order  for  the  payment  of 

and  form.       '  a  Certain  sum  of  money  Unconditionally.    He  who  makes  this 

order  is  called  the  drawer :  he  to  whom  it  is  addressed  the 

drawee ;  and  if  he  accept  it,  the  acceptor :  he  in  whose  favour 

it  is  made,  the  payee. 

A  Promissory  Note,  is  a  written  promise  to  pay  a  certain 
sum  of  money  unconditionally.  He  who  promises  is  called 
the  maker ;  he  to  whom  the  promise  is  made,  the  payee,  (a) 

Bills  of  exchange  derive  their  peculiar  properties  from 
the  custom  of  merchants ;  promissory  notes,  from  stat.  3  &  4 
Ann.  cap.  9,  which  places  them  on  the  same  footing  with 
bills  of  exchange.  That  act  was  passed  in  consequence  of 
the  refusal  of  Lord  Holt  to  concede  to  the  custom  which  had 
sprung  up  among  merchants  of  treating  promissory  notes  as 
negotiable,  the  effect  which  would,  at  a  somewhat  later  period, 

(a)  A  cheque  is  a  bill  of  exchange,     note  is  a  promissory  note  made  by  a 
addressed  to  a  banker,  and  payable  to     banker, 
a  certain  person  or  bearer.      A  bank 
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probably  have  been  attributed  to  it.     His  Lordship,  departing  Their  defini- 

,  .   ,      tion,  requisites, 

perhaps  somewhat  from  that  excellent  good  sense  which  and  form, 
usually  characterised  him,  treated  the  endeavour  to  uphold 
the  negotiability  of  notes  with  some  indignation,  saying  that 
"  it  proceeded  from  the  obstinacy  and  opinionativeness  of  the 
merchants,  who  were  endeavouring  to  set  the  law  of  Lombard 
Street  above  the  law  of  Westminster  Hall."  (b) 

Although  a  promissory  note,  while  in  its  original  shape, 
bears  no  resemblance  to  a  bill ;  yet  when  indorsed,  it  is  exactly 
similar  to  one ;  for  then  it  is  an  order  by  the  indorser  of  the 
note  upon  the  maker,  to  pay  to  the  indorsee.  The  indorser 
is  as  it  were  the  drawer ;  the  maker,  the  acceptor ;  and  the 
indorsee,  the  payee,  (c)  The  reader,  bearing  this  similitude 
in  his  mind,  will  easily  be  able  to  apply  to  notes  the  decisions 
hereinafter  cited  concerning  bills,  and  vice  versa. 

A  bill  of  exchange  operates  as  an  undertaking  from  the 
drawer  to  the  payee  and  every  subsequent  holder,  that  the 
drawee  is  a  person  competent  to  accept,  that  is,  engage  to 
pay  it ;  and  that  he  will,  when  requested,  accept,  and  when 
it  becomes  due,  pay  it.  {d)  If  he  refuse  to  accept  the  contract 
is  broken,  and  the  statute  of  limitation  begins  to  run  from  that 
period  (e),  for  the  engagement  is  not  a  double  one ;  Jirst,  that 
the  drawee  shall  accept  upon  presentment  for  acceptance,  and 
secondly,  pay  upon  presentment  for  payment,  but  single, 
namely,  in  the  case  of  a  bill  payable  after  sight,  that  the 
drawee  shall,  upon  the  bill  being  presented  to  him  in  a  reason- 
able time  after  date,  accept  the  same,  and  having  accepted 
shall  pay  it  when  duly  presented  for  payment ;  and  in  the  case 
of  a  bill  payable  after  date,  that  the  drawee  shall  accept  it,  if 
it  is  presented  to  him  before  the  time  for  payment,  or  if  it  is 
not  presented  for  acceptance  at  all,  then  that  he  shall  pay  it 
when  duly  presented  for  payment.  (/) 

(6)  Clerk  v.  Martin,  2  Ld.  Raym.  ordinarily  worded,  but  pay  without  ac- 
757.  ceptance,  is  a  good  bill.     R.  v.  Kinnear, 

(c)  See  Heylin  v.  Adamson,  Burr.      2  M.  &  Rob.  117. 

669.     Brown  w.  Harraden,  4  T.  R.  1 48.  (e)  Whitehead  v.   Walker,   9  M.  & 

Carlos  V.  Fancourt,  5  T.  R.  482.    Edie  W.  507. 

V.  E.  L  Company,  Burr.  1224.  (/)  Ibid. 

(d)  This   is  the   effect   of  a  bill  as 
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Their  defini- 
tion, requisites, 
and  form. 


A  note  operates  as  an  undertaking  by  the  maker  to  the 
payee  and  every  subsequent  holder,  that  he  will  pay  the 
money  therein  named,  in  the  mode  therein  specified. 

No  particular  form  of  words  is  requisite  to  constitute  a 
note  or  bill  {g) ;  and  if  it  appear  doubtful  for  which  of  the  two 
a  particular  instrument  was  intended,  it  may  be  treated  as 
either.  (A)  But  it  must  fall  strictly  within  one  of  the  above 
definitions.  Thus,  there  must  be  an  order  or  -promise  to  pay ; 
the  mere  acknowledgment  of  a  debt,  such  as  an  I.  O.  U.,  is 
not  a  promissory  note  {%),   nor   does  a  supplication  to  the 


{g')  Chadwick  v.  Allen,  Str.  706. 
Morris  v.  Lea,  Ld.  Raym.  1396., 
Str.  629.  Shuttleworth  v.  Stephens, 
1  Camp.  407.  Greig  v.  Mllncr, 
8  Taunt.  739.  Stark  v.  Cheesman, 
Carth.  509.  Dehers  v.  Harriott, 
Show.  163.  Robinson  v.  Bland,  2 
Burr.  1077.  Ridout  v.  Bristow,  1  C. 
&  J.  231.,  1  Tyrwh.  84.  Green  v. 
Davies,  4  B.  &  C.  235.  Block  v.  Bell, 
1  M.  &  Rob.  149. 

(A)  Edis  V.  Bury,  6  B.  &  C.  433. 
See  Dickenson  v.  Teague,  1  C.  M.  & 
R.  241.,  4  Tyrwh.  450.  Block  v. 
Bell,  1  M.  &  Rob.  149. 

(?)  Fislier  v.  Leslie,  1  Esp.  426. 
Childers  v.  Boulnois,  1  Dowl.  N.  P.  C. 
8.  Ellis  V.  Ellis,  Gow.  216.  Israel 
V.  Israel,  1  Camp.  499.,  but  see  Guy 
V.  Harris,  Chitty  on  Bills,  5th  ed.  428., 
contra.  In  Cashborne  v.  Dutton,  S. 
N.  P.  8th  ed.  371.,  the  following  in- 
strument was,  after  solemn  argument, 
held  to  be  a  good  note. 

"  I  do  acknowledge  myself  to  be 
indebted  to  A.  in  £  to  he  ■paid  on 

demand  for  value  received." 

The  words  to  be  paid  being  held  to 
amount  to  a  promise  to  pay. 

In  Brooks  v.  Elkins,  2  1\L  &  W.  74, 
the  following  instrument  was  held  to 
require  a  stamp. 

"11th  October,  1831. 

"  I.  O.  U.  20Z.  to  be  paid  on  the  22nd 
instant.  W.  Brooks." 

"  I  have  received  the  imperfect  books 
which,  together  with  the  cash  overpaid 
on   the   settlement    of    vour    account 


amounts  to  80/.  which  sum  I  will  pay 
in  two  years."  Held  a  note.  Wheatley 
V.  Williams,  1  M.  &  W.  533. 

"  I  have  received  the  sum  of  20/. 
which  I  borrowed  from  you,  and  I  have 
to  be  accountable  for  the  said  sum  with 
interest."  Held  an  agreement,  ?iot  a 
note.  Home  v.  Redfearne,  4  Bing, 
N.  C.  433. 

•'  nth  November,  1839. 

"  I.  O.  U.  45/.  I'.ls.  which  I  bor- 
rowed of  Mrs.  Melanotte,  and  to  pay 
her  five  per  cent,  till  paid. 

"  Robert  Teasdale." 
Held  not  a  note,  and  not  to  require 
a  stamp  as  an  agreement.  Melanotte 
V.  Teasdale,  13  M.  &  W.  216. 

"  Memorandum.  Mr.  Sibree  has 
this  day  deposited  with  me  £00/.  on  the 
sale  of  1 0,300/.  3  per  cent.  Spanish,  to  be 
returned  on  demand.  James  T.  Tripp." 
Held  not  a  note.  Sibree  v.  Tripp,  15 
M.  &  W.  23. 

"  John  Mason,  18th  Feb,  1836,  bor- 
rowed, of  his  sister  M.  A.  M.,  the  sum 
of  14/.  in  cash  as  per  loan,  in  promise 
of  payment  of  which  I  am  truly  thank- 
ful for  and  shall  never  be  forgotten  by 
me,  John  Mason,  your  affectionate  bro- 
ther, 14/."  Held  to  be  a  note.  Ellis 
V.  Mason,  7  Dowl.  598. 

"  nth  September,  1839. 

"  I  undertake  to  pay  to  Mr.  Robert 
Jarvis  the  sum  of  61.  4s.  for  a  suit  of 
clothes  ordered  by  Daniel  Page. 

•i'  S.  W.  Wilkins." 
Held  a  guarantee,  not  a  note.     Jarvis  v. 
Wilkins,   7  M.   &    W.    410.       Baron 
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drawee  that  he  will  pay,  amount  to  a  bill  of  exchange ;  for 
that  purpose  there  must  be  an  order,  (k)  Again,  it  must  be 
for  the  payment  of  money  alone  (/) ;  an  order  or  promise  to 
pay  "  in  cash  or  Bank  of  England  notes,"  is  insufficient  (m)  ; 
and  that  money  must  be  a  certain  sum,  for  a  promise  to  pay 
J.  E.  "65/.,  with  all  other  sums  that  may  be  due  to  him,"  or 
to  pay  13/.,  and  all  fines  according  to  rule{ii),  is  not  a  pro- 
missory note,  (o)  Moreover,  the  money  must  be  payable 
unconditionally.  If  it  contain  any  condition  precedent,  or 
defeasance,  or  be  payable  at  an  uncertain  time,  or  out  of  an 
uncertain  fund,  it  is  no  bill  or  note,  (p)  In  one  of  the  latest 
cases  on  this  subject,  the  instrument  was  in  the  following 
form :  — 


Their  defini- 
tion, requisites, 
and  form. 


1200/.  Warrington,  Uh  March,  1824. 

On  demand,  we  promise  to  pay  to  Mr.  George 
Clarke,  or  order,  twelve  hundred  pounds,  for  value  received, 
in  stock,  ale,  brewing-vessels,  &c.,  this  being  intended  to 
stand  against  the  undersigned  Mary  Perceval  as  a  set  off  for 


Parke  said,  that  had  "supplied"  been 
inserted  instead  of  "  ordered,^'  it  would 
have  been  a  note. 

"  At  twelve  months  after  date  I  pro- 
mise to  pay  R.  &  Co.  500Z.  to  be  held 
by  them  as  a  collateral  security  for 
monies  now  owing  them  by  J.  M., 
which  they  may  be  unable  to  receive  on 
realising  the  securities  they  now  hold, 
and  others  which  may  be  placed  in 
their  hands  by  him." 

Held  not  a  note.    Robins  v.  May,  1 1 

Ad.  &  E.  213. 

(A)  Little  V.  Slackford,  1  M.  &  M. 

171.      A  mere  authority  to  pay  is  not 

a  bill.    Norris  v.  Solomon,  2  M.  &  Rob. 

266.     Russell  v.  Powell,  14  M.  &  W. 

418. 

(/)  Martin  v.  Chauntry,    Str.  1271. 

Anon.  B.  N.  P.  272.  Ex  parte  Imeson, 

2  Rose,  225.   Ex  parte  Davison,  Buck. 

31.     R.    f.  Wilcox,    Bayley,    5th   ed. 

p.  1 1.      Bolton  V.  King,  4  B.  &   Ad. 

G19. 

{in)   Sed  queers,  since  3  &  4  Wm.  4. 


c.  98.  sect.  6.     Continued   7  &  8  Vict, 
c.  32.  sect.  27. 

(w)  Ayrey  v.  Fearnsides,  4  M.  &  VV. 
168. 

(o)  Smith  V.  Nightingale,  2  Star. 
375. 

ip)  Colehan  v.  Cooke,  Willcs,  393. 
Appleby  v.  Biddulph,  8  Mod.  363.,  4 
Vin.  240,  pi.  16.  Roberts  v.  Peake, 
Burr.  323.  Beardsley  v.  Baldwin,  Str. 
1151.  Jocelin  v.  Laserre,  1 0  Mod,  294. 
316.  Haydock  v.  Linch,  Ld.  Ray. 
1563.  Dawkes  u.  Deloraine,  Bl.  782. 
Jenny  v.  Herle,  Ld.  Ray.  1361.,  Str. 
591.  Hill  V.  Halford,  2  B.  &  P.  413. 
Leeds  v.  Lancashire,  2  Camp.  205. 
Hartley  v.  Wilkinson,  4  Camp.  127., 
4  M.  &  S.  25.  Williamson  v.  Bennet, 
2  Camp.  417.  Crowfoot  v.  Gurney,  9 
Bingh.  574.  Clarke  v.  Perceval,  2  B. 
&  Ad.  660.  Worley  v.  Harrison,  3  A. 
&  E.  669.  Wheatley  ».  Williams,  1 
M.  &  W.  532.  Drury  v.  Macaulay, 
16M.  &W.  147.  Moffat  r.  Edwards, 
Car.  &M.  16. 
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Their  deniii-      the  sum  left  me  in  my  father's  will  above  my  sister  Ann's 

tion,  requisites,      , 
and  form.  Snare. 

[  Thomas  Perceval. 

(Witness.)  William  Hall.  Mary  Perceval. 

The  Court  of  King's  Bench  held  that  the  1 200/.  was  not 
payable  at  all  events,  and  the  instrument  therefore  not  a 
promissory  note,  {q) 

But  an  order  hy  the  freighter  of  a  ship  to  pay  money  on 
account  of  freight  (r),  or  an  order  to  pay  so  much  as  the 
drawer's  quarter's  half  -pay  hy  advance  (5),  or  for  value 
deposited  and  registered  {t\  or  I  promise  to  pay  M.  A.  on 
demand  £  hy  given  up  clothes  and  papers  (ii),  or  when 
J.  S.  comes  of  age,  to  wit  June  12.  1750  («),  or  six  weeks  after 
the  death  of  A.  B.  (w),  have  been  held  payable  at  all  events, 
and  therefore  good ;  for,  to  use  the  words  of  Willes,  C.  J., 
"  If  a  bill  or  note  be  made  payable  at  ever  so  distant  a  day, 
yet  if  it  be  a  day  that  must  come,  it  is  no  objection  to  the 
bill  or  note ; "  and  therefore  a  note  payable  within  two  months 
after  his  Majesty^ s  ship  A.  B.  shall  be  paid  off,  is  good,  for  the 
paymaster  being  Government,  it  is  morally  certain  that  pay- 
ment will  be  made,  {x) 

An  instrument  is  not  the  less  a  note,  because  it  contains  a 
memorandum  that  the  maker  has  deposited  title  deeds  with 
the  payee  as  a  collateral  security,  {y)  So  an  instrument,  the 
effect  of  which  was — I  promise  to  pay  600Z.  by  instalments, 
and  I  agree  to  set  off  95/.,  was  held  not  to  be  a  note ;  for 
besides  its  complexity,  the  95/.  could  not  be  payable  to  an 
indorsee,  (z) 

(q)  Clarke  v.  Perceval,  2  B.  &  Ad.  See  also  Shenton  v.  James,  5  Q.  B.  1 99. 

660.     See  also  Robins  v.  May,  1 1  Ad.  Fox  v.  Frith,  Car.  &  Marsh,  502. 

&  E.  213.  (v)  Goss  V.  Nelson,  Burr.  226. 

(/•)  Pierson  t;.  Dunlop,   Cowp.  571.,  (w)  Colehan  v.   Cooke,  jStr.    1217., 

for  it  admits  so  much  freight  to  be  due.  Willes,  393.     RofFey  v.  Greenwcll,  10 

But  an  order  from  the  owner  to  the  Ad.  &  E.  222. 

freighter  to  pay  so  much  on  account  of  (x)  Andrews  v.  Franklin,  Str.  24.  "  I 

freight  is  no  bill.      Bunbury  v.  Lisset,  promise  to  pay,  or  cause  to  be  paid,"  is  a 

Str.  1211.  good  note.  Loveil  v.  Hill,  6  C.  &  P.  238. 

(s)  M'Cleod  V.    Smee,    Ld.    Raym.  (y)  Wise  v.   Charlton,  4  Ad.  &  E. 

1481.  786.      Fancourt    r.  Thorne,    16  L.  J., 

(I)  Haussolier  v.  Hartsink,  7  T.  R.  Q.  B.,  344. 

"733.  (z)  Davies  v.  Wilkinson,  10  Ad.  & 

(m)  Dixon  V.  Nutall,  6  C.  &  P.  320.  E.  98. 


BILLS   OF    EXCHANGE   AND    PROMISSORY   NOTES.  193 

If  at  the  time  of  making  a  bill  or  note  an  endorsement  be   Their  defini- 
written  on  it,  rendering  it  payable  only  on  certain  conditions  ;   and  Vorm!'^'    ' 
that  will  deprive  it  of  the  character  of  negotiability,  and  turn  *      '    ~~~ 
it  into  an  agreement  as  between  the  parties  privy  to  it.  (a) 
But  the  indorsement  on  a  note  of  a  mere  reference  to  an 
agreement  for  the  purpose  of  ear-marking  it  as  the  note  named 
in  that  agreement,  has  not  such  an  effect.  (A)     Nor  can  such 
an  instrument  ever  be  rendered  conditional  by  a  contempora- 
neous parol  agreement,  for  it  is  one  of  the  first  principles  of 
the  law  of  evidence,  that  oral  testimony  shall  never  be  per- 
mitted to  vary  or  contradict  the  terms  of  any  written  con- 
tract, (c) 

Although  conformity  with  one  of  the  above  definitions  is 
in  genei'al  strictly  required ;  yet,  if  a  word  be  fraudulently 
inserted  by  the  maker  or  drawer,  in  order  to  prevent  the  in- 
strument from  acquiring  the  legal  properties  of  a  bill  or  note, 
as  where  the  maker  of  a  note  worded  it  thus — "I  promise 
not  to  pay,"  the  court  will  reject  the  word  so  fraudulently  in- 
troduced, and  read  the  instrument  without  it.  (d) 

A  bill  or  note  is  called  inland  when  made  and  payable  in 
in  England  (e) ;  foreign,  when  made  or  payable  abroad.  We 
will  first  consider  the  form  and  requisites  of  inland  bills  and 
notes,  and  afterwards  remark  upon  the  incidents  peculiar  to 
those  which  are  foreign :  premising  that  a  bill,  drawn  in 
England  and  payable  abroad,  is  governed  by  the  law  of  the 
country  where  it  is  made  payable,  according  to  the  maxim  of 
the  Civilians  "  Contraxisse  unusquisque  in  eo  loco  intelligitur, 
in  quo  ut  solvcret  se  obligaverit "  (/),  and  that  in  pleading, 
such  an  instrument  is  always  presumed  to  be  inland,  unless 
the  contrary  be  shown.  (^) 

(a)  Leeds   v.   Lancashire,  2  Camp.  5thed,  p.  6.    Allan  p.  Mawson,  4  Camp. 

205.      Hartly  p.  Wilkinson,  4  M.  &  S.  115. 
25.      Stone  v.  Metcalf,  1  Stark.  23.  (e)   A  bill  drawn  in  England  on  a 

(h)  Brill  V.  Crick,  1  M.  &  W.  232.  person  residing  abroad,  but  payable  in 

See  Cholmley  v.  Darley,  14  M.  &  W.  England,  is  an  inland  bill.      Amner  v. 

344.  Clarke,  2  C.  M.  &  R.  468. 

(c)  Foster  v.  Jolly,  1  C.  M.  &  R.  (/)  Rothschild  v.  Currie,  1  Q.  B.  43. 
705.  (^r)  Armani  v.  Castrique,  13  M.  & 

(d)  Per  Lord  Macclesfield,  cited  by  W.  443. 
Lord  Hardwicke  2  Atk.  32. ;  Bayley, 
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Their  defini- 
tion, requisites,  FORM  or  AN  INLAND  BILL  OF  EXCHANGE. 

and  form. 

£100     „     „  London,  January  1.  1823. 

,  At  sight  (or  on  demand,  or  at days 

[Stamp.]  after  sight,  or  at days  after  date),  pay  to 

Mr. ,  or  order,  (or  bearer),  one  hundred 

pounds,  for  value  received. 

John  Wood. 
To  Mr.  Thomas  Jones,  merchant, 
at  Liverpool. 

FORM  OF  A  promissory  NOTE. 

£\Q0     „     „  London,  January,  1.  1833. 

Two  months  after  date,  I  promise  to  pay  to 

[Stamp.]  Mr.  ,  or  order,  one  hundred  pounds,  for 

value  received. 

John  Wood. 

The  principal  parts  of  these  instruments  are  the  amount, 
stamp,  date,  time  for  payment,  place  of  payment,  designation  of 
payee,  name  of  drawer,  and  name  of  drawee.  We  will  con- 
sider these  in  order,  observing  first,  however,  that  all  nego- 
tiable bills  or  notes  made  in  England,  if  for  less  than  twenty 
shillings,  are  void  by  stat.  48  Geo.  3.  c.  88.  s.  2. ;  and  if  for 
more  than  twenty  shillings  and  less  than  five  pounds,  are 
(with  the  exception  of  drafts  by  a  man  on  his  banker)  also 
void,  unless  they  specify  the  name  and  abode  of  the  payee, 
are  attested  by  one  subscribing  witness,  bear  date  at  or  before 
.  the  time  of  issue,  and  are  naade  payable  within  twenty-one 
days  after  date,  but  not  to  bearer  on  demand  ;  nor  will  such 
instruments  be  negotiable  after  the  time  therein  limited  for 
payment.     7  Geo.  4.  c.  6.  and  17  Geo  3.  c.  30. 

Amount. — With  regard  to  the  amount.  It  is  usual  to 
specify  this  in  figures  on  the  lower  left  hand  corner  of  the 
instrument  as  well  as  in  writing  in  the  body.  Where  a 
difference  appears  between  the  words  and  figures  evidence 
cannot  be  received  for  the  purpose  of  explaining  it,  and  the 
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Court  of  Common  Pleas  has  decided  that  it  is  proper  to  adopt  V^^"  defini- 

•^        ^  tion,  requisites, 

the  rule  of  commercial  writers,  viz.  that  where  a  difference  and  form, 
appears  between  the  figures  and  words  of  the  bill  it  is  safer 
to  attend  to  the  words.  (A) 

Stamp.  —  The  stamp  is  an  essential  part  of  every  Inland  bill 
and  note,  and  though  it  purport  to  have  been  drawn  abroad, 
and  be  in  the  hands  of  an  innocent  holder,  yet  any  party  may 
show  that  it  was  actually  made  in  this  country,  and  insist  upon 
the  want  of  a  stamp,  (i)  If  unstamped,  it  is  a  nullity,  and 
cannot  be  given  in  evidence  even  as  an  admission  of  a  debt 
from  one  of  the  parties  therein  mentioned  to  the  other.  (A) 
The  paper  on  which  a  bill  or  note  is  written  must  have 
the  stamp  previously/  impressed  upon  it,  for  if  that  be  neglected, 
it  cannot  afterwards  be  stamped,  (I)  except  in  the  single  case 
of  its  having  been  impressed  with  a  stamp  of  equal  or  higher 
value,  but  of  a  wrong  denomination  (m).  However,  it  will  be 
sufficient  if  it  be  impressed  with  a  stamp  of  adequate  or  greater 
amount,  though  of  an  improper  denomination,  unless  such 
stamp  be  specifically  appropriated  to  some  other  instrument, 
by  having  its  name  on  the  face  of  it.  (w)  The  amount 
of  the  duty  upon  bills  or  notes  is  fixed  by  stat.  55  Geo.  3. 
c.  184. 

Where  stamp  duty  is  payable,  its  amount  will  not  be 
increased  by  the  circumstance  of  interest  being  reserved  from 
the  date  of  the  bill  or  note  (o),  or  even  from  a  day  prior  to 
the  date,  (p) 

There  is  a  proviso  in  stat.  9  Geo.  4.  c.  14.  usually  called 
Lord   Tenterden's   Act,    sect.    8.,    which   enacts   that    "no 


(A)  Saundersoii    v.    Piper,   5  Bing.  4  B.  &  C.  235.     Abrahams  v.  Skinner, 

N.  C.  425.  12  Ad.  &  E.  763. 

(j)  Jordaine  v.  Lashbrook,  7  T.  R.  (m)  1  Ann.  stat.  2.  e.  23.   s.  2.  &  3. 

601.      Steadman  v.   Duhamel,  1  C.  B.  Stat.  23  Geo.  3.  c.  25.  s.  19.     Stat.  37. 

888.  Geo.  3.   c.  136.   s.  5.     See  Bradley  v. 

(k)  Wilson  V.  Vysar,  4  Taunt.  228.  Bardsley,  1 4  M.  &  W.  873.    Chamber- 

Jardine    v.    Payne,   1  B.    &    Ad.  670.  lain  v.  Porter,  1  N.  R.  30, 

Cundy  v.  Marriott,  1  B.  &  Ad.  696.  (w)  55  Geo.  3.   e.  184.   s.  10. 

(Z)  See  Wright  u.  Riley,  Peake,  173.  (o)  Pruessing  v.   Ing,  4  B.  &  Aid. 

Rodericks.  Hovil,  3  Camp.  103.    Rapp  204. 

V.  Alnutt,  ibid.  106.    Green  v.  Davies,  (p)  Wills  v.  Noot,  4  Tyrwh.  726. 

o  2 
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Their  defini-      memorandum  or  other  writing  made  necessary  by  this  Act 
and 'form.  shall  be  deemed  to  be  an  agreement  within  the  meaning  of 

any  statute  relating  to  the  duties  of  stamps."  Under  this 
proviso,  however,  an  unstamped  note  cannot  be  given  in 
evidence  for  the  purpose  of  avoiding  the  statute  {q)y  though 
an  unstamped  agreement  may.  (r) 

There  are  some  instruments  which,  though  not,  properly 
speaking,  bills  or  notes,  because  payable  at  an  uncertain  time 
or  out  of  an  uncertain  fund,  yet  require  stamps  by  the  words 
of  the  schedule  of  55  Geo.  3.  c.  184.  (s) 

Date. — The  date,  though  a  usual  and  convenient  part  of 
every  bill  and  note,  is  not  in  general  an  essential  one ;  for  if  it 
be  omitted,  the  instrument  dates  from  the  day  on  which  it  was 
made,  {t)  Post-dating  of  a  bill  or  note  in  order  to  evade  the 
stamp  laws,  is  rendered  a  very  serious  oiFence  by  stat.  55 
Geo.  3,  c.  184.,  and  renders  the  instrument  incapable  of  being 
used  in  evidence,  (u) 

As  an  undated  bill  or  note  dates  from  the  time  when  it 
was  made,  so,  vice  versa,  if  a  question  arise  as  to  the  time  of 
making,  it  is  prima  facie  taken  to  have  been  made  on  the  day 
of  which  it  is  dated,  {x)  If  it  bear  no  date  the  time  of 
making  may  be  Inferred  from  the  circumstances,  {y) 

Time  for  Payment. — When  the  word  month  is  used  in 
specifying  the  time  of  payment,  it  is,  as  in  other  mercantile 
contracts,  to  be  understood  of  a  calendar  month.  The  time 
for  payment  is  generally  expressed  to  be  on  demand,  or  at  sight, 
or  a  certain  time  after  sight,  or  a  certain  time  after  date  ;  the 

(7)  Jones  V.  Ryder,  4  M.  &  W.  32.  Show.  422.      Hague  v.  French,   3    B. 

(r)  Morris  r.    Dixon,   4  Ad.   &  E.  &  P.  173.      Giles  v.  Bourne,  6  M.  & 

845.  S.  73. 

(s)   See   Hutchinson  v.    Heyworth,  («)  Field   v.    Wood,    6    Dowl.    24. 

9  Ad.  &  E.  375.     Jones  v.  Simpson,  7  Ad.  &  E.   114.     Serle  v.  Norton,  9 

2  B.  &  C.  31 8.    Emly  v.  Collins,  6  M.  M.  &  W.  309. 

&  S.  144.     Lord  Braybrooke  i>.  Mere-  (x)  Sinclair  p.    Baggalcy,   4    M.    & 

dith,    13  Sim.  271.      Firbank  v.    Bell,  W.    312.       Anderson    v.    Weston,    6 

1  B.  &  A.  30.     Butts  V.   Swan,  2  B.  Bingh.  N.  C.  296. 

&  B.  78.  (y)  Ibid, 

(t)    De  la  Courtier   v.   Bellamy,  ? 
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effect  of  these  and  other  words  in  regulating  the  time  at   Tiielr  dcfini- 
which  the  instrument  should  be  presented  for  payment,  will  alid 'form! 
be  discussed  hereafter,  when  we  come  to  treat,  in  the  fifth 
section,  on  presentments.    If  no  time  of  payment  be  specified, 
the  instrument  is  payable  upon  demand,  (z) 

Place  of  Payment. — Although,  in  the  forms  above  given, 
no  particular  place  of  payment  is  specified,  the  drawer  may, 
if  he  think  proper,  fix  one ;  and  if  he  do,  a  presentment  must 
be  made  at  the  place  mentioned  (a),  in  order  to  charge  him 
with  the  acceptor's  default ;  but  it  is  otherwise  if  it  be  only 
named  in  a  memorandum  at  the  foot  of  a  promissory  note  (h), 
though  a  distinction  has  been  taken  in  this  respect  between  a 
memorandum  printed  and  one  written,  (c) 

Designation  of  Payee. — The  bill  or  note  may  be  payable  to 
a  particular  individual,  or  to  a  particular  individual  or  his  order, 
or  generally  to  the  hearer.  When  an  individual  is  mentioned, 
a  mistake  in  his  name  is  of  no  importance,  if  it  be  sufficiently 
clear  who  was  intended,  (d)  If  the  instrument  be  made 
payable  to  an  individual,  without  further  words,  it  will  not 
be  negotiable.  If  it  be  payable  to  an  individual  or  his  order, 
he  may  transfer  his  right  to  a  third  party,  by  indorsing  his 
name  upon  it ;  (e)  if  to  hearer  generally,  or  to  a  specified 
individual  or  hearer,  it  may  be  transferred  by  mere  delivery ; 

(«)  Bayley,  5th  ed.  109.    See  Whit-  order,  be  assignable  under  the  Statute 

lock  V.  Underwood,  2  B.  &  C.  157.  3  &   4    Anne,  c.   9.     A  declaration  so 

(a)  Roche   v.    Campbell,    3    Camp,  describing  a  note,  and  stating  that  the 

247.      Gibb  v.  Mather,  8  Bingh.  214.  maker  indorsed  it  to  the  plaintiff  has 

(6)  Exon  V.  Russell,  4  M.  &  S.  505.  been  held   bad    on    demurrer,    by   the 

Williams  v.  Waring,   10   B.    &   C.  1.  Court  of  Exchequer,  Flight  r.  Maclean, 

Vide  Hardy    v.   Woodroofe,    2    Stark.  16  M.  &  W.   57,   but  it  may  be  ques- 

319.      Saunderson  v.  Judge,  2  H.  Bl.  tioned  whether   the   effect   of  the   in- 

509.     Wild  V.  Rennard,  1  Camp.  425,  dorsement  in  blank  of  such  an  instru- 

n.     Callaghan  v.  Aylett,  2  Camp.  549,  ment  would  not  at  all  events  be  to  make 

and  the  remarks  on  those  cases  in  Bay-  it  payable   to  bearer,    and  whether  it 

ley,  5th  edit.  222.  might  not  in  pleading  be  thus  properly 

(c)  Trecothick  v.  Edwin,    1    Stark,  described.      In  the  more   recent    case, 

468.  however,  of  Wood   v.   Mytton,  T.  T. 

(rf)  Rex  V.  Box,  6  Taunt.  325.  1847,  the  Court  of  Queen's  Bench  held 

(e)  A  question  has  lately  been  raised  such  a  note  to  be  a  good  note  within 

whether  a  note  payabla  to  the  maker's  the  statute. 

o  3 


198  MERCANTILE  CONTRACTS. 

Their  defini-  and  in  the  last  case  it  matters  not,  though  the  individual 
radform."^' ^^'  named  never  existed,  and  could  not  possibly  exist:  thus  a 
draft  payable  to  the  ship  Fortune  or  bearer,  is  negotiable  by 
delivery,  {f)  If  payable  to  a  fictitious  person  or  his  order, 
although  no  order  can  be  made  by  the  payee,  who  is  not  in 
existence,  yet  if  the  instrument  be  issued  into  the  world  with 
an  indorsement  in  blank  (the  nature  of  which  will  presently 
be  explained),  purporting  to  be  made  by  such  fictitious  person, 
it  will,  as  against  the  drawer  or  maker,  be  considered  payable 
to  bearer,  and  so  will  a  bill  drawn  in  a  fictitious  name,  as 
against  an  acceptor,  who  knew  that  it  was  such.  (^)  But 
though  a  bill  or  note  with  a  fictitious  payee  may  be  negotiable, 
yet  it  is  not  so  if  he  be  uncertain,  ex.  gr.y  if  the  instrument, 
be  payable  to  A.  or  B.  {Ji)  But  a  note  may  be  made  payable 
to  the  trustees  acting  under  A.'b  will,  and  parol  evidence  will 
be  admissible  to  show  who  they  are  and  what  the  trusts  are  {€), 
and  the  same  law  applies  to  the  case  of  a  bill  or  note  payable 
to  the  manager  of  a  Bank,  {k)  If  a  blank  be  left  for  the 
payee's  name,  any  bond  fide  holder  may  insert  his  own,  by 
which  he  will  acquire  all  the  rights  of  payee,  and  convert  the 
instrument  from  a  mere  writing  into  a  bill  of  exchange.  (/) 

Name  of  Maker  or  Drawer. — The  name  of  the  maker  or 
drawer  must  be  inserted  or  subscribed  (m)  by  himself  or  his 
agent ;  but  as  there  must  be  no  uncertainty  about  the  payee, 
so  neither  must  there  be  about  the  maker  or  drawer;  thus  a 
note  must  not  be  signed  A.  B.,  or  else  C.  D. ;  (»)  the  name 

(/)  Grant  w.  Vaughan,  Burr.  1516.  (Z)  Crutchley  v.  Clarance,  2  M.  & 

{g)  Tatlock  V.  Harris,  3  T.  R.  174,  S.  90.     Crutchley  v.  Mann,  5  Taunt. 

Vera  r.    Lewis,  ibid.    182.     Minet  e.  529.      Atwood  v.  Griffin,   1   R.  &  M. 

Gibson,  ihid.  481.,  1  H.  Bl.  569.  Col-  425.      R.  v.  Randall,  Bayley  on  Bills, 

lis  V.  Emmett,  1  H.  Bl.  313.  5th  ed.  p.  37. 

(A)    Blanckenhagen  v.   Blundell,    2  (m)  Taylor  v.    Dobbins,    Str.    399. 

B.  &  A.  417.  Elliot    V.    Cowper,    Str.    609.      Lord 

(i)  Megginson  v.  Harper,  4  Tyrwh.  Baym.  1376.      Smith  v.  Jarvis,  Lord 

96.  2  C.  &  M.  322.  Raym.    1484.       Ereskin    v.    Murray, 

(Jt)  Robertson  v.  Sheward,   I   M.  &  ihid.  1542. 

Gr.  511.,  and  see  R.  v.  Box,  6  Taunt,  (n)    Ferris    v.    Bond,    Bayley,    5th 

325.      Cartridge  ».  Griffiths,   1    B.    &  edit.  17, 
A.  57.      Metealf  v.    Bruin,    12    East. 
400.    2    Camp.   422.      Soares  v.  Glyn, 
14  L.  J,  Q.  B,  313, 


i 


BILLS   OF   EXCHANGE   AND    PROMISSORY   NOTES.  199 

of  the  drawer,  however,  may  be  inscribed  before  it  is  certain  Their  defini- 
what  will  be  the  exact  form  of  the  instrument,  for  it  has  been  a'nd'form!^*'  ^^' 
decided  that  he  who  signs  his  name  upon  a  sheet  of  stamped 
paper,  which  he  delivers  to  another,  is  liable  on  any  bill  which 
that  person  may  think  fit  to  draw  on  it,  and  which  the  stamp 
is  sufficient  to  cover,  (o)  If  a  man  draw  a  bill  or  make  a 
note  in  the  name  of  another  without  authority,  he  may  be 
personally  liable  on  it.  {p)  But  no  one  can  be  liable  as 
acceptor,  unless  for  honor,  but  the  real  drawee.  (§') 

By  Stat.  7  &  8  Yict.  c.  110.  s.  45.  bills  drawn  or  accepted, 
and  notes  made  by  the  directors  of  a  Joint  Stock  Company, 
under  that  act  are  to  be  made  or  accepted  by,  and  in  the  name 
of  two  directors,  and  by  them  expressed  to  be  in  behalf  of  the 
company,  and  countersigned  by  the  secretary  or  other  ap- 
pointed officer. 

And  by  7  and  8  Vict.  c.  113.  s.  22.  bills  and  notes  of  a 
banking  company  regulated  by  it,  may  be  made,  accepted  or 
endorsed  in  any  manner  provided  by  the  Deed  of  Settlement, 
so  that  they  be  signed  by  a  manager  or  director  on  behalf  of 
the  company,  and  it  be  so  expressed. 

Name  of  Drawee.  —  A  bill  may  be  addressed  to  the  drawer 
himself,  though  in  legal  operation,  such  an  instrument  is  rather 
a  note  than  a  bill,  (r)  And  an  instrument  will  not  be  less  a 
bill,  because,  instead  of  being  addressed  to  a  particular  person 
it  is  addressed  to  a  particular  house,  at  least  as  far  as  the 
person  who  accepts  it  is  concerned  (5),  nor  because  the  word, 
atj  is  prefixed  to  the  drawee's  name,  {t) 

(o)  Collis  V.  Emmett,  1  H.  Bl.  313.  v.    Bland,    Burr.    1077.       Jocelyn   v. 

Leslie  v.  Hastings,  1  M.  &  Rob.  119.  Lacerre,    Fort.    282.      As   to   a   note 

Molloy  V.  Delves,  7   Bingh.  428.    See  payable  to  the  maker's  order,  see  ante, 

Abrahams   v.    Skinner,   12   Ad.   &  E.  p.  195.   note.     Miller  v.    Thomson,   3 

763.  M.  &   Gr.  576,  where  a  bill  drawn  by 

(p)  See  Wilson   v.   Barthrop,  2  M.  a  Bank  on  its  own  branch  was  treated 

&  W.  863.     Polhill  V.  Walters,  3   B.  as  a  note. 
&  Ad.  114.  (s)  Gray  v.  Milner,  8  Taunt.  739. 

{q)  Ibid.     Davis  v.  Clark,  6   Q.  B.  (t)     Shuttleworth    v.     Stephens,     1 

10.  Camp.    407.        Allan    v.    Mawson,    4 

(r)  Block  V.  Bell,  1  M.  &  Rob.  149.  Camp.  115.  See  R.  v.  Hunter,  Bayley 

Starke  v.  Cheesman,  Carth.  509.     De-  on  Bills,  5th  ed.  7. 
hers  t'.  Harriot,  Show.  163.    Robinson 
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Their  defini-      The  following  Is  the  form  of  a  foreign  bill  of  exchange  :  — 

tion,  requisites, 
and  furin. 

London,  January  1.  1806. 
[Stamp.]  Exchange,  for  10,000  livres. 

At  txco  usances  (or  "at  sight,"  or after  date") 

■pay  this,  my  first  bill  of  exchange,  second  and  third  of  the  same 

tenor  and  date  not  paid)  to  Messrs. or  order,  ("  or  hearer") 

ten  thousand  livres,  value  received  of  them,  and  place  the  same 
to  account,  as  per  advice  from^ 

James  Hood. 

To  Mr. ,  at  Paris. 

payable  at 

Foreign  bills  are  usually  drawn  In  sets ;  that  Is,  copies  of 
the  bills  are  made  on  separate  pieces  of  paper,  each  part  con- 
taining a  condition  that  it  shall  continue  payable  only  so  long 
as  the  others  remain  unpaid,  a  method,  the  adoption  of  which 
considerably  diminishes  the  chances  of  losing  the  bill.  Bills 
drawn  in  England  on  a  foreign  country  must  be  stamped  as 
directed  by  stat.  55  Geo.  3.  cap.  184.  sch.  I. ;  and  by  the 
same  act,  sect.  29,  promissory  notes  payable  to  bearer  on 
demand,  made,  or  purporting  to  be  made  by  or  on  behalf  of 
any  person  resident  out  of  Great  Britain,  except  when  made 
and  payable  in  Ireland  only,  cannot  be  negotiated  here,  unless 
they  be  stamped  in  like  manner  as  notes  of  the  same  tenor 
and  value  made  in  Great  Britain,  under  penalty  of  207. 

But  bills  draivn  in  a  foreign  country,  or  at  sea,  require  no 
stamp  under  any  English  act  of  Parliament  {n) ;  and  where  a 
person  resident  at  Antwerp  desired  his  correspondent  in 
England  to  fill  up  a  bill  of  exchange,  and  return  it  to  him, 
which  was  done,  and  he  then  signed  it  as  drawer  at  Antwerp, 
this  bill  w^as  held  to  have  been  virtually  drawn  abroad,  and  to 
require  no  stamp,  (o)     And  though  the  foreign  country  in 

(ra)  Boehm  v,   Campbell,   Gow.   N.  (o)  Boehm  v.  Campbell.     See  Abra- 

P.  C.  56.     Snaith  v.  Mingay,  1  M.  &  hams  v.  Skinner,   12  Ad.    &    E.    763. 

S.  87.     Crutchley  v.  Mann,  5  Taunt.  Snaith    v.    Mingay,    and    Hamelin    v. 

529.     See  Ximenes  v.  Jacques,  1  Esp.  Bruck,  ub.  sup. 
.311.     Hamelin  v.  Bruck,  15  L.  J.  Q. 
B.  343. 
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which  the  bill  Avas  drawn  may  have  a  law  requiring  it  to  bear  Tiieir  defini- 
a  particular  stamp,  it  will  nevertheless  be  valid  in  this  country  ^nd'&mn!^^  ^*' 
without  such  stamp,  for  our  Courts  take  no  notice  of  the 
revenue  laws  of  another  state,  (p)  But  if  the  bill  be  drawn 
or  note  be  made  in  a  British  possession  abroad,  the  local  law 
of  which  requires  it  to  be  stamped,  it  will  not  be  available 
here  unless  so  stamped,  (q)  Such  local  law  must  however  be 
proved  by  the  party  who  relies  on  it.  (r) 


Section  II.  —  Parties  to  a  BUI  or  Note. 


The  parties  to  a  bill  or  note,  must  of  course  be  such  as   Parties  to  a 
would  be  capable  of  entering  into  any  other  contract.    Thus  an   '- 


infant  ought  not  to  be  one  (s) ;  even  though  the  instrument  be 
given  for  necessaries,  (t)  Neither  ought  a,  feme  covert  (u),  un- 
less she  act  as  agent  for  her  husband  (y),  or  he  be  under  a  civil 
incapacity  of  residing  here,  (w)  But  where  a  married  woman 
being  administratrix,  lent  her  husband  a  sum  of  money  which 
she  had  received  in  that  character,  and  took  for  it  the  joint 
and  several  promissory  note  of  her  husband  and  two  other 
persons,  payable  to  her  with  interest,  the  Court  of  King's 
Bench  held,  though  she  could  not  have  sued  on  it  in  her 
husband's  lifetime,  yet,  that  any  time  within  six  years  after 
his  death  she  might  {x),  for  the  note  being  a  chose  in  action 
had  become  hers  by  survivorship,  according  to  the  ordi- 
nary rule  that  choses  in  action  given  to  the  wife  during  the 
coverture  survive  to   her  after  her  husband's   death,  unless 

ip)  James  v.    Catherwood,  3  D.   &  (m)  Marshall  v.  Rutten,  8  T.  R.  545. 

R.  190.  Caudell  v.  Shaw,  4  T.  R.  361. 

iq)    Alves    V.    Hodgson,    7    T.    R.  (d)  Cotes   v.   Davis   1    Camp.    485. 

241.  Prestwick  v.  Marshall,  7  Bingh.  565. 

(r)    Buchanan  v.  Rucker,  1  Camp.  Prince  v.  Brunatte,  1  Bingh.  N.  C.  435, 

63.       Le     Cheminant    v.    Pearson,    4  yet  if  she  do  draw  a  bill,  and  the  drawee 

Taunt.    367.     Millar   v.   Heinrick,    4  accept  it,  he  thereby  admits  her  ability. 

Camp.  155.                          "  (u,)  Derry  v.  Duchess  of  Mazarine, 

(s)  Williams f.  Harrison,  Carth.  160;  Ld.  Raym.  147. 

3  Salk.  197.    Gibbs».  Merrell,  3  Taunt.  (ar)  Richards t'.  Richards,  2  B.  &  Ad. 

307.  447.     Accord.  Gaters  v.  Madeley,6  M. 

(f)  Williamson  v.  Watts,    1    Camp.  &  W.  423.      Nash   v.   Nash,   2   Madd. 

552.   Trueman  r.  Hurst,  1  T.  R.  40.  135. 
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Parties  to  a  have  reduced  them  into  possession.  However,  if  a  bill  or  note 
'  be  made  payable  to  the  order  of  a  feme  covert  or  be  so  indorsed, 
her  husband  may  either  negotiate  or  sue  upon  it,  and  that 
either  in  his  own  name,  or  jointly  with  his  wife,  (y)  But  if  it 
be  made  or  endorsed  payable  to  her  alone,  he  cannot  sue  upon 
it  in  his  own  name  nor  can  he  transfer  it.  He  may  reduce  it 
into  possession  by  receipt  of  the  amount,  or  by  suing  upon  it 
jointly  with  his  wife ;  but  if  she  die  before  he  has  thus  reduced 
it  into  possession,  it  will  belong  to  her  executor  or  adminis- 
trator; if  she  survive  him,  she  may  sue  upon  it.  (z)  The 
effect  of  bills  and  notes,  to  which  agents,  mercantile  corpora- 
tions, or  firms,  are  parties,  has  been  already  discussed  in  the 
first  book,  under  those  respective  heads.  It  will  however  be 
proper  in  this  place  to  mention  some  peculiar  rules  respecting 
banking  corporations  and  partnerships,  who,  together  with 
bankers  carrying  on  business  individually,  have  been  the 
objects  of  certain  special  legislative  enactments. 

There  are  three  classes  of  banks  existing  in  England — 

1.  The  Bank  of  England. 

2.  Banks  of  six,  or  fewer  than  six  persons. 

3.  Banking  corporations,  and  companies  of  more  than  six 
persons. 

1.  The  Bank  of  England  (a),  which  is  a  corporation  (b), 
enjoying  privileges  now  regulated  by  3  &  4  W.  4.  c.  98.  and 
7  &  8  Vict.  c.  32.  can  issue  bills  or  notes  unstamped.  It  has 
the  exclusive  privilege  of  doing  so  within  three  miles  of  Lon- 
don, (c)  and  may  re-issue  its  notes  after  payment  thereof, 
ad  libitum,  (c?)  Its  notes  payable  to  bearer  on  demand,  are, 
like  cash,  a  legal  tender,  except  by  the  Bank  itself,  or  its 
branches,  (e)  Such  notes,  if  issued  out  of  London,  must 
be  made  payable  where  issued,  (f) 

2.  Banks  of  six  or  fewer  than  six  persons  who,  on  the  6th 
of  May,  1844,  were  carrying  on  the  business  of  a  banker  in 

(y)   Arnold  v.    Revoult,   1  B.  &  B.  set  out  at  large  in  Bank  of  England  v. 

443.      Philliskirk  v.  Pluckwell,  2  M.  &  Anderson,  3  Bingh.  N.  C.  589, 

S.  393.  (6)  39  &  40  Geo.  3,  c.  28,  s.  15;  3 

(2)  Sherrington  v.  Yates,    12   M.  &  &  4  Wm.  4,  c.  98,  s.  1. 

W.  855.    Hartr.  Stevens,  6  Q.  B.  937.  (c)  9.  Geo.  4,  c.  23,  s.  1. 

(a)  The  history  ofthe  Bank  of  Eng-  (d)  55  Geo.  3,  c.  184,  s.  20. 

land,  and  of  its  exclusive  privileges,  is  (e)  3  &  4  Wm.  4,  c.  98,  s.  6. 

given,  and  the  statutes  creating  them  (/)   Ibid.  s.  4. 


BILLS   OF   EXCHANGE   AND   rROMISSORY   NOTES.  203 

England  or  Wales,  having  first  obtained  a  licence  and  given   Parties  to  a 

security  by  bond  may,  subject  to  the  restrictions  hereafter  

specified,  and  except  within  the  city  of  London,  or  within  three 
miles  thereof,  issue  07i  unstamped  paper  promissory  notes  for 
five  pounds  or  upwards,  payable  to  bearer  on  demand,  or  to  order 
at  any  period  not  exceeding  seven  days  after  sight,  and  also 
draw  and  issue  on  unstamped  paper  bills  of  exchange,  payable 
to  order  on  demand,  or  any  period  not  exceeding  seven  days 
after  sight,  or  twenty-one  days  after  date ;  provided  such  bills 
of  exchange  be  drawn  on  a  bank  in  London,  Westminster, 
or  South w  ark,  or  be  drawn  by  a  banker,  or  bankers,  at  a 
town  or  place  where  he  or  they  shall  be  duly  licensed  to  issue 
unstamped  notes  and  bills  upon  himself,  or  themselves,  or  his 
or  their  copartner  or  copartners,  payable  at  any  other  town 
or  place  where  such  banker  or  bankers  shall  also  be  duly 
licensed  to  issue  such  notes  and  bills,  as  aforesaid,  (g) 

Banking  (Ji)  corporations  and  companies  of  more  than  six 
persons,  are  forbidden  to  issue  in  London,  or  within  sixty-five 
miles  thereof,  any  bill  or  note,  for  the  payment  of  money  on 
demand;  or  upon  which  any  person  holding  the  same  may 
obtain  payment  on  demand ;  or  to  borrow,  owe,  or  take  up  any 
sum  of  money,  on  their  notes  payable  on  demand,  or  at  any 
less  time  than  six  months  from  the  borrowing  thereof,  during 
the  continuance  of  the  exclusive  privileges  of  the  Bank  of 
England  (i),  but  if  they  carry  on  business  in  London,  or 
within  sixty-five  miles  thereof,  they  may  draw,  accept,  or 
endorse  bills  of  exchange,  provided  they  be  not  payable  to  the 
bearer  on  demand.  (A)  Such  a  corporation  or  company,  how- 
ever, having  an  establishment  more  than  sixty -five  miles  from 
London,  provided  it  carried  on  the  business  of  banking  and 
issued  notes  on  the  6th  of  May  1844,  may,  subject  to  the 
restrictions  hereafter  specified,  issue  bills  or  notes,  payable  on 

(^)  9  Geo.  4,  c.  23,  s.  1.      See  also  established  since   May  6th,  1844,  see 

7  &  8  Vict.  c.  32.  sect.  26,  as  to  other  7  &  8  Vict.  c.  113. 

hills.  (i)  This    restriction    was    formerly 

(A)  Stat.  3  &  4  Wm.  4,  c.  98,  s.  2  ;  larger,  3  &  4  Wm.  4,  c.  98,  sect.  3,  and 

39  &  40  Geo.  3,  c.  28  ;  7  Geo.  4,  c.  46.  39  &  40  Geo.  3,  c.  28,  sect.   15.     See 

See  Chitty,  8  Ed.  p.  16.    Bank  of  Eng-  Bank  of  England  ».  Anderson,  3  Bingh. 

knd  V.  Anderson,  3  Bingh.  N.  C.  589.  N.  C.  589.      Booth  v.   Bank  of  Eng- 

Booth  V.  Bank  of  England,  6  Bingh.  land,  6  Bingh.  N.  C.  415. 

N.  C.  415.     As  to  Banking  Companies  (A)  7  &  8  Vic.  c.  32,  s.  26. 
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Parties  to  a        demand  or  otherwise  at  the  place  where  they  are  issued  and  also 

L__    at  London  (t),  and  have  an  agent  in  London,  or  any  other 

place  where  the  same  shall  be  made  payable,  for  the  purpose 
of  such  payment  only.  But  no  such  bill  or  note  shall  be  for 
less  than  five  pounds,  or  be  re-issued  in  London,  or  within 
sixty-five  miles  thereof. 

Even  beyond  the  distance  of  sixty-five  miles  from  London, 
such  a  corporation  or  company  can  only  issue  such  bills  or 
notes,  subject  to  the  regulations  prescribed  by  stat.  7  Geo.  4, 
c.  46,  which  directs  that  their  bills  and  notes  shall  be  made 
payable  at  some  place  or  places  specified  thereon,  exceeding 
the  limited  distance,  (subject  however  to  the  licence  given 
by  3  &  4  Wm.  4,  c.  98,  s.  2  ;  3  &  4  Wm.  4,  c.  83,  s.  2 ;  and 
7  &  8  Vic.  c.  32,  s.  11  &  22,)  that  the  corporation  or  copart- 
nership shall  have  no  establishment  as  bankers  in  London,  or 
within  sixty-five  miles  thereof;  that  every  member  of  such 
corporation  or  partnership  shall  be  responsible  for  the  payment 
of  bills  and  notes  issued  by  the  corporation  or  partnership, 
such  person  being  a  member  at  the  date  of  the  bills  or  notes, 
or  becoming  so  before  they  are  payable,  or  while  any  sum  on 
any  of  them  is  unpaid  ;  and  that  they  shall  deliver  into  the 
stamp-office,  before  they  issue  any  bills  or  notes,  and  every 
year  afterwards,  between  February  28th  and  March  25th,  an 
accoitnt  in  form  specified  in  a  schedule  to  the  act,  which  ac- 
count sets  forth  the  true  name  of  the  corporation  or  partner- 
ship, and  of  every  bank  established  by  them,  and  the  names 
and  abode  of  two  members  resident  in  England,  who  have 
been  appointed  public  officers  of  the  corporation  or  partner- 
ship. A  further  account  is  also  to  be  delivered  within 
the  year,  if  there  be  any  change  in  the  officers  or  members. 

The  copartnership  is  to  sue  and  be  sued  (m)  in  the  name  of 
any  one  of  the  above  mentioned  officers  (rt),  of  whose  appoint- 
ed) s  &  4  Wm.  4,  c.  98,  s.  2,  and  when  the  plaintiff  will  undertake  not 
3  &  4  Wm.  4,  c.  83,  s.  2.  The  licence  to  sue  out  execution  against  his  person, 
given  by  the  latter  section  seems  more  lands  or  goods.  Steward  v.  Dunn,  1 1 
extensive  than  that  by  the  former.  M.  &  W.  63. 

(m)  This  is  compulsory,  Steward  v.         (n)  See,  in  case  of  change  of  part- 
Greaves,  10  M.  &  W.  711,  and  in  such     ners,    Wilson  v.    Craven,   8   M.  &  W. 
suits  the  officer  is  not  allowed  to  plead     584, 
his  individual  bankruptcy,  at  all  events 
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ment,  though  it  may  be  otherwise  proved  (o),  a  copy  of  the  Parties  to  a 
account  certified  under  the  hand  of  one  of  the  commissioners  1__ 


of  stamps,  is  evidence ;  this  copy  also  proves,  that  all  persons 
named  therein  were  members  at  the  period  of  its  date.  (/?)  A 
decree  or  judgement  against  such  public  officer  binds  the  co- 
partnership, and  execution  may  be  taken  out  against  any 
member  for  the  time  being,  and  if  that  prove  ineffectual, 
against  any  person  who  was  a  member  at  the  time  of  the  con- 
ti*act,  or  became  a  member  before  it  was  executed,  or  was  a 
member  at  the  time  of  judgement  obtained;  but  no  such  exe- 
cution as  last  mentioned  can  be  issued,  without  leave  first 
granted  on  motion  in  open  court,  which  motion  cannot  be 
made  without  notice  to  the  party  sought  to  be  charged,  nor 
more  than  three  years  after  he  has  ceased  to  be  a  mem- 
ber, (q) 

The  practical  mode  of  charging  members  after  a  judgment 
against  the  public  officer  is  by  scire  facias,  which  in  the  case 
of  an  actual  member  issues  as  of  course,  in  the  case  of  a  late 
member  by  leave  on  motion  made  in  open  court  (r)  ;  against 
the  officer  himself  no  scire  facias  is  necessary,  he  being  a  party 
on  the  record.  (5) 

(o)  Edwards  v.   Buchanan,  3   B.  &  shareholder,    against   whom  execution 

Ad.  788.  had  not  been  obtained,  a  scire   facias 

(p)  A  copy  of  the  return  so  certified  would  not  be  maintainable  against  his 

is  evidence,  by  itself,  of  the  facts  stated  representatives. 

in  it,  and  it  is  not  necessary  to  prove  (r)  Cross  v.  Law,  6  M.  &  W.  217  ; 
aliunde  that  the  person  who  made  tlie  8  Dowl.  794.  Whittenbury  v.  Law,  6 
affidavit  annexed,  was  the  public  officer,  Bingh.  N.  C.  345.  Ransford  i».  Bosan- 
and  his  continuance  in  office,  till  the  quet,  12  Ad.  &  E.  813,  as  to  proceed- 
contrary  is  shown,  will  be  presumed,  ings  in  sci.  fa.  against  members.  See 
Steward  v.  Dunn,  12  M.  &  \V.  655.  It  Fowler  v.  Rickerby,  3  Scott,  N.  C.  138, 
will  likewise  be  evidence  that  the  per-  153,  2  M.  &  Gr.  760.  Clowes  v.  Bret- 
sons  named  were  members  at  the  time  tell  10  M  &  W.  507,  11  M.  &  W.  461, 
of  swearing  the  affidavit,  if  no  other  which  decide  that  there  can  be  no  plea 
date  be  assigned,  and  notwithstanding  of  nonjoinder.  As  to  the  consequence 
it  may  appear  not  to  have  been  made  of  issuing  a  scire  facias  without  leave, 
between  Feb.  28th  and  March  25th,  see  Bradley  w.  Warburg,  1 1  M.  &  W. 
the  period  prescribed  for  making  the  452.  Bradley  v.  Urquhart,  ib.  5S3, 
return.  Bosanquet  v.  Woodford,  5  see  7  &  8  Vic.  e.  113,  and  chapter  on 
Q.  B.  310.  As  to  the  degree  of  cer-  Joint  Stock  Companies;  and  as  to  the 
tainty  required  in  the  return,  see  Armi-  circumstances  under  which  the  court 
tage  V.  Hamer,  3  B.  &  Ad.  793.  grants  leave,  see  Eardley  v.   Law,   12 

(9)  See  Barker  v.  Buttress,  7  Beav.  Ad.  &  E.  802. 

134.      It  would  from  that  case  appear  (s)  8  Dowl.  899.    Harwood  v.  Law 

that   in  the   event  of  the  death  of  a  Parke,  B.,  dubitante,  7  M.  &  W.  203. 
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Parties  to  a  The  right  of  suing  and  being  sued  by  their  own  menabers 

J_ '__  through  the  medium  of  their  public  officer,  is  extended  to  them 

by  I  &  2  Vict.  c.  96,  and  they  are  prohibited  from  setting  off 
their  shares  in  any  such  suit. 

The  issue  of  bank  notes  or  bills,  whether  by  banks  of  many 
or  few  partners,  is  now  subject  to  the  following  restrictions 
imposed  by  the  statute  7  &  8  Vict.  c.  32,  the  present  Bank 
Charter  Act,  which  provides  (s)  that  no  person  other  than  a 
banker,  who  on  May  6th,  1844,  was  lawfully  issuing  his  own 
bank  notes,  shall  make  or  issue  them  in  the  United  Kingdom. 
*'  That  (t)  it  shall  not  be  lawful  for  any  banker  to  draw,  accept, 
make,  or  issue  in  England  or  Wales  any  bill  of  exchange,  or 
promissory  note  or  engagement  for  the  payment  of  money 
payable  to  bearer  on  demand,  or  to  borrow,  owe,  or  take  up  in 
England  or  Wales  any  sums  or  sum  of  money  on  the  bills  or 
notes  of  such  banker  payable  to  bearer  on  demand :  "  save 
and  except  that  any  banker  who  was  on  May  6th,  1844,  law- 
fully issuing  his  own  bank  notes  under  the  authority  of  a 
licence,  may  continue  to  issue  such  notes,  but  only  to  the 
extent  and  under  the  conditions  afterwards  mentioned.  But 
it  declares  that  the  right  of  any  company  or  partnership  to 
continue  the  issue  shall  not  be  prejudiced  by  any  change  which 
may  take  place  in  the  personal  composition  of  it,  either  by 
transfer  of  shares  or  the  admission  of  any  new  partner,  or  the 
retirement  of  any  present  member ;  provided  that  it  shall  not 
be  lawful  for  any  company  or  partnership  then  consisting  of 
only  six  or  less  than  six  persons,  to  issue  such  notes,  after  the 
number  of  partners  shall  exceed  six  in  the  whole.  If  a  (u) 
banker  becomes  bankrupt,  or  ceases  to  carry  on  the  business 
of  a  banker,  or  discontinues  the  issue  of  bank  notes,  he  may 
not  afterwards  issue  them.  Every  banker  (u)  who  claimed  the 
right  of  issuing  such  notes  was  directed,  within  one  month 
after  the  passing  of  the  act,  to  give  notice  to  the  commissioners 


(s)  Sect.   10.      See   the   statute   in  banking,  except  the  Bank  of  England. 

Appendix.     The  term  banker  applies  Sect.  28. 

to  all  corporations,  societies,  partner-  (<)  Sect.  11. 

ships,  and  persons,  and  every  individual  («)  Sect.  12. 

person    carrying   on    tlie   business  of  («)  Sect.  13. 
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of  stamps  and  taxes  of  such  claim,  who  were  thereupon  to  Parties  to  a 

ascertain  whether  he  was,  on  the  6th  May,  1844,  a  banker  law-  ! 

fully  issuing  his  own  notes,  and  if  he^  were,  to  ascertain  the 
average  amount  of  the  bank  notes  of  such  banker,  or  of  united 
banks  (^),  which  were  in  circulation  during  the  period  of  twelve 
weeks  preceding  April  12  th,  1844,  and  to  certify  such  amount, 
when  so  ascertained,  to  the  banker,  and  to  publish  it  (y)  in  the 
Gazette.  The  statute  then  declares  that  such  banker  shall 
not,  at  any  time  after  October  10th,  1844,  have  in  circulation  . 
upon  the  average  of  four  weeks,  (for  the  ascertainment  of  which 
there  are  special  provisions)  (r),  a  greater  amount  of  notes 
than  the  amount  so  certified.  A  bank  exceeding  this  limit 
forfeits  a  sum  equal  to  the  excess  (a) ;  but  in  the  event  of  two 
banks,  each  of  which  consists  of  more  than  six  members, 
uniting,  the  commissioners  may  make  a  fresh  certificate  of  the 
aggregate  of  the  amounts  they  were  entitled  to  issue,  and 
thereupon  the  united  body  may  issue  notes  to  the  extent  so 
certified. 

When  several  persons  who  are  not  in  partnership  accept  a 
bill,  or  make  a  promissory  note,  the  question  whether  they  are 
bound  jointly,  or  jointly  and  severally,  depends  upon  the 
wording  of  the  instrument.  A  note  beginning  with  "  / 
■promise^''  and  signed  by  several  persons,  has  been  held  joint 
and  several  (J)  ;  but  a  note  so  beginning,  and  signed  by  one 
partner  for  himself  and  his  copartners,  is  a  joint  note,  and  the 
partner  signing  is  not  severally  liable  upon  it.  (c)  In  no  case 
will  the  signature  of  one  of  such  makers  or  drawees  bind 
any  person  except  himself  (<f) ;  nor  if  such  persons  be  payees, 
can  any  one  of  them  transfer  the  bill  or  note  by  his  individual 
indorsement,  (e)     An    executor  or   administrator  becoming 


(x)   Sect.  14.  (c)  Exparte  Buckley  in   re   Clarke, 

(y)  Sect.  15.  14  M.  &  W.  469,  overruling  Hall  v. 

(z)  Sect.  18,  19,  20.  Smith,  1  J3.  &  C.  407. 

(a)  Sect.  16.  (d)   B.  N.  P.  279.      Marius,  2nd  ed. 

(6)  Clark  r.  Blackstock,  Holt,  474.  16;   Beawes,   1st  ed,  444.     See  Innes 

March   v.  Ward,    Peake    130.       Lord  v.  Stephenson,  1  M.  &  Rob.  146. 

Galway   v.    Matthew,    1    Camp.    403,  (e)   Carvick  v.  Vickery,  Dougl.  653. 

10  East,  264.      Hall  v.  Smith,  1  B.  &  n.  134. 
C.  407,  1  D.  &  R.  584. 
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Parties  to  a 
bill  or  note. 


party  to  a  bill  or  note,  given  for  the  debt  of  the  deceased, 
binds  himself  personally.  (/) 


Transfer  of 
bills  and  notes. 


Section  III.  —  Transfer  of  Bills  and  Notes. 

Although,  by  the  ordinary  rule  of  law,  the  benefit  of 
contracts  cannot  be  transferred,  eo  as  to  give  the  transferee 
a  right  to  sue  at  law  upon  them  in  his  own  name  ;  yet  those 
arising  out  of  bills  and  notes,  generally  speaking,  may  be  so, 
in  the  manner  hereinafter  specified ;  and,  though  it  once  was 
doubted  whether  an  English  note  were  transferrable  abroad^ 
it  has  been  since  decided  that  it  is  so  (^) ;  and  a  foreign  note 
is  in  like  manner  transferrable  so  as  to  entitle  the  transferee 
to  sue  here  (Ji),  but  it  must  be  transferred  according  to  the 
law  of  the  foreign  country  (i),  at  least  if  the  indorsement 
be  made  there,  if  elsewhere,  Mr.  Chitty  thinks  that  the  mode 
of  indorsement  follows  the  law  of  the  place  of  indorsement. 
(Chitty  on  Bills,  253.) 

A  bill  or  note  payable  to  bearer,  or  indorsed  in  blank,  may 
be  transferred  by  mere  delivery.  Other  bills  and  notes,  by 
the  indorsement  of  the  transferor's  name  on  the  instrument.(A) 
Indeed,  if  the  bill  or  note  be  for  less  than  five  pounds,  the  in- 
dorsement must  mention  the  name  and  place  of  abode  of  the 
indorsee,  bear  date  at  or  before  the  time  of  making  it,  and  be 
attested  by  a  subscribing  witness.  (Z) 

Indorsements  are  either  full  or  in  blank ;  a  full  indorse- 
ment is  one  which  mentions  the  name  of  the  party  in  whose 
favour  it  was  made.  An  indorsement  in  blank,  one  which 
does  not  mention  such  name. 


(/)  Ridout  V.  Bristow,  1  Tyrwh.  90. 
1  C.  &  J.  231.  Childs  v.  Monins,  2 
B.  &  B.  460.  Serle  v.  Waterworth, 
4  M.  &  W.  9.  Nelson  v.  Serle,  4  M. 
&  W.  795. 

(p)  De  la  Chaumette  v.  Bank  of 
England,  2  B.  &  Ad.  385. 

(/t)  Milne  v.  Graham,  1  B.  &  C.  192. 
Bently  ?;.  Northouse,  M.  &  M.  66. 

(?)  Trimbey  v,  Vignier,  6  C.  &  P. 
25;  1  Bingh.  N.  C.  151. 


(A)  Which  endorsement  may  be 
written  in  pencil,  as  well  as  ink.  Geary 
V.  Physic,  5  B.  &  C.  234. 

(0  17  Geo.  3,  c.  30,  s.  1.  By  the 
French  law  an  indorsement  must  spe- 
cify the  value  given  and  the  indorsee's 
name,  and  must  be  dated.  Trimbey 
V.  Vignier,  6  C.  &  P.  25.  ;  1  Bing. 
N.  C.  151. 
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A  bill  or  note  indorsed  in  blank  is,  as  has  been  said,  trans-   Transfer  of 

ferable  by  merely  delivering  it  to  the  intended  transferee  (wt),    

but  one  indorsed  in  full  must  be  indorsed  again  by  the  person 
to  whom  it  was  so  indorsed  in  full,  in  order  to  render  it 
transferable  to  every  intent,  for  he  who  indorses  to  a  parti- 
cular person,  declares  his  intention  not  to  be  made  liable, 
except  by  that  person's  indorsement  over.  Indeed,  where  a 
bill  was  indorsed  in  blank  by  the  payee,  and  after  other  in- 
dorsements specially  indorsed  to  Jackson,  who  delivered  it 
without  indorsement  to  Muir  and  Atkinson,  who  discounted 
it  with  the  plaintiff;  Lord  Kenyon  allowed  the  plaintiff  to 
strike  out  all  the  indorsements  except  that  of  the  payee,  and 
recover  in  an  action  on  it  against  the  acceptor,  (w)  And 
where  a  bill  was  specially  indorsed  to  the  plaintiff,  who, 
without  indorsing,  handed  it  to  B.,  who  indorsed  it,  and  gave 
it  to  tlie  plaintiff,  it  was  held  that  B.  was  liable  as  the  drawer 
of  a  fresh  bill,  and  that  no  new  stamp  was  requisite,  (o)  The 
authority  of  this  decision  has  been  a  little  questioned,  and,  at 
all  events,  does  not  govern  the  case  of  a  promissory  note,  the 
indorsee  of  which  cannot  be  declared  against  as  maker  in  such 
a  case  as  the  above,  (p) 

A  mistake  in  spelling  the  name  of  a  person  to  whom  a  bill 
is  specially  indorsed,  will  not  prevent  that  person  from 
transferring  it  by  the  indorsement  of  his  name  properly  spelt 
upon  it.  {q) 

An  indorsement  may  be  so  worded,  as  to  restrain  the 
negotiability  of  the  instrument,  and  is  then  called  a  restrictive 
indorsement ;  thus,  "  pay  the  contents  to  J.  S.  only,"  or  "  to 
J.  S.  for  my  use,"  are  restrictive  indorsements,  and  put  an 

(»i)  Dv?livery,  as  will  be  again  men-  which  appears  not  to  have  occurred  in 

tioned,    is    implied    in   the   very   term  any  former  discussion,  namely,  that  if 

indorsement.     Marston  v.  Allen,  8  M.  &  the    indorsement    of    a    bill,    specially 

VV.  494.    Adams  v.  Jones,  12  Ad.  &'E.  indorsed,  be    the    drawing   of  a   new 

455.  bill,    it    is  the    drawing    of  one    of  a 

(n)   Smith  v.  Clark,  Peake,  225.  different  class,  viz.  of  a  bill  payable  to 

(o)   Penny  v.  Innes,  5  Tyrwh.  107  ;  bearer. 
1  C,  M.  &  R.  439.      But  see  Plimley  (p)  Gwinnell  v.   Herbert,  5   Ad.  & 

V.  Westley,  2  Bingh.  N.  C.  249.   Gwin-  E.  436. 

nel  V.  Herbert,  5  Ad.  &  E.  436,  and         (q)  Leonard  v.    Wilson,   4   Tyrwh. 

Burmester  v.  Hogarth,  11  M.  &  W.  97.  415.  2  C.  &  M.  589. 
in    which    case   a    remark    was   made 
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Transfer  of        end  to  thc  instrument's  transferribility.  (r)     But  in  such  case 

[   there  must  appear  an  unequivocal  intention  to  restrain  (s), 

therefore  an  indorsement  in  full  to  A.  without  the  words  "  or 
order,"  will  not  deprive  A.  of  the  power  of  transferring  by 
his  indorsement,  (t)  An  indorsement  cannot  be  for  part  of 
the  sum  secured  by  the  bill  or  note,  if  the  residue  continue 
unpaid,  (for  that  would  subject  the  previous  parties  to  a 
variety  of  suits,)  though  it  seems  that,  if  the  residue  be  paid, 
it  may.  (m)  Where  the  drawer  or  maker  has,  in  the  original 
wording  of  a  bill  or  note,  rendered  it  payable  to  an  individual, 
without  adding  words  of  transfer,  such  as  "  or  order,^'  it  is,  as 
we  have  seen,  not  transferable.  However,  if  the  holder  of 
such  a  bill  think  proper  to  indorse  it,  he  will  be  chargeable  on 
his  indorsement  (?;),  (though  antecedent  parties  to  the  instru- 
ment will  not,)  unless  indeed  the  stamp  laws  interfere  so  as 
to  prevent  it,  and  from  the  case  of  Penny  v.  Innes,  above 
stated,  it  might  have  been  supposed  that  the  stamp  laws 
would,  in  such  a  case,  have  interposed  no  obstacle  ;  the  identity 
of  the  instrument  continuing.  But  in  Plimley  v.  Westley  (w) 
the  Court  of  Common  Pleas  seem  to  have  been  of  a  different 
opinion.  In  that  case  the  defendant  being  indebted  to  the 
plaintiff  for  goods,  indorsed  to  him  a  note  made  by  H.  payable 
to  R.  and  W.,  without  the  words  "  or  order ^''  indorsed  by  R. 
and  W.  and  by  J.  K.,  from  whom  defendant  received  it.  The 
court  seeuis  to  have  been  of  opinion  that  the  defendant  was 
not  liable  on  this  note  for  want  of  a  fresh  stamp.  But,  as 
that  point  was  not  essential  to  the  decision  in  the  case,  which 
was  that  the  defendant  was  liable  for  the  price  of  the  goods, 

(r)   Per   Wilmot,    J.,    Burr.    1227;  N.  P.  275.      Edie  ».   E.  I.  Company, 

Bl.  229.      See   Robertson  v.  Kensing-  Bl.  295;    Burr.  1216. 
ton,  4  Taunt.  30.     Sigoumey  v  Lloyd,  (m)   Hawkins  v.  Cardy,  Ld.    Raym. 

8  B.   &   C.   622.     Ancher  v.   Bank  of  360;  Carth.  466;  12  Mod.  213;  Salk. 

England,    Dougl.   615.    637.      Similar  (i5.    Johnson  v.  Kennion,  2  Wils.  262, 

to   a    restrictive    indorsement    is    the  per  Gould,  J.    Reid  v.  Furnival,  1   C. 

common  practice,  which  will  be  here-  &  M.  538. 

after  noticed,  of  writing  the  name  of         (p)  Hill  v.  Lewis,  Salk.   132.     See 

the  payee's  banker  across  a  cheque.  Penny  v.  Innes,  5  Tyrwh.  107.  1  C.  M. 

(s)  Treuttel  v.  Barandon,  8  Taunt.  &  R.  439.    Bayley,  5th  ed.  120.      Sed 

100.      Potts  V.  Reed,  6  Esp.  57.  vide  Plimley  v.  Westley,  2  Bint^h,  N. 

(0  Moore  ».   Manning,   Com.  311.  C.  249. 
Acheson  p.    Fountain,  Str.   557 ;    B.  (w)  2  Bingh.  N.  C.  249, 
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the  note  not  having  been  paid  Avhen  due,  its  authority  on  the  Transfer  of 

.  •  i-         J.1         i.  1  J.  1      •  /    \    bills  and  notes. 

question  respecting  the  stamp  does  not  appear  conclusive,  {x)   

Such  is  the  mode  of  transferring  a  bill  or  note,  which 
transfer  may  in  general  be  made  by  any  holder,  or  his  legal 
representative ;  as,  if  the  holder  die,  by  his  executors  or  ad- 
ministrators (y),  if  he  become  bankrupt,  by  his  assignees, 
unless  under  particular  circumstances,  as  where  the  bankrupt 
held  the  bill  in  the  character  of  trustee  or  agent  for  another 
person  (r) ;  and  if  a  bill  or  note  be  given  to  a  married  woman  (a), 
or  if  the  holder  of  a  bill  or  note  marry,  the  right  to  transfer 
it  devolves  during  their  joint  lives  upon  her  husband  (i) :  and 
it  has  been  said,  in  his  assignees  if  he  become  a  bankrupt,  (c) 
But  persons  holding  bills  in  auter  droit  should  exercise  this 
power  of  transfer  with  much  caution,  for  unless  they  by  some 
special  form  of  words  prevent  such  liability,  they  will  be 
personally  bound  by  their  indorsement,  (d)  When  a  bill  or 
note  is  lost  or  stolen,  a  thief  or  finder  can  of  course  convey 
no  title  in  it  to  any  other  person,  if  at  the  time  of  the 
loss  it  be  transferable  only  by  indorsement ;  and  if  it 
be  transferable  by  mere  delivery,  although  the  thief  or 
finder  may  convey  a  title  in  it  to  any  person  acquiring  it 
from  him,  hondjide,  and  for  a  valuable  consideration  (e),  yet, 

(a.)  Burmesterr.  Hogarth,  11  M.  &  (h)  Mason  v.  Morgan,  2  Ad.  &  E. 

W.  97.  31.      M'Neilage  v.  Holloway,  1    B,  & 

(y)  Ilawlinson  v.    Stone,  3  Wils.  1.  A.  218.      Connor  v.  Martin,   Str.  516 

(z)  Ramsbottom  v.  Cator,  I  Stark.  Sherrington  v.  Yates,  1 1  M.  &  W.  42, 
228.  Ex  parte  M'Gae,  2  Rose,  376;  overruled  S.  C.  12  M.  &  W.  855. 
19  Ves.  607.  Arden  v.  Watkins,  3  Hart  i'.  Stevens,  6  Q,.  B.  937. 
East,  317.  Willis  v.  Freeman,  12  (c)  Yates  w.  Sherrington,  11  M.  & 
East,  656.  Gladstone  v.  Hadwen,  1  W.  42,  overruled  on  another  point,  12 
M.  &  S.  517.  Bruce  ».  Hurley,  1  31.  &  W.  855.  See  also  Hart  v. 
Stark.  23.  Ex  parte  Smith,  1  Buck.  Stevens,  6  Q,  B.  937. 
?i55.  Zinck  v.  Walker,  Bl.  1154.  («/)  Childs  v.  IMonis,  2  B.  &  B.- 
Giles r.  Perkins,  9  East,  12.  Ex  parte  460.  King  v.  Thorn,  1  T.  R.  487, 
Rowton,  1  Rose,  15.  Ex  parte  Sear-  Goupy  ?>.  Harden,  Holt,  342;  2  Marsh, 
geant,  1  Rose,  153.  Ex  parte  YivMin  404;  7  Taunt.  159.  Eaton  «).  Bell,  5 
re  Boldero,  19  Ves.  25  ;  1  Rose,  232.  B.  &  A.  34.  Thomas  v.  Bishop,  Str. 
IJj;  parte  Towgood,  19  Ves.  229.      Ex  955. 

parte    Buchanan,    1    Rose,    280.       Ex  (e)   Anon.    Ld.    Raym.   738;   Salk. 

parte    Harford,    2     Rose,    162.       Ex  126;    3    Salk.    71.      Miller    v.    Race, 

parte  Armestead,  2  Glynn  &  Ja.  371.  Burr.  452.     Lawson  ?;.  Weston,  4  Esp. 

Tliompson  v.  Giles,   2  B.    &    C.   422,  56.      Grant  v.  Vaughan,    Burr.    1516. 

SiTtA  post,  Bk.  4,  Chapter,  Bankruptcy.  Peacock  r.  Rhodes,   Dougl.  611.  633. 

(a)  Mason  v.    Morgan,   4    Nev.    &  Snow  v.  Saddler,  3  Bingh.  610. 
Maun.  46;  2  Ad.  &  E.  31. 
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Transfer  of        if  such  person  take  it  without  sufficient  caution,  under  cir- 

'. — '   curastances  which  should  have  led  him  to  suspect  the  true 

state  of  the  case,  and  subject  him  to  the  imputation  of  such 
gross  negligence  as  evidences  fraud,  he  will  not  be  allowed  to 
retain  it,  even  though  he  have  given  its  full  value.  (/) 

As  to  the  time  at  which  a  bill  or  note  may  be  transferred, 
it  may  be  so  at  any  time  before  it  has  become  due,  (nay,  in 
one  case  it  was  held  no  objection  that  the  indorsement  had 
been  made  before  the  bill  itself  was  drawn)  (^)  or  after  (A)  it 
has  become  due.  (f)  But  then  a  person  who  takes  a  bill 
after  it  is  due,  or  with  notice  of  its  having  been  dishonoured 
by  non-acceptance,  takes  it  subject  to  all  the  equities  with 
which  it  was  encumbered  while  in  the  hands  of  the  person 
from  whom  he  received  it,  for  it  comes,  to  use  Lord  Ellen- 
borough's  words,  disgraced  to  him ;  thus,  if  he  took  it  from  a 
thief  or  finder,  he  could  not  recover  on  it,  inasmuch  as  the 
thief  or  finder  could  not  (j)  :  and  it  was  long  thought  on  the 
same  principle,  if  A.  accepted  a  bill  for  B.'s  accommodation, 
and  B,  indorsed  it  overdue,  the  indorsee  could  not  sue  on  it, 
inasmuch  as  the  drawee  could  not  do  so.  But  this  was  first 
qualified  by  excluding  the  case  of  a  bill  accepted  when  overdue, 

(f)  Strange  v.  Wigney,  6  Bingh.  575.  Charles  v.  Marsden,  1  Taunt. 
683.  Solomons  v.  Bank  of  England,  224.  Graves  v.  Key,  3  B.  &  Ad.  313. 
IS  East,  135.  Gill  v.  Cubitt,  3  B.  &  Stein,  v.  Yglesias,  1  C.  M.  &  R.  565. 
C.  466.  Down  v.  Hailing,  4  B.  &  C.  (j)  Taylor  v.  Mather,  3  T.  R.  83,  n. 
S30.  Snow  V.  Peacock,  3  Bingh.  Brown  v.  Davies,  3  T.  R.  80.  Boehm 
406.  Beckwith  v.  Coirall,  3  Bingh.  v.  Stirling,  7  T.  R.  431.  Tinson  ». 
444.  Easley  v.  Crockford,  10  Bingh.  Francis,  Selw.  N.  P.  8th  ed.  321, 
243.  Egan  r.  Threllfall,  5  D.  &  R.  Crossley  v.  Ham,  13  East,  498.  I.ee 
326,  n.  See  Crook  v.  Jadis,  5  B.  &  v.  Zagury,  8  Taunt.  114.  Beauchamp 
Ad.  909.  CunlifTe  v.  Booth,  3  Bingh.  v.  Parry,  1  B.  &  Ad.  89,  per  Lord 
N.  C.  821.  Goodman  v.  Harvey,  4  Tenterden.  But  a  bill  or  note  payable 
Ad.  &  E.  870.  Uther  v.  Rich,  10  Ad.  on  demand,  especially  if  with  interest, 
&  E.  784.  The  two  last  cases  de-  is  not  considered  overdue,  at  least 
cide  that  gross  negligence  does  not  not  without  some  evidence  of  payment 
per  se  invalidate  the  holder's  title,  and  having  been  demanded  and  refused, 
is  only  important  as  evidence  of  fraud.  Brooks  v.   Mitchell,  9   M.  &  W.    15. 

(g)  Schultz  V.  Astley,  2  Bingh.  N,  Barrough  v.  White,  4  B.  &  C.  325 ; 
C.  544.  2  C.  &  P.  8.     See  Heywood  v.  Wat- 

(A)  Unless  it  be  for  less  than  51.  1 7  son,    4     Bingh.    496.        Gascoyne    v. 

Geo,  3,  c.  30,  s,  I.  Smith,  M'Clel.   &  Y.  338.      Sed  vide 

(i)  Dehers  v.  Harriott,    1    Shower,  Banks  v.  Colwell,  3  T.  R.  81. 
163.     Mutford  r.  Walcott,  Ld.  Raym. 
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which  it  must,  therefore,  clearly  have  been  the  intention  of  the   Transfer  of 

parties  to  allow  to  be  negotiated  when  overdue.  (A)     And,   .' 

subsequently,  the  Court  of  Common  Pleas  decided  that  to 
the  action  against  an  acceptor,  "  it  was  no  plea  to  say  that  the 
bill  was  accepted  without  value  before  due,  and  indorsed  after 
it  became  due."  But  these  equities,  as  they  are  called,  must 
be  such  as  naturally  arise  out  of  the  bill  or  note  transaction, 
not  out  of  some  collateral  matter,  as  for  instance,  a  right  of 
set-off,  which  the  maker  or  acceptor  would  have  had  against 
the  party  w^ho  transferred  it  to  the  holder.  (Z) 

But  though  a  bill  or  note  is,  generally  speaking,  negotiable 
after  it  has  become  due ;  yet  it  is  not  so  after  it  has  once  been 
paid  at  maturity  if  such  negotiation  would  have  the  effect  of 
charging  persons  who  otherwise  would  be  discharged,  (rn) 
Indeed  in  most  cases  it  is  expressly  forbidden  to  be  re-issued 
by  the  stamp  laws,  (w)  However  an  indorser,  who  pays  a 
bill  as  such,  may  afterwards  negotiate  it,  for  his  indorsement 
can  give  no  right  save  against  himself,  and  those  whom  he 
himself  might  sue.  (o)  And,  although,  if  a  bill  be  paid  at 
maturity,  that  payment  will  discharge  the  parties  to  it  even 
though  their  names  should  be  left  on  the  bill  by  accident  and 
it  should  subsequently  be  negotiated,  yet,  if  it  be  paid  before 
it  arrives  at  maturity  the  person  so  paying  or  receiving  pay- 


(A)  Stein  v.  Yglesias,  3  Dowl.  252.  spects,    see    Clialmers    v.    Lanion,    1 

Sturtevant  v.  Ford,   4  M.  &  Gr.  103.  Camp.   383.      Bosanquet  v.    Dudman, 

See  Charles  v.  Marsden,  1  Taunt.  224.  1    Stark.    1.      Attwood  v.   Crowdie,    1 

Attwood   V.    Crowder,    1   Stark.  483.  Stark.   483.      Buzzard  v.   Flecknoe,   1 

Lazarus  v.  Cowie,  3  Q,.  B.  459.  Stark.    333.       Colliniidge    v.    Farqu- 

(/)  Burrough  v.  Moss,    10  B.  &  C.  harson,    1     Stark.     259.        Dunn     v. 

558.     Whiteheads.  Walker,  10  M.  &  O'Keefe,    6    Taunt.    305,    affirmed   5 

W.  696.     "  I   do  not  think  that  the  M.  &  S.  282,  in  error, 

holder  is  precluded  from  suing  in  all  (m)  Beck  v.  Robley,  cited  1  H.  Bl. 

cases  of  accommodation  bills  indorsed  89,  n.     And  see  Bartrum  v.  Caddy,  9 

after  the  time  at  which  they  purport  Ad.  &E.  275;  see,  however,  the  judg- 

to   be   payable.      Nothing   dehors   the  ment  in   Lazarus  v.    Cowie,   3    Q.  B. 

bill,  as  payment,  &c.  ought  I  think  to  464. 

affect  an  indorsee  for  value."     Tiudal,  (n)  See  55    G.  3,  c.  184,  and   Bar- 

C.  J.,  in  Sturtevant  D.  Ford,  4  M.  &  Gr  trum  v.  Caddy,  9  Ad.  &  E.  275  ;  also 

101.      Stein  v.  Yglesias,  1  C.  M.  &  R.  Lazarus  v.  Cowie,  3  Q.  B.  459. 

565.   But  see  Goodall  v.  Ray,  4  Dowl.  (o)   Callow  v.  Lawrence,  3  M.  &  S. 

82,  hereafter  commented  upon.      As  to  95.  Hubbard  v.  Jackson,  4  Biii<Th.  390. 

the  limit  of  the  above  rule  in  other  se-  Graves  v.  Key,  3  B.  &  Ad.  yl3. 
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ment  must  run  the  risk,  if  he  allow  his  name  to  remain  on  it, 
of  being  subsequently  called  on  by  a  bond  Jide  holder,  if  it 
should  get  into  the  hands  of  such  a  person.  —  "Nothing,"  to 
use  the  words  of  Parke,  B.,  "  will  discharge  the  acceptor  or 
the  drawer  except  payment  according  to  the  law  merchant,  that 
is,  payment  of  the  bill  at  maturity.  If  a  party  pays  it  before, 
he  purchases  it,  and  is  in  the  same  situation  as  if  he  had  dis- 
counted it.  (p) 

Lastly.  It  is  to  be  observed  on  the  subject  of  transfer, 
that  the  party  who  indorses,  undertakes  thereby  to  the 
indorsee  and  every  subsequent  holder,  that  the  bill  or  note 
shall  be  discharged  by  the  drawee  or  maker  when  it  becomes 
due.  {(])  The  transfer  of  a  bill  or  note  by  mere  delivery 
raises  no  such  undertaking  on  the  part  of  the  transferor  (?)  : 
however,  if  such  transfer  was  by  way  of  payment  of  a  former 
debt,  that  debt  will  not  be  looked  upon  as  satisfied,  unless  the 
bill  or  note  be  discharged  when  it  comes  to  maturity.  An 
indorsement  admits  the  ability  and  signature  of  every  ante- 
cedent party,  (s) 


(p)  Morleyj?.  Culverwell,  7M.&W. 
1 74  ;  and  see  Deacon  v.  Stodhart,  2  M. 
&  Gr.  Ml,  post,  sec.  8, 

(jq)  In  fact,  tlie  contract  of  an  indor- 
ser  is  in  so  many  respects  similar  to  that 
of  a  drawer,  that  it  is  often  said  that 
every  indorser  is  the  drawer  of  a  new 
bill,  and  so  far  is  this  idea  carried,  that 
where  in  an  action  against  an  indorser 
he  pleaded  that  he  did  not  draw  the  hill, 
and  the  plaintiff  signed  judgment,  it  was 
set  aside,  the  Court  saying  that  the  plea, 
though  demurrable  in  form,  was  good  in 
substance,  for  that  the  indorser  was  a 
new  drawer  in  contemplation  of  law. 
Allen  V.  Walker,  2  M.  &  W.  .317. 

(r)  Such  transfer  by  delivery,  if  for 
valuable  consideration,  seems  to  imply 
a  warranty  that  the  bill  or  note  is  ge- 
nuine Jones  V.  Ryde,  5  Taunt.  488. 
Bruce  v.  Bruce,  1  Marsh.  165.  It  has 
been  questioned  whether  the  transfer  of 
a  note  payable  to  bearer  by  delivery,  does 
not  imply  a  warranty,  that  the  maker 
of  the  note  is  solvent  at  the  time  of  such 


delivery.  But  the  general  opinion 
seems  against  such  implication  ;  see  the 
subject  discussed  in  Rogers  v.  Langford, 
1  C.  &  M.  637. 

(s)  Lambert  r.  Pack,  Sal,  127;  Ld. 
Rayra.  443;  12  Mod.  244;  Holt,  117. 
Williams  v.  Seagrove,  2  Barnard,  82. 
Crichlow  v.  Parry,  2  Camp.  182.  See 
Armani  v.  Castrique,  13  M.  &  W.  443. 
But  an  indorsement  seems  to  be  no 
warranty  that  prior  indorsements  are 
genuine.  E.  I.  Compy.  v.  Tritton,  3 
B.  &  C.  280.  It  has  been  said  that 
an  indorsement  in  blank  is  an  equivo- 
cal act :  and  if  a  man  indorse  a  bill  in 
blank,  and  give  it  to  his  agent  to  ob- 
tain payment,  that  agent  may  either 
use  his  principal's  signature  to  dis- 
charge the  party  paying,  by  writing  a 
receipt  over  it ;  or  may  consider  it  a 
transfer  of  the  right  of  action  on  the 
bill  to  himself.  Clark  v.  Pigot,  Sal. 
126.,  12  Mod.  192.  Adams  v.  Oakes, 
6  C.  &  P.  71. 
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With  regard  to  the  meaning  of  the  term  indorsement,  it  Transfer  of 

should  be  remarked  that  it  includes  delivery  to  the  indorsee,  1 

and,  therefore,  a  denial  of  the  indorsement  includes  a  denial 
of  such  delivery,  (t) 


Section  IV. — Acceptance. 

It  has  been  already  stated,  that  he  who  draws  a  bill  under-  Acceptance, 
takes  thereby  that  the  drawee  shall,  when  requested,  accept,  " 

that  Is,  engage  to  pay  it ;  the  request  made  for  this  purpose 
by  the  holder  to  the  drawee,  is  called  a  presentment  for 
acceptance.  As  there  Is  no  drawee  In  a  note,  there  can  of 
course  be  no  such  presentment,  though  when  a  note  is  payable 
within  a  certain  time  after  sight,  it  must  be  presented  to  the 
maker.  In  order  that  such  time  may  begin  to  run.  {u) 

This  acceptance,  which  may,  at  least  in  most  cases,  be  made 
before  the  bill  Is  actually  drawn  (y),  and  which  will  bind  the 
acceptor,  though  not  made  till  after  the  time  appointed  for 
payment  (tc),  may,  in  case  of  a  foreign  bill,  be  either  verbal 
or  in  writing  {x) ;  and  Ireland  is  for  this  purpose  to  be  con- 
sidered a  country  foreign  to  England,  even  since  the  Union,  {y) 
But  by  Stat.  1  &  2  Geo.  4,  c.  78,  s.  2,  the  acceptance  of  an 
inland  bill  must  be  in  writing  on  the  bill ;  and  though  a  bill 
drawn  In  Ireland  on  a  person  in  England,  or  vice  versa,  is,  as 
Ave  have  just  seen,  not  an  Inland  bill  within  this  act,  yet  a 
bill  drawn  in  Ireland  on  another  person  also  in  Ireland  is,  and 
the  same  rules  prevail  respecting  Scotland,  (z)     No  particular 

(<)  Marston  v.  Allen,    8  M.  &  W.  {w)  Jackson  v.  Piggott,  Ld.  Raym. 

494.     Adams  v.  Jones,  12  Ad.  &  E.  364.      Mutford  v.  Walcot,  Ld.  Raym. 

455.   SeeHayesu.Caulfield,  5Q.B  81.  574;    Sal.    129.     Stein   v.  Yglesias,  5 

(«)  Sturdy  v.  Henderson,  4  B.  &  A.  Tyrwh.  172.  1  C.  M.  &  R.  565. 
592.      See   Dixon  v.   Nuttall,  6   C.  &  (x)  Lumley   v.   Palmer,   Str.    1000. 

P.  320.  Julian  v.  Shobrook,  2  Wils.  9.    Powell 

(«;)  MoUoy  r.  Delves,  7  Bingh.  428.  r.  Monnier,    1    Atk.   612.      Pillans  ». 

Leslie  v.  Hastings,  1  M.  &  Rob.  119.  Van  Mierop,   Burr.   1662.      Sproat  v. 

Simon  v.  Lloyd,  3  Dowl.  816.    Schultz  Matthews,  1  T.  R.  182. 
V.   Astley,  2  Bingh.  N.  C.  544.      Pil-  (y)  Malioney  v.  Aslin,  2  B.  &  Ad. 

lans  ».  Van  Mierop,  Burr.  1663.    Ma-  478. 

son  V.   Hunt,   Dougl.  284.   297.      Sed         (z)  Mahoney  v.  Aslin,  ubi  supra, 
vide  Johnson  v.  CoUings,  1  East,  98. 

P   4 
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Acceptance.  form  is  necessary  to  make  an  acceptance  by  the  drawee,  it 
need  not  even  be  signed  by  him  (a) :  any  expressions 
indicative  of  his  intention  to  pay  the  bill  when  due,  will  be 
sufficient,  (b)  Indeed,  so  liberal  are  the  courts  in  construing 
acceptances,  that  the  words  "  presented,"  "  seen,"  or  "  the  day 
of  the  month,"  if  written  upon  the  bill  prima  facie  amount  to 
acceptances,  (c)  Similar  liberality  is  used  in  construing 
verbal  acceptances,  (d)  A  promise  to  accept  a  bill  already 
draion  upon  an  executed  consideration  (e),  or  that  the  bill 
"  shall  meet  with  due  honour,"  (f)  or  that  the  drawee  will 
accept,  or  certainly  pay  the  bill  {g),  have  been  held  to  amount 
to  acceptances.  (Ji)  But  a  promise  to  accept  a  non-existing  bill 
will  not  amount  to  an  acceptance  (z) ;  and  a  promise  by  the 
drawee  to  the  drawer,  who  was  not  the  payee,  that  the  bill 
**  should  have  attention,"  is  no  acceptance,  unless  in  the 
course  of  dealings  it  had  usually  been  considered  such  (j) : 
and  there  are  other  cases,  each  depending  on  its  own  peculiar 
circumstances,  in  which  equivocal  words  have  been  held  not 
to  amount  to  acceptance,  {h) 

There  are  some  cases  in  Avhich  mere  acts  of  the  drawee, 
such  as  keeping  or  destroying  the  bill,  may  amount  to  accept- 
ance (Z) ;  though  such  their  tendency  may  be  explained  away 
by  other  circumstances,  (m) 


(a)  Dufaur  v.  Oxenden,  1  M.  &  Rob.  See  on  this  subject  Fairlee  e.  Herring, 

90.  3    Bingh.    625.      Powell    v.   Monnier, 

(6)   Billing  v.   Devaux,  3  M.  &  Gr.  1  Atk.  611.      Miln  v.  Prest,  4  Camp. 

565.  393.,    Holt,   181.      Wilkinson  v.  Lut- 

(c)  Anon.  Comb.  401,  per  Holt,  widge,  Str.  648.  Grant  v.  Hunt,  1 
Vide  Powell  v.  Monnier,  1  Atk.   611.  C.  B.  44. 

Moor  V.  Whitby,  B.  N.  P.  270,     Du-  (A)  Pierson  v.   Dunlop.      Mason   r, 

faur  u,  Oxenden,  1  M,  &  Rob.  90.  Hunt,  supra. 

(d)  See  Mendizabal  v.  Machado,  6  (i)  Johnson  v.  Collings,  1  East,  98, 
C.  &  P,  218,  an  extremely  strong  Bank  of  Ireland  v.  Archer,  11  M.  & 
case.  W.  383. 

(e)  Pillans  v.  Van  Mierop,  Burr,  (j)  Rees  v.  Warwick,  2  B,  &  A. 
1662.      See  Mason  v.    Hunt,    Dougl,  113.,  2  Stark.  411. 

284.  297.     Pierson  v.  Dunlop,  Cowp.-  (A)  See  Powell  v.  Jones,  1  Esp,  17, 

571,     Billing  v.  Devaux,  3  M.  &  Gr,  Anderson  v.  Hick,  3  Camp,  179.    An- 

565.  derson  v.  Heath,  4  M.  &  S.  303, 

(/)  Clarke  v.  Cock,  4  East,  57.    See  (I)   Bayley  on  Bills,  5th  ed.  191,  2, 

Pierson  v.  Dunlop.  3. 

(f)  Wynne  v.  Raikcs,  5  East,  514.  (w)  Ibid. 
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An  acceptance  may  be  either  absolute  or  conditional.  Acceptance. 

A  conditional  acceptance  becomes  available  when  the 
condition  is  performed  (n),  and  not  before  (o)  ;  for,  though 
the  bill  must,  as  we  have  seen,  be  drawn  for  the  payment  of 
the  sum  mentioned  in  it  unconditionally,  and  the  payee  may 
therefore,  if  he  think  proper,  refuse  to  take  an  acceptance 
upon  condition :  yet  if  he  do  take  such  acceptance,  he  must 
abide  by  it.  (jp) 

It  has  been  laid  down  that  an  acceptance  may  be  rendered 
conditional  by  another  contemporaneous  writing  (5-),  though 
not  as  against  a  bondjide  holder  ignorant  of  the  existence  of 
such  writing.  Its  terms  cannot  be  varied  by  any  contempo- 
raneous parol  agreement,  since  that  would  be  against  the  first 
principles  of  the  law  of  evidence,  (r) 

As  an  acceptance  may  vary  from  the  tenor  of  the  order,  by 
introducing  a  condition,  so  it  may  vary  from  it  as  to  the 
swm,  time,  place,  or  mode  of  payment  {s) ;  and  if  the  holder 
think  proper  to  take  any  such  acceptance,  he  will  be  bound 
by  it,  though  he  has  a  right  to  require  one  in  writing,  con- 
formable to  the  tenor  of  the  order,  specifying,  if  none  be 
mentioned,  a  place  for  its  payment,  and  mentioning  the  time 
of  presentment,  if  it  be  payable  after  sight,  (t) 

An  acceptance  once  complete  and  issued,  cannot  be  revoked, 
but  before  issue  it  may.  (u)  It  admits  the  drawer's  ability  to 
make  the  bill  (v),  and,  if  made  after  sight  of  the  bUl,  his 
signature  {w),  but  not  the  ability  or  signature  of  an  indorser, 

(n)   Pierson  v.  Dunlop,  Cowp.  571.  («)  See  Bayley  on  Bills,  5th  ed.  199. 

Miln  V.    Prest,   Holt,  181.,  4   Camp.  Weggersloffe    v.    Keen,    1     Str.    214. 

393.  Hamelin  v.   Bruck,   15   L.   J.,   Q.   B. 

(o)    Banbury   v.    Lisset,   Str.    1211.  343, 

Sproat  V.  Matthews,  1  T,  R.  182,  (<)  Bayley  on  Bills,  5th  ed.  202,  S. 

(p)    Smith    V.    Abbott,    Str.    1152.  {u)  Marius,   20.     Cox    v.    Troy,  5 

Julian  V.   Shobrook,  2  Wils.  9.      See  B.    &  A.  474.      Grant  v.  Hunt,  1  C, 

Mitchell  V.  Baring,  10  B.  &  C.  4.  B.   44.     See    Bentinck   v.   Dorrien,   6 

(9)  Bowerbank  v.  Monteiro,  4  Taunt.  East,  1 99. 

844.      But  see  stat.   1  &  2  Geo.   4,  c.  (c)  Porthouse   v.  Parker,    1    Camp. 

78,  s.  2.      See  Spiller  v.   Westlake,  2  82.      Prince  v.  Brunatte,  1  Bingh.  N. 

B.   &   Ad,    155,      Gibbon  v.    Scott,  2  C.  435.     Pitt  v.  Chappelow,  8  M.  & 

Stark.  286.        '  W.   616.      Braithwaite  v.  Gardiner,  15 

(r)  Adams  v.  Wordley,  1  M.  &  W.  L.  J.,  Q.  B.  187. 

374:    see    Lohman  v.  Roiigemont,    6  (it)   Wilkinson    v.    Lutwidge,    Str. 

Bingh.  N.  C.  253,  et  qucere.  648.      Jenny    v.     Fawler,    ibid.    946. 
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Acceptance.  though  his  name  were  on  tlic  bill  at  the  time  of  acceptance  (x) ; 
and,  even  though  the  drawer  and  indorser  were  the  same 
person  and  the  bill  was  payable  to  his  order,  it  does  not  admit 
his  handwriting  on  the  indorsement  (y),  though  it  does  his 
ability  to  indorse  {z),  and  if  such  a  bill  purport  to  be  drawn 
and  indorsed  by  procuration,  it  admits  only  the  former  pro- 
curation, not  the  latter,  (a) 

There  is  a  peculiar  species  of  acceptance  called  Acceptance 
for  Honour.  This  happens  when,  in  order  to  promote  the 
negotiation  of  the  bill,  or  save  the  credit  of  the  drawer  or 
some  other  party  thereto,  in  a  case  where  the  drawee  is  not 
to  be  found,  or  cannot,  or  will  not  accept,  or  after  he  has  ac- 
cepted, absconds,  or  becomes  bankrupt,  a  stranger  thinks  fit 
to  accept  the  bill  for  the  honour  of  some  one  of  the  parties 
thereto,  which  acceptance  will  enure  to  the  benefit  of  all  the 
parties  subsequent  to  him  for  whose  honour  it  was  made  (6) 
and  whose  name  it  generally  specifies,  if  it  do  not,  it  is  con- 
sidered to  be  for  the  honour  of  the  drawer,  (c)  A  bill  accepted 
for  the  honour  of  some  one  of  the  parties  to  it,  may  be  again 
accepted  for  the  honour  of  another,  {d)  In  saying  that  this  kind 
of  acceptance  is  by  a  stranger,  I  mean  by  a  person  not  acting 
in  the  character  of  drawee,  or  in  compliance  with  the  drawer's 
order,  for  the  drawee  himself  may  accept  for  the  honour  of  an 
indorser.  (<?)  But  in  no  case  is  the  holder  obliged  to  take  an 
acceptance  for  honour.  (/} 

Such  an  acceptance  is  a  conditional  undertaking  to  pay,  if 
the  drawee  do  not :  it  is  equivalent  to  saying  to  the  holder 

Saunderson    v.    Collman,  4  M.   &  Gr.  (z)  Taylor  v.  Croker,  4   Esp.    187. 

209.  Bass  v.  Clive,  4  M.  &  S.  13. 

(a-)   Smith  v.  Chester,!  T.  R.  654.  (a)  Robinson  ij.  Yarrow,  7  Taunt.  455. 

Carvick  ».  Vickery,  Dougl.  630.  (6)  Bayley,  5th  ed.    176;    Beawes, 

(y)  Robinson  v.  Yarrow,  7  Taunt.  33.,   Marius,   21.      Ex  parte  Wacker- 

455  ;  but  where  the  drawer  is  a  fictitious  barth,  5  Ves.  574. 

person,  the   acceptor's   undertaking  is,  (c)  Beawes,  39. 

that  he  will  pay  to  the  signature  of  the  (d)  Beawes,  42.,  2  Camp.  448,  n. 

same  person  who  signed  for  the  drawer.  (e)  Bayley,  5th  ed.  1 77. 

Cooper  V.    Meyer,   10   B.   &   C.    468.  (/)    Mitford    v.    Walcot,    12    Mod. 

Q,ua;re  as  to  the  case  where  the  drawer  410.,    Ld.    Raym.    575.,    Beawes,    37. 

is  not  a  fictitious  person,  but  his  name  Gregory  v.  Walcup,  Com.  76.    Piilans 

is  forged,  and  the  indorsement  in  the  v.  Van  Mierop,  Burr.  1663. 
same  handwriting.      Beeman  v.  Duck, 
11  M.  &  \y.  251. 
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"  Keep  the  bill ;  do  not  return  it ;  and  when  the  time  arrives  Acceptance, 
at  which  it  ought  to  be  paid,  if  it  be  not  paid  by  the  party 
on  whom  it  is  drawn,  come  to  me  and  you  shall  have  the 
money."  In  order,  therefore,  to  complete  the  liability  of  the 
acceptor  for  honour,  the  bill  must  be  presented  for  payment 
when  it  falls  due,  notwithstanding  the  former  refusal  of  the 
drawee,  who  may  possibly  in  the  mean  time  have  received 
assets,  {g)  This  presentment  must,  according  to  Mr.  Chitty  (A), 
be  made  in  cases  of  bills  payable  after  date,  on  the  day  on 
which  they  would  fall  due  according  to  their  date ;  but  in 
that  of  a  bill  payable  after  sight,  upon  the  day  on  which  it 
would  fall  due,  reckoning  from  the  acceptance  for  honour, 
and  adding  the  three  days  of  grace,  (z)  Notice  of  the  non- 
payment must  also  be  given  within  due  time  to  the  acceptor 
for  honour,  otherwise  he  will  be  discharged,  (j)  Statute 
6  &  7  Wm.  4,  cap.  58,  reciting  that  bills  are  occasionally 
accepted  supra  protest  for  honour  or  have  a  reference  thereon 
in  case  of  need,  and  that  doubts  have  arisen,  Avhen  bills  have 
been  protested  for  want  of  payment,  as  to  the  day  on  which 
they  should  be  presented  for  payment  to  the  acceptor  or 
acceptors  for  honour,  or  referee  or  referees  in  case  of  need ; 
enacts,  that  it  shall  not  be  necessary  to  present  them  to  such 
acceptor,  &c.  until  the  day  following  that  on  which  they 
became  due,  and  that  if  the  place  of  address  on  such  bill  of 
such  acceptor,  &c.,  be  in  any  city,  town,  or  place  other  than 
that  wherein  such  bill  shall  be  therein  made  payable,  then  it 
shall  not  be  necessary  to  forward  it  for  presentment  for  pay- 
ment to  such  acceptor,  &c.  till  the  day  following  that  of  its 
becoming  due;  and  if  the  day  following  that  on  which  it 
shall  become  due  happen  on  Sunday,  Good  Friday,  Christmas- 
day,  or  any  day  of  solemn  fast,  or  thanksgiving,  then  it  need 
not  be  presented  or  forwarded  till  the  day  following  such 
Sunday,  &c.  An  acceptance  for  honour  made  after  the  bill 
has  been  protested,  is  called  an  acceptance  supra  protest^  and 

{g)  Williams  v.  Germaine,  7  B.  Sc  (A)  Chitty  on  Bills,  8th  cd.  380. 
C.  468.  Hoare  ».  Cazenove,  16  East,  (t)  Williams  r.  Germaine,  s«jjr«. 
.'J91.     Mitchell  v.  Baring,  10  B.  &  C.  (J)  Williams  v.  Germaine,  Mitchel    • 

4.,  1  M.  &  M.  381.     See  Brunetti  v.  v.  Baring,  ubi  supra. 
Lewin,  Lutw.  896. 
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Acceptance.  care  must  be  taken,  at  least  in  the  case  of  a  foreign  bill,  that 
such  protest  be  made  previous  to  either  acceptance  or  pay- 
ment for  honour,  (/t)  The  nature  of  a  protest  will  be  here- 
after explained. 

The  acceptor  for  honour  has  his  remedy  against  the  party 
for  whose  honour  he  accepts,  and  all  whom  that  party  might 
have  sued  (J),  and  therefore  against  the  drawee,  if  he  had 
accepted. 

Unless  for  honour,  there  can  be  no  acceptance  by  a 
stranger  (ni),  nor  can  there  be  a  second  acceptance  :  if  such  a 
one  be  written  on  the  bill  it  is  a  guaranty,  (ii)  Indeed,  if  the 
drawee  of  a  foreign  bill  accept  two  sets,  he  may  perhaps  be 
sued  by  the  holder  of  each  of  them,  (o) 


Section  Y. — Presentment. 

Presentment.  Evcry  holder  of  a  bill  or  note  ought  to  present  it  in  due 

time,  for  acceptance,  if  necessary,  in  all  cases,  for  payment, 
and  to  give  notice  if  it  be  dishonoured  to  every  party  who 
would  be  entitled  to  bring  an*  action  on  it  after  paying  it. 
If  he  fail  in  any  of  these  particulars  such  parties  will  be 
discharged.  (/?)  The  maker  or  acceptor.  Indeed,  is  not  en- 
titled to  a  presentment,  unless  the  instrument  be  either 
payable  at  or  after  sight,  or  be  made  payable  at  some  par- 
ticular place.  Even  a  note  payable  on  demand  need  not  be 
presented  in  order  to  charge  the  maker,  the  commencement 
of  an  action  against  him  being  considered  a  sufficient  demand 
for  that  purpose.  (^)     Presentment  also  is  not  necessary  in 


{k)  Vandewall  and  another  w.  Tyr- 
rell, 1  M.  &  M.  87.,  Bayley,  5th  ed. 
180.  In  the  preamble  of  stat.  6  8c  7 
Wm.  4,  c.  58,  it  seems  tc  be  taken  for 
granted  that  all  bills  having  an  accept' 
ance  for  honour  or  reference  in  case  of 
need  are,  when  not  paid,  protested. 

(/)  Beawes,  47.  Smith  v.  Nissen, 
1  T.  11.  269.  See  Ex  parte  Lambert, 
13  Ves.  179.  £x  ;)nr^e  Wackerbarth, 
5  Ves.  574. 

(m)  Davis  v.  Clarke,  6  Q.  B.  16. 


(ra)  Jackson i'.  Hudson,  2  Camp.  447. 

(o)  See  Holdsworth  v.  Hunter,  10 
B.  &  C.  449.  Perreira  v.  Jopp,  there 
cited. 

(/))  If  it  have  been  presented  for  ac- 
ceptance and  dishonoured,  notice  of 
dishonour  must  at  once  be  given  to  the 
parties  whom  it  is  intended  to  charge, 
and  the  Statute  of  Limitations  runs  from 
that  period.  Whitehead  v.  Walker,  9 
M.  &  W.  506. 

(q)  Norton  v.   Ellam,  2  M.  &  W. 
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order  to  charge  a  person  collaterally  liable,  e.  g.^  on  a  guarantee  Presentment. 

for  the  payment  of  a  bill  or  note  payable  on  a  day  certain,  at 

least  in  the  absence  of  proof  that  he  has  sustained  damage  by 

the  omission  to  make  it.  (r)     But  in  all  cases  in  which  it  is 

sought  to  charge  the  indorser  or  any  party  who  would  have 

a  right  to  bring  an  action  on  it  after  paying  it,  the  instrument 

must  be  duly  presented  to  the  maker  or  drawee ;  and  this 

presentment  must,  whether  it  have  been  previously  accepted 

or  have  not  been  presented  for  acceptance  at  all,  be  made  at 

a  seasonable  hour  of  the  day  on  which  it  becomes  payable. 

Indeed,  if  the  maker  or  drawee  abscond,  or  the  house  at 

which  the  bill  or  note  was  drawn  payable  be  found  shut  up, 

it  may  be  treated  as  dishonoured  (s) ;  but  care  must  be  taken     . 

that  he  have  absconded,  not  merely  removed,  (f)     Nor  is  his 

bankruptcy,  insolvency,  or  stopping  payment,  any  excuse  for 

the  want  of  presentment  and  notice,  (u) 

It  has  indeed  been  held  that  if  the  drawer  have  no  assets 
in  the  drawee's  hand,  nor  any  reason  to  expect  that  the  bill 
will  be  paid,  a  presentment  is,  for  the  purpose  of  charging 
him,  unnecessary,  {v)  But  nothing  short  of  this  will  do, 
even  a  declaration  by  the  drawee  that  he  will  not  pay  it  (lo) : 
though  if  a  party,  having  full  knowledge  that  he  is  discharged 
by  non-presentment,  promise  to  liquidate  or  do  partly  liquidate 
it,  as  against  him  it  will  be  treated  as  duly  presented  (a,-),  and 
a  promise  to  pay  subsequently  to  the  bill  or  note  becoming 
due  is,  as  against  the  party  making  such  promise,  prima  facie 
evidence  that  it  has  been  duly  presented,  (y) 

The  principal  circumstances  concerning  presentment,  are 

461.      Consequently    on    such    a   note  252.      Bowes  v.  Horn,   5   Taunt.   30. 

the   Statute  of  Limitations  runs  from  See    Rogers   v.   Langford,    1  C.  &  M. 

the  date,  ibid.  637,  and  Camidge  v.   Allenby,  6  B.  & 

(r)  Hitchcock  v.  Humfrey,  5  M.  Si  C.  373.     See  Henderson  v.  Appleton, 

Gr.  559.     Walton  v.  Mascall,  13  M.  &  3  Tyrwh.  660. 

W.  452.  {v)  Terry  v.  Parker,  6   Ad.    &    E. 

(s)  Anon.  Ld.  Raym.  743.     Hardy  502. 

V.  WoodrofFe,  2  Stark.   319.      Hine  v,  (w)  Ex  parte  Bignold,  1  Deac.  728. 

Allely,  4  B.  &  Ad.  624.  (r)  Hopley  v.    Dufresne,    15  East, 

(t)   Collins  V.  Butler,  Str.  1087.  275.      Hodge  v.  Fillis,  3    Camp.   463. 

(«)  Russell     V.    LangstafFe,    Doug  See  Goodall  v.  Dolley,  1  T.  H.  712. 

497.     515,    per    Lee,    J.       Esdaile   v.  (y)  Croxon  r.  Worthen,  5  M.  &  W. 

Sowerby,    11    East,   114.      Laffitte    v.  5.    See  on  the  princijjlc  Miles  d.  Bough, 

S'.atter,  6  Blngh,  623,   Bayley,  5th  ed.  3  Q.B.  871. 
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Presentment,  fjig  person  to  wliom,  the  place  where,  and  the  time  when  it  is  to 
be  made. 

Generally  speaking,  the  presentment  should  be  to  the  maker 
or  drawee ;  but  if  a  bill  or  note  be  payable  at  a  particular 
banker's,  a  presentment  at  that  banker's  is  sufficient  (z) ;  if 
.  at  a  particular  place,  a  presentment  at  all  the  banking-houses 
in  that  place,  (a)  If  the  maker  or  drawee  be  dead,  the  pre- 
sentment must  be  to  his  personal  representative  (Z») ;  if  he  be 
absent,  and  the  bill  or  note  be  made  or  accepted  by  agent, 
to  that  agent,  (c)  Where  a  particular  house  is  pointed  out 
by  the  bill  as  the  acceptor's  residence,  he  is  bound,  if  he  re- 
move from  that  house,  to  leave  sufficient  funds  to  meet  the 
bill,  and  a  presentment  to  any  inmate  (d),  or,  if  the  house  be 
shut  up,  at  the  door  (e)  will  be  sufficient.  By  the  usage  of 
bankers  in  London  a  bill  or  check  held  by  a  banker  and 
payable  by  another  may  be  presented  at  the  Clearing-house. 
As  to  the  mode  of  such  presentment  and  the  degree  of  re- 
sponsibility which  attaches  to  the  banker  on  whom  the  bill 
is  drawn  while  it  remains  in  his  possession,  see  Warwick  v. 
Rogers,  5  M.  8f  Gr.  340. 

With  respect  to  the  place  of  presentment,  we  have  already 
seen  that  if  the  bill  or  note  specify  a  particular  place  for 
payment,  it  must  be  presented  there  (/) ;  and,  before  stat.  1 
&  2  Geo.  4,  c.  78,  s.  1,  if  such  place  had  been  pointed  out  by 
the  acceptance,  a  presentment  there  would  have  been  necessary 
to  charge  either  the  drawer  or  acceptor,  {g)  By  stat.  1  &  2 
Geo.  4,  c.  78,  s.  1,  "  if  any  person  shall  accept  a  bill  payable 
at  the  house  of  a  banker,  or  other  place,  without  further  ex- 
pression in  his  acceptance,  such  acceptance  shall  be  deemed  to 
all  intents  and  purposes  a  general  acceptance  of  such  bill ; 
but  if  the  acceptor  shall  in  his  acceptance  express  that  he 
accepts  the  bill  payable  at  a  banker's  house,  or  other  place 

(z)   Saunderson  v.  Judge,  2  H.   Bl.  (c)  Phillips    v.    Astling,    2    Taunt. 

509.       Harris    v.    Parker,    3    Tyrwh.  206;   Bay  ley,  5th  ed.  219. 

370.     See  Bailey  v.    Porter,   14  M.  &  (d)  Buxton  y.  Jones,  1  M.&Gr.'87. 

W.  44,  in  which  the  fact  of  the  bankers  (e)  Hine  v.  Allely,  4  B.  &  Ad.  624. 

at  whose  bank  the  bill  was  made  pay-  (/)  I  f  it  be  payable  at  two  places, 

able,  being  themselves  the  holders,  was  the  holder  has  his  option  at  whieh  to 

considered  equivalent  to  presentment.  present  it.      Beeching  v.  Gower,  Holt, 

(a)  Hardyr.WoodrofFe,2Stark.319.  313. 

(h)  MoUoy,  B.  2,  c.  10, -s.  34.  (^)  Rowe  v.  Young,  2  B.  &  B.  165. 
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only,  and  not  otherwise  or  elsewhere,  such  acceptance  &hall  be   Presentment, 
deemed  to  be  to  all  intents  and  purposes  a  qualified  acceptance, 
and  the  acceptor  shall  not  be  liable  to  pay  the  said  bill,  ex- 
cept in  default  of  payment,  when  such  payment  shall  have 
been  duly  demanded  at  such  banker's  house  or  other  place." 

Since  this  statute,  it  has  been  decided  that  in  an  action 
against  the  acceptor,  on  a  bill  payable  by  the  language  of  the 
bill  at  a  particular  place,  a  presentment  at  that  place  need 
not  be  averred  or  proved,  the  statute  applying  equally  whether 
the  bill  be  made  payable  at  a  particular  place  by  the  drawer 
or  by  the  acceptor.  (Ji) 

But  that  where  the  drawer  directs  by  the  body  of  the  bill 
that  the  money  shall  be  payable  at  a  particular  place,  a  pre- 
sentment at  that  place  must  be  proved  in  an  action  against 
him  (i) ;  for  that  the  statute,  to  use  the  words  of  Tindal,  C. 
J.,  "  neither  intended  to  alter,  nor  has  in  any  manner  altered, 
the  liability  of  drawers  of  bills  of  exchange,  but  is  confined  in 
its  operation  to  the  case  of  acceptors  alone." 

It  has  been  doubted  whether,  if  a  bill  be  accepted  payable 
at  a  particular  place,  the  indorsee  must  prove  a  presentment  at 
that  place  in  order  to  charge  the  drawer  or  indorser.  Some  of 
the  words  of  the  Chief  Justice  in  Gibb  v.  Mather  appear  to 
warrant  that  conclusion.  See,  on  the  other  hand,  the  expres- 
sion of  Lord  Lyndhurst  and  Bay  ley,  B.,  in  Walter  v.  Cubley  (J), 
where  an  alteration  had  been  made  with  the  acceptor's  consent 
after  the  bill  was  issued,  by  changing  'payable  at  Mr.  Cubley^s, 
King^s  Road,  Chelsea,^  into  '^payable  at  Mr.  Bland^s,  Surrey 
Street,  Blachfriars.^ — Per  Lord  Lyndhurst:  "I  do  not  think 
it  at  all  alters  the  contract ; "  and  per  Bayley,  B.,  "  The 
alteration  did  not  qualify  the  acceptance."  These  expressions, 
however,  were  probably  meant  to  apply  only  to  the  case 
before  the  court  in  which  the  party  sued  was  the  acceptor. 

(A)  Selby  v.    Eden,  3   Bingh.   Cll.  z).  Stevens,  5  Q.B.  86.    But  tliis  statute 

Fayle  r.  Bird,  6  B.  &  C.  531.     But  it  does  not  extend  to  notes,   and  in  au 

is  no  variance  to  describe  the  bill  as  action    against    the   maker  on  a  note 

payable  there.     Blake  v.  Beaumont,  4  made  payable  at  a  particular  place  in 

M.  &  Gr.  7.      And  if  it  be  described  the  body   of  it,  a    presentment    there 

in  pleading  as  payable  there,  it  will  not  must  be  averred  and  proved,     Emblin 

be  necessary  to   aver   presentment   at  v.  Dartnell,  12  M.  &  W.  830. 

that  place  unless  it  be  stated  to  have  (i)   Gibb  v.  Mather  in  Cam.   Scacc. 

been  payable  there  and  not  elsewhere,  8  Bingh.  214. 

as  it  is  in  fact  payable  there.      Halstead  0)  4  Tyrwh.  87.  2  C.  &  M.  151. 
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rresentmcnt.  In  Park  V.  Edge  (k)  the  point  was  raised,  but  not  settled ; 
that  case  deciding  only  that  the  indorsee  need  not  aver  such 
a  presentment  in  his  declaration  against  the  drawer  or  in- 
dorser ;  but  may  prove  it,  if  necessary,  under  the  allegation 
of  a  general  presentment.  (Z)  It  seems  to  have  been  taken  for 
granted  in  that  case,  and  has  been  expressly  held  at  N.  P.  (m) 
that  a  presentment  at  the  place  named  in  such  acceptance  is, 
since  the  statute,  as  before,  sufficient  to  charge  the  drawer  or 
indorser :  supposing  it  to  be  so,  the  acceptance  must  still  be 
proved,  in  order  to  warrant  a  presentment  at  the  place  therein 
named,  instead  of  to  the  acceptor  personally,  or  at  his  resi- 
dence, (n) 

The  time  for  presentment  must  be  considered  with  reference, 
1st,  to  a  presentment  for  acceptance ;  2dly,  to  one  for 
payment. 

We  have  already  seen  the  nature  of  a  presentmeht  for  ac- 
ceptance ;  it  is  necessary  in  all  cases  of  bills  or  notes  (o)  pay- 
able at  or  after  sight ;  and  in  cases  of  other  bills,  although  not 
necessary,  is  usual  and  prudent,  since  the  holder,  if  he  succeed 
in  obtaining  it,  gains  the  additional  security  of  the  drawee, 
while,  if  he  fail,  his  remedy  against  the  drawer  is  accelerated. 
Where  presentment  for  acceptance  is  necessary  it  must  be 
made  within  a  reasonable  time ;  what  is  such  reasonable  time, 
depends  upon  the  circumstances  of  each  case.  (/?)  No  delay 
warranted  by  the  ordinary  course  of  business  is  unreasonable; 
and  therefore  bills  drawn  by  a  country  banker  upon  London, 
may  by  the  course  of  dealing  be  retainable,  as  part  of  the  cir- 
culating medium  of  the  country,  for  a  longer  period  than  they 
w^ould  if  drawn  under  other  circumstances,  (q)  So  with  re- 
spect to  bills  payable  abroad  after  sight,  in  the  absence  of  any 
positive  regulation,  general  usage,  or  particular  course  of  trade, 

(A)  1  C,  &  M.  434.  (o)  Dixonp.Nuttall,  4Tyrwh.  1013. 

(l)  This  seems  to  have  been  forgotten  1  C.  M.  &  R.  307.  Holmes  i'.  Kerrison, 
in  Lyon  r.  Holt,  5  M.  &  W.  250,  2  Taunt.  323.  A  presentment  of  notes, 
where  the  Court  granted  a  rule  iiisi  in  payable  after  sight  with  interest,  for  pay- 
arrest  of  jugment  for  omitting  such  ment  of  the  interest  on  them  is  a  sight, 
averment.  and  the  statute  of  limitations  will  run 

(m)    Harris    v.    Parker,    3    Tyrwh,  from  such  presentment.     Way  v.  Bas- 

370.  sett,  5  Hare,  55. 

(n)  See  Smith  r.  Bellamy,  2  Stark.  (p)  Fry  v.  Hill,  7  Taunt.  397. 

223.  (?)  Shute  v.  Robins,  1  M.  &  M.  133. 


BILLS   OF   EXCHANGE   AND   PROMISSORY   NOTES.  ^25- 

the  rule  is,  that  they  must  be  forwarded  to  their  destination  Presentment, 
for  acceptance  within  a  reasonable  time :  what  is  that  reason- 
able time,  is  a  mixed  question  of  law  and  fact,  to  be  decided  • 
by  a  jury  acting  under  the  direction  of  a  judge  on  the  par- 
ticular circumstances  of  each  case,  and  who,  in  order  to  arrive 
at  its  determination,  should  not  take  into  their  consideration 
the  situation  and  interests  of  the  drawer  only,  or  of  the 
holder  only,  but  of  both ;  and  where  they  have  been  directed 
to  act  thus,  and  have  held  a  delay  of  four  months  and  twenty- 
one  days  not  unreasonable,  their  decision  has  been  approved 
of  (r),  though  the  bill  was  not  circulated  during  that  time. 
If  the  bill  is  circulated  during  the  interval,  greater  indulgence 
is  allowed,  and  in  one  case,  BuUer,  J.,  said  that  if  a  bill  at 
three  days'  sight  were  kept  out  in  that  way  for  a  year,  he 
could  not  say  there  would  be  laches,  (s)  But  if  there  be  a 
wanton  or  careless  detainer  by  the  holder  even  of  such  a  bill, 
the  other  parties  are  discharged.  (?)  On  a  presentment  for 
acceptance,  the  bill  must,  it  seems,  be  left  with  the  drawee 
twenty-four  hours.  Unless  he  in  the  interim  either  accept  or 
refuse  to  do  so.  (u) 

Though  a  presentment  for  ■payment  be  not  made  on  the  very 
day  when  the  bill  or  note  becomes  due,  the  maker  or  acceptor 
will  not  be  discharged  (u) ;  though,  if  it  were  payable  at  a 
particular  place  where  money  had  been  lodged  to  meet  the 
expected  demand  and  lost  in  consequence  of  the  holders  de- 
lay, the  rule  might  possibly  be  different  {w) ;  nor  if  it  be  pre- 
sented at  a  particular  banker's,  and  dishonoured,  need  notice 

(r)  Mellish  v.    Rawdon,   9    Bingh.  r.    Bank    of  England,    Str.    550.      If, 

416.     Muilman  r.  D'Eguino,  2  H.  Bl.  while  the  bill  remains  with  the  drawee 

565.      Straker  e.  Graham,  4  M.  &  W.  for  acceptance,  it  be  lost  through  his 

721.  carelessness,    he   will    be    responsible: 

(«)  Muilman  v.  D'Eguino,  2  H.  Bl,  but  it  will  be  otherwise  if  the  holder 

565,  and   Goupy  v.  Harden,  7  Taunt,  or  his  agent  have  carelessly  allowed  a 

159.  third  person  to  learn  the  private  marks 

{i)  Muilman  v.   D'Eguino,  Mellish  on    the   bill,   and    obtain   it  from    the 

V.  Rawdon.      Straker  v.  Graham,  4  M.  drawee  by  describing  them.     Morrison 

&  W.  721.  V.    Buchanan,    6    C.    &    P.    22.      See        m 

(?«)  Bay  ley,   5th  ed.    p.   231.      But  Warwick  ».  Rogers,  5  M.  &  Gr.  340. 
not  on  a  presentment  for  payment;  if         (f)   Rhodes ».  Gent,  5  B.  &  A.  244. 
it  be,  the  presentment  is  not  complete         (lo)   Rhodes  v,  Gent,  anle. 
till  the  money  is  called  for.      Hayward 

Q 
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Presentment,  of  (lishonoui*  be  given  to  the  maker  or  acceptor,  for  the  bankers 
are  his  agents,  and  dishonour  by  them  is  dishonour  by  him.  (x) 
But  the  drawer  and  all  the  indorsers  will  be  discharged  if  a 
presentment  be  not  made  upon  the  very  day,  or  if  proper 
notice  of  dishonour  be  not  given.  A  bill  or  note  payable  on 
demand  becomes  due  at  the  moment  of  presentment ;  but 
this  presentment  must  be  made  within  a  reasonable  time  after 
receiving  it.  (y)  What  is  a  reasonable  tirpe,  is,  in  the  absence 
of  any  settled  rule,  a  mixed  question  of  law  and  fact,  to  be 
decided  in  the  same  way  as  the  like  question  concerning  the 
presentment  for  acceptance  (z)  of  bills  payable  at  or  after  sight; 
and  a  longer  time  for  presentment  will  be  allowed  where  the 
instrument  has  been  circulated,  and  was  apparently  meant  for 
circulation  (a) ;  but  any  delay  beyond  what  the  common  course 
of  business  warrants  is,  in  ordinary  cases,  unreasonable.  The 
course  of  business  formerly  was  understood  to  be,  to  allow  the 
party  to  keep  it,  if  payable  in  the  place  where  it  was  given, 
till  the  morning  of  the  next  business  day  after  its  receipt,  if 
payable  elsewhere,  till  the  next  post,  (h)  Various  contra- 
dictory decisions  afterwards  took  place  upon  the  subject,  and 
the  established  rule  now  is,  that  if  the  instrument  be  payable 
at  a  banker's  and  in  the  place  where  a  party  receives  it,  it  suf- 
fices to  present  it  for  payment  at  any  time  during  hanking 
hours  on  the  day  after  it  is  received,  (c)     If  it  be  payable 

(x)  Smith  V.    Thatcher,  4  B.  &  A.  Allenby,  6   B.  &  C.  373.     Rogers  v. 

200.      Treacher  v.  Hinton,  4  B.  &  A.  Langford,  1  C.  &  M.  637. 
413.      Pearce  v.   Pemberthy,  3   Camp.  (6)  Ward    v.     Evans,    Ld.    Raym. 

261.  928.       Moor    v.     Warj-en,     Str.    415. 

{y)  Wardr.  Evans,  Ld.  Raym.  928.  Fletcher  ».  Sandys,  Str.  1248.     Turner 

Moor  V.  Warren,   Str.   415.      Fletcher  v.  Mead,  Str.  416.      Hoar  v.  Da  Costa 

V.  Sandys,  Str.  1248.     Turner ».  Mead,  Str.    910.       Mauwaring    v.    Harrison, 

ibid.  416.      As  to   cheques,   Moule  v.  Str.   508.      E.    I.    Company  v.  Cliitty, 

Brown,  4  Bingh.    N.  C.  266.      Alex-  Str.  1175. 

ander  v.  Burchfield,  7  M.  &  Gr.  1061.  (c)   Robson    v.    Bennett,    2    Taunt, 

(z)   See  ante,  Shute  v.  Robins,  Muil-  388.      Pocklington  v.  Silvester,  Chitty 

manu.  D'Eguino.    Mellish ».  Rawdon,  on  Bills,  8th  ed.  419.     See   Gillard  v. 

Strakcr  v.  Graham.  Wise,  5    B.  &    C.    134.      Camidge  v. 

,  (a)  See  Barough  v.  White,  4  B.  &  Allenby,  6  B.  &  C.  373.     Boddingtoo 

C.  325 ;  2   C,  &  P.   8.     Heywood  v.  v.    Schlenker,    1    Nev.   &   Mann.    540. 

Watson,  4  Bingh.   496.      Gascoyne  v.  See  as  to  cheques,  Moule  v.  Brown,  4 

Smith,  M'Clell.  &  Y.  338.      Banks  v.  Bing.  N.  C.  266.     Alexander  v.  Bireb- 

Colwell,  3   T.    R.    81,     Camidge    v.  field,  7  M.  &  Gr.  1061. 
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elsiewhere,  it  suffices  to  forward  it  by  the  regular  post  on  the  Piesentment. 
day  after  it  is  received  (d)  ;  and  the  party  receiving  it  by  post, 
has  till  the  next  day  to  present  it.  (e)  These  limits,  however, 
must  not  be  transgressed  (/),  save  under  very  particular  cir- 
cumstances, as  where  a  servant  received  the  notes  on  Friday 
for  his  master,  who  was  then  absent,  and  did  not  return  till 
after  banking  hours  on  Saturday,  and  consequently  could  not 
present  the  notes  till  Monday,  {g)  In  the  case  of  a  cheque, 
any  delay  to  present  it  for  payment  does  not  exonerate  the 
drawer,  unless  the  banker  or  person  on  whom  it  was  drawn 
has  failed  in  the  interim,  and  the  maker  would  thus  sustain 
a  loss.  (A) 

A  bill  or  note  (?),  importing  in  its  terms  to  be  payable 
within  a  limited  time  after  a  certain  event,  ex.  gr.  after  sight, 
or  on  a  particular  day,  or  at  sight,  is  not  really  payable  till 
three  days  afterwards  (J),  unless  the  third  be  a  day  of  public 
rest,  such  as  Sunday,  Good  Friday,  Christmas- day,  or  some 
day  appointed  by  proclamatiom  for  a  solemn  fast  or  day  of 
thanksgiving,  in  which  case  it  is  payable  upon  the  second 
day.  (K)  The  surplus  days  are  called  days  of  grace,  and  their 
number  differs  in  diflFerent  countries.  (J)  In  France,  Genoa, 
Leghorn,  Palermo,  Amsterdam,  Antwerp,  and  Rotterdam, 
there  are  none.  In  England,  as  hiis  been  said,  they  are  three ; 
and  as,  in  computing  the  time  a  bill  has  to  run,  the  day  of  its 

(d)  Rickford   v.    Ridge,    2    Camp.  {j)  Coleman  v.    Sayer,    1   Barnard. 
537.     Darbyshire  v.  Parker,  6  East,  3.  303.    Brown  r.  Harradan,  4  T.  K.  148. 

(e)  Williams  v.    Smith,  2  B.  &  A.  B.  N.  P.  274,      J.  Anson  v.  Thomas, 
496.  Bayley,  5th  ed.  98.     Dehers  v.  Harriot. 

(J)  Beeching  v.  Gower,  Holt,  N.  P.  1  Show.  163  ;  Kyd.  p.  10.      As  to  the 

C.  315.      Camidge  v.  Allenby,  6  B.  &  effect  of  a  note  payable  on  demand  at 

C.   573.      Moule  v.  Brown,  4   Bingh.  sight,  see   Dixon  v.  Nuttall,  6  C.  &  P. 

N.  C.   266,  case  of  a  cheque:   so  like-  320.,  4   Tyrwh.  1013.,  1  C.  M.  &  R. 

wise  Alexander  v.  Burchfield,  7  M.  &  307. 

Gr.  1061.  (A)  Tassell  ».  Lewi*,  Lord  Rayra. 

(ff)  James  v.  Holditch,  8  D.  Sc  Ry.  743  ;    39  &  40   Geo.  3.  c.  42. ;   7  &  8 

40.      See  Williams  v.  Smith,  2  B.  &  A.  Geo.  4.  c.  15.  ss.  1  &  2. 

496.  (i)  Beawes,    260,    1st    ed.    p.    449. 

{h)  Robinson  v.  Hawksford,   15  L.  Goldsmith  v.  Shee,  and  Idem  v.  Bland, 

J.  2B.  377.      Serler.  Norton,  2  M.  &  Bayley,  5th  ed.  246.     See    Chitty  on 

Rob.  401.  Bills,  8th  ed.  407. 

(r)  A  note  payable  by  instalments 
is  entitled  to  the  days  of  grace.  Oridge 
V.  Sherborne,  1 1  M.  &  W.  374. 
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Presentment,  date  must  always  be  excluded,  so  must  the  day  on  which  it 
purports  to  fall  due  in  computing  the  commencement  of  the 
days  of  grace  (nt),  upon  the  last  of  which  it  must  be  presented. 
Thus  if  a  bill  be  dated  2d  November,  1832,  and  payable  at 
two  months  after  date,  January  3.  1833,  will  be  the  first  day 
of  grace,  and  on  January  5.  1833,  the  bill  must  be  presented. 

When  a  bill  is  drawn  at  a  place  using  one  style,  and  payable 
at  a  place  using  another,  the  rule,  as  stated  in  Bayiey  on  Bills, 
is  that,  "  if  the  time  be  to  be  reckoned  from  the  date,  it  shall 
be  computed  according  to  the  style  of  the  place  at  which  it 
was  drawn,  otherwise  according  to  the  style  of  the  place 
where  it  is  payable ;  and  in  the  former  case,  the  date  must 
be  reduced  or  carried  forward  to  the  style  of  the  place  where 
the  bill  is  payable,  and  the  time  reckoned  from  thence." 

When  a  bill  is  to  be  paid  so  many  days  after  the  happening 
of  a  particular  event,  as  after  sight,  the  day  on  which  that 
event  happens  is  excluded,  (w)  Thus  a  bill  payable  six  days 
after  sight,  if  seen  upon  the  1st  of  January,  would  import  to 
be  payable  upon  the  7  th,  and  would  be  payable  in  reality 
upon  the  10th,  allowing  for  the  days  of  grace. 
,  A  foreign  bill  is  frequently  drawn  payable  at  so  many 
usances,  as  in  the  form  above  given.  An  usance  signifies  the 
time  in  which,  during  the  infancy  of  bills,  all  bills  between 
this  country  and  the  place  on  or  at  which  the  instrument  is 
drawn,  were  payable  (o) :  these  usances  are  calculated  exclu- 
sively of  the  day  of  the  date  and  of  the  days  of  grace.  Thus 
an  usance  between  this  country  and  Venice  being  three 
calendar  months,  a  bill  drawn  on  Venice  at  two  usances,  and 
dated  on  the  1st  of  January,  purports  to  fall  due  upon  the 
1st  of  July  following.  But  at  Venice  six  days  of  grace  are 
allowed,  excluding  Sundays,  holidays,  and  days  on  which  the 
bank  is  shut ;  the  bill  therefore  must  not  be  presented  till  the 
7th,  and  if  such  a  day  intervene,  not  till  the  8th. 

In  computing  the  time  which  such  bills  have  run,  it  some- 

(w)  Except  at  Hamburgh,  where  it  (o)  See  a  table  of  Usances,   Chitty 

is  the  first  of  the  days  of  grace.  on  Bills,  8th  ed.  405. 

(n)   Bayiey  on   Bills,   5th  ed.  250. 
Coleman  v.  Sayer,  1  Barnard.  303. 
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times  becomes  necessary  to  divide  a  month  ;   thus,    a   bill  Presentment, 
drawn  on  Venice  at  half  usance,  is  payable  at  one  month  and 
a  half  from  date  :  in  such  cases  the  half  month  means  Jifteen 
days,  (p) 

We  have  now  seen  on  what  day  a  bill  or  note  should  be 
presented,  and  must  further  observe,  that  such  presentment 
must  take  place  at  a  seasonable  time  on  that  day.  Where,  by 
the  known  custom  of  a  particular  place  or  business,  the  pre- 
sentment ought  to  be  made  within  certain  hours,  a  presentment 
out  of  those  hours,  e.v.  gr.  to  a  banker  after  banking  hours,  is 
unseasonable,  (^q)  But  in  other  cases,  eight  in  the  evening  is 
not  an  unseasonable  hour,  (r) 

The  rules  which  regulate  the  presentment  of  a  bill  to  an 
acceptor  for  honour  or  referee  in  case  of  need,  will  be  found 
antCy  in  Section  4,  on  Acceptance. 

Section  VI.  —  Notice. 

When  a  bill  or  note  is  refused  acceptance  or  payment.   Notice, 
notice  of  such  refusal  must  immediately  be  given  to  any  party  "  ~~~ 

to  it,  to  whom  the  holder  wishes  to  have  recourse.  (5)  Notice 
to  a  person  not  a  party  to  the  bill,  but  only  collaterally  liable 
as  upon  a  guarantee  for  its  payment,  is  unnecessary  (t) :  if  he 
have  died,  to  his  representatives;  if  he  have  become  a 
bankrupt,  and  assignees  are  chosen,  to  those  assignees,  (u) 
Although  a  bill  may  not  require  acceptance,  yet  if  it  be  pre- 
sented for  acceptance  and  refused,  and  notice  be  not  given,  it 
becomes  unavailable  (v),  save  in  the  hands  of  a  subsequent 
indorsee  for  value,  who  was  not  aware  of  the  dishonour,  (w) 

(p)  Mariiis,  23.  72.      Hitchcock  v.   Humfrey,   5  M.  & 

(q)  Parker  v.  Gordon,  7  East,  385.  Gr.  559. 

Elfordr.  Teed,  I  M.&S.  28.  Whitaker  (w)  Rhode  v.   Proctor,    4  B.  &   C. 

«.  Bank  of  England,  1  C  M.  &  R.  744.  517.       See  Ex  parte  Moline,   19  Ves. 

(r)  Barclay  v.  Bailey,  2  Cariip.  527.  216^ 

Wilkins  V.   Jadis,    2    B.    &    Ad.    188,  (w)  Blesard  v.  Hirst,    Burr.   2670.. 

Morgan  r.  Davidson,  1  Stark.  114,  and  Goodall  v.  Dolley,  1  T.  R.  712.    Bart< 

see  Startup  v.  Macdonald,  6  M.  &  Gr.  lett  v.  Benson,  14  M.  &  W.  733. 

593.     .  (w)   O'Keefe  v.  Dunn,  6  Taunt.  305. 

(s)  Lafittc  V.  Slatter,  6  Bingh.  623.  Dunn  v.    O'Keefe,   5   M.  &   S.  282, 

.  (<)  Walton  V.  Mascall,  13  M.  &  W.  unless   under  peculiar   circumstances, 
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NoUce.  Notice  of  dishonour  does  not  mean  mere  knowledge,  and  a 

party  may  be  entitled  to  a  formal  communication  of  the  dis- 
honour of  a  bill,  though  it  be  clearly  shown  that  he  knew  it 
would  be  dishonoured,  {x)  The  notice  may  however  be  by 
parol  (y),  or  even  proved  by  circumstantial  evidence ;  as  where 
the  day  after  the  dishonour  a  letter  had  been  sent  by  the 
holder  to  the  defendant,  which  was  not  produced,  though 
notice  to  produce  it  had  been  given,  and  the  defendant  (an 
attorney)  afterwards  objected  that  the  bill  had  not  been  pre- 
sented, but  said  nothing  about  the  want  of  notice  of  dishonour, 
the  jury  were  held  justified  in  drawing  the  inference  that  the 
letter  contained  a  sufficient  notice,  (z)  So  it  may  be  inferred 
from  a  promise  by  the  defendant,  after  its  dishonour,  to  pay 
the  bill,  or  a  part  payment,  or  an  admission  by  him  that  he 
continues  liable  upon  it.  {a) 

The  notice  must  come  from  the  holder,  or  some  person  en- 
titled, or  who,  as  party  to  the  bill,  probably  will  be  entitled, 
to  call  for  payment  or  reimbursement,  {b)  Notice  from  the 
acceptor  has  been  held  sufficient  (c) ;  however,  as  a  learned 
author  remarks,  he  probably  acted  in  that  case  as  agent  for 
the  holder.  (</)  But  a  notice  given  by  the  holder,  or  any 
other  party,  enures  to  the  benefit  of  all  who  stand  between 
that  party  and  the  person  receiving  it  {e)  ;  and  a  notice  given 
by  one  party  to  another,  and  communicated,  without  laches, 
by  that  other  to  prior  parties,  renders  them  liable  to  him  who 

as  ill  Goodman  v.  Harvey,  4  Ad.  &  E.  promise  was  held   evidence,  not   only 

870.  of  due  notice  of  protest,  but  also  of 

(a:)  BurgU  v.   Legge,  5  M.   &  W.  the  fact  of  the  bill  having  been  duly 

418.  protested. 

(y)  Houlditch  v.  Cauty,4  Bingh.  N.  (ft)   Chapman  v.  Keane,  3  Ad.  &  E. 

C.  411.  \9S.     Ex  parte   Barclay,   7  Ves.  597. 

(z)   Curlewis  v.   Corfield,    1    Q.  B.  Jameson    f.    Swinton,    2    Taunt.   224. 

814.  Wilson  ?;.  Swahey,  post.      See  Stewart 

(a)  Lundie  v.   Robertson,    7    East,  v,  Kennet,  2  Camp.  177. 
231.       Gibbon    v.    Coggon,    2   Camp.  (c)   Rosher  t;.  Kieran,  4  Camp.  87. 

188.      Paterson  v.   Becher,   6  Moore,  (rf)  Bayley  on  Bills,  5th  ed.  254. 

319.       Horford  v.   Wilson,    1    Taunt.  (e)  Wilson  v.  Swabey,    1  Stark.  34, 

12.     Wilkins  v.  Jadis,    1    M.  &  Rob.  Chapman  v.   Keane,  3  Ad.  &  E.   193. 

41.      Brownell  v.  Bonney,  1  Q.  B.  39.  overruling  as  to  this  point   Tindal   v. 

Croxon  v.   Worthen,   5  M.   &   W.   5.  Brown,   1.   T.  R.  167;    2  T.  R.   186. 

Campbell  v.    Webster,    2  C.    B.  258.  And   Ex  parte   Barclay,  7  Ves.   597. 

In   the    last    case    even  a    conditional  Harrison   v.    Ruse,   15   M.  &  W.  231. 
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gave  the  first  notice.  (_/)  It  has  also  been  decided  that  a  party  Notice, 
to  the  bill  may,  immediately  on  its  dishonour,  give  notice  to 
those  prior  to  him,  though  he  is  not,  at  the  time,  the  holder, 
and  he  will,  on  afterwards  becoming  holder,  be  permitted  to 
avail  himself  of  that  notice.  (^)  The  notice  need  not,  how- 
ever, state  on  whose  behalf  it  is  given  (Ji) ;  but  if  it  purports 
to  do  so,  and  by  mistake  the  name  of  another  party  to  the  bill 
be  mentioned,  the  notice  will  not  be  void.  The  only  effect, 
it  seems,  will  be  to  entitle  the  person  to  whom  it  is  addressed 
to  avail  himself  as  against  the  party  on  whose  behalf  it  is 
actually  given,  of  any  defence  he  would  have  against  the 
party  Avhose  name  is  used.  (J) 

Though  there  is  no  particular  form  of  notice,  yet  it  must 
import  in  express  terms  or  by  necessary  implication,  that  the 
bill  or  note  has  been  dishonoured ;  and  it  was  long  thought,  on 
the  authority  of  the  judgments  in  Tindal  v.  Brown  and  aS'o- 
larte  v.  Palmer,  that  it  must  likewise  import  that  the  party 
receiving  the  notice  is  considered  liable  and  expected  to  dis- 
charge it.  (J) 


(f)  Wilson  V.  Swabey.  1  Stark,  34. 
Jameson  v.  Swinton,  2  Camp.  373. 

(g)  Chapman  v.  Keane,  3  Ad.  &  E.  1 93. 
(h)  Woodthorpe  v.  Lawes,  2  M.  & 

W.  109. 

(i)  Harrison  r.  Ruscoe,  15  M.  &  W. 
231. 

(j)  Tindal  r.  Brown,  1  T.  R.  167. 
186.  Hartley  v.  Case,  4  B.  &  C.  339. 
Solarte  v.  Palmer,  7  Bingh.  530.  S. 
C.  in  Dom.  Proc.  1  Bingli.  N.  C.  194. 
See  Woodthorpe  v.  Lawes,  2  M.  & 
W.  109.  In  Boulton  v.  Welsh,  3 
Bingh.  N.  C.  688,  the  C.  P.  held  the 
following  notice  insufficient. 

"  33,  Northampton  Square, 
22nd  October,  1836. 

"  Sir,  the  promissory  note  for  200?. 
drawn  by  H.  H.,  dated  the  18th  July, 
last,  payable  three  months  after  date, 
and  indorsed  by  you,  became  due 
yesterday,  and  is  returned  to  me  un- 
paid. I  therefore  give  you  notice 
thereof,  and  request  you  will  let  me 
have  the  amount  thereof  forthwith. 

W.  I.  Boulton. 


In  Houlditcb  v.  Cauty,  4  Bingh.  N. 
C.  411,  where  the  notice  was  eked  out 
by  parol  evidence,  the  L.  C.  J.  said 
"  he  saw  no  reason  for  saying  the 
decision  in  Boulton  v.  Welsh  was  not 
law  ;  nevertheless,  if  it  were  necessary^ 
he  should  be  ready  to  reconsider  it, 
provided  he  were  not  called  on  to  alter 
the  principle  laid  down." 
"  Dear  Sir, 

"  To  my  surprise  I  have  received 
an  intimation  from  the  Birmingham 
and  Midland  Counties  Bank  that  your 
draft  on  A.  B.  is  dishonoured,  and  I 
have  requested  them  to  proceed  on  the 
same."  Held  sufficient.  Shelton  v. 
Braithwaite,  7  M.  &  W.  436. 

In  Hoiisego  v.  Cowne,  2  M.  &  W. 
348,  the  plaintiff  sent  a  person  to  the 
drawee's  house,  who  saw  his  wife,  and 
said  "  he  had  brought  back  the  bill 
which  liad  been  dishonoured."  The 
Court  of  Exchequer  held  this  sufficient. 
In  the  King's  Bench,  in  Grugeon  v. 
Smith,  cited  2  M.  &  W.  802,  and 
now  reported  6  Ad.  &  E.  499,    "  Your 
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Notice.  In  Solarfe  v.  Palmer  a  notice  conceived  in  the  following 

terms  was  held  insufficient. 

17  Deer.  1825. 
Gentlemen, 

A  Bill  for  683/.  drawn  by  Mr.  Joseph  Keats  upon  Messrs. 

Daniel,  Jones  and  Co.,  and  bearing  your  indorsement,  has  been 


bill  due  this  day  has  been  returned 
with  charges,  to  which  we  request 
your  immediate  attention."  Held 
sufficient. 

In  Hedger  p.  Stevenson,  2  M.  &  W. 
799,  "  Sir,  I  am  desired  by  Mr.  H.  to 
give  you  notice  that  your  note  for  98Z. 
18«.  payable  to  your  order  two  months 
after  date,  became  due  yesterday,  and 
has  been  returned  unpaid,  and  I  have 
to  request  you  will  please  remit  the 
amount  thereof,  with  Is.  6d.  noting, 
free  of  postage,  per  return  of  post.  I 
am,  &c.,  Jones  Spycr."  Held  suf- 
ficient. 

In  Strange  r.  Price,  10  Ad.  & 
E.  125,  2  Per.  &  D.  278;  notice 
was — 

«  Swindon,  Dee.  29,  IS.Se. 

"  Messrs.  Strange,  Strange  &  Co. 
inform  James  Price  that  Mr.  John 
JBallerton's  acceptance  of  875Z.  is  not 
paid.  As  indorser,  Mr.  Price  is  called 
upon  to  pay  the  money  which  will  be 
expected  immediately."  Held  'insuf- 
ficient. 

In  Messenger  v.  Southey,  1  M.  & 
Gr.  76. 

"1 839.      Stokenchurch,  6  August. 

"  Sir, — This  is  to  inform  you  that 
the  bill  I  took  of  you,  151.  12«.  6d.  is 
not  took  up,  and  4s.  6d.  expense,  and 
the  money  I  must  pay  immediately. 
My  son  will  be  in  London  on  Friday 
morning.  Wm.  Messenger.  Held 
insufficient. 

In  Lewis  v.  Gompertz,  6  M.  &  W. 
399. 

"  Mr.  C.  —  The  bill  of  exchange  for 
250/.  drawn  by  S.  R.  on  and  accepted 
by  C.  S.  and  bearing  your  endorse- 
ment, has  been  presented  for  payment 
to  the  acceptor  thereof,  and  returned 
dishonoured,  and  now  lies  overdue  and 


unpaid  with  me  as  above,  of  which  I 
hereby  give  you  notice."  Held  suffi- 
cient. 

In  Cooke  v.  French,  10  Ad.  &  K 
131.  "  D.'s  acceptance  for  200/.  drawn 
and  indoi-sed  by  yon,  due  31st  of  July, 
has  been  presented  for  payment  and  re- 
turned and  now  remains  unpaid."  Held 
sufficient. 

In  Furze  v.  Sharwood,  2  Q.  B.  388, 
six  notices  of  dishonour  were  held 
insufficient :  each  of  them  stated,  with 
the  addition  of  immaterial  circura- 
stances,  that  theBill  was  unpaid. 

The  1st — "Sir,  A  Bill  for  29/.  17*. 
Sd.  drawn  by  Ward  on  Hunt,  due  yes- 
terday, is  unpaid;  and  I  am  sorry  to 
say,  the  person  at  whose  house  it  is 
payable,  don't  speak  very  favourably  of 
the  acceptor's  punctuality.  I  should 
like  to  see  you  upon  it  to-day. 

Yours,  J.  F. 

The  second  was,  — 

"  This  is  to  give  you  notice  that  a 
Bill  drawn  by  you  and  accepted  by 
Josias  Bateman  for  47/.  6».  9rf.,  due 
July  9th,  1835,  is  unpaid,  and  lies  doe 
at  Mr.  J.  F's.  65.  Fleet  Street. 

The  3rd  was,  — 

"  W.  H's.  acceptance  for  21/,  4s.  4d., 
due  on  Saturday,  is  unpaid.  He  has 
promised  to  pay  it  in  a  week  or  ten 
days.  I  shall  be  glad  to  see  you  on 
it  as  early  as  possible. 

The  4th,  5th,  and  6th,  with  difference 
of  amount  only  — 

"  Sir,  This  is  to  give  you  notice  that 
a  Bill  for  176/.  5s.  6d.  drawn  by  S. 
Maine,  and  accepted  by  George  Clisby, 
dated  May  7th,  1835,  at  4  months,  lies 
due  and  unpaid  at  my  house.  I  am. 
Sir,  your  most  obedient  servant,  J.  F. 

They  were  all  held  bad,  because, 
"  Consistently  with  all  that  is  set  forth, 


BILLS   OF    EXCHANGE   AND   PROMISSORY   NOTES. 

put  into  our  hands  by  the  assignees  of  Mr.  J.  R.   Alzedo,   Notice. 
with  directions  to  take  legal  measures  for  the  recovery  thereof, 
unless  immediately  paid  to,  Gentlemen, 

Yours,  &c. 

J.  &  S.  Pearce. 

This  case  having  been  decided  first  by  Lord  Tenterden  at 
N.  P.,  then  on  a  bill  of  exceptions  by  the  Exchequer  Chamber, 
and  at  last  by  the  House  of  Lords,  was  of  course  an  authority 
not  to  be  directly  struggled  with,  and  accordingly  in  the  sub- 
sequent cases,  the  chief  of  which  will  be  found  in  the  sub- 
joined note,  the  endeavour,  it  will  be  perceived,  has  been  to 
distinguish  the  terms  of  the  notice  from  those  of  Solarte  v. 
Palmer,  in .  applying  which  case,  it  will  be  found  that  the 
Common  Pleas  has  used  the  greatest,  the  Exchequer  the  least, 
strictness. 

The  most  important  case,  however,  since  Solarte  v.  Palmer^ 
appears  to  have  been  that  of  Furze  v.  Sharwood,  2  Q.  B.  388, 
on  account  of  the  endeavour,  which  the  Court  of  Queen's 
Bench  there  made,  to  lay  down  some  principle  of  construction 
applicable  to  this  class  of  cases ;  and  the  endeavour  was  so  far 
successful  that  the  court  successfully  demonstrated,  by  a  com- 
parison of  the  notice  of  dishonour  with  the  protest  in  place  of 
which  it  comes,  that  there  could  be,  on  principle,  no  necessity 
for  its  showing  that  the  holder  looked  to  the  person  to  whom 
the  notice  is  addressed  for  payment,  further  than  that  is  to  be 
implied  from  the  fact  that  a  notice  of  dishonour,  which  can  be 
for  no  other  purpose  useful  to  the  party  sending  it,  is  given  to 
him.(A)   And  it  was  also  shown  that  such  necessity,  asserted  in 

the  PlaintifT,  either  from  ignorance  or  3rd  March  is  returned  to  us  unpaid,  and 
inadvertence,  or  because  he  may  have  if  not   taken   up   this  day,  proceedings 
really  looked  to  another,  may  have  ab-  will   be    taken    against  you  for   the  re- 
stained  altogether  from  presenting  one  covery  thereof."     Held  sufficient, 
of  these  Bills."  In  Bailey  v.    Porter,   14   M.  &  W. 
In  King  v.  Bickley,  2  Q.  B.  419.  44,  where  the  bankers  at  whose  house 
"  I  hereby  give  notice  that  a  Bill  the  bill  was  made   payable  were   the 
for  50?.,   at    three  months  after   date,  holders    of    it,    notice    that    "James 
drawn  by  A.  upon  and  accepted  by  B.,  Court's   acceptance,    due   this   day,  is 
and  indorsed  by  you,  lies  at  &c.  dis-  unpaid,  and  I  request  your  immediate 
honoured."     Held  sufficient.  attention  to  it,"  was  held  sufficient. 
In  Robsonp.  Curlewis,  2  Q.  B.  421.  (A)  But  it  has  been  suggested  that 
"  Your  draft  upon   C.   for   507.  due  there   is   a  distinction  between  notice 
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Notice.  terms  in  the  judgments  in  some  of  the  cases,  and  particularly  in 

Solarte  v.  Palmer,  was  not  involved  in  those  decisions ;  and  the 
opinion,  thus  expressed  by  the  court,  was  in  King  v.  Bickley, 
2  Q.  B.  421,  confirmed  by  the  other  judges,  after  a  con- 
ference with  whom.  Lord  Denman  stated  the  rule  to  be  "  that 
it  is  not  necessary  in  express  terms  to  inform  the  party,  whom  it 
is  intended  to  charge,  that  he  will  he  looked  to  for  payment,  and 
that  the  sending  notice  of  dishonour  is,  in  itself,  sufficient  for  that 
purpose.''^  The  notice  required,  therefore,  is  oi  dishonour,  and 
*  this  involves  two  facts:  1st,  that  the  bill  has  been  duly  pre- 
sented ;  2nd,  that  it  has  not  been  paid  ;  and,  on  referring  to 
the  late  decisions,  the  true  rule  of  construction  will,  I  think, 
be  found  to  be  that  the  mere  statement  that  the  bill  is  unpaid 
will  not  suffice,  because  that  fact  in  no  manner  involves  pre- 
sentment; but  if,  in  addition  to  the  fact  of  non-payment, 
something  be  stated  which  could  only  result  from  presentment, 
for  instance,  as  in  Hedger  v.  Stevenson,  a  charge  for  Noting^ 
that  will  convert  the  notice  of  non-payment  into  one  of  dis- 
honour. That  the  word  dishonoured  is  sufficient  to  support 
the  notice,  seems,  after  the  decision  in  King  v.  Bickley,  to  be 
indisputable.  (/) 

The  notice  should  ascertain  the  instrument ;  but  an  inaccu- 
racy in  the  description  of  it,  by  which  the  party  cannot  be 
misled  as  to  the  bill  intended,  is  immaterial  (It) ;  and  so  is  an 
error  as  to  the  place  where  the  bill  is  lying,  (m) 

A  foreign  bill  dishonoured,  should  be  protested,  and  in- 
formation of  the  protest  sent  with  the  notice,  (n)  It  was  once 
thought  that  a  copy  of  the  protest  must  have  been  sent,  unless 
indeed  in  the  case  of  a  person,  who  having  drawn  or  indorsed 
a  bill  abroad,  came  to  this  country  and  received  the  notice 
here,  (o)     It  is  now,  however,  settled  that  it  is  sufficient  to 

from  the  holder  and  a  party  not  being  (m)  Rowlands  v.  Springett,  14  M.  & 

the  holder.      East  v.  Smith,    16  L.  J.  W.  7. 

2  B.  202.  (m)  Rogers  v.    Stephen,   2    T.    R, 

(Z)  See  Miers C.Brown,  11  M.  &W,  713.     Gale  r.  Walsh,  5   T.    R.  239. 

372.      Rowlands  ».  Springett,  14  M.  &  Brough  v.    Parkins,  Ld.    Rayra.  993. 

W.  7.  (o)   Cromwell    v.    Hynson,   2    Esp. 

(U)  Stockman  v.  Parr,  11  M.  &  W.  511.    Robins  v.  Gibson,  3  Camp.  334; 

809.     Bromage  v.  Vaughan,    16  L.  J.  1  M.  &  S.  288;   B.  N.  P.  271. 
Ex.  10. 
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send  information  that  the  bill  has  been  protested,  without  Notice. 
any  copy  of  the  protest,  {p)     With  respect  to  inland  bills, 
they  require  no  protest,  but  are  usually  noted  for  non-payment, 
a  ceremony  which  is,  however,  quite  unnecessary,  {q) 

A  protest  is  a  minute  of  the  non-acceptance,  accompanied 
by  a  solemn  declaration  on  the  part  of  the  holder  against  any 
loss  to  be  sustained  thereby  (r)  :  it  is  made  out  by  a  notary 
public,  who,  at  a  seasonable  hour,  in  the  course  of  the  same 
day  in  which  the  bill  has  been  dishonoured,  again  presents  or 
causes  it  (s)  to  be  presented,  and,  if  payment  be  again  refused, 
makes  a  minute  consisting  of  his  initials,  the  day,  month,  and 
year,  and  reason,  if  assigned,  of  non-payment :  this  minute, 
the  making  of  which  is  termed  noting  the  bill,  is  a  mere  memo- 
randum, from  which  the  notary  may  afterwards  draw  up  a 
protest  at  his  leisure  (^),  but  per  se,  it  is  of  no  legal  effect,  {u) 
The  protest  must,  in  this  country,  be  stamped,  according  to 
Stat.  55  Geo.  3.  c.  184. 

In  ordinary  cases  the  bill  is  protested  for  non-acceptance  or 
non-payment,  in  the  place  where  acceptance  or  payment  was 
refused,  {v)  By  stat.  2  &  3  Wm.  4.  cap.  98.,  it  is  enacted, 
that  a  bill  made  payable  by  the  drawer  at  any  other  place 
than  the  place  therein  mentioned  by  him  to  be  the  residence 
of  the  drawee,  and  which  shall  not  be  accepted  on  presentment, 
shall  or  may  be,  without  further  presentment,  protested  for 
non-payment  in  the  place  where  it  has  been  made  payable, 
unless  the  amount  shall  have  been  paid  to  the  holder  on  the 
day  when  it  would  have  become  payable  if  duly  accepted. 

As  to  the  time  at  which  the  notice  must  be  given,  notice 
upon  the  very  day  on  which  a  bill  was  presented  for  payment 
and  dishonoured,  has  been  held  not  too  soon  {ic) ;  but  it  will  be 

(jp)  Goodman  v.   Harvey,  4  Ad.  &  (t)  See  Chaters  v.  Bell,  4  Esp.  48. 

E.  870.  C«)  Leftly  v.    Mills,  4  T.   R.    170. 

(^q)  See  the  subject  discussed,  Chitty  Rogers    v.     Stephens,    2    T.    R.    713. 

on  Bills,  8th  ed.  pp.  500,  501.  Gale  v.  Walsh,  5  T.    R.  239;   B.  N. 

(r)  See  the  form,    Chitty  on    Bills,  P.   271.      Orr    v.    Maginnis,    7    East, 

8th  ed.  p.  497.  359. 

(s)   The  question  whether  the  notary  (v)  See  Mitchell  r.    Baring,  1 0  B. 

must  not  present  in  person  seems  as  yet  &  C.  4. 

undecided.     See  Leftly  v.  Mills,  4  T.  (w)  Burbridge  v.  Manners,  3  Camp. 

R.  170,   and  Chitty  on  Bills,  8th  ed.  193.     Ex  parte  Moline,  19  Ves.  216. 

493.  Hine  v.  Allely,  4  B.  &  Ad.  624. 
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Notice.  too  late  if  not  given  by  the  holder  to  parties  who  reside  in 

the  place  where  the  presentment  was  made  by  the  expiration 
of  the  day  following  the  refusal,  to  other  parties,  by  the  post 
of  that,  or,  if  there  be  no  post  on  that,  of  the  next  post  day  (x) ; 
each  party,  however,  has  a  day  for  giving  notice.  Thus,  if  A. 
draw  a  bill  in  favour  of  B.,  who  indorses  it  to  C,  and  the  bill 
is  refused  payment  on  Monday,  C.  has  all  Tuesday  to  give 
notice  either  to  A.  or  B.,  and  if  he  give  notice  to  B.  on  that 
day,  B.  has  all  Wednesday  to  give  notice  to  A.  And 
Sundays,  days  of  public  rest,  and  days  to  which  a  man's  pe- 
culiar creed  gives  the  same  sanctity  as  that  of  Sunday,  are 
excluded  from  the  computation  altogether,  (y)  A  banker  pre- 
senting a  bill  or  note  for  his  customer,  has  the  same  time  to 
give  notice  to  his  customer  as  if  he,  the  banker,  were  the 
holder  for  his  own  benefit ;  and  the  customer  has  the  same 
time  as  if  such  had  been  the  case  to  transmit  the  notice  to 
former  parties,  (z)  And  a  person  who  pays  a  bill  for  the 
honour  of  an  indorser,  holds  as  upon  a  transfer  from  him, 
and  has  a  right  to  take  advantage  of  any  notice,  of  which  the 
person  for  whom  he  made  the  payment  could  have  availed 
himself.  («)  It  sometimes  happens  that  the  person  holding 
the  bill  or  note  at  the  time  of  dishonour  is  ignorant  of  the 
residence  of  previous  parties  thereto;  in  such  a  case  it  has 
been  decided  that  if  he  received  it  from  his  traveller,  he  may 


(x)  Bayley,  8th  ed.  268,  Bray  v.  Smith  v.  Mullet,  2  Camp.  208.  Haynes 
Hadwen,  5  M.  &  S.  68.  Wright  v.  v.  Birks,  3  B.  &  P.  599.  Scott  v. 
Shawcross,  2  B.  &  A.  501.  Jameson  LifFord,  9  East,  347.  Lindo  v.  Uns- 
V.  Swinton,  2  Taunt.  224.  Geill  v.  worth,  2  Camp.  602.  Tassell  v.  Lewis, 
Jeremy,  1  M.  &  M.  61.  Where  the  Lord  Raym.  743  ;  39  &  40  Geo.  3.  c. 
notice  is  to  be  sent  by  post  he  is  en-  42,  and  7  &  8  Geo.  4.  c.  15. 
titled  to  the  whole  of  the  day  after  he  (z)  Haynes  r.  Birks,  3  B  &  P.  599. 
receives  the  notice,  though  a  post  go  Scott  v.  LifFord,  9  East,  347.  Lang- 
out  during  that  day.  Hawkes  ?'.  Sal-  dale  y.  Trimmer,  15  East,  291.  Poole 
ter,  4  Bmgh.  7 1 5.  Where  the  parties  v.  Dicas,  1  Bingh.  N.  C.  640.  See 
both  live  within  the  limits  of  the  Boyd  v.  Emmerson,  2  Ad.  &  E  184. 
twopenny  post,  the  notice,  if  sent  by  In  the  case  of  a  bill  having  passed 
post,  must  be  shown  to  have  been  through  several  branch  banks,  each 
put  in  time  enough  to  be  delivered  branch  is  to  be  considered  as  an  inde- 
before  the  expiration  of  the  day  fol-  pendent  holder,  and  entitled  to  notice 
lowing  the  dishonour.  Fowler  r.  and  the  time  to  transmit  it.  Clode  v, 
Hendon,  4  Tyrwh.  1002.  Bayley,  12  M.  &  W.  51. 

(y)  Hawkes  v.  Salter,  4  Bingh,  715.  (a)   Goodall  v.  Polhill,  1  C.  B,  233. 
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give  notice  to  that  traveller,  notice  from  whom  to  those  parties  Notice, 
will  be  sufficient,  (b)  If  he  is  forced  to  employ  an  attorney 
to  find  out  their  residences,  the  attorney  has  a  day  after  he 
has  obtained  the  necessary  information  to  apprise  his  client 
thereof,  and  I'eceive  his  directions  (c) ;  and  in  general  when  it 
is  not  known  where  a  party  resides,  due  diligence  to  find  him 
out  will  be  sufficient,  {d)  If  the  party  to  whom  notice  is  to 
be  given  have  himself,  by, his  mode  of  drawing  or  indorsing, 
thrown  difficulty  in  the  way  of  the  holder,  the  time  allowed 
the  latter  will  be  extended,  as,  for  instance,  where  the  drawer 
wrote  his  name  so  badly  that  the  holder  mistook  the  spelling 
of  it  (e),  and  the  letter  containing  the  notice  consequently 
miscarried.  A  party's  time  for  giving  notice  will  not  be  en- 
larged by  the  circumstance  of  his  having  received  his  own 
sooner  than  he  had  a  right  to  it,  or  of  his  having  given  it 
within  the  time  in  which  it  might  have  been  transmitted  from 
himself  to  the  defendant,  through  all  the  intervening  parties,  (f) 
The  notice  need  not  be  in  writing  (g) ;  it  may  be  sent  to 
the  party's  counting-house  (h)  if  he  be  a  merchant,  if  a  private 
person,  to  his  dwelling-house,  where  he  is  bound  to  have 
some  one  to  receive  it.  (z)  If  dispatched  by  the  post,  that  is 
sufficient,  though  it  be  not  received  {k) :  nay,  where  the 
drawer  dated  a  bill  generally,  "  Manchester,"  a  letter  addressed 
*'  Manchester  "  was  held  sufficient  {I),  the  jury  thinking  that 
it  reached  the  drawer ;  and  so  too,  where  the  bill  was  dated 
*' London."  (w)      But  prima  facie,  such  a  direction    is   too 


(6)  Baldwin   v.    Richardson,    1    B.  (h)  Cross    r.    Smith,    1    M.   &    S. 

&  C.  245.  545.     Bancroft    v.    Hall,    Holt,    476. 

(c)  Firth  V.  Thrush,  8  B.  &  C.  387.  See    Shelton  v.    Braithwaite,   8    M.  & 

(d)  Bateman  v.  Joseph,  1 2  East,  W.  252,  where  it  was  sent  to  a  place 
433.  Beveridge  v.  Burgis,  3  Camp,  where  one  of  the  firm  had  gone  on 
262.      Browning  r.  Kinnier,   Gow.  81.  business. 

Firth  V.  Tlirush,  ante.  (i)  Housego  v.   Cowne,  2  M.  &  W. 

(e)  Hewitt  v.    Thomson,    1    M.    &  348. 

Rob.   543.       See    Siggers  v.   Browne,  (k)  Saunderson  v.  Judge,  2  H.    Bl. 

ibid.  520.  509.     Woodcock  ».  Houldsworth,   16 

(/)  Turner  v.    Leech,  4   B.   &    A.  L.  J.  Ex.  49. 

451 .  (/)   Mann  v.  Moss,  1  R.  &  M.  249. 

(</)  Goldsmith    v.     Bland,    Bayley,  (w)  Clarke  v.  Sharpe,  3  M.  &  W. 

5th  ed,    276.     Housego  v,    Cowne,   2  166. 
M.  &  W.  348. 
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Notice.  general.  (ii)     If  there  be  no  post,  it  is  enough  to  use  the 

ordinary  method  of  conveyance,  for  instance,  in  the  case  of  a 
foreign  bill,  the  first  regular  ship.  (  o  )  But  though  it  is  in  all 
cases  sufficient  to  send  notice  by  the  ordinary  conveyance,  it 
is  not  absolutely  necessary  to  do  so ;  the  employment  of  a 
private  agent  will  suffice,  provided  that  he  actually  give  the 
notice,  or  take  due  steps  for  that  purpose,  (p)  In  some  cases, 
under  very  peculiar  circumstances,  notice  is  excused  {cf) ;  thus, 
though  the  drawer  or  indorser,  if  he  partly  liquidate,  or 
promise  to  liquidate,  a  bill,  in  ignorance  that  he  has  been 
discharged  by  want  of  proper  notice,  is  not  precluded  from 
insisting  upon  such  discharge  when  he  discovers  it  (r) ;  yet  if 
he  had  full  knowledge  of  the  circumstance,  he  will  be  pre- 
cluded, (s)  It  has  also  been  held  that  if  a  bill  has  been 
accepted  for  the  accommodation  of  the  drawer,  who  had  not 
the  least  reason  to  expect  that  it  would  be  paid,  he  will  not 
be  entitled  to  notice  of  its  dishonour  (^),  since  the  reason  for 


(7i)  Walter  v.  Haynes,  1  R.  &  M. 
149, 

(o)  Muilman  v.  D'Eguino,  2  H. 
Bl.  5&5. 

(p)  Bancroft  v.  Hall,  Holt,  476. 

(q)  Whether  facts  that  excuse  no- 
tice can  be  proved  under  a  declaration 
averring  notice,  was  a  moot  point. 
See  Corey  r.  Scott,  3  B.  &  A.  619, 
cited  as  to  this  question  in  Bayley  on 
Bills,  5th  ed.  406.  Firth  v.  Thrush, 
8  B.  &  C.  387.  The  practice  is  to 
plead  the  facts  excusing  notice  spe- 
cially. (See  for  the  mode  of  pleading 
them,  Fitzgerald  ».  Williams,  6  Bingh. 
N.  C.  68.  Kemble  v.  Mills,  9  Dowl. 
451.,  1  M.  &  Gr.  757.  Legge  v. 
Thorpe,  12  East,  171.  Carter  v. 
Flower,  16  L.  J.  Ex.  199.)  And  it  has 
been  held  that  an  express  dispensation 
of  notice  must  be  pleaded.  Burgh  v. 
Legge,  5  M.  &  W.  418.,  where  Baron 
Parke  said  that  his  opinion  always  was 
that  want  of  effects  must  be  pleaded 
specially  as  an  excuse  for  notice.  Lun- 
die  V.  Robertson,  7  East,  231.  See 
Watson  V.  Minchin,  1  Jones  Ir.  Rep. 
583.,  and  Carter  ».  Flower. 

(r)    Blesard  v.   Hirst,   Burr.    2670. 


Goodall  V.  Dolley,  1  T,  R.  712.  Pickin 
V.  Graham,  1  C.  &  M.  725.  See 
particularly  Hicks  v.  The  D.  of  Beau- 
fort, 4  Bingh.  N.  C.  229.  Houlditch 
V.  Cauty,  ibid.  41 1.,  where  the  court  of 
Common  Pleas  seem  to  have  been  of 
opinion  that  the  subsequent  promise  to 
pay  was  only  available  as  presumptive 
evidence  that  the  person  receiving  it 
had  had  a  previous  regular  notice.  See 
Brownell  v.  Bonney,  1  Q.  B.  43. 
Croxen  v.  Worthen,  5  M.  &  W.  5. 

(s)  Vaugban  v.  Fuller,  Str.  1246. 
Gunson  v.  Metz,  1  B.  &  C.  1  93.  Hor- 
ford  V.  Wilson,  1  Taunt.  1 2.  Lundie 
V.  Robertson,  7  East,  231.  Gibbon 
V.  Coggon,  2  Camp.  188.  Greenway 
V.  Hindley,  4  Camp.  52.  Hodge  v. 
Fillis,  3  Camp.  463.      Wood  v.  Brown, 

1  Stark.  217.  Potter  v.  Ray  worth, 
13    East,    417.      Rogers    v.    Stephens, 

2  T.  R.  713.  Wilkes  v.  Jacks,  Peake, 
202.,  B.  N.  P.  276  :  see  the  case  ant^, 
note. 

(<)  Sharp  V.  Bailey,  9  B.  &  C.  44. 
Rogers  v.  Stephens,  2  T.  R.  713. 
Bickerdike  v.  Bollman,  1  T.  R.  405. 
Goodall  V.  Dolley,  1  T.  R,  712,  per 
Buller,  J.     Legge  v,  Thorpe,  12  East, 
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notice  is,  that  the  drawer  may,  without  delay,  withdraw  his   Notice, 
effects  from  the  drawee's  hands  which  reason,  of  course,  caimot  ~~~ 

apply  when  he  has  none  there.  But  it  is  dangerous  to  rely 
on  this  excuse,  for  the  drawer  is  entitled  to  notice,  if,  on 
taking  up  the  bill,  he  could  sue  the  acceptor,  or  any  other 
party  {u),  or  if  he  had  effects  on  their  way  to  the  drawee  (u), 
or  had  effects  in  the  drawee's  hands  at  the  time  when  the  bill 
was  drawn  {w),  or  when  it  was  presented  for  acceptance  (t),  or 
afterwards,  but  before  it  became  due  (y),  though  the  effects 
were  less  than  the  amount  of  the  bill,  and  the  drawer  was  in- 
debted to  the  acceptor  in  a  larger  amount  than  their  value  (z) : 
in  a  word,  if  he  have  any  reasonable  ground  to  expect  that  the 
bill  will  be  paid,  he  is  entitled  to  notice,  (a)  Neither  will  the 
destruction  of  the  bill,  coupled  with  the  drawer's  refusal  to 
give  a  new  one,  according  to  stat.  9  &  10  Wm.  3.  c.  7.  (6),  the 
insolvency  of  the  acceptor  (e),  or  the  fact  of  his  having  told 
the  drawer  that  he  would  not  pay  the  bill,  and  having  given 
him  part  of  the  amount  to  assist  him  in  doing  so  (rf),  or  indeed 
any  circumstances  other  than  those  hereinbefore  stated,  be 
sufficient  to  excuse  the  want  of  notice,  (e)  It  was  once  held 
that  where  A.,  knowing  the  maker's  insolvency,  became  payee 
of  a  note  for  his  accommodation,  he  could  not  complain  of  the 
want  of  due  presentment  and  notice.(y)  But  inasmuch  as  A. 
in  such  case,  could,  upon  payment  of  the  note,  have  sued  the 


171.     Claridge  v.   Dalton, -4  M.  &  S.  (z)  Thackray  v.  Blackett,  uU  sup. 

226.    Kemble  v.  Mills,  9  Dowl.  P,  C.  Blackhan  v.  Doren,  2  Camp.  503. 

446.    1    M.  &  Gr.  757.     Fitzgerald  v.  (a)  Lafitte  v.  Blatter,  6  Bingh.  623. 

Williams,  6  Bingh.  N.  C.  68.  (b)  Thackray  v.  Blackett,  ubi  sup. 

(m)  Ex'  parte  Heath,  2  Ves.   &    B.  (c)  Ibid.     Dennis  v.  Morrice,  3  Esp. 

240.,   2    Rose,    141.      Corey  v.  Scott,  158. 

3  B.  &  A.  619.     Norton  v,  Pickering,  (rf)  Baker  v.    Birch,  3  Camp.    107. 

8  B.  &  C.  610.     So  in  the  case  of  an  See    Pickin   v.    Graham,  1    C.   &  M. 

indorser,   Carter  v.  Flower,   16  L.  J.  725. 

Ex.  199.  (c)   See  Clegg  v.  Cotton,  3  B.  &  P, 

(r)  Rucker,  u.  Hiller,  3  Camp.  217.,  239.      Staples  v.  Okines,   1    Esp.  332. 

16  East,  43.  Prideaux  v.  Collier,  2  Stark.  57.  Leach 

(zc)   Orr  V.  Maginnis,  7  East,  359.  v.  Hewit,  4  Taunt.  731.    Free  v.  Haw- 

(x)  Blackhan   v.    Doren,   2    Camp,  kins,  8  Taunt.  92.    Pickin  v.  Graham, 

503.  I  C.  &  M.  725. 

(y)  Hammond  v.  Dufresne,  3  Camp.  (/)  De  Berdt  v.  Atkinson,  2  H.  BL 

145.     Thackray  v.  Blackett,  3  Camp.  336. 
164. 
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maker,  he  was,  according  to  the  rule  above  laid  down,  clearly 
entitled  to  notice.  That  case,  therefore,  seems  not  to  be  law, 
and  has,  in  fact,  been  virtually  overruled  by  subsequent 
decisions  {(/) ;  if  indeed  A.  had  taken  effects  from  the  maker 
to  answer  the  note,  the  case  would  be  different,  for  then  he 
could  not  expect  the  maker  to  take  it  up,  and  would  have  no 
action  against  any  one  on  payment  of  it.  (K) 

It  has  been  held  that  where  two  indorsers  were  discharged 
by  the  holder's  neglecting  to  give  them  notice  of  a  refusal  to 
accept,  and  one  of  them,  in  ignorance  of  his  discharge,  paid 
the  bill  when  it  became  due,  he  could  not  recover  its  amount 
against  the  other,  whose  liability  could  not  be  revived  by  the 
plaintiff's  ignorance  of  his  own  discharge,  (i) 

Immediately  upon  receiving  (j')  the  notice,  the  party  to 
whom  it  is  given  becomes  liable  to  an  action  at  the  suit  of 
the  holder,  unless  the  money  due  upon  the  bill  or  note  be  then 
paid.  If,  indeed,  after  the  notice,  and  before  a  writ  actually 
issue  against  him,  he  promptly  and  directly  makes  a  tender, 
that  perhaps  would  constitute  a  defence.  But  the  tender,  to 
be  thus  available,  must,  at  all  events,  be  made  within  a 
reasonable  time  (generally  twenty-four  hours)  after  the 
receipt  of  the  notice.  (Jt) 


Section  YII. — Payment. 

Payment.  The  payment  must  of  course  be  to  the  holder  or  his  repre- 

sentative.  (Z)     Where  money  is  paid  into  a  bank  on  the  joint 
account  of  persons  not  partners  in  trade,  the  bankers  are  not 


{g)  Nicholson  v.  Gouthit,  2  H.  Bl. 
609.  Smith  v.  Becket,  13  East,  187. 
Brown  v.  Maffrey,  15  East,  216. 

(A)  Corney  v.  Da  Costa,  1  Esp.  302. 

(i)  Roscow  r.  Hardy,  12  East,  434. 

(_/)  Castrique  v.  Bernabo,  6  Q,.  B. 
490. 

(A)  "Walker  v.  Barnes,  5  Taunt.  240., 
1  Marsh.  36.  Siggers  v.  Lewis,  4 
Tyrwh.  847.  2  Dowl.  681.  1  C.  M.  & 
R.  370. 


(Z)  It  seems  that  if  the  drawer  of  a 
cheque  write  across  it  the  name  of  the 
banker  of  tlie  party  to  whom  he  pays 
it,  it  will  be  at  the  drawee's  peril,  if  he 
pay  any  one  except  that  banker.  Stew- 
art V.  Lee,  1  M.  &  M.  158.  Bod- 
dington  v.  Schlenker,  1  Nev.  &  Mann. 
540.,  4  B.  &  Ad.  752. 
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discharged  by  payment  of  the  cheque  of  one  of  those  persons  Paymcn'. 
drawn  without  the  authority  of  the  others,  (m)  There  are 
some  rules  of  which  it  is  proper  to  take  notice,  respecting 
payment  of  a  forged  note  or  bill.  Though  the  drawer's  sig- 
nature be  forged,  the  drawee,  if  he  accepts  the  bill,  is  bound  to  ' 
pay  it,  provided  it  be  in  the  hands  of  a  holder  bona  fide  and 
for  value  (w),  for  the  drawee's  acceptance  admits  tlie  drawer's 
handwriting  to  be  genuine.  If  he  have  not  accepted,  yet  if 
he  pay  it,  he  cannot  recover  his  money  back  from  such  a 
holder ;  at  all  events,  not  unless  he  discover  the  forgery,  and 
give  notice  of  it  tlmtjg;eix.day>  (o)  And  the  same  diligence 
is  incumbent  on  one  who  pays  for  the  honour  of  a  person 
whose  signature  has  been  forged,  {jp)  Nor  will  he  who  pays 
a  forgery  have  any  remedy  against  the  person  whose  sig- 
nature has  been  forged  (5'),  unless  that  person  have,  by  his 
gross  negligence,  facilitated  the  commission  of  the  forgery ; 
in  which  case  he  will  have  to  bear  the  loss  thereby  occa- 
sioned. Thus  where  Hall  drew  upon  his  banker  for  three 
pounds,  and  the  bearer  of  the  cheque  altered  the  3  into 
200,  the  banker,  having  paid  it  in  that  state,  was  forced  to 
bear  the  loss,  (r)  But  where  a  cheque  for  50Z.  2^.  3fZ.  was 
drawn  so  carelessly  that  the  agent  who  presented  it,  and  who 
had  previously  filled  it  up  was  enabled  to  introduce  a  figure 
of  3  before  the  figures  50,  and  the  words  **  Three  hundred 
and"^^  before  the  word  "  Fifty '^  it  was  held  that  the  drawer, 
not  the  banker,  who  paid  it  in  its  altered  state,  should  be  the 
sufferer,  (s)  Where  any  of  the  signatures  through  which  the 
holder  claims  are  by  procuration,  the  party  paying  must 
ascertain  the  suflSciency  of  the  procuration  at  his  peril,  (t) 
He  must  also  take  care  that  there  be  no  restrictive  indorse- 

(m)   Innes   v.  Stephenson,   1    M.  &  (/>)  Wilkinson  v.  Johnson,  nhi  supra. 

Rob.  145.  (q)  Johnson  v.  Windle,  3  Bingh.  N. 

(n)  Smith  v.  Chester,  1  T.  R.  654.,  C.  225. 

per  BuUer,  J.     Sanderson  v.  Colhnan,  (r)  Hall  v.  Fuller,  5  B.  &  C.  750. 

4  M.  &  Gr.  209.  (s)  Young  v.  Grote,  4  Bingh.  253. 

(0)  Price  V.  Neale,  Burr.  1354.,  Bl.  See  Morrison,  v.  Buchanan,  6  C.  &  P. 

390.      Smith  v.  Mercer,  6  Taunt.  76.  18. 

Cocks  V,  Masterman,  9  B.  &  C.  902.  (<)  E.  I.  Coinpy.  v.  Tritton,  3  B.  & 

See  Wilkinson  r.  Johnson,  3  B.  &  C.  C.  280. 
428. 
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ment  (u),  and  it  is  dangerous  to  pay  before  the  instrument  is 
due.  (w) 

•  Payment  supra  protest.  —  After  a  foreign  bill  has  been  pror 
tested,  any  person  may  pay  it  for  the  honour  of  the  drawer 
or  indorser,  and  will  have  his  remedy  against  the  party  for 
whose  honour  he  paid,  and  all  others  who  are  liable  to  him.  (w;) 
But  before  he  so  pays,  he  must  take  care  that  the  bill  is  pro- 
tested, (x)  Such  a  payment  is  usually  made  immediately 
upon  dishonour,  and  at  any  rate,  if  it  be  proposed  to  be  made 
afterwards,  it  is  quite  optional  with  the  holder  to  take  it  or 
not.(» 

Hou)  enforced.  —  Payment  of  a  bill  or  note  may  be  enforced 
by  action  (z)  against  the  drawee,  if  he  have  accepted ; 
against  the  drawer  and  indorsers,  if  the  bill  have  been  dis- 
honoured either  by  non-acceptance  or  non-payment :  all  these 
parties  may  be  sued  either  at  the  same  time  or  successively : 
but  if  they  be  sued  at  the  same  time,  the  Court  will  stay 
proceedings  on  payment  of  the  bill  and  costs.  («)     In  general 


(m)  Sigourney  v.  Lloyd,  8  B.  &  C. 
622.,  5  Bingh.  525.  Aiicher  v.  Bank 
of  England,  Dougl.  615.  637.  See 
Stewart  v.  Lee,  1  M.  &  M.  J  58. 

(r)  Da  Silva  v.  Fuller,  Chitty,  148., 
Bayley,  5th  ed.  326.,  Marius,  31. 

(jo)  Beawes,  pi.  50.,  Bayley  5tli  ed. 
325.  See  Mertens  v.  Winnington,  1 
Esp.  112.  £x  jsar^e  Lambert,  1 3  Ves. 
179.  As  to  the  character  in  which  he 
holds  and  his  rights,  see  Goodall  %>. 
Polhill,  1  C.  B.  233. 

(a-)  Vandewall  v.  Tyrrell,  1  M.  & 
M.  87.  If  an  inland  bill  it  must  be  due, 
Deacon  v.  Stodhart,  2  M.  &  Gr.  317. 

(y)  Per  Cur.  in  Rotton  v.  Inglis,  2 
Q.  B.  685. 

(2:)  The  remedy  is  facilitated  by  stat. 
3  &  4  Wm.  4.  c.  42.  s.  12.,  which 
allows  the  plaintiff  in  his  affidavit  to 
hold  to  bail,  process  and  declaration, 
to  describe  parties  by  the  initial  letter, 
or  a  contraction  of  their  Christian 
names,  if  they  are  so  designated  in  the 
bill  or  note.  But  this  only  applies  to 
parties    to    the    suit,    Appelmans    r. ' 


Blanche,  14  M,  &  W.  154.  If  other 
parties  to  the  bill  use  initials,  that 
fact  should  be  stated  as  an  excuse  for 
inserting  them  in  the  declaration. 
Esdaile  v,  Maclean,  15  M.  &  W. 
277.  As  to  the  form  of  action 
debt  lies  wherever  there  is  a  privity  of 
contract.  Cloves  v.  Williams,  3  Bingh. 
N.  C.  868.  Compton  r.  Taylor,  4 
M.  &  W.  138.,  and  whether  the  words 
value  received  (which  were  once 
thought  essential  to  support  that  form 
of  action)  be  used  or  not.  Hatch  v. 
Trayes,  11  Ad.  &  E.  702.  It  is, 
therefore,  maintainable  between  an  in- 
dorsee and  his  immediate  indorser.  Wat- 
kins  V.  Wake,  7  M.  &.W.  490.,  but  not 
against  an  indorser  in  blank,  by  a 
person  to  whom  it  has  been  handed  by 
an  intermediate  holder.  Lewin  v.  Ed- 
wards, 9  M.  &  \V.  720.  Assumpsit 
may  be  maintained  in  all  cases. 

(a)  Smith  v.  Woodcock,  4  T.  R. 
691.,  which  decision  must  now  be  read 
along  with  the  general  rule  of  Trfnity 
Term,  1838. 
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f  he  drawer  or  indorser  of  a  bill  to  wliom  it  has  been  re-indorsed  Payment, 
has  no  remedy  upon  it  against  any  intermediate  parties,  be- 
cause he  would  be  liable  over  to  them  {b)..  Yet  if  it  were 
indorsed  by  them  under  circumstances  excluding  their  right  to 
have  recourse  to  him,  for  example,  as  sureties  to  him  for  the 
acceptor,  he  may  sue  them  upon  it.  (c)  A  drawer,  indorser, 
acceptor  for  honour,  or  the  bail  of  such  a  party,  or  any  one  who 
has  discharged  the  bill  on  his  account,  becomes  on  payment  a 
holder.  He  does  not,  however,  hold  as  on  a  transfer  from 
the  person  to  whom  he  has  made  the  payment;  but,  if  a 
party  to  the  bill,  as  in  his  original  capacity  (d),'  if  not,  as  on  a 
transfer  from  the  person  in  whose  behalf  he  made  the  pay- 
ment (e),  in  whose  precise  situation  he  stands ;  so  that  when 
that  party  could  not  sue  on  the  instrument,  he  cannot.  (/) 

PF/iat  recoverable.  —  The  holder  is  generally  entitled  to  re- 
cover the  money  expressed  to  be  payable  in  the  instrument, 
with  interest  (which,  however,  unless  it  be  reserved,  the 
jury  are  not  absolutely  bound  to  give)  (^),  and  all  incidental 
expenses  occasioned  by  non-acceptance  or  non-payment.  If 
interest  be  expressly  reserved,  it  is  computed  from  the  date  (A) 
if  not,  from  the  time  at  which  the  bill  or  note  is  payable  (/), 
provided  it  was  then  duly  presented,  as,  if  it  be  payable  on 
demand,  from  the  time  of  demand.  It  is  generally  computed 
up  to  the  time  when  final  judgment  may  be  signed  (J) ;  but 
if  there  have  been  a  tender,  to  the  time  of  tender  only,  (k) 
It  is  clear  that,  notwithstanding  stat.  3  &  4  Ann.  c.  9.  a.  5. 

(6)    Bishop   V.  Hay  ward,  5   T.  R.  Hoepfner,   10  BIngh.  334.     If  it  be 

208.  reserved  it  forms  part  of  the  debt,  and 

(c)  Wilders  v.  Stevens,  15  M.  &  W,  is  recoverable  as  such.  Hudson  v. 
208.  Fawcett,  7  M.  &  Gr.  348. 

(d)  Louviere  v.  Laubrey,  10  Mod.  (A)  Kennerly  v.  Nash,  1  Stark.  452. 
36.  Simonds  v.  Parmenter,  1  Wils.  Hopper  v.  Richmond,  1  Stark.  507. 
185.,  4  Bro.  P.  C.  604.                              Denman  v.   Dibdin,  1    R.  &  M.  380. 

(e)  Mertens  v.  Winnington,  1  Esp.  Roffey  v.  Greenwell,  10  Ad.  &  E,  222. 
112.  Hall  V.  Pitfield,  Bayley,  5th  ed.  (i)  Blaney  v.  Bradley,  Black.  761. 
329.     Goodall  v.  Polbill,  1  C.  B.  233.     Bayley,  5th  ed.  348.    Phillips  t;.  Frank- 

(/)  Bishop  V.  Hayward,  4   T.  R.  lin,  Gow,  196.     Pierce  v.   Fothergill, 

470.     Ex  parte  Lambert,  IS  Ves.  179.  2  Bingh.  N.  C.  167. 

{g)  Du  Eelloix  v  Lord  Waterpark,         (j)  Robinson  v.  Bland,  Burr.  1077. 
1  D.  &  R.  16.     See  Brooke  v.  Cole-         {k)  Dent  v.  Dunn,  3  Camp,  296. 
man,   1    C.   &  M.  621.    Latraille  v.  • 

R  2 
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Payment  interest  may  be  recovered  against  drawers  and  indorsers  of 

inland  bills,  though  not  protested  (Z) ;  the  object  of  that  act 
being  to  give  new  rights,  not  destroy  old  ones.  But  the  ex- 
penses of  noting  and  postage  incurred  on  the  return  of  an 
I  inland  "bill,  are  not  recoverable  unless  specially  laid  as  damage 
in  the  declaration,  and  proved  accordingly,  (m)  On  a  foreign 
bill  re-exchange  is  also  recoverable ;  and,  though  the  bill  be . 
returned  through  ever  so  many  hands,  the  drawer  will  be 
liable  for  the  re-exchange  on  each  return,  (w)  It  has  been 
said  that  the  acceptor  is  not  liable  for  re-exchange  (o) ;  but 
this  is  doubtful. 


Resistance 
against  pay« 


Section  VIII.  —  Resistance  against  Payment. 

If  the  person  sued  upon  a  bill  or  note  think  proper  to 
defend  himself,  he  either  denies  that  he  was  ever  liable,  or, 
admitting  his  liability  to  have  existed,  contends  that  it  has 
been  determined. 

First. — If  he  deny  that  he  was  ever  liable,  he  may  rely 
upon  the  absence  of  any  of  those  circumstances  which  are 
above  shown  to  be  essential  to  the  holder's  right  to  re- 
cover, the  presence  of  which  he  has  not  by  his  own  act  ad- 
mitted (/)) ;  or  on  the  insufficiency  or  illegality  of  the  con- 
sideration for  his  liability. 

Insufficiency  of  consideration.  —  Contrary  to  the  general 
rule  which  prevails  respecting  other  simple  contracts,  a  bill 
or  note  is  always  prima  facie  presumed  to  have  been  given 
for  a  sufficient  consideration.     This  presumption  is,  however. 


(I)  Windle  r.  Andrews  2  B.  &  A. 
eOG. 

(m)  Kendrick  iK  Lomax,  2  Tyrwb. 
447.  2  C.  &  J.  405.  Indeed  in 
Dickenson  v.  Hatfield,  1  M.  &  Rob. 
141.,  the  postage  was  recovered  under 
the  count  for  money  paid,  but  there 
tlie  defendant  had  expressly  directed 
the  plainti^r  to  charge  him  with  it. 


(n)  Mellish  v.    Simeon,   2    H.   BI. 

378.  De  Tastet  v.  Baring,  1 1  East, 
265. 

(o)  Napier  v.    Schneider,   12    East, 

420.  But  see  Bayley,  5th  ed.  353. 
Francis  v.  Rucker,  Ambl.  672. 

(/))  Vide  ante. 
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open  to  rebuttal,  and  the  defendant  may  show  that  he  has  Resistance 
received  no  consideration,  or  no  sufficient  consideration,  for  men^  ^^^' 
his  liability  (q)  :  the  former  of  which  circumstances  may  be  a 
defence  in  toto  (r);  the  loitex  pro  tanto,  provided  the  deficiency 
of  consideration  can  be  estimated,  for  otherwise  the  remedy  is 
by  cross  action.  (5)  He  may  also  protect  himself  on  the  ground 
that  his  signature  was  obtained  by  duress  (^),  or  fraud  (m),  or 
that  the  bill  or  note  has  been  lost,  improperly  converted,  or 
stolen,  (u) 

These  defences  may  be  rebutted  by  the  fact  that  the  holder 
himself,  or  some  intermediate  party,  took  the  bill  or  note 
honajide,  and  paid  a  valuable  consideration  for  it  {to) ;  and. 


(7)  Bell  V.  Gardiner,  4  M.  &  Gr. 
11.,  where  a  note  had  been  given  in 
renewal  of  a  bill  satisfied  by  alteration. 
Abbott  ».  Hendricks,  1  M.  &  Gr. 
794.  Spincer  v.  Spincer,  2  M.  &  Gr. 
295.  Jeffries  v.  Austen,  Str.  647. 
Jackson  v.  Warwick,  7  T.  R.  121. 
Barber  v.  Backhouse,  Peake,  61.  Dar- 
nell V.  Williams,  2  Stark.  166.  HoUi- 
day  V.  Atkinson,  5  B.  &  C.  501. 
Jonesc.  Hibbert, 2  Stark.  304.  Tliomp- 
son  V.  Clubley,  1  M.  &  W.  212.  Spar- 
row V.  Chisman,  9  B.  &  C.  241. 
Thomas  v.  Newton,  2  C.  &  P.  606. 
Solly  V.  Hinde,  4  Tyrwh.  306.,  2  C.  & 
M.  516.  A  gift  of  a  bill  would  not 
be  such  a  consideration  as  would  sus- 
tain an  action  on  it  against  the  giver. 
Easton  v.  Pratchett,  4  Tyrwh.  472.,  1 
C,  M.  &  R.  798.  See  Burkett  v. 
Ransom,  2  Coll.  395.  But  the  debt 
of  a  deceased  person  is  a  sufficient 
consideration  for  a  note  from  the  ex- 
ecutor or  administrator,  or  even  from  a 
person  entitled  to  administration,  unless 
there  be  no  assets.  Ilidout  v.  Bristow, 
1  Tyrwh.  84.,  1  C.  &  J.  231.  Serle  v. 
Waterworth,  4  INI.  &  W.  9.,  reversed  in 
error,  4  M.  &  W.  796.,  but  the  above 
rule  is  not  shaken.  A  judyment  debt 
is  a  good  consideration  for  a  note  pay- 
able at  a  future  day,  as  it  is  evidence  of 
an  agreement  to  suspend  the  remedy. 
Bailey  v.  Walker,  14  M.  &  W.  465. 

(r)  Wells  V.  Hopkins,  5  M.  &  W.  7. 


Spincer  v.  Spincer,  2  M.  Se  Gr.  295. 
In  Wells  V.  Hopkins,  the  bill  was 
given  for  hops  to  be  supplied  according 
to  sample.  Inferior  hops  having  been 
supplied,  the  bill  falls  to  the  ground. 
In  Jones  v.  Jones,  6  M.  &  W.  84.,  a 
plea,  that  the  bill  was  the  price  of  an 
estate  bought  without  writing,  was 
held  bad,  unless  it  also  state  a  refusal 
to  convey. 

(«)  Morgan  v.  Richardson,  1  Camp. 
40.,  in  notis.  Fleming  v.  Simpson, 
ibid.  Solomon  v.  Turner,  1  Stark.  51. 
Tye  V.  Gwynne,  2  Camp.  346.  ]\Iog- 
geriige  v.  Jones,  14  East,  486.  Spil- 
ler  V.  Westlake,  2  B.  &  Ad.  155. 
Richards  v.  Thomas,  1  C,  M.  &  R.  772. 
Day  V.  Nix,  9  B.  Moore,  159.  See 
Tricky  v.  Lame,  6  M.  &  AV.  278., 
where  the  difficulty  in  estimating  the 
deficiency  was  occasioned  by  the  form 
of  pleading. 

(«)  Duncan  v.  Scott,  1  Camp.  100. 

{u)  Heath  v.  Sansom,  2  B.  &  Ad. 
291.  Rees  v.  Marq.  of  Headfort,  2 
Camp.  574.  Ledger  v.  Ewer,  Peake, 
216. 

(t))  Grant  v.  Vaughan,  Burr.  1516. 
Peacock  f.  Rhodes,  Dougl.  611.  633. 
Gill  V.  Cubitt,  3  B.  &  C.  466.  See 
cases  collected,  ante,  sect.  3. 

(w)  Robinson  v.  Reynolds,  in  error, 
2  Q.  B.  196.  In  that  case,  to  an 
action  by  the  indorsee  the  acceptors 
pleaded  that  they  had  accepted  in  con- 
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where  that  Is  the  case,  it  will  be  no  defence  that  the  bill  was 
originally  accommodation-paper,  and  known  by  the  holder 
so  to  be.  {x)  And  as  every  indorsement  prima  facie  imports 
consideration  (y),  the  holder  will  be  presumed  to  have  acquired 
his  interest  hondjide  and  for  value,  until  some  suspicion  has 
been  cast  upon  his  title,  which  It  becomes  Incumbent  on  him 
to  clear  up  {z) ;  therefore,  where  to  a  declaration  by  the 
indorsee  against  the  acceptor,  the  defendant  pleaded  that  he 
had  no  consideration  for  his  acceptance  from  the  drawer ;  the 
plea  was  held  bad,  for  it  was  to  be  presumed,  in  the  absence 
of  any  averment  to  the  contrary,  that  the  plaintiff  was  an 
Indorsee  for  value,  and  the  plea  contained  no  mention  of  him, 
and  consequently  threw  no  suspicion  upon  his  title,  (a)  So 
also  where  the  defendants  pleaded  that  the  acceptance  on 
which  they  were  sued  was  fraudulently  made  by  their  partner, 
the  plea  was  bad,  for  the  Court  said  they  must  presume  that 


sideration  of  a  bill  of  lading,  which  the 
drawer  knew  to  be  forged  and  handed 
to  the  indorsee  with  the  acceptance,  in 
order  that  he  might  deposit  it  with  the 
defendants,  which  he  did,  and  obtained 
their  acceptance  on  the  faith  of  such 
deposit.  The  plea  was  held  bad,  non 
6bsta7ite  veredicto,  on  the  ground  that 
it  admitted  the  indorsee  to  have  become 
so  for  value,  and  showed  no  knowledge 
On  his  part  of  the  forgery.  Rothschild 
V.  Corney,  9  B.  &  C.  388.  Down  v. 
Hailing,  4  B.  &  C.  330,  Morris  v. 
Lee,  Bayley,  500.,  B.  N.  P,  274. 
De  Bras  v.  Forbe.s,  1  Esp.  117.  Bo- 
sanquet  v.  Dudman,  1  Stark,  1,  See 
Ex  parte  Bloxam,  8  Ves,  53.  Hey- 
wood  V.  Watson,  4  Bingh.  496.  If, 
on  recovering  the  amount,  he  would 
hold  part  only  of  the  money  benefi- 
cially, and  the  rest  as  a  trustee,  he 
nevertheless  may  recover  all.  Reid  v. 
Fui-nival,  1  C,  &  M.  538.  Cole  v. 
Crcsswell,  11  Ad.  &  E.  661,  Brown 
V.  Rivers,  Dougl.  455.,  S.  P.  It  has 
been  doubted  by  some  persons  of  emi- 
nence whether  the  extinguishment  of 
a  pre-existcnt  debt,  due  from  the  in- 
dorser   to   the   indorsee,   would  be   a 


valuable  consideration  within  the  mean- 
ing of  this  rule.  I  think  it  would  be 
so  held,  the  expressions  of  Parke,  B., 
in  Percival  v.  Frampton,  2  C,  M.  & 
R.  180.,  3  Dowl.  750.,  are  strongly  to 
that  effect.  See  also  the  judgment  in 
Foster  v.  Pearson,  5  Tyrwh.  264.,  1 
C,  M.  &  R.  849.  The  case  princi- 
pally relied  on  in  support  of  the  con- 
trary opinion  is  De  la  Chaumette  v. 
Bank  of  England,  9  B.  &  C.  208. 

(a;)  Pearce  v,  Champneys,  3  Dowl. 
277,  Smith  v.  Knox,  3  Esp.  46> 
Charles  v.  Marsden,  1  Taunt.  224. 
But  quare  if  the  latter  case  be  well 
decided. 

(y)  See  ante,  p.  24. 

(z)  Mills  V.  Barber,  1  M.  &  W.  425. 
Jacob  V.  Hungate,  1  M.  &  Rob.  445. 
Edmunds  v.  Groves,  2  M.  &  W.  642. 

(a)  French  v.  Archer,  3  Dowl.  130. 
Lowe  V.  Chifney,  1  Bingh.  N,  C.  267. 
Sec  Heath  v.  Sansom,  2  B.  &  Ad.  291. 
Paterson  v.  Hardacre,  4  Taunt.  114. 
Wyatt  V.  Campbell,  1  M.  &  M.  80. 
Mann  v.  Lent,  10  B.  &  C.  877. 
Whitaker  v.  Edmunds,  1  Ad.  &  E. 
638.  Percival  v.  Frampton,  2  C,  M. 
&  R.  180,  3  Dowl.  749. 
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the  plaintiff,  an  indorsee,  was  a  holder  bond  Jide  and  for  Resistance 
value,  {h)  And  it  is  not  sufficient,  for  the  purpose  of  casting  ment. 
such  a  suspicion  on  the  holder's  title  as  would  call  on  him  to 
prove  that  he  had  given  value,  to  show  that  the  bill  was  an 
accommodation  bill,  or  even  that  it  was  accepted  to  raise 
money  for  the  acceptor,  which  money  was  appropriated  by 
the  payee  to  his  OAvn  use:  for  that  purpose,  it  should  be 
shown  that  the  bill  was  obtained  from  the  acceptor,  or  some 
person  between  him  and  the  holder,  fraudulently  (c),  and 
that  by  evidence  not  by  a  mere  admission  on  the  record  by 
not  traversing,  (d) 

It  will  be  recollected,  that  when  a  bill  or  note  is  taken  by 
the  holder  overdue,  he  takes  it  subject  to  whatever  equities  it 
may  have  been  encumbered  with  while  in  the  hands  of  the 
person  from  whom  he  received  it,  provided  that  those  equities 
are  such  as  naturally  arise  out  of  the  bill  transaction,  and  are 
not  merely  collateral,  (e) 

.  Illegality. — Another  ground  of  defence  is  the  illegality  of 
the  consideration  (/) :  as  that  the  bill  or  note  was  given  for 
signing  a  bankrupt's  certificate  {g) ;  for  joining  in  the 
acceptance  of  a  composition  (h) ;   for  prostitution  (J) ;    to 

(6)  Bramah  v.  Roberts,  1  Bingb.  N.  (A)  Vide  cases  as  above,  note  (/),  and 

€.  469.  Hawley  v.    Beverly,  6  M.  &  G.  221. 

(c)  Jacob  V.  Hungate,  1  M.  &  Rob.  Belcher  y.  Sambourne,  6  Q.  B.  414.  But 
445,  et  notas.  u  security  for  the  early  payment  of  his 

(d)  Edmunds  v.  Groves,  2  M.  &  W.  composition  to  a  creditor  who  has  ac- 
642.  But  see  Bingham  v.  Stanley,  2  ccpted  one  is  not  illegal.  Feise  v.  Ran- 
Q.B.  117.  dal,   6  T.  R.   146.     And   see   on   the 

(e)  Brown  v.  Davies,  3  T.  R.  80.  subject  of  further  securities  given  by  a 
Barrough  v.  White,  6  D.  &  R.  379;  debtor  to  one  of  his  creditors  in  respect 
4  B.  &  C.  325.  Vide  tameti,  Goodali  of  a  debt,  for  which  a  composition  has 
V.  Ray,  4  Dowl.  76.  been  accepted  jointly  with  other  cre- 

.(/)  Knight  V.  Hunt,  5  Bingb.  432.  ditors.  Tuck  v.  Tooke,  9  B.  &  C.  437. 
Britten  v.  Hughes,  5  Bingh.  460.  InBrixr.  Braham,  1  Bingb.  281.,anin- 
Blogg  V.  Pinkers,  1  R,  &  M.  125.  dorsementfeowa^^de  given  in  payment  of  a 
Haywood  v.  Chambers,  5  B.  &  A,  753,  debt  antecedent  to  the  bankruptcy,  by  a 
Bryant  v.  Christie,  1  Stark.  329.  bankrupt  to  his  creditor,  between  bank- 
Leicester  V.  Rose,  4  East,  372.  See  ruptcy  and  certificate,  was  held  good. 
Young  V.  Timmins,  1  Tyrwh.  237.  But  contra  of  an  acceptance  where  the 

{g)  Stat.  6  Geo.  4.  c.  16,  s.  125.,  5  creditor  was  petitioning  creditor   and 

&  6.  Vict,  cap,  1 22.  assignee      Rose    v.     Main,    1    Bingh. 
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secure  the  present  payment  of  a  sum  certain  for  the  future 
expenses  of  a  bastard  child  (J) ;  for  stock-jobbing  differ- 
ences (k)  ;  for  dropping  a  criminal  prosecution  (/) ;  for  ransom 
or  money  lent  to  enable  the  proprietor  to  obtain  the  ransom 
of  a  British  vessel,  or  goods,  except  in  certain  cases  (m) ; 
for  recommendation  to  an  office  in  the  King's  household  («) ; 
in  pursuance  of  a  smuggling,  usurious,  or  stock-jobbing 
contract  (o) ;  for  money  lost  by  gaming  (except  in  a  royal 
palace,  in  which  the  king  is  actually  residing,  the  freehold 
and  inheritance  of  which  is  in  the  Crown,  and  which  is  not 
in  lease) ;  or  betting  on  the  sides  of  persons  so  gaming ;  money 
knowingly  lent  for  such  gaming  or  betting,  or  lent  at  the 
time  and  place  of  such  play,  to  any  person  then  gaming  or 
betting,  or  who  shall,  during  the  play,  play  or  bet  (p) ;  for 


N.C.  357. ;  and  see  6  Geo.  4.  c.  16.  s. 
8.  Davis  v,  Holding,  1  M.  &  W.  159. 
Davis?).  Holding,  U  Ad.  &  E.  710. 
A  curtailment  of  the  usual  term  of  im- 
prisonment by  the  court  in  favour  of 
a  defendant,  who  has  agreed  to  pay  a 
sum  of  money  to  the  prosecutor  is  not 
an  illegal  consideration.  Beeley  v. 
Wingfield,  1 1  East,  46.  Kirk  v.  Strick- 
wood,  4  B.  &  Ad.  421.;  nor,  where 
there  have  been  both  civil  and  criminal 
proceedings,  a  compromise  of  the  lat- 
ter. Harding  v.  Cooper,  1  Stark.  467. ; 
nor  the  liquidation  of  excise  penalties 
with  the  consent  of  the  commissioners, 
rilkington  v.  Green," 2  B.  &  P.  51. 
Sugars  V.  Brinkworth,  4  Camp.  46. 

(i)  Walker  v.  Parkins,  Burr.  1568. 
Past  seduction  is  not  an  illegal  consi- 
deration. Annandalc  v.  Harris,  2  P. 
Wms.  232.  Cray  v.  Rooke,  Forrest,  153. 
But  for  past  cohabitation  has  been  said 
to  be  a  good  consideration.  Turner  v. 
Vaughan,  2  Wils.  .'339.,  per  Bathurst, 
J.  But  it  certainly  is  not  a  sufficient 
consideration  to  support  an  agreement. 
Beaumont  v.  Reeve,  15  L.  J.  Q.  B. 
141,,  and  qucere  whether  it  would  sup- 
port a  bill  or  note. 

0')  Cole  V.  Gower,  6  East,  110. 

(A)  Armory  v.  Merrywcatlier,  2  B.  & 
C.  573.  See  Day  v.  Stuart,  6  Bingh.  109. 


(I)  Collins  V.  Blantern,  2  Wils.  347. 
Keir  V.  Leeman,  6  Q.  B.  .308.;  and  see 
Fivaz  V.  Nicholls,  2  C.  B.  501. 

(m)  45  Geo.  3.  c.  72.  See  Webb  v. 
Brooke,  3  Taunt.  6. 

(»)  Harrington  v.  Duchatel,  Bro. 
Cha.  C.  114. 

(o)  See  Day  v.  Stuart,  6  Bingh. 
109.  Guichard  v.  Roberts,  Bl.  445. 
Banks  v.  Colwell,  cited  3  T.  R.  81.  12 
Anne,  stat.  2  c.  16. ;  stat.  7  Geo.  2.  c. 
8.  Faikncy  v.  Reynous,  Burr.  2069. 
Petrie  v.  Hannay,  3  T.  R.  418.  Steers 
V.  Lashley,  6  T.  R.  61.  Brown  v. 
Turner,  7  T.  R.  630.  See  Turner  v. 
Vaughan,  2  Wils.  339. 

(p)  9  Anne,  c.  14.  See  lAoyd  v. 
Gurdon,  2  Swanst.  180.  Jeffreys  v. 
Walter,  1  Wils.  220.  Lynall  v.  Long- 
botham,  2  Wils.  36.    Shillito  v.  Theed, 

7  Bingh.  405.  A  bill  in  equity  lies  to 
discover  the  consideration  of  a  gaming 
security.  Andrews  v.  Berry,  3  Anst. 
634.  Tliis  was  the  state  of  the  law  up 
to  August  8th,  1845,  when  the  statute 

8  &  9  Vict.  c.  109.  was  passed,  which 
repealed  the  statutes  16  Chas.  2.  c. 
7.,  9  Anne,  c.  14.,  and  declared  that 
all  contracts  or  agreements,  whether 
by  parole  or  in  writing,  shall  be  null 
and  void,  and  that  no  suit  shall  be 
brought  in  any  court  of  law  or  equity 
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the   amount  of  a  wager,  upon  any  branch   of  the   public  Resistance 
revenue  (cf) ;  or  for  spirituous  liquors  sold  in  small  quantities  f^ent.*^  ^^^' 
contrary  to  stat.  24  Geo.  2.  c.  40.  s.  12.  (r) 

Where  the  consideration  of  a  bill  or  note  is  partly  illegal, 
the  security,  being  entire,  becomes  void  in  toto  (s),  though 
the  plaintiff  may  still,  without  using  the  bill  or  note,  recover 
that  part  of  the  consideration  which  is  good,  (t)  If  a  bill  or 
note  given  for  an  illegal  consideration  be  renewed,  the  new 
instrument  is  also  void  {ic),  though  not  if  it  be  so  reformed  as 
to  exclude  that  part  of  the  consideration  which  was  ob- 
jectionable, (v) 

Formerly,  in  some  cases  of  illegality,  the  bill  was  void 
even  in  the  hands  of  a  holder  bond  Jide,  and  for  value  :  these 
were,  where  the  consideration  was,  either  wholly  or  in  part, 
for  signing  a  bankrupt's  certificate  (to) ;  for  money  lost,  or 
applied  in  any  of  the  modes  of  gaming  above  enumerated  (x)  ; 
for  ransom,  or  money  lent  in  order  to  ransom,  (y)  Money  lent 
on  an  usurious  contract  was  at  first  within  this  class  (z) ;  but, 
by  stat.  58  Geo.  3.  c.  93.,  no  bill  or  note  given  on  an  usurious 
consideration  is  to  be  void  in  the  hands  of  an  indorsee  for 
valuable  consideration,  if  he  were  ignorant  of  the  usury  at 
the  time  he  took  the  bill  or  gave  the  consideration.    And  stat. 

5  &  6  Wm.  4.  c.  41.  has  enacted  that  no  bill  or  note  shall  be 
absolutely  void  on  any  of  the  above  grounds,  but  that  any 
bill  or  note  that  would  have  been  void  on  any  of  the  above 

for  recovering  any  sum  of  money  or  va-  (<)   Robinson  t>.  Bland,  Burr,  1077. 

luable  thing  alleged  to  be  won  upon  any  Wood  v.  Benson,  2  Tyrwh.  9;?.,  2  C.  & 

M-ager,  or  which  shall  have  been  depo-  J.  94. 

sited   in    the    hands  of  any  person   to  (m)  Chapman  t*.  Black,  2   B.  &  A. 

abide  the  event  on  M'hich   any  wager  588.      Wynne  v.    CuUandar,    1    Russ. 

shall  have  been  made;  with  the  excep-  263.      Preston  v.  Jackson,  2  Star.  237. 

tion  of  contributions  or  subscriptions  (u)  See  Preston  v.  Jackson,  uhi  svp. 

to  any  plate,  prize,  or   sum  of  money,  Hubntr  v.  Richardson,  Bayley,  5tli  ed. 

to  be  awarded  to  the  winner  of  any  law-  516. 

ful  game,  sport,  pastime,  or  exercise.  (w)  Stat.  6  Geo.  4.  c.  16.  s.  ]25. 

iq)  Shirley   v.    Saiikey,   2  B.  &  P.  (.r)   Bowyer  v.  Bampton,  Str.  1155. 

130.  Atlierfold  v.  Beard,  2  T.  R.  610.  {y)  45  Geo   .3.  c.  72.   ss.  16  &  17. 

(r)  Scott  V.  Gillmore,  3  Taunt.  226.  See  Webb  v.  Brooke,  3  Taunt.  6. 

(s)  Scott   V.     Gillmore,    3    Taunt.  (2)   12  Anne,   stat.  2.  c.  16.      Lowe 

226.      See    Cruikshanks  v.  Rose,  1  M.  v.  Walter,  Dougl.  708.  7S6. 

6  Rob.  100. 
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grounds  shall  be  deemed  to  have  been  drawn,  accepted,  made, 
or  taken  for  an  illegal  consideration  (a) ;  and  that  if  any  person 
shall  make,  draw,  give,  or  execute  any  such  note  or  bill,  and 
shall  pay  to  any  indorsee  or  holder  thereof  the  money  thereby 
secured,  or  any  part  thereof,  such  money  shall  be  deemed  to 
have  been  paid  for  and  on  account  of  the  person  to  whom 
such  bill  or  note  was  originally  given  upon  such  illegal  con- 
sideration as  aforesaid,  and  shall  be  a  debt  due  from  such 
last-mentioned  person  to  the  person  who  shall  so  have  paid 
the  money.  By  stat.  3  &  4  Wm.  4.  c.  98.  s.  7.,  bills  or  notes 
payable  within  three  months  after  date,  or  not  having  more 
than  three  months  to  run,  were  exempted  from  the  usury 
laws  altogether.  (6)  Stat.  1  Vict.  c.  80.  has  extended  this 
exemption  to  twelve  months,  the  latter  act  was  limited  to 
expire  in  1840.  As  few  bills  have  a  longer  period  than 
twelve  months  to  run,  the  effect  of  this  enactment  was 
practically  almost  to  abolish  the  laws  of  usury  as  far  as 
negotiable  instruments  are  concerned.  And  it  has  since  been 
continued,  and  its  operation  considerably  extended,  by  2  &  3 
Vict.  c.  37.  and  8  &  9  Vict.  c.  102.,  the  former  of  which 
statutes  will  be  found  in  the  Chapter  on  "  Contracts  of  Debt," 
and  in  the  Appendix. 

When  the  illegality  was  such  as  to  make  the  instrument 
Void  in  the  hands  even  of  a  bond  fide  indorsee,  yet  if  it  were 
not  originally  made  on  that  consideration,  such  illegality  in 


(ft)  See  Hitchcock  v.  Way,  6  Ad.  & 
E.  943. 

(h)  See  King  v.  Bradden,  10  Ad.  & 
E.  675.  It  lias  been  held  that  where  a 
bill  is  exempted  from  the  operation  of 
the  usury  laws  by  this  act,  a  warrant  of 
attorney  given  to  secure  the  payment 
thereof  is  so  also.  Connop  v.  Meaks, 
2  Ad.  &  E.  326.  But,  where  money 
was  advanced  on  deposit  of  a  lease  and 
a  warrant  of  attorney,  and  a  promissory 
note  was  given  as  a  collateral  security,  it 
was  held,  that  the  case  was  not  within  the 
statute.  Berrington  v.  Collis,  5  Bingh. 
N.  C  ."32.  A  note  payable  within 
the  limited  time,  but,  by  agreement, 


to  be  renewed,  was  held  good  by  the 
Exchequer  in  opposition  to  a  decision 
of  the  Court  of  Bankruptcy.  Holt  v. 
Miers,  5  M.  &  W.  168.  The  deposit 
of  a  lease  or  other  real  security  given  for 
the  amount  of  bills  then  due  and  interest, 
on  the  original  discounting  of  which 
more  than  5  per  cent,  interest  had  been 
agreed  for,  is  not  invalid,  if  nothing  is 
said  at  the  time  as  to  its  being  a  se- 
curity for  further  interest  at  the  same 
rate,  and  it  will  not  be  invalidated  by  the 
subsequent  receipt  of  bills  for  the  debt 
at  a  greater  rate  of  interest.  Bell  v, 
Coleman,  2  C.  B.  268. 
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the  consideration  on  which  it  was  afterwards  transferred,  was  Resistance 
no  defence  against  such  indorsee,  if  he  was  not,  in  making  out  fn*nt.^  ^*^ 
his  title,  bound  to  state  or  prove  the  signature  of  the  person  ^ 

who  made  the  illegal  transfer  (c) ;  the  authorities  were  con- 
tradictory upon  the  question  whether  such  illegality  was  a 
defence,  when  he  was  bound  to  state  the  signature  and  prove 
it.  (d) 

As  to  gaming  securities,  it  was  never  any  objection  to  an 
action  against  the  indorser  that  the  bill  or  note  was  made  on 
a  gaming  consideration ;  for  though  the  statute  directed  that 
they  should  be  void  to  all  intents  and  purposes,  that  meant 
only  so  far  as  was  necessary  to  further  the  purposes  of  the 
act ;  and,  to  exempt  an  indorser  from  suit  might  have  assisted 
a  winner,  whom  the  statute  meant  to  punish  not  to  pro- 
tect, (e) 

Again,  the  defendant  may  admit  his  former  liability,  but 
contend  that  it  has  been  determined  by  the  suspension,  extin- 
guishment, satisfaction,  or  discharge,  of  the  holder's  right  of 
action.  We  will  say  a  few  words  concerning  each  of  these 
grounds  of  defence. 

1st.  Of  Suspension. — If  the  holder  I'eneio  the  bill  or  note, 
that  is,  if  he  take  another  bill  or  note  from  the  defendant  in 
continuation  of  it,  his  right  of  action  on  the  first  bill  or  note 
is  suspended  (f)  till  he  has  satisfied  the  defendant  that  he  has 
no  claim  against  him  on  the  second,  ex.  gr.,  by  delivering  it 
up.  There  may,  after  a  bill  or  note  has  been  made,  be  a 
binding  verbal  promise  for  valuable  consideration  to  renew  it 
when  due  {f/) ;  but  the  defendant  who  relies  on  such  a  promise 

(i)  Daniel  v.  Cartony,  1  Esp.  274.  9.   Maillard  v.  Duke  of  Argyll,  6  M.  & 

(</)  Parr    v.    Eliason,    1  East,    92.  Gr.40.   But  the  receipt  of  bills  accepted 

Daniel  v,  Cartony,  uhi  supra.     Lowes  by  a  third  person,  which  are  not  nego- 

V.  INIazzarcdo,  1  Stark.  385.  tiable  by  the  party  giving  them,  will  not 

(e)  Edwards  v.  Dick,  4  B.    &  A.  suspend  the  remedy.     James  v.  Wil- 

212.  Hams,  13  M.  &  W.  828.    As  to  the  re- 

(/)  Kendrick  v.  Lomax,  2  Tyrwh.  quisites  of  a  plea  setting  up  this  defence, 

445.,  2  C.  &  J.  405.    See  Ex  parte  Bar-  sec  Price  v.  Price,  16  L.  J.  Ex.  98. 

clay,  7  Ves.  597.      Bishop  v.  Rowe,  3  (^)  Hoare  v.  Graham,  3  Camp.  58. 

ISI.  &  S.   362.     Dillon  v.   Rimmer,  1  Per  Lord  Ellenborough.     See  Gibbon 

Bingh.  100.    See  Lumley  f.  Musgrave,  v.  Scott,  2  Stark.  286. 
and  Lumley  v.  Fludson,  4  Bing.  N.  C. 
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must  show  that  he  took  proper  steps  to  obtain  the  renewal  (h); 
and  such  a  promise  must  not  be  contemporaneous  with  the 
drawing  of  the  bill  or  note,  or,  if  it  be  made  to  an  indorscr, 
with  his  indorsement ;  if  it  be,  the  law  will  not  enforce  it ; 
for,  to  do  so,  would  be  to  incorporate  with  a  written  contract 
an  incongi'uous  parol  condition,  Avhich  is  contrary  to  first 
principles,  (z)  .  . 


2dl7,  Extinguishment. —  The  defendant's  liability  on  the 
bill  or  note  will  be  extinguished,  if  the  plaintiff  obtain  from 
him  a  security  of  a  higher  description,  ex.  gr.,  a  judgment 
upon  it  against  him.  (J)  But  such  a  judgment  is  not  per  se  a 
satisfaction  of  the  debt,  nor  will  it,  until  satisfaction,  prevent 
the  holder  from  proceeding  on  the  bill  or  note  against  any 
other  distinct  party  to  it.  (/<) 


3dly,  Satisfaction.  —  Satisfaction  is  by  actual  payment  of 
the  bill  or  note,  or  what  is  equivalent  to  payment,  and  this 
releases  all  the  parties  ;  for  though  the  holder's  claim  may  be 
extinguished  as  to  some  and  not  as  to  others,  yet  if  satisfied 


(A)   Gibbon  v.  Scott,  uhi  supra. 

(i)  Hoare  v.  Graham,  3  Camp.  57. 
Free  v.  Hawkins,  8  Taunt.  92.  Wood- 
bridge  V.  Spooner,  3  B,  &  A.  233. 
Ridout  V.  Bristow,  1  Tyrwli.  84.,  1  C. 
&  J.  231.  Rawson  v.  Walker,  ]  Stark. 
361,  Moscley  v.  Hanfcrd,  10  B.  &  C. 
729.  Campbell  v.  Hodson,  Gow,  74. 
On  the  same  principle,  proof  cannot  be 
received  of  a  consideration  different 
from  that  named  in  the  instrument, 
Ridout  V.  Bristow,  or  of  a  parol  agree- 
ment contemporaneous  with  the  making 
of  the  note  to  the  effect,  that  it  shall 
not  be  paid  if  a  certain  event  happen. 
Foster  c.  Jolly,  1  C,  M.  &  R.  703. 
Sie  Richards  v.  Thomas,  ibid.  774. 
Adams  v.  Wordley,  1  M.  &  W.  374. 

(j)  Siddall  V.  Rawclilfe,  1  C.  &  M. 
487.,  3  Tyrwh.  441. 

(Ii)  Bac.  Abr.  Extinguishment,  D. 
Claxton  V.  Swift,  2  Shower,  441.  494., 
Lutw.  882.  Hayling  v.  Mulhall,  Bl. 
1235.  See  Letchmere  v.  Fletcher,  1 
C.  &  M.  623.,  3  Tyrwh.  450.  vbi,  per 


Bayley,  B.  "  Suppose  that  on  a  joint 
and  several  note,  you  sue  one  and  get 
judgment,  you  may  sue  the  other."  S. 
C.  p.  634.  "  It  may  be,  where  you 
sue  and  recover  judgment  against  one 
debtor  only,  upon  a  contract  which  is 
joint  and  not  several,  that  your  right 
to  sue  on  the  joint  contract  is  de- 
stroyed ;  that,  if  so,  would  be  so  merely 
on  the  ground  of  the  difficulty  (o 
which  the  form  of  action  would  give 
rise,  because  the  defendant  would  have 
a  right  to  plead,  that  he  made  no  con- 
tract, except  with  the  other  defendant, 
against  whom  the  judgment  was  en- 
tered, and  he  could  not  be  joined." 
And,  in  conformity  with  tlicse  observa- 
tions, it  has  recently  been  held  that  a 
judgment  against  one  contractor  on  a 
simply  joint  contract,  notwithstanding 
Stat.  3  &  4  Wm.  4.  c.  42.  s.  10.,  af- 
fords a  good  answer  to  an  action  ag.iinst 
any  other  of  the  joint  contractors. 
King  V.  Hoare,  13  M.  &  W.  494. 
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as  to  any,  it  is  satisfied  as  to  all.  (I)     But  payment  of  the   Resistance 

.  Ill*  IT        against  pay- 

bill,  even  at  maturity,  by  a  stranger,  who  had  improperly  dis-   ment, 

counted  the  bill,  and  pays  in  order  to  obtain  it  from  the  holder, 

will  not  discharge  the  acceptor,  (m)     The  taking  of  a  man  in 

execution,  and  discharging  him  on  a  letter  of  licence,  is  no 

satisfaction  as  to  antecedent  parties  (n) ;  nor  if  he  be  so  taken, 

and  afterwards  discharged  as  an  insolvent,  will  that  protect 

him  against  any  party  except  that  one  at  whose  suit  he  was 

taken,  (o)     There  may  be  a  satisfaction  pro  tanto,  as  by  part 

payment,  or  the  receipt  of  dividends  under  a  commission  of 

bankruptcy.  (;:») 

Any  material  alteration  (</)  of  a  bill  or  note,  after  it  has 

been  issued,  unless  satisfactorily  accounted  for,  operates  as  a 

satisfaction  thereof  (r) :  and  even  though  the  parties  consent 


(0  Ex  parte  Wildman,  2  Ves.  115. 
Windham  v.  Withers,  Str.  515.  Gil- 
lard  V.  Wise,  5  B.  &  C.  1 34.  As  to 
■what  may  operate  as  a  satisfaction,  see 
Sard  V.  Rhodes,  1  M.  &  W.  153.  Si- 
bree  v.  Tripp,  15  M.  &  W.  23. 

(m)  Deacon  v.  Stodhart,  2  M.  &  Gr. 
317. 

(n)  Hayling  v.  Mulhall,  Bl.  1235. 
M'Donald  v.  Bovington,  4  T.  R.  825. 
See  this  subject  discussed,  Michael  v, 
Myers,  6  M.  &  Gr.  702.  These  two 
cases  seem  referable  to  the  next  head, 
viz.  Discharge. 

(o)  M'Donald  v.  Bovington,  4  T. 
R.  825.  This  case  was  decided  on  the 
peculiar  wording  of  32  Geo.  2.  c.  28., 
now  repealed  by  1  &  2  Vic.  c.  110., 
which  would  appear  to  hare  a  more 
extensive  operation. 

(p)  Bacon  v.  Searles,  1  H.  Bl.  88. 
Pierson  v.  Dunlop,  Cowp.  571.  See 
Johnson  v.  Kennion,  2  Wils.  262. 

(q)  Sometimes  an  alteration,  which 
would  otherwise  be  material,  is  pre- 
vented from  being  so  by  the  form  of 
pleading,  ex.  gr.  in  Sibley  v.  Fisher,  7 
Ad.  &  E.  444.,  an  alteration  in  the 
date  was  not  allowed  to  be  insisted  on, 
issue  having  been  taken  on  the  indorse- 
ment only.  So  in  Parry  v.  Nicholson, 
13  M.  &  W.  778.,  under  an  issue  on 
the  acceptance,  and  in  Mason  v,  Bradley, 


1 1  M.  &  W.  500.,  the  removal  of  the 
name  of  a  joint  maker  from  a  note, 
was  held  not  to  be  available  as  an  ob- 
jection under  a  traverse  of  the  making. 
See  Heming  v.  Trenery,  9  Ad.  &  E. 
926. 

(r)  Alderson  v.  Langdale,  3  B.  & 
Ad.  660.  Master  v.  Miller,  4  T.  R. 
320.  The  latter  of  these  cases  decides, 
that  no  action  can,  after  such  alteration, 
be  maintained  on  the  bill.  The  former, 
that  such  an  alteration  made  by  the 
plaintiff  operates  as  a  satisfaction,  not 
only  of  the  bill  but  of  the  debt  for 
which  it  wils  given.  In  Alderson  v. 
Langdale  the  debtor  was  the  drawer  of 
the  bill ;  but  in  Atkinson  v.  Hawden, 
2  Ad.  &  E.  628.,  where  he  was  the 
acceptor,  and  so  would  have  had  no 
remedy  over  on  the  bill,  the  alteration 
was  held  to  be  no  satisfaction  of  the 
original  debt.  So  where  an  agent  of 
both  parties  altered  it  before  it  had 
been  delivered  to  the  plaintiff.  Sloman 
r.  Cox,  5  Tyrwh.  1 75.,  1  C,  M.  &  R. 
471.  An  alteration,  even  by  a  stranger 
in  a  material  point,  will  vitiate  the 
instrument,  as  it  was  the  laches  of  the 
holder  in  not  keeping  it  safely.  See 
the  principle  laid  down  and  explained 
Cam.  Scacc.  Davidson  v.  Cooper,  13 
M.  &  W.  343. 
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to  such  an  alteration,  the  instrument,  though  unimpeachable 
by  them,  is  a  new  contract,  and  the  old  stamp  will  not  suffice  (s), 
unless  such  alteration  were  made  to  correct  a  mistake,  and 
render  the  bill  what  it  was  originally  meant  to  have  been,  (t) 
Alterations  in  the  date,  sum,  or  time  for  payment,  or  the  in- 
sertion of  words  authorizing  transfer,  expressing  the  value 
received  to  be  on  a  particular  account,  or  an  unwarranted 
place  for  payment  (?<),  or  adding  a  new  maker  or  drawer  (y), 
are  material.  But  the  insertion  of  a  mere  memorandum, 
giving  the  right  place  for  payment,  or  the  correction  of  the 
drawee's  name  to  make  it  correspond  with  his  acceptance,  are 
not  so.  (w)  An  alteration  perfectly  immaterial  to  the  rights 
of  the  parties  wiU  have  no  effect,  as,  for  instance,  the  addition 
of  a  new  name  after  the  note  had  already  become  due,  and  was 
dishonoured,  (x)  Nor  will  the  alteration  affect  its  validity, 
if  made  with  the  consent  of  parties  before  it  has  issued,  (t/)  A 
bill  or  note  is  issued  when  it  is  in  the  hands  of  some  person 
entitled  to  make  a  claim  upon  it,  not  before  (z) ;  and  this  is. 


(s)  Bowman  v.  Nichol,  5  T.  R.  537. 

(0  Byrom  v.  Thompson,  11  A.  & 
E.  31.  Kershaw  v.  Cox,  3  Esp.  246. 
Jacob  V.  Hart,  6  M.  &  S.  142.  Clark 
V.  Blackstock,  Holt,  474. 

(n)  Walton  v.  Hastings,  4  Camp. 
223.  1  Stark.  215.  Outhwaite  v. 
Luntley,  4  Camp.  179.  Bowman  v. 
Nichol,  5  T.  R.  537.  Cardwell  v. 
Martin,  9  East,  190.  Kershaw  i'. 
Cox,  3  Esp.  246.  Knill  v.  Williams, 
10  East,  431.  Clark  v.  Blackstock, 
Holt,  474.  Alderson  v.  Langdale,  3  B. 
8c  Ad.  660.  Tidmarsh  v.  Grover,  1  M. 
&  S.  735.  Cowie  v.  Halsall,  4  B.  &  A. 
197.  R.  V.  Treble,  2  Taunt.  328. 
Mackintosh,  v.  Haydon,  1  R.  &  M.  362. 
See  Taylor  v.  Mosely,  6  C.  &  P.  278. 
In  these  two  cases,  and  also  in  Calvert  v. 
Baker,  4  M.  &  W.  416.,  the  alteration 
consisted  in  the  insertion  of  a  place  of 
payment  in  the  acceptance,  without 
adding  the  words  prescribed  by  stat.  1 
&  2  Geo.  4.  c.  78.,  after  which  statute 
both  cases  occurred,  both  actions  were 
against  acceptors,  Sed  Heming  v. 
Trenery,  9  Ad.  &  E.  926.,  and  Crotty  i'. 


Hodges,  4  M.  &  Gr.  56 1.  In  neither 
case,  however,  was  the  addition  made 
with  the  acceptor's  consent.  In  Walter 
V.  Cubley,  4  Tyrwh.  87.  2  C.&M.  151., 
a  similar  .ilteration  was  made  with  the 
acceptor's  concurrence,  and  in  an  action 
against  him,  was  held  to  be  immaterial. 
Both  these  points  are  recognised  in  Dcs- 
browe  v.  Wetherby,  1  M.  &  Rob.  438. 

(?j)  Sed  vide  Cattlin  v.  Simpson,  3 
Nev.  &  Per.  348.  See  this  question 
discussed,  Gould  v.  Coombs,  1  C.  B. 
543.  And  it  would  seem  the  removal 
of  the  name  of  a  joint  maker  from  a  note 
to  which  it  was  originally  stipulated 
he  should  be  a  party,  would  be  a 
material  alteration.  Parry  i'.  Nicholson, 
13M.&W.  778. 

(w)  Trap  V.  Spearman,  3  Esp.  57. 
Marsen  v.  Petit,  1  Camp.  82.  n.  Far- 
quhar  v.  Southey,  1  M.  &  M.  14. 

(x)  Catton  V.  Simpson,  8  Ad.  &  E. 
136. 

(y)  Downes  v.  Richardson,  Bayley, 
5th  ed.  166.  Johnson  v.  D.  of  Marl- 
borough, 2  Stark.  313. 

(z)  Downes  v,  Richardson.     Card- 
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/•iii»««i                                N                     1  ngainst  pay- 
maker,  or  (when  the  alteration  is  in  the  acceptance)  accepted  ment. 


by  the  drawee.  («)  If  a  bill  or  note  exhibit  the  appearance 
of  alteration,  it  is  for  the  holder  to  account  for  it.  (i)  But 
the  mere  cancellation,  hy  mistake,  of  an  acceptance  or  indorse* 
ment,  is  no  satisfaction  of  the  bill,  or  discharge  to  the  parties 
whose  signatures  are  so  cancelled,  (c) 

4th.  Discharge. — Discharge  is  when  the  right  of  action  is 
not  merely  suspended,  but  destroyed,  without  any  satisfaction, 
as  by  a  release,  or  the  provision  of  a  Bankrupt  or  Insolvent 
Act.  Thus  an  acceptance  may  be  ivaived,  either  expressly  or 
impliedly,  so  as  to  discharge  the  acceptor: — expressly,  by  an 
agreement  to  that  effect  (d),  or  by  a  message  to  the  acceptor 
of  an  accommodation  bill,  that  the  business  was  settled  with 
the  drawer  (e) :  impliedly,  by  the  holder's  taking  to  himself 
the  known  consideration  of  the  acceptance,  as  when  the  holder 
agreed  with  the  acceptor,  that  he,  the  holder,  would  receive, 
instead  of  him,  that  benefit  which  had  induced  him  to  ac- 
cept. (/)  But  neither  length  of  time,  silence,  nor  a  declaration 
by  the  holder  that  he  should  look  to  the  drawer  for  payment, 
are  sufficient  to  discharge  the  acceptor,  {ff) 

well  V.    Martin,  9  East,  190.     Ken-  Cariss  v.  Tattcrsall,  2  M.  &  Gr.  890. 

nerley  v.  Nash,  1  Stark.  452.  See  Henman  v.   Dickenson,  5  Bingh. 

(a)  Walton  V.   Hastings,   4   Camp.  183.     Bishop,  r.  Chambre,  1  M.  &  M. 

223.      Outhwaite  »'.  Luntley,  4  Camp.  116.     Johnson  v.  D.  of  Marlborough, 

179.      Knill  I'.  Williams,  10  East,  431.  and  Downes  v.  Richardson,  ante. 
Tidmarsh  v.  Grover,  1  M.  &  S.  735.  (c)  Roper  r.  Birkbeck,  15  East,  17. 

Cowie   V.    Halsall,   4  B.   &   A.    197.  Wilkinson  ».  Johnson,  3  B.  &  C.  428. 

Johnson  v.  D.  of  Marlborough,  2  Star.  Novelli   v.    Rossi,    2  B.   &  Ad.   757. 

313.     Langton  v.  Lazarus,  5  M.  &  W.  Warwick  v.  Rogers,  5  M.  &  Gr.  340. 
629.  (d)  Walter  v.  Pulteney,  Dougl.  236, 

(6)   Knight  v.  Clements,  8  Ad.  &  E.  237.    248,    249.        See     Farquhar    r, 

215.     Tlie  jury,  if  there  be  no  other  Southey,  1  M.  &  M.  14.      See  Ellis  v. 

evidence,  cannot  be  permitted  to  look  Galindo,  cited  Dougl,  250.  n.    Stevens 

at    the    bill    and    conjecture    from    its  v,  Thacker,   Peake,   187.    Bay  ley,  5th 

appearance   how  the   alteration   c.ime  ed,  208.     Steele  v.  Harmer,  1 5  M.  & 

about.    Ibid.      Clifford  v.  Lady  Hyde  W.  831. 

Parker,   2  M.  &  Gr.  909.       But  cir-  (e)  Black  v.  Peele,  Dougl.  236, 237. 

cumstantial    evidence    of    consent    is  248,  249. ;    Bayley,  uhi  supra. 
sufficient,  as  when  interest   has  been         (y)  Mason  i\    Hunt,    Dougl.  284. 

paid  on  it  as  altered,  and  the  person  297. ;  Bayley,  uhi  supra.         I 
who  prepared  the  note  states  that  he         (^r)  Parker  v.  Leigh,  2  Stark.  228. 

meant  to  have  dl"awn  il  in  that  form.  Farquhar  r.  Southey,  1  M.  &  M.'14. 
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It  is  a  maxim  of  law  that  if  one  principal  in  a  contract,  by 
any  act  of  his  ovm,  discharge,  or  even  give  time,  though  but 
for  a  moment,  to  the  other  principal,  he  discharges  all  his 
sureties.  In  the  contract  by  bill  or  note,  the  maker  or  ac- 
ceptor is  considered  the  principal,  and  the  indorsers  as  his 
sureties ;  and  consequently  if  the  holder  either  discharge  or 
suspend  his  remedy  against  the  former,  the  latter,  unless  they 
have  previously  consented  to  it  (A),  or  afterwards  promised  to 
pay  with  knowledge  of  it,  are  all  immediately  discharged  (/); 
but  a  mere  forbearance  to  sue  the  acceptor,  without  any  valid 
agreement  not  to  do  so,  will  not  discharge  them  (j) ;  nor  will 
the  taking  a  collateral  security  from  the  acceptor  (A),  as  a  new 
bill  not  in  renewal  of  the  old  one.  It  seems  that  a  subsequent 
indorser  stands  in  the  light  of  a  surety  for  the  prior  ones  (/), 
and  therefore,  that  if  the  holder  discharge  or  give  time  to  a 
jprior  indorser,  he  will  discharge  those  subsequent  to  him.  {m) 
But  the  discharge  of  a  subsequent  indorser  does  not  discharge 
a  prior  one.  (ji)  In  Hall  v.  Cole  (o),  the  drawer  of  a  bill 
payable  to  his  own  order  indorsed  to  A.,  who  indorsed  it  back 
to  the  drawer,  and  the  drawer  then  indorsed  it  to  B.  In  an 
action  by  B.  against  A.  it  was  held  that  the  acceptance  by  B, 


Dingwall  v.  Dunster,  Dougl.  235.  247. 
Adams  ».  Gregg,  2  Star.  531.  Anderson 
V.  Cleveland,  13  East,  430.;  Bayley, 
vhi  supra. 

(h)  Clark  V.  Devlin,  3  B.  &  P.  363. 
See  Withall  v.  Masterman,  2  Camp. 
179.  Stevens  r.  Lynch,  12  East,  38, 
Isaac  V.  Daniel,  15  L.J.  Q.B.  148. 
Consenting  to  a  judge's  order  for  a  stay 
of  proceedings  against  tlie  acceptor,  or 
prior  party,  on  payment  of  debt  and 
costs,  is  not  giving  him  time  so  as  to 
discharge  the  drawer,  or  subsequent 
party,  Kennard  v.  Knott,  4  M.  &  Gr. 
474.  Michael  v.  Myers,  6  M.  &  Gr. 
702. 

(i)  Ex  parte  Smith,  Co.  B.  L.  5th 
ed.  168,  9.  English  v.  Darley,  2  B, 
&  P,  61.  Gould  V.  Robson,  8  East, 
576.  Withall  v.  Masterman,  2  Camp. 
179.  De  la  Torre  r.  Barclay,  1  Stark. 
7.  Rees  v.  Berrington,  2  Ves.  jun. 
S40. 


(j)  Walwyn  v.  St.  Quentin,  1  B.  & 
P.  652.  Pliilpott  V.  Briant,  4  Bingh. 
717.  Orme  v.  Young,  Holt,  N.  P.  C. 
84.  Combe  v.  Woolf,  8  Bingh,  156, 
Clarke  v.  Wilson,  3  M.  &  W,  208, 

(k)  Pringv.  Clarkson,  1  B,  &  C,  14. 
See  Price  v.  Edmunds,  10  B.  &  C 
578.     Bedford  v.  Deakin,  2  Star,  178, 

(/)  Sed  vide  the  observations  of 
Tindal,  C,  J.,  in  Basset  v.  Dodgin,  9 
Bingh.  653, 

(m)  Hall  V.  Cole,  4  Ad.  &  E,  577. ; 
6  Nev.  &  Mann.  124.  Ellison  v. 
Dezell,  Selw,  N,  P.  Sth  ed,  364.,  Per 
Lord  Eldon  in  English  v,  Darley,  2  B, 
&  P.  62.  See  Bank  of  Ireland  v. 
Beresford,  6  Dow.  234,  Smitli  v. 
Knox,  3  Esp.  46.,  per  Lord  Eldon. 

(w)  Haylingr;.  Mulhall,  2  Bl.  1235. 
Claridge  v.  Dalton,  4  M.  &  S.  226. 
See  Haigh.  v.  Jackson,  3  M,  &  W. 
598, 

(o)  4  Ad.  &  E.  577. 
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of  a  cognovit  from  the  drawer  discharged  A.,  though  it  did  not   Resistance 

again 
incnt, 


appear  whether  the  cognovit  was  given  in  the  character  of 


drawer  or  in  that  of  indorser. 

It  was  once  thought  that  the  acceptor  of  an  accommodation 
bill,  or  maker  of  an  accommodation  note,  stood  in  the  light  of 
a  surety,  and  that  the  holder  would  discharge  him  by  dis- 
charging or  giving  time  to  the  person  for  whose  accommodation 
he  accepted,  (p)  But  this  has  often  been  questioned ;  and 
would  perhaps  not  now  be  so  decided  [q),  especially  where  the 
holder,  when  he  took  the  bill  or  note,  did  not  know  of  the  ac- 
commodation. However,  in  such  a  case  it  has  been  held  that 
giving  time  to  an  accommodation  acceptor  will  not  discharge 
the  drawer  for  whose  accommodation  he  accepted,  (r)  Where 
a  promissory  note  is  deposited  by  one  party  by  way  of  se- 
curity for  the  debt  of  another,  the  liability  of  the  maker 
stands  on  the  same  footing  precisely  as  that  of  an  ordinary 
guarantor,  (s) 

One  of  two  joint-makers  of  a  promissory  note,  though  he 
may  have  signed  for  the  other's  accommodation,  cannot,  it 
seems,  consistently  with  the  principles  above  laid  down,  be  so 
looked  upon  as  his  surety,  that  giving  time  to  the  other  may 
discharge  him.  (t)  Supposing  even  that  he  could,  he  would 
not  be  discharged  by  the  holder's  taking  from  the  other 
maker  a  cognovit,  defeasible  upon  the  payment  of  instalments, 
the  first  of  which  would  fall  due  before  the  maker  giving  it 
could  have  been  sued  to  execution,  (u)  But  one  joint-maker 
of  a  note  is  discharged  by  the  holder's  discharging  the  other. 


(jo)  Laxton  v.    Peat,  2  Camp.  185.  (r)  Collott  v.  Haigh,  3  Camp.  281. 

See   Bank   of  Ireland  v.   Beresford,  6  («)  Stone  v.  Compton,  5  Bingh.  N. 

Dow.  233.      Ex  parte  Glendinning,  1  C.  142.      See  also  Brown  v.  Wilkinson, 

Buck.  517.  13  M.  &  W.  14, 

(9)  Raggett  V.    Axmore,   4  Taunt.  {t)  Price  v.  Edmunds,   10  B.  &  C. 

730.     Fentum  v.    Poeock,    5    Taunt.  578.    See  Garrett  v.  Jul),  Selw.  N.  P. 

192.       Kerrison   r.    Cooke,    3    Camp.  386, 8th  edition.     Hall  i>.  Wilcox,  1  M. 

362.    Mallet  «j.  Thomson,  5  Esp.  178.  &   Rob.  58.      Perfect  v.   Musgrave,  6 

Yallop    V.    Ebers,    1    B.  &    Ad.    698.  Price,  111. 

Carstairs  v.   RoUeston,   5  Taunt.  55\.  (u)  Price  v.  Edmunds,  10  B.  &   C. 

Farquhar  v.   Southey,   1  M.  &  IM.  14.  578. 
Nichols  V.    Norris,    3    B.   &   Ad.    41. 
Harrison    v.    Cortauld,    3   B.    &    Ad. 
36. 
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ment. 


and  that  without  any  reference  to  the  law  of  principal  and 
surety,  but  on  the  ground  that  the  creditor's  discharge  of  one 
joint  debtor  is  a  discharge  of  all.  (v) 


Section  IX.  —  Remedy  upon  Lost  Bills  and  Notes. 


Remedy  upon 
lust  bills  and 
notes. 


We  have  now  seen  how  payment  of  a  bill  or  note  is,  gene- 
rally speaking,  to  be  enforced  or  resisted.  There  are,  how- 
ever, some  peculiar  considerations  respecting  the  mode  of 
proceeding,  when  the  instrument  has  been  lost  or  destroyed. 
The  person  who  pays  a  bill  or  note  has,  generally  speaking, 
a  right  to  the  instrument  itself  as  his  voucher ;  and  there  is  a 
case  in  which  the  acceptor,  having  paid  the  money  to  the 
holder,  was  held  entitled  to  recover  it  back  on  the  refusal  of 
the  latter  to  give  up  the  bill,  (vi) 

If  a  bill  or  note  has  been  lost  before  it  is  due,  and  was, 
when  lost,  in  such  a  state  that  a  transferee  of  the  finder  bond 
fide  and  for  a  valuable  consideration  might  recover  on  it,  the 
loser  cannot  succeed  in  an  action  upon  it  at  law  {x) :  nor  can 
any  action  be  maintained  for  the  consideration  on  which  it 
was  given  (y),  since  the  bill  operated  as  payment.  So  if  a 
bill  or  note  transferable  by  delivery  be  cut  in  halves,  and 
half  be  lost,  it  has  been  held  that  the  holder  cannot  sue  at 
law  upon  the  other  half,  {z)  In  Bayley  on  Bills  of  Exchange, 
5th  edition,  p.  374,  it  is  remarked  that  Lord  Ellenborough 
assigned  as  a  reason  for  the  decision  in  this  case,  that  "  The 
other  half  might  have  immediately  got  into  the  hands  of  a 
bond  fide  holder  for  value,  and  he  would  have  as  good  a  right 
of  suit  on  that  as  the  plaintiifs  on  the  other  half,  which  after- 
wards reached  them;  but  the  maker  of  a  promissory  note 


(v)  Nicholson  v.  Revel),  4  Ad.  &  E. 
675,  and  so  will  the  obtaining  a  judg- 
ment against  one  joint-maker  discharge 
the  other.  King  v.  Hoare,  13  M.  & 
W.  494. 

(w)  Alexander  v.  Strong,  9  M,  &  W. 
73.S. 

(a:)  Pierson  v.  Hutchinson,  2  Camp, 
211,  et  notas.    Davis  v,  Dodd,  4  Taunt. 


602.       Poole    V.    Smith,     Holt,    145. 
Pooley    V.    Millard,    1    Tyrwh.    331 
1  C.  &  J.  414.     Hansard  v.  Robinson, 
7  B.  &  C.  90. 

(y)  Champion  v.  Terry,  3  B.  &  B. 
295.  Alderson  v.  Langdale.  3  B.  & 
Ad.  660. 

(z)  Mayor  v.  Johnson,  3  Camp.  324. 


BILLS   OP   EXCHANGE   AND   PROMISSORY   NOTES.  259 

cannot  be  liable  in  respect  of  it  to  two  parties  at  the  same  Remedy  upon 
time ;  "  and  the  learned  author  adds,  "  But  qucere  whether  a  notes. 
man  who  takes  half  a  note  does  not  take  it  at  his  peril." 
There  seems  good  reason  for  the  doubt  implied  in  this  quare  ; 
and  the  case  of  Mar/or  v.  Johnson  may  be  considered  open  to 
review.  However  that  may  be,  if  the  loser  can  show  that 
the  bill  was  accidentally  destroyed,  or  had  no  indorsements, 
except  special  ones,  or  was  unindorsed  and  not  transferable 
save  by  indorsement,  he  may  (unless  the  previous  authorities 
be  considered  as  overruled  by  Hansard  v.  Robinson,  7  B.  & 
C.  90.,  which  is,  however,  prior  to  Wain  v.  Bailey,  10  Ad.  &  E. 
616.)  maintain  an  action  either  on  it  or  for  the  original  con- 
sideration, if  any,  since  no  one  else  can  in  such  case  acquire 
a  title  to  it  (a),  (unless,  indeed,  the  defendant  would  have 
had  a  remedy  over  on  the  bill  or  note  upon  paying  it,)  (ft) ; 
and  in  such  a  case,  if  judgment  go  by  default,  the  court  will 
grant  a  rule  to  compute  principal  and  interest,  (c)  Sir  John 
Campbell,  in  his  note  to  Pierson  v.  Hutchinson,  suggests  that 
**  another  distinction  may  perhaps  be  taken  with  respect  to 
a  bill  indorsed  in  blank,  and  lost  after  it  has  become  due : 
as  the  finder  could  not  in  that  case  give  an  effectual  right  of 
action  even  to  an  indorsee  for  value  and  without  notice,  it 
may  be  thought  that  the  acceptor  cannot  insist  on  an  indem- 
nity." However,  he  afterwards  observes,  that,  *'  as  a  plaintiff 
would  make  out  o,  prima  facie  case  by  proving  the  acceptance 
and  indorsement,  it  might  be  hard  to  expose  the  acceptors, 
without  any  indemnity,  to  the  hazard  of  showing  by  legal 
evidence  that  the  bill  had  been  lost  after  it  became  due." 
And  accordingly  the  distinction  in  question  has  been  virtually 
denied  to  exist,  (d)    In  Bayley  on  Bills,  5th  edition,  p.  372-3., 

(a)  Vide  Wain  v.  Bailey,  10  Ad.  &  (c)  Flight?;.  Browne,  2  Tyrwh.  312. 

E.   616.      Rolt  V.  Watson,   4   Bingh.  Brown   v.   Messiter,  3  M.   &  S.   281. 

273.      Mayor  v.  Johnson.     Pierson  v.  Allen  r.  Miller,  1  Dowl.  320. 

Hutchinson,  et  notas.     Long  v.  Baily,  (d)  Poole  v.  Smith,  Holt,  144.;  and 

ibid.      Vide    Hansard   v.    Robinson,   7  see  Pooley  v.   Millard,   1  Tyrwh.  334, 

B.  &  C.  90,  1  C.  &  J.  414.  per  curiam. 

(6)  Champion  v.  Terry,  3  B.  &  B. 
285. 
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a  distinction  is  drawn  between  this  case  and  that  in  which 
judgment  is  allowed  to  go  by  default.  The  words  are,  "  If 
a  bill  be  lost  after  action  brought  thereon,  and  defendant 
suffer  judgment  by  default,  the  court  will,  on  a  copy  verified 
by  affidavit,  refer  it  to  the  Master,  to  see  what  is  due  there- 
on (e),  especially  where  the  bill  has  been  shown  to  defendant, 
and  he  has  admitted  his  signature,  and  promised  payment. 
But  if  the  bill  be  lost  after  action  brought,  and  defendant  re- 
sist the  action,  and  put  the  plaintiff  to  prove  the  bill,  the  loss 
will  be  no  excuse  for  the  non-production  of  the  bill,  and 
plaintiff  will  not  be  entitled  to  recover.  However,  neither 
in  Brown  v.  Messiter,  nor  in  Allen  v.  Miller,  does  it  appear 
on  what  terms  the  rule  to  refer  was  granted,  or  in  what  cha- 
racter the  plaintiff  sued ;  possibly  he  was  either  -payee  or 
special  indorsee ;  for  in  a  subsequent  case  (/),  the  court  granted 
the  rule,  subject  to  the  terms  of  producing  to  the  Master  a 
copy  of  the  bill  verified  by  affidavit,  and  it  being  also  sworn 
that  there  was  no  indorsement  on  the  bill  itself. 

In  cases  when  the  loser  of  a  bill  is  precluded  by  the  above 
rules  from  obtaining  relief  in  a  court  of  law,  he  may  enforce 
payment  in  equity  on  giving  a  proper  indemnity,  {(jf)  And 
stat.  9  &  10  Wm.  3.  c.  17.  s.  3.  enacts,  "that  if  any  inland 
bill  be  lost  or  miscarry,  within  the  time  limited  for  its  payment, 
the  drawer  shall,  on  security  given  upon  request  to  indem- 
nify him  if  such  bill  be  found  again,  give  another  bill  of  the 
same  tenor  with  the  first."     It  has  been  remarked  that  the 


(e)  Brown  v.  Messiter,  3  M.  &  S. 
281.  Accord.  Allen  v.  Miller,  1  Dowl. 
420.  See  Clarke  v.  Quince,  3  Dowl. 
26. 

(/)  Flight «.  Browne,  2  Tyrwh.  312. 
But  now  th6  plaintiff  would  not  be 
bound  to  produce  the  bill  before  the 
master,  as  the  defendant  could  not 
avail  himself  of  any  part  payment  upon 
a  judgment  by  default.  He  is  not 
bound  to  produce  it  without  notice 
upon  the  trial,  unless  there  be  a  plea 
whicli  renders  it  incumbent  on  him  to 
prove  it:   see   Lawrence  v.  Clarke,   14 


M.  &  W.  250.  Go  Jered  v.  Armour,  3 
Q.  B.  292.  Read  v.  Gamble,  10  Ad. 
&  E.  597.  note;  and  it  may  be  ques- 
tioned whether  the  defence  of  the  bill 
being  lost,  or  the  plaintiff  not  being  the 
holder  of  it,  must  not  be  specially  plea- 
ded; otherwise  the  plaintifFmight  prove 
it  in  the  same  manner  as  any  other 
instrument  which  he  cannot  produce. 

ig)  1  Ves.  341.,  5  Ves.  338.,  6  Ves. 
812,  and  see  the  judgment  of  C.  B. 
Richards,  in  Davies  v.  Dodd,  Wils. 
Exch.  Rep.  111. 
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equity  of  this  statute  seems  to  comprehend  Indorsements  also,   Remedy  upoa 
and  that  stat.  3  &  4  Ann.  c.  9.,  which  gives  the  same  reme-  notes. 
dies  on  notes  as  were  then  in  use  on  inland  bills,  would  seem 
to  extend  it  to  notes,  (h) 

(*)  Bayley,  5th  ed.  131. 
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CHAPTER  11. 

CONTRACTS  WITH  CARRIERS. 

Contracts  with    A  COMMON  Carrier  IS  One  who  undertakes  for  hire  to  trans- 
carriers.  1  1      /»       1  1 
port  the  goods  of  such  as  choose  to  employ  him  from  place  to 

place  (a)  Of  this  description  are  the  proprietors  of  stage- 
waggons,  and  coaches  which  carry  goods  for  hire ;  lightermen, 
hoymen,  bargeowners,  ferrymen  (i),  canal  boatmen,  owners 
and  masters  of  ships,  engaged  generally  in  the  transportation 
of  goods  for  hire  ;  and  otlier  persons,  owning  similar  instru- 
ments of  public  conveyance,  (c)  A  stage-coach  owner,  who 
carries  passengers  onlj/,  is  not,  properly  speaking,  a  common 
carrier;  he  does  not  warrant  the  safety  of  the  passengers, 
at  all  events ;  but  only  that,  so  far  as  human  care  and  fore- 
sight will  go,  he  will  provide  for  their  safe  conveyance,  (d) 
Nor  is  a  town  carman  not  plying  between  certain  termini, 
but  undertaking  casual  jobs,  (e)  A  Railway  Company  are 
common  carriers  with  regard  to  the  goods  which  they  convey, 
unless  the  act  constituting  them  limit  their  liability.  (/) 

The  duty  of  a  common  carrier  is  to  carry  the  goods  of  all 
persons  offering  (for  there  need  not  be  an  actual  tender  (^7)  ) 

(a)  1  Sal.  249.  see   Butterton  v.  Wood,  3  B.  &  B.  54. 

(5)  A  ferryman,  however,  seems  not  Pozzi  v.  Shipton,  8  Ad.  &  E.  963. 
to   be   in  the  situation  of  a  common  (d)  Aston  v.  Heaven,  2   Esp.  533. 

carrier,   at  all  events,  where  he  takes  Christie  v.  Griggs,  2  Camp.  79.   Dud- 

the    passenger   along  with  the   goods,  ley  v.  Smith,  I    Camp.  167;     White  v. 

Payne   v.    Partridge,    1     Show.     257.  Boulton,    Peake,    81.       Robinson    », 

1  Salk.  12.  Walker  v.  Jackson,  10  M.  Dunmore,  2  B.  &  P.  416.  See  Sharp 
&  W.  161.  V.  Grey,  9  Bingh.  457.     The   convey- 

(c)  2  I^d.  Raym.  909.  18;  5  T.    R.  ance    of  passengers    by    stage-coaches 

889.     Forward  v.  Pittard,  1  T.  R.  27.  is  regulated  by  2  &  3  Wm.  4.  c.  120. 

Bac.  Ab.  Carriers,  A.     Morse  v.  Slue,  and  5  k  6  Vict.  c.  79. 

2  Lev.  69.  Rich  v.  Kneeland,  Cro.  (e)  Brind  v.  Dale,  2  M.  &  Rob.  80. 
Jac.  330.  Having  »,  Todd,  1  Stark.  (/)  Palmers,  Grand  Junction  Rail- 
72.   Brook  V.  Pickwick,  4  Bingh.  218.  way  Co.,  4  M.  &  W.  749. 

Lovett  V.  Hobbs,  2   Show.    128.     Up-  (ff)  Pickford  v.  G.  J.  Railway  Co., 

share  v.   Aidee,  Cora.   25.     As  to  the     8  M.  &  W.  372. 
declaration  against  a  common  carrier. 
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carriers. 


to  pay  his  hire  (A),  (unless,  indeed,  his  carriage  be  full,  or  the   Contracts  with 

goods  are  of  such  a  kind  as  to  be  liable  to  extraordinary 

danger,  or  such  as  he  is  unaccustomed,  or  unable,  to  convey)  (i) : 

to  take  proper  care  of  them  in  their  passage,  and  to  make  a 

safe  and  right  delivery  of  them  at  the  time  agreed  upon,  or 

in  the  absence  of  any  stipulation  in  that  respect,  within  a 

reasonable   time.  (J)     At   common   law   he    stands    in    the 

situation  of  an  insurer  of  the  property  intrusted  to  him,  and 

is  answerable  for  every  loss  or  damage  happening  to  it  while 

in  his  custody,  no  matter  by  what  cause  occasioned,  unless  it 

were  by  the  act  of  God,  such  as  a  tempest,  or  that  of  the 

King's  enemies.     In  other  cases,  even  his  entire  faultlessness 

does  not  excuse  him :  thus  he  is  liable  for  damage  done  by 

accidental  fire,  or  by  a  robbery,  (k)     His  liability  continues 

up  to  the  time  of  the  goods  being  delivered  (Z) ;    unless,  as 

sometimes  happens,  they  continue  in  his  possession  after  the 

determination  of  their  journey,  under  a  contract  express  or 

implied,  by  which  the  nature  of  his  employment,  and,  of 

course,  of  his  liabilities  with  regard  to  them,  may  be  altered ; 

for  iustance,^  if,  on  their  arrival,  he  agree  to  hold  them  as  a 

warehouseman  or  wharfinger,  (m) 

This  being  the  rule  of  the  common  law,  and  regulating  all 
cases  in  which  there  was  no  special  contract  between  carriers 
and  their  employers,  the  former  soon  found  it  their  interest 
to  make  agreements  requiring  a  premium  in  proportion  to 
the  risk  incurred,  where  the  goods  intrusted  to  them  were 
beyond  a  certain  value.     This  was  generally  done  by  insert- 

(A)  Jackson   v.   Rogers,  2  Shower,  Co.,  5  T.  R.  389.     Ellis  v.  Turner,  8 

329;    Bac,    Abr.    Carriers,  B.     Riley  T.  R.  531.    Davis  t;.  Garrett,  6  Bingh. 

«.  Ilorne,  5    Bingh.    217.      Parker    v.  716.     Raphael «;.  Pickford,  5  M.  &  Gr. 

The  Great  Western  Railway  Company,  551. 

7  M.  &  Gr.  253.  (k)  Dale  v.   Hall,    1    Wils.   281.,    1 

(i)  Jackson  jj.  Rogers,  2  Show.  327;  Inst.   89.     Covinton  v.   Wilan,   Gow. 

1  Saund.   312.  n.     Lane  v.    Cotton,  1  115. 

Ld.    Raym.   646.       Edwards  v.  Sher-  (Z)    Gatliffe   v.    Bourne,    4    Bingh. 

ratt,  1   East,  604.     Lovett  v.   Hobbs,  N.    C.   314.       Bourne    v.    Gatliffe,    4 

2  Show.  128.     Batson  v.   Dunovan,  4  Scott,  N.  C.    1.,  3  M.  &    Gr.  643.,  7 
B.  &  A.  21.  M.  &  Gr.  850.,   11  CI.  &  Fin.  45. 

(j)  Streeter  v.   Horlock,   1    Bingh.  (,«)   Cairns  v.    Robins,  8  M.  &  W. 

34.     Hyde  v.   Trent  &  Mersey   Nav.     258. 

.s   4 
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Contracts  with   ing  in  the  newspapers,  distributing  in  handbills,  and  sticking 

carriers.  •        i     •        rn  -ii 

up  in  their  othees  a  notice,  that  they  would  not  be  account- 
able for  any  property  beyond  a  certain  value,  unless  insured 
and  paid  for  at  the  time  of  delivery.  If  this  notice  were 
brought  home  to  the  knowledge  of  the  employer  (for  that 
was  indispensably  necessary  in  order  to  render  it  available)  (w), 
his  consent  to  its  terms  was  implied  (o),  and  the  carrier 
became  entitled  to  the  protection  for  which  he  stipulated  (js) : 
but  these  notices,  as  generally  worded  and  interpreted  by 
courts  of  law,  only  exonerated  the  carrier  from  liability  for 
loss  or  damage  occurring  to  uninsured  goods,  without  fault  on 
his  part;  for  if  he  were  guilty  of  wilful  misconduct,  or  gross 
negligence,  he  was  chargeable  with  the  damage  occasioned 
thereby,  and  his  notice  was  not  permitted  to  limit  his  re- 
sponsibility (5-),  unless  the  employer  had  been  guilty  of  a 
wilful  concealment  of  the  nature  and  value  of  the  property  (r), 
for  that  would  have  discharged  the  carrier,  even  though  he 
had  given  no  notice. 

The  construction  of  these  notices,  and  the  necessity  of 
proving  that  they  had  arrived  at  the  employer's  knowledge, 
giving  rise  to  much  litigation,  the  Legislature  has  enacted 
positive  regulations  on  the  subject.  Those  which  concern 
carriers  by  water  we  will  enumerate  under  the  head  Contracts 
of  Affreightment ;  that  concerning  Carriers  by  Land,  is  stat. 
11  Geo.  4.  and  1  Wm.  4.  cap.  68.  (see  it  in  Appendix),  which 
enacts,  that  no  common  carrier  hy  land,  for  hire,  shall  be 
liable  for  the  loss  or  injury  to  any  gold  or  silver  coin,  gold  or 
silver  in  a  manufactured  or  unmanufactured  state,  precious 

(n)  Kerr    v.    Willan,  6     M.    &    S.  Sleat  v.  Fagg,  5  ib.   342.     Wright  v. 

150.     Palmer  D.  Grand  Junction  Rail-  SncU,  5  ib.   350.      See   the  judgment 

way  Co.,  4  M.  &  W.  749.      Walker  r.  of  Bayley,  B.,  in  Owen  v.   Burnett,  4 

Jackson,  10  M.  &  W.  161.  Tyrwh.    143,  2   C.  &  M.  353.  and  see 

(o)  Mayhew  v.  Eames,  3   B.   &   C.  Bodenham  v.  Bennett,  4  Price,  31. 

601.      Rowley  v.  Home,  3  Bingh.  2.  (r)  Batson  v.   Donovan,  4  B.  &  A. 

(p)  Nicholson   v.    Willan,    5    East,  21.      Miles  v.    Cattle,  6    Bingh.    743. 

507.  See  the  comments  of  Lord  Mansfield, 

(jq)  Smith  v.  Home,  2  B.  Moore,  18.  C.  J.,  on  Kenrig  v.  Egglestone,  Aleyn, 

Duff  z>,    Budd,   3    B     &    B.    177.,  8  93,  and  the  case  cited  by  Hale,  1  Vent. 

Taunt    144.,    Holt.    N.    P.    C.    643.  238,  contained  in  Gibbon  v.  Paynton, 

Birkett    v.    Willan,  2    B,    &   A.    356.  4  Burr.  2301.,  B.  N.  P.  71. 
Garnett   v.    Willan,   5   B.   &   A.   53. 
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stones,  jewellery,  watches,  clocks,  time-pieces,  trinkets  (5),  bills.   Contracts  with 

bank-notes,  orders,  notes,  or  securities  for  payment  of  money,   [ 

stamps,  maps,  writings,  title  deeds,  paintings,  engravings, 
pictures,  gold  or  silver  plate,  or  plated  articles,  glass  (#),  china, 
silks,  manufactured  or  unmanufactured,  wrought  up  or  not 
wrought  up  with  other  materials  (w),  furs  (v),  or  lace,  con- 
tained in  any  parcel,  when  the  value  exceeds  the  sum  of  10/. ; 
unless  at  the  time  of  delivery  at  the  office,  warehouse,  or  re- 
ceiving house  (w),  the  value  and  nature  of  the  article  shall  have 
been  declared,  and  the  increased  charges,  or  an  engagement  to 
pay  the  same  accepted  by  the  person  receiving  the  parcel.  By 
sect.  2.  common  carriers,  on  the  delivery  of  such  parcels  ex- 
ceeding the  value  of  10/.,  and  so  declared  as  aforesaid,  may  de- 
mand an  increased  rate  of  charges,  which  is  to  be  notified  by  a 
notice  in  legible  characters  affixed  in  the  office  (x)  ;  and  persons 
sending  parcels  are  to  be  bound  by  such  notice,  without  further 
proof  of  the  same  having  come  to  their  knowledge.  By  sect.  3. 
carriers  shall,  if  required,  give  a  receipt  for  the  parcel,  ac- 
knowledging the  same  to  have  been  insured,  which  receipt 
shall  not  be  liable  to  any  stamp  duty ;  and  carriers  who  do 
not  give  such  receipt  when  required,  or  affix  the  proper  notice, 
are  not  entitled  to  the  benefit  of  this  act.  Carriers  cannot, 
bi/  h  notice,  limit  their  liability  at  common  law  to  answer  for 
the  loss  of  any  articles  in  respect  whereof  they  are  not  entitled 
to  the  benefit  of  this  act.  (?/)  Every  office  of  such  common 
carrier  shall  be  deemed  a  receiving  house ;  any  one  proprietor 
shall  be  liable  to  be  sued,  and  no  action  shall  abate  for  the 
want  of  joining  any  co-proprietor,  (z)  Special  contracts  are 
not   to   be   affected    by  this    act.   (a)     Parties   entitled   to 

(s)  A  gold  chain  used  for  an  eye-  (w)  See  Syms  v.  Chaplin,  5  Ad.   & 

glass   held    not   a   trinket.     Davey    v,  E.  634. 

Mason,  Car.  &  M.  45.  (x)  The  form  of  notice  almost  uni- 

(<)  See  Owen  v.  Burnett,  4   Tyrwh.  versally  adopted  by  land  carriers  since 

133.,  2  C.  &  M.  353.  this  act  is  giyen  in  the  notes  to  Owen 

(m)  Silk  dresses  made  up   for  wear  v.  Burnett,  4  Tyrwh.  134.  n.  a. 

do  not  come  within  these  words.  Davey  (y)  Sect.  4. 

V.  Mason,  Car.  &  M.  45.  (z)  Sect.  5. 

(v)  On     the    question     what     fails  (a)  Sect.  6. 
within  this  denomination,  see  Mayhew 
V.  Nelson,  6  C.  &  P.  58. 
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Contracts  with    damages  for  parcels  lost  or  damaged,  may  recover  the  extra 

charges  for  insurance.  (Z»)     This   act  does  not  protect  any 

such  common  carrier  from  liability  to  answer  for  losses  or  in- 
jury, arising  from  the  felonious  acts  of  any  servant  in  his 
employ ;  nor  does  it  protect  any  such  servant  from  liability 
to  answer  for  the  consequences  of  his  own  neglect  or  mis- 
conduct, (c)  Common  carriers  are  not  concluded  as  to  the 
value  of  any  parcel  by  the  value  declared,  (rf)  Money  may 
be  paid  into  court  by  common  carriers  in  the  same  mode,  and 
with  the  same  effect,  as  money  paid  into  Court  in  any  other 
action,  (e)  Notwithstanding  this  act,  it  was  considered  that 
the  carrier  was  still  liable  for  gross  negligence,  although  he 
might  have  affixed  in  his  office  such  a  notice  as  the  act  re- 
quires, and  although  the  articles  lost  by  his  misconduct  might 
be  of  such  a  description  as  to  require  a  declaration  of  value  and 
payment  of  increased  charges,  which  their  owner  had  however 
neglected  to  make  in  respect  of  them.  (/)  In  determining 
what  should  be  considered  such  negligence,  the  cases  previous 
to  the  act  were  supposed  to  be  still  authorities  (y) ;  for  the 
protection  given  to  the  carrier  by  the  act  in  respect  of  the 
articles  there  named  was  thought  to  be  substituted  for  the 
protection  which  he  formerly  derived  from  his  own  notice. 
The  Queen's  Bench  has,  however,  lately  decided  that  the 
carrier  is  not,  under  such  circumstances,  liable  for  a  loss  of 
the  articles  named  in  the  statute  occasioned  by  the  gross 
negligence  of  his  servants  not  amounting  to  a  misfeazance.  (h) 
Generally  speaking,  when  goods  are  forwarded  in  pur- 
suance of  an  order  which  binds  the  person  giving  it  to  re- 
ceive the  goods,  as  the  property  in  them  passes  to  that  person 
by  the  delivery  to  the  carrier,  he  is  the  proper  plaintiff  if 
they  should  be  lost  (e) ;  for  the   vendor  was  his  agent  to 

(fc)  Sect.  7.  cides,  that  negligence  must  be  replied 

(c)  Sect.  8.  .      to  a  plea  of  the  notice. 

(d)  Sect.  9.  {g)  See  also  Owen  v.   Burnett,  uhi 

(e)  Sect.  10.  supra. 

(f)  See  the  judgment  of  the  Court         ( A)  Hinton    v.    Dibbin,    2    Q.    B. 
in  Owen  v.    Burnett,   4  Tyrwh.  142.,     646. 

2    C.    &   M.    353.      And  see    Wyld    v.         (i)   Dawes  v.    Teck,    8   T.   R.   330. 
Pickford,  8  M.  &  W.  443,  which  de-     Dutton  v.  Solomonson,  3  B.  &  P.  582. 
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employ  the  carrier.  But  it  is  otherwise  when  the  property  Contracts  with 
in  the  goods  has  not  yet  passed  to  the  vendee,  as  where  there  ''^"^^^^- 
is  no  writing  sufficient  to  satisfy  the  statute  of  Frauds,  and 
the  carrier  was  not  of  his  selection  (j) ;  or  where  the  goods  are 
sent  merely  for  approval  (/i),  or  the  consignee  is  the  agent  of 
the  consignor  (Z),  or  the  carrier  has  contracted  to  be  liable 
to  the  consignor  in  consideration  of  the  latter's  becoming  re- 
sponsible for  the  price  of  the  carriage,  (m)  It  frequently 
happens  that  goods  are  sent  to  a  booking  office  keeper  for  the 
purpose  of  being  delivered  by  him  to  a  carrier.  In  such  case, 
the  booking  office  keeper  being  the  agent  of  the  owner  for 
the  purpose  only  of  delivering  to  the  carrier,  it  must,  in  order 
to  fix  him  with  negligence,  be  shown  that  he  omitted  so  to 
deliver.  It  will  not  be  even  prima  facie  evidence  against 
him,  as  it  would  against  the  carrier,  that  the  goods  never 
reached  their  destination,  (n) 

A.  question  frequently  arises  in  practice,  whether  carriers 
who  have  received  a  parcel  to  be  taken  to  a  point  beyond 
that  to  which  their  own  means  of  conveyance  extend,  are 
liable  as  carriers  for  loss  beyond  that  point,  or  are  to  be  con- 
sidered as  agents  for  the  purpose  of  carrying  to  the  end  of 
their  tract,  and  employing  fresh  agents  at  its  termination  to 
complete  the  journey?  The  question  seems  to  be  for  the 
jury,  but  the  inclination  of  the  courts  is  to  look  on  them  as 
the  carriers  throughout,  (o) 

With  regard  to  the  remuneration  to  which  a  carrier  is  en- 
titled, it  is  clear  he  must  carry  for  a  reasonable  amount ;  and 
if  he  insist  on  receiving  more  before  conveying  the  goods,  or 
before  parting  with  them,  an  action  for  money  had  and  re- 
ceived will  lie  against  him  for  the  excess,  (p)     What  is  such 

(j)  Coats  V.  Chaplin,  2  Q,  B.  483.  (n)   Gilbart    v.    Dale,  5    Ad.   &  E. 

See    also   Norman  v.    Phillips,   14  M.  543. 

&  W.  277.  (o)    Muschamp    v.     Lancaster    and 

(A)  Swain  v.  Shepherd,  I  M.  &  Rob.  Preston  R.  Co.,  8  M.  &  W.  421. 

224.  (p)  Parker  v.  Great  Western  Rail- 

(  I)  Sargent  v.  Morris,  3   B.   &   A.  way  Co.,  7  M.  &  Gr.  253.      See  Pick- 

277.  ford  v.  G.  I.  R.,  8  M.  &W.  372.   S.  C. 

(?»)  Moore  v.  Wilson,  1  T.  R.  659.  10  M.  &  W.  399.  Ashmole  v.  Wain- 
Davis  V.  James,  5  Burr.  2680.  wriglit,  2  Q.  B.  837. 
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Contracts  with    reasonable  amount  appears  to  be  a  question  for  the  jury,  (y) 
earners.  g^^  whcre  the  goods  are  of  extraordinary  danger,  or  carried 

under  peculiar  circumstances,  it  may  possibly  be  in  his  option 

to  insist  upon  a  special  contract,  (r) 


(g)  Ashmole  v.  Wainwright,  2  Q.  B. 
837. 

(r)  See  Wyld  v.  Pickford,  8  M.  & 
W.  443.  If  such  goods  are  tendered 
to  a  carrier,  and  he  gives  notice  to  the 
owner  that  he  will  not  be  responsible 
for  loss,  unless  a  more  than  ordinary  rate 


of  insurance  be  paid,  which  the  owner 
declines  to  pay,  but  leaves  the  goods  to 
be  carried  ;  it  appears  that  the  carrier 
receives  them  on  the  footing  of  such 
notice,  his  liability  becomes  limited, 
and  he  is  only  bound  to  use  the  ordi- 
nary care  of  a  bailee  for  reward. 
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CHAPTER  III. 

CONTRACTS   OF   AFFREIGHTMENT. 

Section  1.    Contract  of  affreightment  by  charter  party. 

2.  Contract  for  conveyance  in  a  general  ship. 

3.  Duties  of  master  and  owners. 

4.  Duties  of  merchant. 

5.  General  average. 

6.  Salvage. 

7.  Dissolution  of  contracts  of  affreightment. 

Contracts    of  affreightment   fall   under   the   general   de-  Contracts  of 
nomination  of  contracts  with  carriers,  being  contracts  for  the      ""eig  tmcn  . 
carriage  of  goods  in  vessels,  (a)     On  account,  however,  of 
the  important  place  they  occupy  in  the  mercantile  law,  it  has 
been  thought  proper  to  devote  a  separate  chapter  to  their 
consideration.     Contracts  of  this  description  are  either — 

1.  Contracts  of  Affreightment  by  Charterparty ;  or, 

2.  Contracts  for  the  Conveyance  of  goods  in  a  general 

Ship. 
We  will  speak  separately  of  the  form  and  peculiar  incidents 
of  each  of  these  two  contracts,  and  then  jointly  of  the  obli- 
gations which  are  equally  imposed  by  both. 


Section  I.  —  Affreightment  by  Charterparty. 

The  contract  by  charterparty  is  defined  to  be  that  "  by  Affreigbtment 

.  .      .  c>    •     1  y  cliartcr- 

which  an  entire  ship,  or  some  principal  part  thereof,  is  let  to  party. 


a  merchant  for  the  conveyance  of  goods,  on  a  determined 
voyage  to  one  or  more  places  (b) ; "  the  instrument  by  which 

(o)  The    carriage   of  passengers    in         (h)   Abbott,  part  3.  c.  I. 
merchant  vessels  is  regulated  by  stats. 
5  Si  6  Vict.   c.  107.  and  10  &  11  Vict. 
c.  103. 
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Affreightment    it  is  recorded,  and  which,  though  often  a  deed,  is  not  neces- 

by  charter-  .  ■,  ,         ^  n    i        i  •  i 

party.  sarily  SO,  IS  generally  executed  by  the  owner  of  the  ship,  when 

.  ]  made  at  the  place  of  his  residence,   and  sometimes  by  the 

master  also,  (c)  If  made  abroad,  it  can  of  course  only  be 
executed  by  the  master,  unless  there  be  an  agent  of  the 
owners,  and,  in  that  case,  if  a  deed,  no  action  of  covenant  can 
be  maintained  on  it  against  the  owner,  unless  the  party  ex- 
ecuting it  had  an  authority  by  deed  to  do  so  {d) ;  though  an 
action  on  the  case  may,  for  the  breach  of  such  of  the  general 
duties  of  a  shipowner,  as  are  not  inconsistent  with  its  terms  (e) ; 
and  a  voyage  may  be  made  up  to  a  certain  period  under  a 
charterparty  by  deed,  and  afterwards  under  a  parol  agreement, 
or  vice  versa,  (f)  The  terms  of  a  charterparty  cannot  of 
course  be  varied  by  parol  {(/),  though  it  may,  like  other  mer- 
cantile instruments,  be  explained  by  the  usage  of  trade.  (A) 

The  instrument  expresses  the  freight  to  be  paid,  and 
generally  the  burthen  of  the  ship,  by  which  latter  specifi- 
cation the  parties  are  not,  however,  concluded;  for  a  mer- 
chant has  been  held  liable  on  his  covenant  to  furnish  a  full 
cargo,  though  he  had  furnished  260  tons,  the  specified 
burthen  of  the  ship,  which,  in  reality,  contained  400.  (z)  It 
also  comprises  covenants  from  the  owners  that  the  ship  shall 
be  tight,  staunch,  furnished  with  all  necessaries,  that  she  shall 
be  ready  by  a  certain  day  to  receive,  and  shall  wait  a  certain 
time  to  ship  her  cargo,  shall  sail  at  a  particular  time  for  her 

(c)  But  the  chartering  of  a  vessel  Wright,  6  Bingh.  N.  C.  228,  where  the 
need  not  be  in  writing,  though  it  usually  Court  held  that  a  voyage  to  London 
is  so  effected,  a  verbal  agreement  acted  and  back,  with  privilege  of  sending 
upon  may  have  the  same  operation  as  a  the  ship  to  Calcutta,  did  not  entitle 
charterparty.  Lidgett  v.  Williams,  4  the  merchant  to  a  voyage  from  Bom- 
Hare,  456.  bay  to  Calcutta.      Maule,  J.,  said,  "if 

(d)  Harrison  v.  Jackson,  7  T.  R.  we  could  import  into  this  case  know- 
207,  and  Horsley  v.  Rush,  there  cited,  ledge    that    Calcutta    is   in    the    East 

(e)  Leslie  v.  Wilson,  3  B.  &  B,  171.  Indies,  and  that  it  is  usual  on  the  out- 
And  see  per  Tindal,  C.  J.,  in  Bushell  ward  voyage  to  take  in  a  cargo  at 
V.  Beavan,  1  Bingh.  N.  C.  121.  Bombay  to  be  discharged  at   Calcutta 

(f)  White  V.   Parkin,  12  East,  578.  before  the  commencement  of  the  voy- 

(g)  Gibbon  v.  Young,  2  B.  Moore,  age  homewards,  there  might  be  some 
224.  Thompson  i^.  Brown,  7  Taunt. 656.     ground    for   the    construction    of    the 

(h)  Donaldson    v.     Forster,     Abb.      charterparty    for    which    the    plaintiff 
P.  3.  c.l.  s.  17.      Robertson  v.  Jackson,     contends." 
2  C.   B.  412.     Thus  in   Cockburn  v.         (?')  Hunter  v.  Fry,  2  B.  &  A.   421. 
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destined   port(/),   deliver   the  goods   safely   there,    and   be    Affreightment 
properly  found  in  men  and  stores  during  the  voyage,  to  the  party.*'^  ^^' 
best  of  the  owner's  endeavours.     It  may,  of  course,  comprise 
any  other  engagements  which  the  merchant  thinks  proper 
to  exact  and  the  owner  to  concede. 

A  clause  is  usually  to  be  found,  exempting  the  owner 
from  liability  in  case  of  his  being  prevented  from  perform- 
ing his  contract  iy  restraint  of  princes.  These  words  apply 
to  an  actual,  not  an  expected  restraint  (k),  and  enure  to  the 
benefit  of  the  owner,  not  of  the  merchant,  on  account  of 
which  I  have  sometimes  seen  the  clause  worded,  restraints, 
8fc.,  mutually  excepted. 

The  merchant  usually  covenants  to  load  and  unload  within 
a  specified  time,  or,  if  he  detain  the  ship  for  a  longer  time, 
which  he  sometimes  receives  liberty  to  do,  to  pay  a  daily 
sum,  which,  as  well  as  the  delay  itself,  is  called  demurrage. 
It  sometimes  ends  with  a  clause  purporting  to  bind  the  ship's 
freight  and  cargo  in  a  pecuniary  penalty,  to  the  performance 
of  the  contract :  but  this  seems  to  be  inoperative.  (Z) 

The  stipulations  must  of  course  be  strictly  performed 
on  both  sides.  With  respect  to  the  time  allowed  for  loading 
and  unloading,  it  is  held,  that  the  merchant  must  pay 
demurrage  for  any  delay  beyond  the  arranged  period,  even 
though  not  attributable  to  his  fiiult,  but  to  some  unforeseen 
impediment  to  her  loading  or  unloading  (m),  such  as  the 
crowded  state  of  the  docks ;  for  he  has  expressly  engaged 
and  is  bound  by  the  terms  of  his  own  positive  contract  (n)  : 
so,  though  he  may   not   have   been  apprised  of  the  ship's 

(j)  If  no  particular  time  be  men-  (m)  See  Barker  v.  Hodgson,  3  M. 
tioned  the  law  implies  that  she  shall  &  S.  267.  Barret  v.  Button,  4  Camp, 
sail  within  a  reasonable  time.  M'An-  333.  Thompson  v,  Wagner,  ib.  n.  335. 
drew  ».  Adams,  1  Bingh.  N.  C.  29.  (n)  Abbott,  Pt.  3.  c.  1.  See  Gib- 
See  also  Clipsham  v.  Vertue,  5  Q.  B.  bens  v.  Buisson,  1  Bingh.  N.  C.  283. 
265.  See  Pringle  v.  Mollett,  6  M.  &  "W.  80. 

(A)  Atkinson   v.    Ritchie,    10   East,  Leer  v.  Yates,  3  Taunt.  387,  explained 

530.      And  if  this   clause   be   limited  on   this    ground   by    Baron    Parke    in 

"during  the  voyage,"  a  delay  arising  Kell  v.   Anderson,   10  M.  &  W.    502. 

from  such  causes  at  the  port  of  loading  And  see  also  Hills  v.  Sughrue,  15  M. 

is  not  comprised  within  it.     Crow  v.  &  W.   253,    where  the  undertaking  to 

Falk,  1 5  L.  J.  Q   B.  1 83.  load  was  on  the  part  of  the  owner. 

(/)  Abbott,  Ft.  3.  c.  I. 
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Affreightment     arrival  (o),  or  the  bill  of  lading  have  not  come  to  his  hands ; 
party.'*'^  ^'^  without  whIch,  or  an  indemnity,  the  master,  as  he  has  a 

—  right,  refuses   to   deliver   the   goods,  (p)      But   where    the 

detention  was  occasioned,  not  by  any  impediment  to  the 
ship's  loading,  but  by  ice  which  prevented  her  from  sailing 
after  she  was  loaded,  it  was  held  that  demurrage  was  not 
payable,  since  to  render  the  freighter  liable  to  it,  the  delay 
should  have  been  for  the  purpose  of  loading.  (</)  And  when 
the  owners  interrupted  the  unloading  by  their  wrongful 
interference,  they  were  not  allowed  to  receive  demurrage, 
though  the  unloading,  in  fact,  occupied  a  greater  number  of 
days  than  would  under  the  charterparty  have  been  allowed 
had  the  owners  abstained  from  such  interference,  (r)  If  a 
certain  demurrage  be  agreed  on  for  the  time  during  which 
the  ship  may  be  obliged  to  wait  for  convoy,  or  to  receive  a 
cargo,  it  ceases,  in  the  former  case,  as  soon  as  the  convoy  is 
ready  {s) ;  and,  in  the  latter,  as  soon  as  the  cargo  is  laden 
and  the  clearances  obtained  (^),  though  the  ship  be  longer 
detained  by  tempestuous  weather,  or  set  out  and  be  driven 
into  port  again.  The  days  mentioned  in  the  clause  of 
demurrage,  are,  by  the  custom  of  merchants  in  London, 
understood  to  be  working  days  (m)  ;  in  the  absence  of  custom 
running  days  are  taken  to  be  meant  (y)  :  it  is  proper  to  state 
whether  working  or  running  days  be  intended.  Where  a 
certain  number  of  lay  days  are  allowed  for  unloading,  they 
are  to  be  reckoned  from  the  vessel's  arrival,  not  at  the 
entrance  of  the  port,  but  at  the  usual  place  of  discharge ;  to 
hold  otherwise  would  be  extremely  inconvenient  in  many 
ports,  ex.  gr.,  that  of  London,  which  extends  to  Yantlet 
Creek,  (vi) 

(o)  Harman    v.     Clarke,    4    Camp.  (t)  Jamieson  v.   Laurie,  6   Bro.   P. 

159.  C.    474.      But  see   Barret  v.  Button, 

{p)  Jesson  V.  Solly,  4  Taunt,  52.  4  Camp.  333.      Tliompson  r.  Wagner, 

((/)  Pringle    v.     Mollett,    6    M.    &  note  ibid.  335.    Harman  v.  Gandolphi, 

W.  80.  Holt,  35. 

(r)  Benson  v.  Blunt,   1  Q.  B.   870.  («)  Cochrane  v.    Rethurgh,  3  Esp. 

And  see  Taylor?;.  Clay,  16  L.   J.    Q.  121. 
B.  42,  {v)  Brown  v.  Johnson,  ]0  M.  &  W, 

(s)  Lannoy  v.   Werry,  2  Bro.  P.  C,  331. 
^0.  (^u,")   Brercton  v.  Chapman,  7  Bingh. 
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The  substitution,  by  mutual  consent,  of  a  new  port  for    Affreightment 
that    named   in    the    charterparty,   without   mention  of  lay   party. 
days,  will  not  have  the  effect  of  depriving  the  merchant  of  ' 

the  lay  days  stipulated  for  in  the  original  contract,  (x) 

Where  the  merchant  fails  to  load  within  the  stipulated 
time,  the  master  may,  of  course^  sail  home  again,  and  in 
that  case  any  cargo  which  may  have  been  loaded,  although 
not  the  stipulated  one,  will  go  in  reduction  of  the  freight 
for  the  benefit  of  the  merchant  (y),  unless,  indeed,  a  par- 
ticular sum  have  been  agreed  on  as  the  forfeiture,  in  case 
of  the  merchant's  default;  in  which  case,  the  owner  would 
be  entitled  to  receive  that  sum,  and  also  any  thing  more 
the  ship  might  earn,  even  though  he  might  thereby  get  a 
larger  sum  than  the  freight  stipulated  for.  (z) 

On  the  other  hand,  where  a  charterparty  provided  that, 
a  vessel  should  proceed  to  Trieste,  and  there  load  a  full 
cargo,  the  vessel  to  sail  from  England  on  or  before  the  Ath  of 
February  next,  it  was  held,  that  the  breach  of  the  owner's 
contract  to  sail  by  that  day,  discharged  the  merchant  from 
his  obligation  to  produce  a  cargo,  (a) 

*'  The  very  words,  to  sail  on  or  before  a  given  day,  import," 
said  the  Lord  Chief  Justice,  "  the  same  as  the  words, 
conditioned  to  sail. ....  And,  looking  at  the  subject-matter 
of  the  contract,  without  regarding  the  precise  words,  we 
think  that  construing  the  words  as  a  condition  precedent 
will  carry  into  effect  the  intention  of  the  parties  with  more 
certainty,  than  holding  them  to  be  matter  of  contract  only, 
and  merely  the  ground  of  an  action  for  damages.  Both 
parties  were  aware  that  the  whole  success  of  a  mercantile 
adventure  does,  in  ordinary  cases,  depend  on  the  commcncc- 

557.      Accord.    Brown  »,   Johnson,   10  on  this  point.       Galloway  v.  Jackson, 

M.  &  W.  331,  where  the  words  were,  3  M.  &  Gr.  960. 

"  for  discharging  at  her  destined  port,"  (y)   Puller    v.    Staniforth,    1 1    East, 

and  were  held  to  mean  from  her  arrival  in  232;   Abbott,  8th  ed.  265.     Lidgettu. 

dock;  not  from   her  arrival  at    the  en-  Williams,  4  Hare,  456.    As  to  his  duty 

trance  of  the  port,  or  at  the  place  in  the  in  procuring  such  a  cargo,  see  Harries 

dock  where  she  was  to  unload.      And  v.  Edmonds,  1  Car.  &  K.  686. 

see,  to  the  same  effect,  Kellt?.  Anderson,  (z)  Belly.  Puller,    2    Taunt.    285; 

10  M.  &  W.  498.  Abbott,  8th  ed.  e65,  266. 

(ar)  Jackson  v~    Galloway,  5   Bingh.  (a)   Glaholm  v.   Hays,  2   M,  &  Gr. 

N.  C,  71.,  which  was  reversed;  but  not  257. 
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Affreightment  mcnt  of  tlic  voyage  by  a  given  time.  The  nature  of  the 
par^y.^^  ^^'  commodity  to  be  imported,  the  state  of  the  foreign  and  home 
market  at  the  time  when  the  contract  of  charterparty  is 
made,  and  the  various  other  calculations  which  enter  into 
commercial  speculations,  all  combine  to  show  that  dispatch 
and  certainty,  are  of  the  very  first  importance  to  their  success, 
and  certainly  nothing  will  as  eifectually  insure  both  dispatch 
and  certainty  as  the  knowledge  that  the  obligation  of  the 
contract  itself  shall  be  made  to  depend  on  the  actual  per- 
formance of  the  stipulation  which  relates  to  them." 

It  often  becomes  important  to  determine  whether,  ac- 
cording to  the  true  construction  of  a  charterparty,  the  posses- 
sion of  the  ship  passes  to  the  merchant,  so  as  to  constitute 
him  an  owner  pro  hdc  vice,  and  cause  the  general  owner  to 
stand  to  him  in  the  relation  of  a  lessor,  rather  than  a  carrier. 
On  this  question  may  depend  the  owner's  right  of  lien  for 
the  freight,  of  which  description  of  remedy  we  shall  speak 
more  fully  hereafter  (h),  or  his  own  liability  to  the  suit  of 
third  parties  (c):  it  is  impossible,  however,  to  lay  down 
general  rules  for  its  solution,  which  must  in  each  case  be 
gathered  from  the  terms  of  the  instrument,  or  its  purpose 
and  object ;  as  where,  in  case  of  a  ship  let  to  the  commissioners 
of  the  Transport  Board,  the  possession  was  held  to  pass  to 
the  King,  on  account  of  the  nature  of  the  service  on  which 
she  was  to  be  engaged,  (d) 

(b)  See  Abbott,  part  3.  cap,  1 .  Cam-  (d)  Trinity  H.  v.  Clarke,  4  M.  & 
pion  r.Colvin,  3  Bingh.  N.  C.  17.,  and  S.  288.  See  Dean  v.  Hogg,  6  Cam 
Small  V.  Moats,  9  Bingh  574.  Belcher  &  P.  54.  ;  10  Bingh.  345.  Yates  v. 
V.  Capper,  4  M.  &  Gr.  502.  See  also  Railstone,  3  Taunt.  293.  In  Fenton 
Thompson  v.  Small,   I  C.  B.  328.  v.  City  of   Dublin  Steam  Packet    Co. 

(c)  Newberry  v.  Colvin,  1  Tyrwh,  the  owners  were  to  keep  the  vessel  in 
67.  1  C.  &  J.  192.  Dean  v.  Hogg,  order  and  the  charterers  to  pay  all 
10  Bingh.  345.  Reeve  v.  Davis,  1  wages  and  disbursements,  it  was  held 
Ad.  &  E.  312.  Fenton  v.  City  of  that  the  owners  continued  in  posses- 
Dublin  Steam  Packet  Co.,  8  Ad.  &  sion  of  the  ship,  and  liable  for  mischief 
E.  835.  done  by  the  negligence  of  the  crew. 
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Section  II.  —  Contract  for  conveyance  in  a  General  Skip. 

When  the  master  and  owners  of  a  ship  engage  with  separate  Contract  for 
merchants  to  convey  their  goods  to  the  place  of  her  destination,  a^general  ship, 
the  contract  is  said  to  be  for  conveyance  in  a  general  ship.     It   ~     '  ' 

is  usual  to  advertise  such  ships  in  the  newspapers,  or  in  cards 
and  handbills ;  and  care  should  be  taken  to  insert  nothing  in 
these  advertisements  which  it  is  not  the  shipowners'  intention 
to  make  strictly  good ;  since  it  is  not  clear  that  some  of  the 
terms  of  such  advertisement  may  not  be  looked  upon  as  in- 
corporated into  the  contract,  (e)  But  the  instrument  to  which 
reference  is  generally  had  for  the  terms  of  such  a  contract  is 
the  Bill  of  Lading :  this  the  master  must  sign  and  deliver  to 
the  holder  of  the  receipt  given  by  him  for  the  goods  when 
shipped,  on  having  that  receipt  returned  to  him.  Several  parts 
(i.  e.  copies)  of  the  bill  of  lading  are  commonly  made  out,  of 
which  the  merchant  sends  one  or  two  to  the  person  for  whom 
the  goods  are  destined,  and  retains  one  for  himself.  The  master 
must  also  take  care  to  have  a  part  made  out  for  his  own  use. 

There  is  some  doubt  whether  a  Bill  of  Lading,  properly  so 
called,  be  not  confined  to  marine  adventures,  and  whether  an 
instrument  so  worded  given  by  a  boat-master  in  a  canal  navi- 
gation, would  operate  in  any  way  except  as  a  receipt  or 
memorandum.  (/) 


The  following  is  the  form  of  a  Bill  of  Lading :  — 
J.   TV.  1       "  Shipped  in  good  order  by  A.  B.,  merchant,  in 

No.  1 .  !•  and  upon  the  good  ship  called  the ,  whereof  C.  D. 

a.  20.  J  is  master,  now  riding  at  anchor  in  the  river  Thames, 
and  bound  for  Barcelona,  in  Spain,  20  bales,  con- 
taining 100  pieces  of  broad  cloth,  marked  and 
numbered  as  per  margin,  and  are  to  be  delivered  in 
the  like  good  order  and  condition,  at  Barcelona 
aforesaid  ;  (the  act  of  God,  the  King's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the 

(e)  Abbott,  part  3,  c.  2.     See  Free-  (/)  Bryans  v.  Nix,  4  M.  &  W.  775. 

man  v.  Baker,  5  B.  &  Ad.  797. 

T  2 
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Contract  for 
conveyance  in 
a  general  ship. 


seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind  soever,  excepted),  unto  E.  F.,  merchant  there, 
or  his  assigns,  he  or  they  paying  freight  for  the  said 

goods per  piece  freight,  with  primage  and  average 

accustomed.     In     Witness   whereof  the  master    or 
purser  of  the  said  ship  hath  affirmed  to  three  bills  of 
lading  of  this*  tenor  and  date ;  one  of  which  bills 
being  accomplished,  the  other  two  to  stand  void. 
Dated  at  London,  the day  of  •  ■       " 


In  the  above  form,  a  consignee  of  the  goods,  viz.  E.  F.,  is 
mentioned,  to  whom,  or  to  his  assigns  they  are  to  be  delivered. 
But  the  bill  is  sometimes  made  out  for  delivery  to  the  con- 
signor, or  his  assigns,  and  sometimes  "  to  order  or 
assigns,"  which  import  an  engagement  to  deliver  to  the 
person  whom  the  consignor  shall  nominate,  and  his  assigns. 
Other  clauses  may  be,  and  sometimes  are,  introduced  into  the 
bill  of  lading,  according  to  the  nature  of  the  contract  between 
the  parties  to  it ;  to  provide,  for  instance,  for  the  payment  of 
demurrage  by  the  consignee,  the  effect  of  which  will  be  to 
raise  an  implied  undertaking  on  his  part  to  pay  it,  if  he  receive 
the  goods  under  such  bill  of  lading,  and  that,  though  he  have 
no  valuable  interest  in  them,  for  {g)  "  the  acceptance  of  goods 
in  pursuance  of  a  bill  of  lading,  whereby  the  shipper  has  made 
the  payment  of  freight  or  demurrage  a  condition  precedent  to 
delivery,  is  evidence  of  a  contract  by  the  consignee  to  pay 
such  demand."  We  shall  have  occasion  to  advert  again  to  this 
subject. 

It  has  been  seen  that  the  bill  of  lading  is  usually  made  out 
for  the  delivery  of  the  goods  to  some  person,  ex.  gr.,  E.  F.,  or  his 
assigns.  E.  F.  can,  therefore,  by  naming  an  assign,  transfer 
his  right  to  them  to  some  other  person.  (A)  The  mode  of 
appointing  an  assign  is  by  indorsing  and  handing  over  to  him 
the  bill  of  lading,  which  is  thus  a  negotiable  instrument; 
accordingly  it  is  the  common  practice  of  merchants  to  negotiate 
it,  and,  by  such  assignment,  the  property  in  the  goods  is  held 

{g)  Scaife  r.  Tobin,  3  B.  &  Ad.  523.,     be  omitted,  it  will,  it  has  been  thought, 

per  Parke,  J.      See  post,  290.  be  transferable  by  indorsement,  if  such 

(A)  Even  though  the  word  assigns     be   the   custom    of  merchants.      Ren- 
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to  pass  to  the  Indorsee  of  the  bill  of  lading,  (i)     Nay,  though  Contract  for 

T  •        1       1  -n       p  1    T  Till  •         conveyance  in 

the  consignee  named  in  the  bill  of  lading  should  become  m-  a  general  ship, 

solvent,  without  having  paid  for  the  goods,  yet  his  assignment 

made  for  a  valuable  consideration,  and  without  notice  to  the 

assignee  that  the  goods  were  not  paid  for,  or  that  they  were 

paid  for  by  bills  sure  to  be  dishonoured,  has  been  held  to  pass 

them  absolutely  to  his  assignee,  and  deprive  the  consignor  of 

his  right  to  stop  in  transitu,  which,  as  against  the  original  con*^ 

signee,  he  might  have  exercised.  (J)     But  If  the  assignee  of 

the  bill  of  lading  have  not  acted  honafide ;  for  instance,  if  he 

knew  that  the  consignee  was  insolvent,  and  assisted  to  defraud 

the  consignor  of  the  price  of  his  goods  {k),  he  stands  in  the 

same  situation  as  the  consignee,  and  the  consignor  retains  his 

right  to  stop  in  transitu  ;  and,  if  there  be  any  condition  either 

in  the  bill  of  lading,  or  in  the  indorsement  thereof,  ex.  gr.,  if 

the  goods  are  to  be  delivered,  provided  E.  F.  -pay  a  certain 

draft,  all  subsequent  indorsees  take  subject  to  that  condition, 

and  have  no  title  until  it  is  complied  with.  (?)     But  although 

the  bill  of  lading  Is  thus  negotiable,  its  Indorsement  transfers  no 

more  than  the  property  in  the  goods,  it  does  not  transfer  the 

contract  between  the  original  parties  to  it,  and  therefore  the 

assignee   of  such  an   Instrument   cannot  maintain  an  action 

founded  upon  that  contract,  (m) 

This  power  of  transferring  the  property  In  the  goods  by  an 
assignment  of  the  bill  of  lading  remains  to  the  shipper  as  long 
as  the  goods  are  in  the  hands  of  any  agent  of  his,  and  he  may 


teria  v.  Ruding,  1  M.  &  M.  511.  ;  sed  in.      See  Newsom  v,  Thornton,  6  East, 

queere.     At  all  events,  a  party  taking  17.      Salomons  v.  Nissen,  2  T.  R.  674. 

the  goods  comprehended   in  it  will  be  Dick    v.  Lumsden,  Peake,  N.    P.    C, 

liable  to  freight.  190.      Haille  v.  Smith,  1  B.  &  P.  563. 

(i)   Wright   V.    Campbell,   4    Burr.  And  see  stat.  6  Geo.  4.,  c.  94.,  below 

2046.,  1  Bla.  628.      Caldwell  v.   Ball,  cited.      But  a  delivery  order  or  ship- 

1    T.    R.   205.      Hibbert  v.  Carter,    1  ping  note  is  not  like  a  bill  of  lading, 

T.  R.  745.  and  will  not  pass  the  property  in  the 

(y)   Lickbarrow  v.  Mason,  2   T.  R.  goods,   Jenkyns   v.    Usborne,   7    M.  & 

63.,  which  was  reversed  in  error,  1    H.  Gr.  678. 

Bl.  357,  and  error  brought  on  the  re-  (k)  Cumming  v.  Brown,  9  East,  506. 

versal   in   Dom.    Froc.,  and  the  cause  (/)  Barrow  v.  Coles,  3  Camp.  92. 

directed    to   be   tried   anew,   which  it  (w)  Sanders  v.   Vanzeller,  4  Q,.    B. 

was,  and  adjudged  as  at  first,  5  T.  R.  297.     Thompson  v.  Dominy,  14  M.  & 

683.,  which  judgment  was  acquiesced  W,,  403. 

T  3 
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Contract  for  alter  their  destination  while  they  are  on  board ;  thus,  if  th^ 
a  general  ship.  Captain  Sign  a  bill  of  lading  for  the  delivery  of  the  goods  to 
A.  or  his  assigns,  and  the  shipper  afterwards  transmit  a  bill  of 
lading  to  B.,  making  them  deliverable  to  him,  B.  will  be  en- 
titled to  them  if  nothing  further  had  been  done  to  vest  the 
property  in  A.  («) 

The  above  observations  regarding  the  negotiation  of  the 
bill  of  lading  by  a  consignee,  apply  to  the  case  of  consignment 
of  goods  to  a  purchaser  ;  for,  where  they  were  consigned  to  a 
factor,  his  power  of  altering  the  property  in  them,  by  indorse- 
ment of  the  bill  of  lading,  was  less  extensive,  since  it  was 
thought  that  though  he  might  bind  his  principal  by  a  sale  of 
the  bill  of  lading,  because  a  factor's  usual  employment  is  to 
sell,  yet  he  could  not  by  a  pledge  thereof,  for  that  Is  not 
within  the  scope  of  his  authority  (o);  and  though  stats.  6 
Geo.  4.  c.  94.  and  5  Sc  6  Vict.  c.  39.  have  now  given  effect  to 
\n^  pledge  also,  yet  they  have  not  given  it,  in  all  cases,  the 
same  effect  as  if  the  goods  were  his  own  property.  By  those 
statutes,  the  subject  is  at  present  regulated.  The  provisions 
are  set  out  and  commented  upon,  ante,  Book  I.  ch.  5.  And 
see  the  acts  themselves  in  the  Appendix,  (p) 


Section  III.  —  Duties  of  Master  and  Owners. 

Duties  of  mas-        "We  uow  come  to  consider  the  obligations  which  the  two  sorts 
'-  of  contracts  of  affreightment  equally  impose.     These  are  di- 
vided by  a  celebrated  author  {q),  into  duties  to  be  performed, 

1.  By  the  master  and  owners. 

2.  By  the  merchant. 

The  former  class  are  again  divided  into  those  which  re- 
spect, 1st,  the  preparation  for ;  2d,  the  commencement ;  3d, 
the  course ;  and,  4th,  the  completion,  of  the  voyage. 

1.  With  respect  to  the  preparation  (r),  the  vessel  must  be 
tight,  staunch,  and  strong,  and  furnished  with  proper  neces- 

(w)  Mitchell  2;.  Ede,  11  Ad.  &E.  888.  (p)  See  also,  post.   Book  iv.  cap.  1, 

(o)  Newsom  v.    Thornton,  6  East,     and  z'w  re  Westzinthus,  5  B.  &  Ad.  817. 

17.      Martini  v.  Coles,  1  M.  &  S.  140.  (</)  Abbot,  p.  3,  c.  3. 

Shipley  v.    Kymer,   ibid.    484.     Solly  (r)  See  generally,  Abb.  p.  3.  e.  8; 

V.  Rathbone,  2  M.  &  S.  298.   Cockran 

V.  Irlam,  ibid.  SOI.      See  anfe,  Book  I. 

cap.  5. 
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saries :  this  a  charterparty  usually  requires  ;  but  it  is  equally  Duties  of  mas- 
required  by  law,  though  there  be  no  charterparty.  (s)     The  ..' 

same  observation  applies  to  her  crew,  who  must  be  sufficient 
in  number  and  ability  (t) ;  so,  if  usage  or  the  law  of  the  country 
require  that  she  should  have  a  pilot,  there  must  be  one  on 
board,  as  there  must  also  when  the  ship  comes  in  the  course 
of  her  voyage  to  any  place  where  there  is  an  establishment  of 
pilots,  and  it  is  possible  to  procure  one  before  she  enters  on 
the  difficult  part  of  the  navigation,  (m)  The  goods  are  to  be 
taken  by  the  master  or  owner,  whose  responsibility  commences 
with  their  receipt,  from  the  shipper,  and  stored  carefully  on 
board ;  and  all  things  necessary  for  that  purpose,  such,  for 
instance,  as  ropes,  must  be  provided  by  the  master,  since,  if 
the  goods  be  injured  by  or  in  consequence  of  improper  stow- 
age, he  and  his  owners  are  responsible.  (?;)  The  master  must 
also  have  on  board  the  proper  manifest  and  other  documents 
necessary  for  the  protection  of  the  vesselj  and  must  carry  no 
false  papers  or  contraband  goods,  whereby  she  may  be  forfeited. 

He  must,  as  we  have  seen,  give  a  receipt  for  the  cargo,  to 
the  shipper,  and  sign  bills  of  lading  as  he  may  direct,  on 
having  that  receipt  returned  to  him.  (to)  If,  by  agreement,  the 
master  is  to  proceed  to  a  particular  place  for  the  cargo,  he 
must  use  due  diligence,  or  the  freighter  may  be  dis- 
charged (w  w) ;  and  if  the  vessel  takes  out  a  cai-go,  in  which 
the  freighter  has  no  interest,  the  captain  should  give  notice 
when  the  vessel  is  ready  to  receive  the  cargo,  or  the  freighter 
will  not  be  liable  for  omitting  to  provide  it.  (www) 

2dly  and  3dly.  With  respect  to  the  commencement  and 
continuance  of  the  voyage — the  proper  clearances  being 
obtained,  the  ship  must  set  sail  at  the  stipulated  time,  or  if 

(s)  Coggs  V.  Bernard,  2  Ld.  Raym.  the  immediate  re-delivery  of  his  goods, 

909.      Lyon  v.  Mells,  5  East,  428.  see  Thompson  v.  Small,  1  C.  B.  328. 

(t)  Shore  v.  Bentall,  7  B.  &  C.  798,         {wwj   Freeman  v.  Taylor,  8   Bingh. 

n.  124.    A  slight  delay  will  not  have  this 

(u)  Law  V.  Hollingsworth,  7  T.  R.  effect.      It  must   ba    such   a  delay  as 

ICO.     Phillips    t.  Headlam,    2    B.    &  frustrates    the    object   of    the  voyage. 

Ad.  380.  Clipsham   v.    Vertue,    5    Q.    B.    265. 

(f)  GofF  V.    Clinkard,  cited  1   VVils.  unless  it   be  made  a   condition.     See 

282.  Glaholm  v.  Hays,  2  M.  &  Gr.  257. 

(jc)  As  to  the  right  of  the  shipper         (wiow)  Fairbridge  v.   Pace,  1  Car. 

who  has  taken  such  a  receipt,  to  demand  &  K.  317. 
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Duties  of  mas-    no  t'lmc  foi*  Sailing  have  been  expressly  agreed  upon,  must 

ter  and  owners,        .,.,.  t  i       •  c  ^         •      •    ^ 

, sail  withui  a  reasonable  time ;  lor,  upon  general  principles, 

jl  in  all  contracts  by  charterparty,  where  there  is  no  express 
\i  agreement  as  to  time,  it  is  an  implied  stipulation  that  there 
i?  shall  be  no  unreasonable  or  unusual  delay  in  commencing  the 
I  voyage  (or) ;  and,  if  there  be  a  sti])ulation  to  that  effect,  must 
■  do  so  under  the  safeguard  of  a  convoy ;  concerning  the 
nature  of  which  escort,  and  the  rules  respecting  it,  we  treat 
under  another  liead,  viz.  that  of  Insurance.  She  must  then 
proceed  to  her  destined  port  without  deviation ;  for  if  she 
deviate  unnecessarily,  and  be  lost,  the  master  and  owners  are 
responsible,  although  the  loss  be  by  the  act  of  God  or  the 
King's  enemies  {y) :  in  fine,  the  master  is  to  use  every  effort 
to  convey  the  cargo  safely  to  its  destination ;  and  if,  by 
reason  of  a  storm,  or  some  other  unexpected  cause,  it  becomes 
impossible  to  do  so  in  his  own  vessel,  he  is  to  do  what  a 
prudent  man  would  think  most  for  the  benefit  of  all  con- 
cerned :  what  that  may  be  it  is  impossible  to  anticipate : 
we  have,  however,  high  authority  for  saying,  that  "  Trans- 
shipment for  the  place  of  destination,  if  it  be  practicable.  Is 
the  first  object,  because  that  is  in  furtherance  of  the  original 
purpose  {£) ;  if  that  be  impracticable,  return  or  a  safe  deposit 
(«)  may  be  expedient :  the  merchant  should  be  consulted  if 
possible  (&) ;  a  sale  is  the  last  thing  the  master  should  think 
of,  because  it  can  be  only  justified  by  that  necessity  which 
supersedes  all  human  laws :  if  he  sell  without  necessity,  his 
owners,  as  well  as  himself,  will  be  answerable  to  the  mer- 
chant (c) ;  and  they  will  be  equally  answerable  if  he  place 
the  goods  at  the  disposal  of  a  Vice- Admiralty  Court  in  a 
British  colony,  and  they  are  sold  under  an  order  of  the 
Court,  such  Court  having  no  authority  to  order  a  sale  [d) ; 

(a:)  M'Andrew  v.  Adams,   1  Bingh.  {a")  See     an     instance     of    deposit, 

N.    C.    38.       Freeman    v.    Taylor,    8  which  seems  not   to  have  been  queS- 

Bingh.  124.  tioned,  in  Liddard  v.  Lopes  and  aiio- 

(y)  Patker  v.  James,  4  Camp.    112.  ther,  10  East,  426. 

Davis  V.  Garrett,  6  Bingh.  716.  (6)  Wilson  v.  Millar,  2  Stark.  I. 

(2)  See  Shipton  ».  Thornton,  9  Ad.  (c)    Freeman   v.    E.    L    Compy.,   5 

&  E.  .314,  and  post,  sec.  4.,  ad  finem,  B.  &  A.  617.      Wilson  v.  Dickson,  2. 

p.  285.     Some   doubt  is  entertained  in  B.  &  A.  2. 

that    case   whttber  it  be  the   master's  {d)  Cannan    i\   Mcaburn,  1    Bingh. 

riffht  to  transliip  or  his  duti/.  243.,  8  B.  Moore,  127. 
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and  the  persons  who  buy  under  such  circumstances  will  not  Duties  of  mas- 

.  ,  .  .  1  1        ,    /  \    1      ^  ,  ter  and  owners. 

acquire  a  title  as  against  the  merchant  (e),  but  must  answer  

to  him  for  the  value  of  the  goods."  (/)  However,  the 
master's  authority  extends  to  hypothecate  the  cargo,  or 
even  sell  a  part  of  it  where  it  is  necessary  to  do  so  for 
repairs,  in  order  to  the  preservation  of  the  entire  venture  {g)  s 
and  if  he  do  the  latter,  the  merchant  on  the  ship's  safe  arrival 
at  the  place  of  destination  will  have  a  right  to  receive  what 
the  goods  would  have  fetched  if  brought  thither,  (Ji)  or  may 
elect  to  take  the  sum  they  actually  sold  for,  and  may  in  that 
case,  if  he  please,  deduct  it  from  the  freight.  (?) 

4thly.  On  tlie  completion  of  the  voyage,  the  master  must 
have  the  vessel  properly  moored,  report  his  ship  and  crew, 
exliibit  his  manifest  and  other  papers  to  the  proper  officers, 
and  deliver  up  the  cargo  to  the  consignee  named  in  the  bill  of 
lading,  on  payment  of  the  freight  and  other  charges  in 
respect  thereof:  these  other  charges  are  generally  primage 
and  average,  the  nature  whereof  will  presently  be  stated; 
and  the  master  need  not,  in  general,  part  with  the  goods  till 
they  are  liquidated;  if  indeed,  it  appear  from  the  bill  of 
lading  that  the  freight  or  other  charges  have  been  paid,  he 
is  estopped  from  claiming  them  as  against  the  assignee  of 
such  bill  of  lading  (J) ;  nor  can  he  detain  the  goods  of  one 
person  for  charges  upon  those  of  another,  though  he  may 
any  part  of  what  is  consigned  to  one  and  the  same  person  for 
the  charges  upon  it  all.  (/e)  The  manner  of  delivering  up 
the  goods,  and  consequently  the  period  at  which  the  master 
ceases  to  be  responsible  for  them,  depends,  in  the  absence  of 
agreement,  on  the  custom  of  the  place.  (/)     In  the  absence 

(e)  Morris  v.    Robinson,  3  B.  &  C.  goods  and  the  owner  of  the  ship,  a  bill 

196.  of  lading  does  not  operate  as  an  estoppel. 

(/)  Abbott,  p.  3.  c.  3.  s.  8.  Bates  v.  Todd,  1  M.  &  Rob.  106.,  and 

{g)  The  Gratitudine,  3  Rob.  A.  R.  see  Beckley  v.  Watling,  7  Ad.  &  E.  29. 

240.  where  some    doubt   seems   to  be   cast 

(Ji)  Alers  V.  Tobin,  Abb.  p.  3.  c.  3.  on  the  conclusiveness  of  bills  of  lad- 

s.  10.  ing. 

(«)  Campbell  v.  Thompson,  1  Stark.  (A)  Soldergreen,  v.    Flight,  Abbott, 

490.  P-  3.  c.  3.  s.  II,  cited  6  East,  622. 

{j)  Howard  v.  Tucker,  1  B.  &  Ad.  (/)   Wardell  v.    Mourillyan,  2  Esp. 

712.      But  as  between  the  shipper  of  693. 
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Duties  of  mas-    of  any  custom  upon  the  subject,  the  consignee's  right  has  been 
ter  dii   owners,  jjg^-^jjgj  ^^  ^^  ^^  j-j^^^e  reasonable  time  and  opportunity  for 

coming  and  receiving  them  from  the  ship's  side,  (m)  If  the 
consignee  send  a  lighter  for  the  goods,  the  master  must,  by 
the  custom  of  the  river  Thames,  watch  them  in  the  lighter 
till  it  is  fully  laden  (w),  but  not  afterwards,  (o) 

All  these  duties,  which  the  law  imposes  upon  the  ship- 
owner and  his  agents,  are,  after  all,  no  more  than  conse- 
quences of  the  general  rule  before  stated,  respecting  carriers, 
viz.  that  they  are  responsible  at  common  law  for  everything, 
except  the  act  of  God  and  the  King's  enemies.  However, 
this,  their  common  law  liability,  is  usually  narrowed  by  their 
own  express  stipulations  in  the  charter-party  or  bill  of  lading, 
and  has  also  been  qualified  by  the  intervention  of  the  legisla- 
ture. 

The  bill  of  lading  contains,  as  we  have  seen,  these  words : 
"  the  act  of  God,  the  King's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion, of  whatever  nature  and  kind  soever,  excepted."  The 
first  two  of  these  were,  as  we  have  seen,  exceptions,  even  at 
common  law ;  and  the  third  was  made  so  by  stat.  26  Geo.  3, 
c.  86.  s.  2.,  which  enacts,  "  that  no  owner  or  owners  of  any 
ship  or  vessel  shall  be  subject  or  liable  to  answer  for,  or 
make  good  to  any  one  or  more  person  or  persons  any  loss  or 
damage  which  may  happen  to  any  goods  or  merchandize 
whatsoever,  which  shall  be  shipped,  taken  in,  or  put  on  board, 
any  such  ship  or  vessel,  by  reason  or  by  means  of  any  fire 
happening  to  or  on  board  the  said  ship  or  vessel. 

On  this  section  Lord  Tenterden  remarks  (p),  that  the 
master  is  not  mentioned  therein,  and  that  it  may  therefore 
be  doubtful  whether  his  responsibility  is,  in  this  case,  re- 
moved by  the  statute,  but  that  the  insertion  of  the  word 
"  fire  "  in  the  bill  of  lading  certainly  removes  it. 


(m)  GatlifFe    v.    Bourne,   4    Bingli.  (n)  Catley  v.  Wintringham,  Peake, 

N.    C.    314.      Bourne   v.    GatlifFe,    4  N.  P.  C.  150. 

Sjott,  1.     3  Mann.  &  Or.  643.     Con-  (o)  Robinson  v.  Turpin,  Abbott,  p. 

firmed  on  writ  of  error  in  Dom.   Proc.  3.  c.  3.  s.  12. 

7  M.  &  Gr.  850.  1 1  CI.  &  Finn.  45.  (p)  Abbott,  p.  3.  c;  4. 
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The   same  statute  enacts  («/),  that  no  master,  owner,   or   Duties  of  mas- 

„  ,.  iiniTii  f>  ^^'^  ^^^  owners, 

owners  oi  any  ship  or  vessel,  shall  be  liable  to  answer  lor,  

or  make  good  any  loss  or  damage  which  may  happen  to  any 
gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones, 
which  shall  be  shipped,  taken  in,  or  put  on  board  any  such 
ship  or  vessel,  by  reason  or  means  of  any  robbery,  embezzle- 
ment, making  away  with,  or  secreting  thereof,  unless  the  owner 
or  shipper  thereof  shall,  at  the  time  of  shipping  the  same, 
insert  in  his  bill  of  lading,  or  otherwise  declare  in  writing,  to 
the  master,  owner,  or  owners  of  such  ship  or  vessel,  the 
nature,  quality,  and  value  of  such  gold,  silver,  diamonds, 
watches,  jewels,  or  precious  stones,  (r)  It  is  doubtful  whether 
this  statute  extends  to  shipments  made  in  foreign  parts,  (s) 

By  stat.  6  Geo.  4.  c.  125  (f),  s.  53,  owners  and  masters  of 
ships  are  exempted  from  liability  for  any  damage  arising 
from  the  want  of  a  licensed  or  duly  qualified  pilot,  unless  it 
be  proved  that  such  want  arose  from  any  refusal  to  take  one 
on  board,  or  from  wilful  neglect,  in  not  heaving-to,  or  using 
all  practicable  means  consistent  with  the  ship's  safety,  for 
the  purpose  of  taking  on  board  any  pilot  who  may  offer ;  and 
sect.  55  exempts  them  from  liability  for  damage  arising  from 
the  neglect,  default,  incompetency,  or  incapacity  of  any 
licensed  pilot  in  charge  of  the  vessel,  so  long  as  such  pilot 
shall  be  duly  qualified  to  have  charge  of  the  vessel,  or  no 
duly  qualified  pilot  shall  have  offered  to  take  charge  there- 
of, {u) 

((/)  Sect.  3.  charge  of  the  ship,  though  the  master 

(r)  It  is  sufficient  to  describe  it  by  may  not  have  been  bound  to  employ 

the  ordinary  name,  and  the  value  by  him,  as  where    she  was  only   moving 

the  coin  of  the  place  of  shipment,  Gibbs  from  another  part  of  the  harbour  into 

V.  Potter,  10  M.  &  W.  70.  dock.     Lucey  v.  Ingram,  6  M.  &  W. 

(s)  Gibbs  u.  Potter,  2 Wrf.  302.      The    Fame,    2    W.    Rob.    184. 

(<)  The  Pilotage  Act.  But  if  the  mischief  arose  partly  from 

(m)  The  Protector,  1   W.  Rob.  45.  the  misconduct  of  the  crew,  the  owner 

The    Agricola,   2   W.    Rob.    10.     See  is  not  excused.    The  Diana,  1  W.  Rob. 

Neptune  the   Second,  1  Dodson,   467.  131.      Stuart  v.  Isemonger,  4  Moore, 

The  Transit,  before  Sir  J.  Nicholl,  Feb.  P.^C.  11.      As    to  the  ships  to  which 

1  and  March  17,  1 838,  reported  N.  L.  this  provision  extends,   see  the   Giro- 

M.  582.     The  exemption  conferred  by  lamo,   3   Hagg.    169.      The  Vernon,  1 

this    section   extends   to   all   cases    in  W.  Rob.  316.    The  Maria,  1  W.  Rob. 

which    the   pilot    was   bound   to    take  95. 
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Duties  of  mas-        It  will  be  secn  that  the  common  law  liability  of  ship-owners 

ter  and  owners.    .     ^.     ,  •  i        i  i 

18  (lisenarged  to  a  considerable  extent  by  these  enactments : 

where  it  remains,  it  is  restricted  to  a  certain  ascertainable 
amount  by 

Stat.  7  Geo.  2.  c.  15.,  which  exempts  the  owners  from 
responsibility  for  loss,  by  reason  of  any  embezzlement,  secret- 
ing, or  making  away  with,  by  the  master  or  mariners ;  or  for 
any  act,  matter  or  thing,  damage  or  forfeiture,  done,  oc- 
casioned, and  incurred  by  the  same  persons,  without  the 
privity  of  the  owners,  further  than  the  value  of  the  ship,  with 
her  appurtenances,  and  the  freight  due,  or  to  grow  due  for  the 
voyage  wherein  such  loss  happened,  (v) 

Stat.  26  Geo.  3.  c.  86.  s.  1.  extends  the  provisions  of  this 
act  to  all  cases  of  robbery,  though  the  master  or  mariners  be 
not  concerned  therein. 

By  stat.  53  Geo.  3.  c.  159.  owners  are  not  liable  to  answer 
for  or  make  good  any  loss  or  damage  arising  by  reason  of 
any  act,  neglect,  matter  or  thing,  done,  committed,  and 
occasioned  without  the  fault  and  privity  of  such  owner  or 
owners,  which  may  happen  to  any  goods,  Avares,  merchandises, 
or  other  things  laden  or  put  on  board  the  shi^,  further  than  the 
value  of  the  ship  [tv)  and  freight  due,  or  to  grow  due  during 
the  voyage  which  may  be  in  prosecution,  or  contracted  for  at 
the  time  of  the  happening  of  the'  loss.  In  construing  this 
section,  the  costs  of  obtaining  the  compensation  are  allowed 
beyond  the  value  of  the  ship's  freight,  (x) 

This  statute  further  defines  what  shall  be  considered 
Freight,  within  its  meaning  (g),  and  that  of  the  two  prior 
acts;  and  orders,  that  distinct  losses  happening  during  the 
same  voyage,  or  same  interval  between  two  voyages,  shall 
be  compensated  in  the  same  way,  and  to  the  same  extent  as 
if  no  other  loss  had  happened  during  the  same  voyage  or 
interval ;  and,  as  well  as  the  two  former  ones,  provides  a 

(a)  Sect.  1.  See  Sutton  v.   Mitchell,         (x)  The     Dundee,     1     Hagg.     109, 
1  T.  R.  18.  Ex  pte  Rayne,  1  Q  B.  982. 

(to)  See  Dobree  v.  Schroder,  6  Sim.         (y)  Sect.  2. 
291.      Brown  v.  Wilkinson,   15  M.  8c 

W.  391.,  and  The  Richmond,  3  Hagg.  : 

431. 
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proportlonal^le  compensation  in  cases  where  the  value  of  the   Duties  of  mas- 

,,  ip'i'i  1  1  1  f  ^  1        ter  and  owners. 

ship  and  ireight  is  less  than  the  total  amount  ot  losses,  and  a  

mode  of  distribution,  and  relief  in  equity.  But  this  act 
does  not  extend  to  vessels  used  solely  in  rivers  and  inland 
navigations,  nor  to  any  ship  not  duly  registered  according 
to  law;  nor  do  any  of  the  acts  extend  to  lighters  and 
gabbets.  (z) 

The  benefit  of  the  three  last-mentioned  acts  does  not  ex- 
tend to  masters ;  and  the  last  contains  a  provision  against 
relieving  the  master  who  happens  to  be  a  part  owner  from 
responsibility  ;  yet  if  he  be  sued  along  with  the  part  owners, 
he  will  be  protected  as  well  as  they ;  for  it  Is  a  rule,  that  the 
damages  given  against  co-defendants  must  be  one  and  the 
same  sum.  (a) 


Sect.  IV. —  Duties  of  the  Merchant. 
The  merchant  who  has  taken  a  ship  to  freight  must  lade   Duties  of  the 

....  ....  ,  .„  .  ,  merchant. 

her  within  the  stipulated  time,  and  even  if  no  time  be  ex- 


pressly stipulated,  must  do  so  in  a  reasonable  time,  (b)     He 
must  lade  her  with  the  stipulated  cargo  (c),  and  must  put  on 


(z)  Hunter  v.  M'Gowan,    1  Bligh.  lation  was  performed  by  furnishing  as 

573.  large  a  quantity  of  tallow  and  hides  as 

(a)  Wilson  v.  Dickson,  2  B,  &  A.  2.  she    could  take   on  board,   though   in 

(6)  Wolley  v.  Reddelien,  5  M.  &  consequence  of  the  absence  of  copper 
Gr.  SI 6.,  where  by  the  charterparty  she  was  obliged  to  keep  in  her  ballast, 
the  ship  after  delivering  her  outward  Moorsom  v.  Page,  4  Camp.  103.  And 
cargo  at  Malta,  was  to  sail  with  all  when  the  stipulation  in  the  charter- 
convenient  speed  to  such  port,  to  Mar-  party  was  "  to  furnish  a  full  and  com- 
seilles,  Genoa,  or  another  safe  portonthe  plete  cargo,  and  that  100  tons  of  rice  or 
west  coast  of  Italy,  not  higher  than  sugar  should  be  shipped  previous  to 
Manfredonia,  as  should  be  ordered  at  any  other  part  of  the  loading  to  ballast 
Malta.  It  was  held,  the  merchant  the  vessel,"  the  Court  held  that  the 
impliedly  undertook  that  she  should  owner  was  bound  to  supply  any  ballast 
receive  orders  within  a  reasonable  that  was  necessary  beyond  the  100  tons, 
time  from  her  arrival  at  Malta.  and  that  the  merchant  was  not  bound 

(c)  When  the  merchant    undertook  to  pay  freight  for  the  additional  ton- 

"  to  furnish  and  provide    for    loading  nage  of  such  ballast.      Irving  v.  Clegg, 

on  board  the  said  ship  a  full  and  com-  1  Bingh.  N.  C.  53.      For  as  the  owner 

/)toe  carpo  of  copper,  tallow,  and  hides  is    bound    to  have  his  vessel  in  a   fit 

or  other  goods,"  it  was  held  by  Lord  state  for  the  voyage  (see  ante,)  it  is  his 

EUeuborough,  at  N.  P.,  that  the  stipu-  duty  in   the  first   instance   to   provide 
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Duties  of  the      board  no  contraband  goods,  whereby  she  may  be  subjected 

'. to    forfeiture.     For  a  default  in    any   of  these  particulars, 

he  will  be  liable  to  make  good  the  injury  sustained  in  con- 
sequence. He  must  also  pay  the  charges  due  on  his  com- 
modities ;  these  are  usually  primage,  average,  demurrage, 
and  freight. 

Primage  is  a  small  customary  payment  to  the  master  for 
his  care  and  trouble. 

Average  denotes  several  petty  charges,  such  as  towage, 
beaconage,  &c.,  which  it  would  be  difficult  and  useless  to 
enumerate ;  there  is  a  more  important  charge  called  General 
Average,  of  which  we  shall  treat  in  the  next  section. 

Demurrage  has  been  already  spoken  of.  {d) 

Freight  is  the  payment  made  for  the  conveyance  of  the 
merchandise  {e)  to  its  destination ;  it  denotes  the  price  of 
carriage,  not  of  receiving  goods  to  be  carried ;  and,  therefore, 
though  a  merchant  may,  of  course,  contract  to  pay  a  sum  of 
money  to  a  ship-owner  for  taking  goods  on  board,  yet  such 
payment  is  not,  strictly  s^Qokmg,  freight.  {/)  Hence  it  fol- 
lows, that  no  freight  becomes  due,  unless  the  carriage  of  the 
goods  be  completely  performed,  {g)  In  consequence  of  this 
rule,  when  a  ship  has  been  engaged  to  sail  from  one  port  to 

ballast,  and  the  merchant's  liability  to  staple  commodity  there,  but  must  pay 

do  so  can  in  no  case  reach  beyond  his  freight  as  if  he  had  shipped  the  proper 

express    undertaking.      See  further  in  cargo. 

Capper  v.  Foster,  3  Bingh.  N.  C.  938,  {d)  See  un<e,  p.  271.  and  see  Evans  w. 

the  vessel  was  to  sail  to    Rio  Nunez,  Forster,  1  B.  &  Ad.  118.  Brouncker  t;. 

discharge  there,  and  reload  "a  full  and  Scott,  4  Taunt.  1,  and  5  Bingh.    188., 

complete   cargo   of  lawful  merchandise,"  with  regard  to  the  question  what  time 

freight  to  be  paid  at  certain  rates  on  shall  be  allowed  where  goods  stowed 

certain    specified    articles,    viz.    gum,  at  the  top  impede  the  delivery  of  those 

beeswax,  rice,  bullion,  &c.,  should  rice  at  the  bottom;   see  Leer  v.    Yates,   3 

exceed  80  tons,    IZ.    per  ton  extra  on  Taunt.  387.     Rogers  v.  Hunter,  M.  Sc 

surplus.      Hides  not  to  exceed  50  tons.  M.  63.      Dobson  y.  Droop,  i6/rf.  441. 

Should  she  not  he  full  at  Rio  Nunez,  the  (e)  Lewis  r.  Marshall,  7  M.  &   Gr. 

merchant  to  have  the  liberti/ of  filling  her  729. 

up  at    St.    Marfs.      Held,   that   a  full  (f)  Blakey  v.  Dickson,  2  B.  &   P. 

and  complete  cargo  of  lawful  merchan-  321.      Andrew  v.  Moorhouse,  5  Taunt. 

disc   meant  a  cargo   of  goods  ejusdem  435.,  Abbott,  p.  3.  c.  7. 

generis  with  those  specified,  and  that  {g)    Mashiter    v.    Bullar,   ]    Camp, 

the    merchant    was    not    justified    in  84.      Crozier   v.    Smith,   1  M.    &    Gr. 

shipping  a  great  quantity    of  lumber  407. 
at    St.    Mary's,   though   that  was   the 
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another,  as  from  A.  to  B,  and  back  again,  it  often  becomes  Duties  of  the 

III-  1  •  1       T      1      1    merchant. 

important  to  know  whether  this  employment  is  to  be  looked  

upon  as  consisting  of  one  or  of  two  distinct  voyages ;  since  if 
the  ship  be  lost  after  her  transit  from  A.  to  B.,  but  before 
that  from  B.  back  to  A.  has  been  completed,  freight  will,  by 
adopting  the  latter  construction,  be  due  for  the  carriage  from 
A.  to  B.,  but  not  by  adopting  the  former.  In  solving  this 
question,  the  court  must  be  guided  by  the  intention  of  the 
parties,  as  collected  from  the  words  and  subject  matter  of  the 
agreement.  (/*) 

The  owner  will  not,  however,  lose  his  freight  in  consequence 
of  an  interruption,  without  his  fault,  of  the  voyage,  which  is 
afterwards  completed,  such  as  a  capture  and  recapture  (i) ; 
and,  if  the  goods  have  been  thrown  overboard  for  the  ship's 
preservation,  the  merchant  must  pay  freight,  and  be  repaid  by 
a  general  average.  So,  if  a  part  be  sold  for  necessary  victuals 
or  repairs,  the  owners  pay  the  merchant  the  value,  and  receive 
the  freight  from  him  :  and  if  the  ship  and  cargo  be  taken,  re- 
taken, and  carried  by  the  recaptors  into  a  port  short  of  its 
destination,  and  there,  in  consequence  of  some  legal  doubt  or 
of  the  merchant's  delay,  the  ship  be  restored  before  the 
cargo,  the  owners  need  not  wait  to  convey  the  latter  to  its 
destination,  but  are  entitled  to  the  freight,  subject  to  sal- 
vage. (_/)  There  are  also  some  cases  in  which  a  part  pay- 
ment of  freight  may  be  claimed  :  these  shall  be  presently 
considered. 

Where  goods  are  sent  in  a  general  ship,  the  amount  of 
freight  depends  on  the  agreement  of  the  parties,  or  the  value 
of  the  service  performed,  estimated  according  to  the  usage  of 
trade  in  like  cases.     If  there  be  a  charter-party,  and  a  gross 

(A)    Mackrell    v.    Simond.       Byrne  loading  port.     Held,  that  the  voyage 

V.  Pattison,  Abhott,  p.   3.  c.   7.  s.    1 7.  from  Jamaica  to  the  Spanish  main  was 

Crozier  v.  Smith,  1    M.    &    Gr.    407,  not  a  distinct  voyage  but  part  of  the 

where  the  ship  was  to  sail  to  Jamaica,  homeward. 

and   having    discharged    her    outward  (?)  The  Race  Horse,  3  Rob.  A.   R. 

cargo   there,    "  receive    a   cargo    from  101.     Beale  v.  Thompson,  3  B.  &  P. 

thence,  or  from  a  port  in   the    Spanish  405. 

main,   if  required,''   if  she    should    be  {j)  Abbott  on  Shipping,  p.   3.  c.  7. 

required,  4Z.  per  diem  was  to  be  paid  ss.  5,  6. 
till  she  should  be  dispatched  from  her 
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Duties  of  the  sum  18  to  be  paid  for  the  whole  or  part  of  a  ship,  it  becomes 
_!i!L.^!!j___  due,  although  the  merchant  do  not  provide  a  complete  lading. 
If  the  payment  be  so  much  per  ton,  it  must  be  calculated  on 
the  number  of  tons  the  ship  or  part  thereof  contains ;  not  on 
the  number  mentioned  in  the  description  in  the  charter- 
party  (A),  or  the  quantity  of  goods  laden  on  board.  On  the 
other  hand,  if  the  master  improperly  refuse  to  take  the  entire 
quantity  of  goods  agreed  on,  he  will,  nevertheless,  if  the  pay- 
ment was  to  be  per  cask,  or  bale,  have  a  right  to  a  compen- 
sation for  what  he  has  carried  (Z) ;  as  he  will  in  case  of  his 
deviating  (m),  or  sailing  with  his  ship  out  of  repair  (n),  or  not 
sailing  according  to  stipulation  with  the  first  wind  or  con- 
voy (o) ;  the  rule  being,  as  stated  by  Lord  Ellenborough  (p), 
that  "  unless  the  non-performance  alleged  in  breach  of  the 
contract  goes  to  the  whole  root  and  consideration  of  it,  the 
covenant  broken  is  not  to  be  considered  a  condition  precedent, 
but  a  distinct  covenant ;  for  the  breach  of  which  the  party 
injured  may  be  compensated  in  damages." 

If  the  agreement  be  to  pay  so  much  per  month;  week,  or 
other  aliquot  part  of  the  voyage,  the  merchant  takes  the  risk 
of  its  duration,  and  the  freight  will  begin  to  run  against  him 
from  the  day  the  ship  breaks  ground,  and  continue  to  do  so, 
not  only  while  she  is  at  sea,  but  during  any  unavoidable  delay 
which  does  not  suspend  the  contract,  ex.  gr.,  for  repairs,  {(j) 
But  if  the  agreement  be  in  any  other  form,  the  owner  takes 
the  risk  of  the  duration  of  the  voyage,  and  is  only  entitled  to 
the  same  amount,  however  long  it  may  continue. 

The  owner  has  a  lien  on  the  goods  until  the  freight  is  paid, 
if  he  do  not  agree  to  waive  it,  and  have  not  framed  his 
charterparty  in  such  a  manner  as  to  part  with  the  possession 
of  the  vessel  to  the  charterer,  and  it  has  been  held,  even  in 

(A)    Hunter  v.  Fry,  2  B.  &  A.  421.  (/>)  Davidson  v  Gwynne,   12    East 

(/)    Ritchie    v.    Atkinson,    10    East,  381.      And  see   Clipsham  v.  Vertue,  5 

295.  Q.  B.  265. 

(»n)  Bourmann  v.    Tooke,   1    Camp.  {q)  Havelock   v.    Geddes,    10   East, 

377.                   '  555.      Ripley  v.  Scaife,  5  B.  &  C.  167. 

(n)   Havelock  v.    Geddes,  10  East,  See  Beale  v.   Thompson,  3  B.   &   P. 

555.  405. 

(o)  Constable    v.    Cloberie,  Palmer, 
397.     Hall  V.    Cazenove,  4  East,  477. 
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case  of  a  charterparty  by  which  part  of  the  freight  was  payable  Duties  of  the 

during  the  voyage  and  the  rest  by  bills  at  two  and  four  

months'  date  from  the  day  of  the  arrival  of  the  ship  in  the 
Thames  on  her  homeward  voyage,  that,  the  charterer  having 
failed  before  the  ship's  return,  the  owner  might  insist  on  re- 
taining a  lien  on  the  goods  for  his  freight,  (r)  Whether  he 
exercise  that  right  or  no,  he  may  sue  the  charterer  upon  his 
contract  to  pay  freight,  (s)  When  there  is  no  charterparty, 
and  the  consignee  is,  by  the  terms  of  the  bill  of  lading,  to  pay 
freight,  Lord  Tenterden  expressed  an  opinion  at  N.  P.  that 
the  shipper  was  not  liable,  {t)  But  it  has  since  been  decided 
in  banco  (u)  that,  where  a  bill  of  lading  expressed  goods  to  be 
consigned  on  account  and  risk  of  William  Beckford,  to 
Messrs.  P.  and  W.  or  their  assigns,  they  paying  freight,  the 
owner  had  a  right  to  sue  the  consignor,  Beckford,  for  freight, 
in  the  absence  of  any  evidence  of  a  custom  among  merchants 
to  the  contrary.  It  might,  however,  be  otherwise,  if  the  con- 
signment were  from  vendor  to  vendee,  (y)  In  such  a  case,  it 
might  be  urged  that  the  consignor,  in  employing  the  ship- 
owner, acted  as  agent  for  the  consignee  (w) ;  and  perhaps 
Dommett  v.  Beckford,  and  the  opinion  of  Lord  Tenterden  in 
Drew  V.  Bird,  might,  if  this  distinction  were  adopted,  prove 

Cr)  Campion   v.    Colvin,    3   Bingh.  vided  that  the  ship  should  deliver  her 

N.  C.  1 7.    See   Saville  v.    Campion,  2  ^cargo  "  on  being  paid   freiglit "   at   47. 

B.  &  A.  503.    Christie  v.  Lewis,  2  B.  per  ton,  and  the  charterer  had  become 

&  B.  410.     In  Campion  v.  Colvin,  the  bankrupt. 

Court  appears  to  rest  its  decision  on  (s)   Tapley    v.   Martens,  8     T.     R. 

the  ground  of  special  agreement,  rather  451.     Christy  v.  Row,  1  Taunt.   ,S00. 

than    on    the    general    right    of  lien.  Shephard    v.    De    Bernales,    13    East,. 

"  Looking,"  says  his  Lordship,  "to  the  365.     Abbott    on    Shipping,    8th    ed. 

intent   of  the  parties,   it   is  clear   the  416. 

ship-owner  meant  to  insist  on  the  de-  (t)   Drew  v.   Bird,    M.  &  M.    156. 

livery  of  the  bills  before  the  delivery  See   Tobin  v.    Crawford,  5   M.  &  W. 

of  the  cargo,  so  that  with   respect  to  235.      Coleman  v.   Lambert,   5  M.  & 

the  time  at  which  the  freight  was  pay-  \V.  503. 

able,   there    is   no    difference   between  (m)  Dommett  v.    Beckford,  2  Nev. 

this  and  the   preceding    cases."     And  &  Mann.  376  ;  5  B.  &  Ad.  521.      See 

see   Alsager  v.    St.   Katherine's    Dock  Tobin  v.    Crawford,    5  M.  &  W.  239. 

Comp.    14   M.    &   W.   794.,  where  it  Coleman  p.  Lambert,  5  M.  &  W.  502. 

was  held  there  was  no  lien  for  freight,  (f )  See  Barker  v.  Havens,  1 7  Johns, 

it  having  been  made  payable  "in  cash  Rep.    234,    cited    M.    &   M.    157.    in 

two  months  after  the  vessel's  inward  notis. 

report,"    though  another   clause   pro-  (w)  See  1  Nev.  &  Mann.  420. 

U 
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Duties  of  tiio     not  Completely  irreconcileable.     Wliere  the  goods   are  de- 

: liverable  to  assigns   07i  paying  freight,   and  the   consignees 

indorsed  to  C.  &  Co.,  their  agents  who  obtained  the  goods,  it 
was  held  that  the  consignees  were  not  liable  for  freight,  (x) 

The  consignee  or  indorsee  of  the  bill  of  lading  may  be  sued, 
if  he  have  received  the  goods  in  pursuance  of  a  bill  of  lading, 
imposing  the  payment  of  freight  upon  him  {y) ;  at  all  events, 
in  cases  where  there  is  no  charterparty.  But  if  the  consignee 
appears  upon  the  face  of  the  bill  of  lading  to  be  a  mere  agent, 
no  contract  to  become  personally  liable  for  freight  can  be  im- 
plied from  his  receipt  of  the  goods  under  it.  (z)  Nor  is  the 
acceptance  of  the  goods  of  itself  sufficient  to  impose  charges 
in  respect  of  them,  althougli  other  circumstances  concurring 
with  acceptance  may  (a) ;  such,  for  instance,  as  the  previous 
dealings  of  the  parties  (Z») ;  and  if  there  be  only  a  bill  of  lading, 
the  law  will  not,  from  his  mere  receipt  of  goods  under  the  bill 
of  lading,  raise  an  implied  promise  from  an  indorsee  to  do 
so  (c),  though  it  is  evidence  of  such  a  promise  which  may  be 
submitted  to  the  jury,  and  on  which  they  may  find  it.  (d) 
But  if  there  be  a  charterparty  containing  an  express  contract 
by  the  charterer  to  pay  freight,  referred  to  in  the  bill  of  lading, 
it  is  questionable  whether  a  jury  would  be  warranted  in 
finding  an  agreement  on  the  part  of  the  consignee  or  indorsee 
to  pay  freight,  as  the  reference  to  the  bill  of  lading  may 
have  been  introduced  simply  for  the  purpose  of  keeping  the 

(jk)  Tobin  v.   Crawford,   9  M.  &  W.  502,   uhi   by    Parke,    B.     "  The   con- 

716.  signee  is,  prima  facie,  the  owner  of  the 

(?/)  Ace.  Renteria  v.  Ruding,  M.  &  goods,  but  if  he  be  not,  he  is  not  liable, 

M.  511.      Roberts  v.  Holt,  2  Shower,  simpliciter  as   consignee,   except    on  a 

443.      Cock  V.   Taylor,   1  3  East,  399.  new  contract,  to  pay  the  freight.      That 

Bell   V.    Kymer,   5   Taunt.  477.      See  is  evidenced  in  ordinary  cases  by  the 

Mitchenson  v.    Begbie,  6  Bingh.  190.  bill  of  lading.      I   accede  also  to  the 

He  cannot  discharge  himself  by  seizing  decision  in  Wilson  v.  Kymer,  that  the 

them  under  a  sham  execution  against  same  evidence  may  be   deduced  from 

the    consignor,    instead    of    accepting  the    previous     dealings    between    the 

them  under  the  bill  of  lading.     Lucas  parties." 
V.  Nockells,  10  Bingh.  157.  (c)  Moorsom  v.  Kymer,  2  M.  &  S. 

(z)  Amos  V.  Temperley,  8  M.  &  W.  303,     See  Finder  v.  Wilks,  5  Taunt. 

798.  612  ;   Abbott  on  Shipping,  423.  8th  ed, 

(a)  Wilson  v.  Kjmer,    1    M.  &   S.  (d)  Sanders  v.   Vanzeller,    4   Q,  B. 

157.   Scaife  v.  Tobin,  3  B.  &  Ad.  523.  260,  and  see  that  case  as  to  the  mode 

Ward  V.  Felton,  1  East,  507.  of  pleading  such  a  contract. 

(6)  Coleman  v.  Lambert,  5  M.  &  W. 
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charterparty  unvaried,  and  preserving  the  lien   for  freight  Duties  of  the 

,  i  o  mercliant. 

under  it.  (e)  

There  are  some  cases  in  which  an  utter  stranger  to  the 
contract  may  become  chargeable  with  freight.  Thus,  if  a 
neutral  vessel  laden  with  the  goods  of  one  of  two  belligerents, 
be  captured  by  the  other,  the  ship  is  to  be  restored,  and  the 
goods  confiscated ;  the  captor  paying  the  full  freight ;  for  he 
has  by  his  own  act  put  himself  in  the  place  of  the  merchant, 
with  respect  to  the  goods,  and  waived  the  completion  of  the 
voyage  (/) ;  but  this  is  only  where  the  goods  are  such  as  a  * 

neutral  ship  may,  by  the  law  of  nations,  carry.  (^)  On  the 
other  hand,  if  the  ship  be  hostile,  and  the  goods  those  of  a 
neutral,  the  captor  is  entitled  to  the  freight,  if  he  convey  them 
to  their  destination,  but  not  otherwise.  (A) 

It  has  been  mentioned  that  a  part-payment  of  freight  may 
sometimes  be  claimed ;  this  happens  in  some  cases  in  which 
only  part  of  the  cargo  is  delivered,  or  part  only  of  the  voyage 
is  performed.  In  the  former  case  if  the  ship  were  a  general 
one,  or  if  she  were  chartered  for  freight  to  be  paid  according 
to  the  quantity  of  the  goods,  freight  is  due  for  as  much  as  is 
delivered,  (i)  But  if  a  ship  chartered  at  a  specific  sum  for 
the  voyage,  without  reference  to  the  quantity  of  goods,  were 
to  lose  part  of  her  cargo,  it  has  been  doubted  whether  freight 
would  be  payable  for  the  remainder,  (k)  Yet  certainly  the 
hardship  of  the  case  would  induce  the  Court  to  construe  such 
a  charterparty  as  favourably  as  the  strictness  of  law  would 
permit :  and,  if  there  were  any  circumstances  whence  it  could 
be  inferred,  such,  for  instance,  as  an  acceptance  by  the 
freighter  of  the  remaining  portion  of  the  cargo,  a  new  con- 
tract to  pay  freight  pro  rata  might  be  held  to  arise  by  impli- 
cation (t),  such  as  we  are  now  going  to  advert  to. 

(e)  Ibid.  c.  7.  s.  9.      See  also   Roberts  v.  Have- 

(/)  The  Copenhagen,  1  Rob.  A.  R.  lock,   3    B.  &   Ad.   404.     Sinclair  v. 

289.  Bowles,  9  B.  &  C.   92,  in  which   the 

(^r)  Abbott,  p.  3.  c.  7.  s.  6.  judges  seem  to  have  pointed  at  a  simi- 

(h)  Fortuna,  4  Rob.  A.  R.  278.  lar  distinction  as  existing  in  the  gene- 

(i)   Clnisty  v.  Rove,  1  Taunt.  300.  ral  law  of  contracts.      See  a'so  Read  v. 

(k)  Malyne,    Lex    Mercat.    p.  100.  Rann,  10  B.  &  C.  438. 

Bright  V.    Cowper,   1    Brownlow,  21,  (Z)  Mitchell  v,    Darthez,    2  Bingh. 

and  the  observations  in  Abbott,  p.   I.  N,   C.  555;  in  that  case  a   ship  was 
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Duties  of  the  For,    2ndly,  If  the  ship  having   performed   part  of  her 

■  voyage,    be   disabled   from   completing   the   remainder,    the 

master  may,  as  we  have  seen,  trans-ship  the  goods,  in  order  to 
convey  them  to  their  destination.  In  that  case  it  was  long  a 
question  whether  the  remainder  of  the  voyage  after  the  trans- 
shipment was  to  be  considered  as  performed  under  the  old 
contract  or  under  a  new  one,  and  whether  the  remuneration 
was  to  be  at  the  rate  of  freight  originally  contracted  for,  or 
on  a  quantum  meruit.  It  is,  however,  now  settled  that  if  the 
goods  be  conveyed  safely  to  their  destination  the  freight  paid 
shall  be  that  originally  contracted  for.  That  was  decided  in 
Shipton  v.  Thornton  (m),  where  goods  shipped  on  board  the 
James  Scott  at  Singapore  for  London,  under  bills  of  lading  to 
Merchant  were,  under  circumstances  of  necessity,  trans-shipped 
at  Batavia  into  the  Mountaineer  and  Sesostris  under  bills  of 
lading  to  one  EUward  or  assigns.  The  goods  arrived  safe. 
Ellward  indorsed  the  bills  to  Merchant,  and  he  received  the 
goods.  And  it  was  held  that  he  was  liable  to  the  original 
freight  as  per  James  Scott,  not  to  the  freight  as  per  James 
Scott  to  Batavia  only,  and  then  to  the  rates  (which  were 
smaller)  as  per  Mountaineer  and  Sesostris.  "  It  may  be 
taken,"  said  the  Court,  "  to  be  either  the  duty  or  the  right  of 
the  owner  to  trans-ship.  If  it  be  the  former,  it  must  be  so  in 
virtue  of  his  original  contract ;  and  it  should  seem  to  result 
from  a  performance  by  him  of  that  contract,  that  he  will  be 
entitled  to  the  full  consideration  for  which  it  was  entered  into 
without  respect  to  the  particular  circumstances  attending  the 

chartered  from  London  to  Buenos  The  greater  part  of  the  residue  of  the 
Ay  res  and  back  to  Gibraltar,  freight  cargo  was  sent  to  Gibraltar,  by  the 
1300Z.,  viz.  2001,  payable  before  sail-  British  Vice-Consul,  at  the  request  of 
ing,  the  rest  on  the  final  delivery  of  the  captain,  and  freight  from  Fayal  to 
the  homeward  cargo.  She  arrived  at  Gibraltar  there  paid  upon  it  by  the 
Buenos  Ayres,  took  in  her  homeward  merchant's  agent.  Under  these  circum- 
cargo,  and  was  wrecked  on  her  return  stances  the  Court  held  that  the  ship- 
homeward  at  Fayal,  and  afterwards  owner  was  entitled  to  no  more  on  the 
sold  as  unseaworthy.  Part  of  the  cargo  outward  voyage  than  the  200Z,,  but 
was  there  sold,  and  the  proceeds,  ex-  that  he  might  recover  a  reasonable 
cept  224/.  Ss.  9d.  applied  to  defray  compensation  for  the  carriage  from 
charges.  The  captain  sailed  for  Eng-  Buenos  Ayres  to  Fayal,  if  the  goods 
land  with  the  224/.  3s,  9c?.,  and  was  ultimately  reached  Gibraltar, 
again-shipwrecked,  and  the  money  lost.  (ni)  9  Ad.  &  E.  314. 
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fulfilment.     If  it  be  the  latter,  a  right  to  the  full  freight  seems  Duties  of  the 

to  be  implied.     The  master  is  at  liberty  to  trans-ship ;  but       .    ,' ! 

for  what  purpose,  except  for  that  of  earning  his  full  freight  at 
the  rate  agreed  on  ?  " 

There  was  a  question  incidentally  mooted  in  this  case,  on 
which  the  language  of  the  judgment  is  important,  viz.,  "  If 
the  trans-shipment  can  only  he  effected  at  a  higher  than  the  ori- 
ginal rate  of  freight,  which  party  is  to  stand  to  the  loss  ?  "  The 
opinion  of  the  Court  appeared  to  be  that  in  such  case  the 
master's  right  to  trans-ship  Avould  be  at  an  end,  but  that  he 
would  become  the  freighter's  agent  to  do  what  was  most  for 
his  benefit  under  the  circumstances,  and  that,  consequently, 
if  it  were  for  the  freighter's  advantage  that  the  goods  should 
be  forwarded  and  an  increased  rate  of  freight  incurred,  the 
freighter  would  be  bound  by  his  agreement  to  pay  such  in- 
creased rate.  If  the  merchant  prefer  receiving  the  goods 
where  they  are,  he  must  pay  freight  j^ro  rata  itineris peracti.  (n) 
And  this,  not  on  the  original  contract  of  affreightment,  upon 
which  the  owner,  if  obliged  to  sue,  must  not  proceed,  but 
under  a  new  one,  which  the  law  implies  from  the  merchant's 
behaviour,  (o)  If  the  master,  being  at  too  great  a  distance 
from  the  merchant  to  consult  him,  and,  acting  for  the  best, 
direct  a  sale,  having  good  grounds  to  believe  it  necessary,  it 
was  thought  by  some  that  there  was  no  reason  why  an  implied 
contract  to  pay  freight  pro  rata,  should  not  arise  on  the  mer- 
chant's receiving  the  proceeds,  as  it  certainly  will,  where  the 
goods  are  seized,  and  sold  by  a  competent  Prize  Court,  under 
a  sentence  which  is  afterwards  reversed,  and  the  proceeds  re- 
stored, (p)  The  Court  of  Exchequer  has,  however,  decided 
that  no  such  contract  arises  {q) ;  and  if  the  master  sell  without 
necessity,  or  refuse  to  forward  the  goods  to  their  destination. 


(m)  Malyne,  98.   Lutwidge  v.  Grey,  316.      Mitchell  v.  Darthez,  2  Bingh. 

Abbott,  p.  3.  c.  7.  s.  13.     The  Copen-  N.  C.  555. 

hagen,  1  Rob.  A.  R.  289  (/>)  Baillie  i-.  Moudigliani,  Park,  c. 

(o)  Luke  V.  Lyde,  3  Burr.  882 ;    1  2.  p.  70. 

Black.  190.      Cook  v.  Jennings,  7  T.  (?)  Vlierboom  v.  Chapman,  13  M. 

R.  381,     Mulloy  v.   Backer,   5  East,  &  W.  230. 
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Duties  of  the 
merchant. 


no  freight  is  due.  (r)  And  as,  in  the  absence  of  express  sti- 
pulation, the  voyage  does  not  commence  till  the  ship  has 
broken  ground,  her  owners,  if  she  be  prevented  from  sailing, 
are  entitled  to  no  compensation  for  work  already  done,  such 
as  loading  the  goods  on  board,  {s) 


Section  V.  —  General  Average. 


General 
average. 


There  are  two  charges  which  frequently  accrue  during  the 
prosecution  of  the  adventure,  and  fall  sometimes  on  the  mer- 
chant, sometimes  on  the  owner,  and  sometimes  on  both  :  these 
are  general  average  and  salvage. 

Whatever  damage  or  loss  is  incurred  by  any  particular 
part  of  the  ship  or  cargo,  for  the  preservation  of  the  rest,  is 
called  General  Average :  that  is,  the  several  persons  interested 
in  the  ship,  freight,  and  cargo,  shall  contribute  their  respec- 
tive proportions  to  indemnify  the  owner  of  the  particular  part 
against  the  damage  which  has  been  incurred,  for  the  good  of 
all  (t) ;  but  the  damage  must  be  for  the  general  good ;  and 
consequently,  in  order  that  there  may  be  a  general  average, 
the  whole  adventure  must  have  been  in  jeopardy,  (u)  It  need 
not,  however,  consist  in  the  actual  loss  or  injury  of  the  sub- 
ject matter,  in  respect  of  which  average  is  claimed,  but  may 
be  any  expense  incurred  with  relation  to  it  for  the  common 
good,  ex.  gr.,  that  of  unloading  the  cargo,  that  the  ship  may 
be  repaired  (v) ;  but  the  loss  must  have  been  voluntarily  in- 
curred ;  for  masts  and  sails  destroyed,  in  consequence  of  the 
necessity  of  carrying  an  unusual  press  of  canvass,  are  not  sub- 
jects of  general  average  (w),  though  they  are  so  if  cut  away 
and  abandoned  for  the  preservation  of  the  ship,  (x)     If  a  ship 


(r)  Hunter  v.  Prinsep,  10  East, 
378.  Liddard  v.  Lopes,  10  East,  526. 
Osgood  V.  Groning,  2  Camp.  466. 

(s)  Curling  v.  Long,  1  B.  &  P. 
634. 

(<)  Da  Costa  v.  Newnham,  2  T.  R. 
407.  Williams  v.  London  Assurance 
Co.,  1  M.  &  S.  318.  Price  v.  Noble, 
4  Taunt.  123. 


(m)  Nesbitt  v.  Lushington,  4  T.  R. 
78.3. 

(r)  Plummer  v.  Wildman,  3  M.  & 
S.  482. 

(lo)  Covington  v.  Roberts,  2  N.  R. 
378.  Power  v.  Whitmore,  4  M.  &  S. 
141. 

(x)  Birkley  v.  Presgrave,  1  East, 
220. 
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be  obliged  to  go  into  port  for  necessary  repairs,  the  wages  of  General 

the  seamen  during  the  delay  are  not,  in  general,  a  subject  of  — 

average  (3/) ;  though  it  seems  doubtful  whether  they  would 
not,  if  the  damage  to  be  repaired  itself  were  so  (z);  nor  is  the 
injury  done  to  the  ship,  the  ammunition  lost,  or  the  expense  of 
healing  sailors  wounded  in  an  action  with  the  enemy,  reim- 
bursed, according  to  our  law,  by  a  general  average,  (a) 

With  respect  to  the  articles  which  contribute,  it  is  held  that 
all  objects  of  value  are  not  liable,  but  only  those  which  fall 
under  the  denomination  "  merces^''  hence  provisions  are 
exempt  (Z>),  as  is  the  wearing  apparel  of  passengers.  The 
owners  contribute  according  to  the  clear  value  of  ship  and 
freight  at  the  end  of  the  voyage  after  deducting  the  expense 
thereof.  But  mariners  do  not  contribute  for  their  wages, 
save  in  the  instance  of  the  ransom  of  the  ship,  which  is,  how- 
ever, prohibited  by  law  in  this  country,  (c) 

As  to  the  mode  of  contribution,  goods  to  be  replaced 
are  valued  when  the  average  is  calculated  at  the  ship's  place 
of  destination,  at  the  price  they  would  have  fetched  there ; 
but  when  at  the  port  of  lading,  at  the  invoice  price,  (rf)  The 
practice  is  to  make  an  account  of  the  articles  that  are  to  con- 
tribute, in  which  the  property  sacrificed  is  included,  otherwise 
its  owners  would  receive  its  value  without  paying  towards  the 
loss.  Another  account  is  made  of  the  losses  to  be  replaced : 
the  average  is  then  commonly  adjusted  by  the  brokers  and 
paid  by  the  insurers  of  the  diflPerent  parties  chargeable ;  and, 
if  there  be  any  dispute,  may  be  recovered  either  by  action  at 
law  (e)  or  suit  in  equity.  (/)  There  is  also  a  lien  for  general 
average  when  due  by  the  cargo,  {g) 

(y)  Power  v.  Whitmore,  4  M.  &  S.  (c)  22  Geo.  3.  c.  25.      43  Geo.  5. 

141.  c.  160.     45  Geo.  3.  c.  72. 

(2)   Abbott,  493,  8th  ed.  (d)   Abbott,  p.  3.  c.  1. 

(a)   Taylor  v.  Curtis,  2  Marsh.  309 ;  (e)  Birkley  v.    Presgrave,    1    East, 

6    Taunt.    608.      As  to    the   right   of  220.     Dobson   p.    Wilson,    3   Campb. 

goods  laden  on  deck   to  contribution,  480. 

see   Gould  v.   Oliver,  4  Bingh.  N.  C.  (/)  Shepherd    ».    Wright,    Shower, 

134,  and  Milward  v.  Hibbert,  3  Q.  B.  P.  C.  18. 

J  20.  (5')  See  Lord  Tenterden's  judgment, 

(6)  Brown  ».    Stapylton,   4   Bingh.  Scaife  v.  Tobin,  3  B.  &  Ad.  528. 
119.      See  Abbott,  p.  3.  c.  8. 
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General  This  law  of  general  average  is  of  extreme  antiquity,  being 

! confessedly  derived  from  that  passage  in  the  Rhodian  Code 

preserved  by  Justinian,  —  "  Lege  Rhodid  cavetur,  ut  si  levandce 
navis  gratia  jactus  merciumf actus  sit  omnium  contrihutione  sar- 
ciatur  quod  pro  omnibus  datum  est.^^  It  is  scarce  necessary  to 
point  out  the  reasonableness  of  this  regulation.  "  When  the 
ship,"  writes  Lord  Tenterden,  "  is  in  danger  of  perishing 
from  the  violent  agitation  of  the  wind,  or  from  the  quantity  of 
water  that  may  have  forced  a  way  into  it,  or  is  labouring  on 
a  rock  or  a  shallow  upon  which  it  may  have  been  driven,  or 
when  a  pirate  or  an  enemy  pursues,  gains  ground,  and  is 
ready  to  overtake,  no  measure  that  may  facilitate  the  motion 
and  passage  of  the  ship  can  be  really  injurious  to  any  one  who 
is  interested  in  the  welfare  of  any  part  of  the  adventure,  and 
every  such  measure  maj/  be  beneficial  to  almost  all.  In  such 
emergencies,  therefore,  when  the  mind  of  the  brave  is  appalled, 
it  is  lawful  to  have  recourse  to  every  mode  of  preservation, 
and  to  cast  out  the  goods  in  order  to  lighten  the  ship,  for  the 
sake  of  all.  But  if  the  ship  and  the  residue  of  the  cargo  be 
saved  from  the  peril  by  the  voluntary  destruction  or  aban- 
donment of  part  of  the  goods,  equity  requires  that  the  safety 
of  some  should  not  be  purchased  at  the  expense  of  others,  and 
therefore  all  must  contribute  to  the  loss." 

The  jurists  of  the  middle  ages  sought  to  fritter  away  this 
useful  law,  by  prescribing  various,  and,  sometimes,  intricate, 
forms  to  be  observed  on  the  occasion  of  the  jettison.  But,  as 
Lord  Tenterden  has  remarked,  "  The  regulations  prescribed 
by  persons  at  ease  in  the  closet  or  senate-house,  will  seldom 
be  followed  at  the  moment  when  life  or  liberty  is  in  jeopardy, 
—  at  such  a  moment  every  one  present  will  exclaim,  with  the 
friend  of  Juvenal, 

"  Fundite  qua  mea  sunt  —  etiam  pulcherrima  —  " 
and,  provided  that  the  jettison  have  been  the  effect  of  danger 
and  the  cause  of  safety,  all  writers  agree  that  contribution 
ought  to  be  made,  though  the  forms  have  not  been  complied 
with."  Indeed  Emerigon,  to  whom  his  lordship  refers,  cites  a 
remark  of  Parga,  who  says,  that  during  sixty  years'  experience 
as  a  Genoese  magistrate,  he  had  met  with  but  five  instances  of 
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regular  jettison,  all  of  which  were  suspected  of  fraud,  because   General 

the  forms  had  been  too  accurately  observed.  '- 


Section  VI.  —  Salvage. 

Salvage  is  defined  to  be  a  compensation  to  be  made  by  the  Salvage, 
ship-owner  or  merchant,  to  other  persons,  by  whose  assistance  ~ 
the  ship  or  its  lading  may  be  saved  from  impending  peril, 
or  recovered  after  actual  loss.  (A)  The  policy,  as  well  as 
justice,  of  awarding  such  a  compensation,  is  so  obvious,  that 
it  has  been  in  all  ages  allowed  by  the  codes  of  all  civilized 
nations,  (i)  Salvage  may  become  due,  either  upon  rescue  from 
the  perils  of  the  sea,  or  from  the  hands  of  enemies. 

When  the  rescue  is  from  dangers  of  the  sea,  the  salvor  or 
rescuer  has  a  lien  on  the  goods  preserved,  and  formerly  might 
have  kept  them  till  a  recompence  had  been  made  to  him  (/); 
but  by  a  recent  statute  (Jt),  he  is  required  to  report,  and  place 
them  at  the  disposal  of  the  receiver  appointed  under  that 
act,  or  the  officer  of  customs  at  the  nearest  port,  who  may 
detain  (J)  the  same  until  satisfaction  is  made  of  the  salvage,  or 
security  or  bail  has  been  given  by  the  owner  for  its  payment. 
The  amount  of  this  recompence  might,  too,  if  the  parties 
would  not  agree,  have  been  ascertained  by  a  jury  in  an 
action  brought  by  the  salvor  against  the  owner  of  the  goods, 
or  by  the  owner  of  the  goods  (having  first  tendered  what  he 
thought  sufficient)  against  the  salvor,  (m)  In  most  cases,  the 
Court  of  Admiralty  had,  and  in  many  cases  retains  juris- 
diction, and  will,  on  suit  brought,  fix  the  amount  of  sal- 
vage to  be  paid,  and  take  care  of  the  property,  pendente  lite,  (n) 

Besides  the  common  law  and  admiralty  jurisdictions,  a 
tribunal  for  the  summary  adjustment  of  salvage  in  certain 

(/t)   Abbott,   p.   3.    c.    10.       As   to  (_/)   Hartford    v.     Jones,     1     Lord 

salvage   in   a  river,   see   Nicholson  v.  Raym.  393.  Baring  v.  Day,  8  East,  57. 

Chapman,  2  H.  Bl.  254.  (A)  9  &  10  Vict.  c.  99.  s.  5. 

(i)  In  England  it  has  always  existed  (/)   Sects.  19.  23. 

by  force  of  the  law  Merchant ;  and  it  (»n)  Abbott,  p.  3.   c.  1 0.  s.  2. ;   but 

is  now  recognised  and  secured  in  cases  now  see  9&  10  Vict.  c.  99.  s.  21. 

of  rescue  from  perils  of  the  sea  by  (»)  Sect.  19. 
Stat.  9  &  10  Vict,  c,  99.  s.  19. 
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Salvage.  cases  was  provided  by  several  statutes  (o) ;  but  these  are  now 

repealed  by  the  recent  statute  above  referred  to,  by  which 
every  receiver  (;?)  appointed  under  it,  and  all  {q)  justices  of  the 
peace,  mayors,  bailiffs,  and  other  officers  of  corporations 
and  port  towns,  constables,  headboroughs,  tything-men,  and 
officers  of  customs  and  excise,  are  armed  with  powers  to 
gather  men  and  horses  and  carts,  and  demand  assistance  from 
vessels  lying  in  the  neighbourhood,  in  order  to  the  preser- 
vation of  any  ship  in  distress.  A  mode  is  also  chalked  out 
for  adjusting  summarily  their  remuneration,  and  that  of  the 
rescuers  in  other  cases  of  salvage,  by  the  intervention  of  two 
justices  (r)  residing  near  the  place,  or,  if  they  cannot  agree,  a 
third  person  conversant  with  maritime  affiiirs,  nominated  by 
them,  who  may  decide  on  the  amount  of  salvage  and  enforce 
its  payment  in  cases  where  the  sum  claimed  shall  not  exceed 
200/.  A  like  (5)  power  is  in  similar  cases  given  to  three  or 
more  commissioners  of  salvage,  whom  the  commissioners  of 
admiralty  are  authorized  to  appoint  for  different  parts  and 
districts.  The  decision  (t)  of  both  these  tribunals  is  sub- 
ject, however,  to  appeal  to  the  High  Court  of  Admiralty,  and, 
in  the  event  of  such  appeal,  the  property  must  be  delivered 
up  to  the  owner  upon  his  giving  bail  in  double  the  amount 
awarded  for  salvage.  In  the  event  of  the  salvage  claim 
exceeding  200/.,  and  the  same  not  being  settled  by  agreement 
or  arbitration,  it  must  be  determined  exclusively  (m)  by  the 
High  Court  of  Admiralty,  which  is  expressly  declared  to  have 
jurisdiction  to  decide  all  claims  and  demands  in  the  nature  of 
salvage,  except  in  certain  cases  of  droits  of  admiralty,  and 
where  the  justices  or  commissioners  have  given  a  decision, 
which  has  not  been  duly  appealed  against,  (v)  These  regula- 
tions do  not  apply  to  the  Cinque  Ports  (w),  where  a 
summary  jurisdiction  is,  however,  provided  by  stat.   1  &  2 


(o)   12  Ann.   st.  2.  c.  18.     26   Geo.  (r)   Sect.  21. 

2.   c.    19.      49    Geo,   3.   c.    122.       53  (s)  Sect.  22. 

Geo.  3.  c.  87.      1  Sc  2  Geo.  4.  c.  75  &  (0  Sect.  23. 

76,  (m)  Sect.  21. 

(p)  9  &  10  Vict.  c.  99.  sect.  2.  («)  Sect.  40. 

(q)  Sect.  14.  (w)  Sect.  43. 
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Geo.  4.  c.  76.     (See,  with  regard  to  appeals  in  such  cases,   Salvage. 
3  &  4  Vict.  c.  65.  s.  5.) 

With  respect  to  salvage  from  enemies,  the  law  formerly 
was  that,  where  a  ship  was  taken  and  re-taken  before  the 
captor  had  conducted  her  infra  prcesidia  ;  or,  at  all  events, 
before  he  had  obtained  a  sentence  of  condemnation  against  her, 
the  original  owner  had  a  right  to  her  again  on  paying  sal- 
vage to  the  re-captors.  But,  if  not  re-taken  till  a  later 
period,  she  was  deemed  to  have  become  the  absolute  pro- 
perty of  the  captors,  and  consequently  the  lawful  prize  of  the 
re-captors ;  the  original  owner's  possibility  of  re-instatement 
being  considered  extinguished  by  the  carriage  infra  prcesidia, 
or  sentence  of  condemnation,  (x) 

This  rule  was,  however,  altered  by  the  legislature  in 
favour  of  the  original  owner  of  the  captured  property  (y), 
who  is  now  entitled  to  have  it  again  on  payment  of  salvage ; 
no  matter  at  what  period  the  re- capture  may  have  taken 
place :  and  the  benefit  of  this  alteration  is  extended  to  the 
allies  of  Great  Britain,  whose  vessels  have  been  captured  by 
the  enemy  and  re-captured  by  British  ships,  unless,  indeed, 
it  appear  that  those  allies  themselves  act  towards  British 
property  on  a  less  liberal  principle,  for,  in  that  case,  our 
courts  adopt  their  rule,  and  mete  to  them  according  to  their 
own  measure  of  justice,  {z) 

The  amount  of  salvage  on  re- capture,  has  at  various  times 
been  variously  regulated  by  statute.  In  1793,  it  was  fixed 
at  one-eighth  for  the  Royal  Navy,  and  one-sixth  for  private 
ships,  (a)  Similar  provisions  were  made  during  the  last 
war,  and  the  same  rate  of  salvage  is  fixed  for  his  Majesty's 
hired  armed  ships  as  for  the  Royal  Navy,  (b) 

(x)  See   case  of  L'Actif,    1    Edw.  (a)  33  Geo.  3.  c.  66. 

185.  (6)  See  stat.   43   Geo.  3.  c.    16.  ss. 

(y)   13  Geo.  2.  c.  4.  s.  18.  17  Geo.  2.  39  &  41.      Stat.  45  Geo.  3,  c.  72,  s.  7. 

c.  34.  s.  20.     29  Geo.  2.  c.  34.  s.  24.  Stat.  48  Geo.  3.  c.  132. 

(z)  The  Santa  Cruz,  1  Rob.  A.  R. 
63. 
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Section  VII. — Dissolution  of  Contracts  of  Affreightment. 

It  remains  only  to  add  a  few  words  upon  the  mode  in 
which  contracts  of  affreightment  may  be  dissolved.  Like  all 
others,  they  may,  of  course,  be  rescinded  by  the  consent  of 
parties,  and  are  so,  if  rendered  unlawful  by  a  declaration  of 
the  government  made  before  their  performance :  thus  the 
breaking  out  of  hostilities  between  the  country  to  which  the 
ship  belongs  and  that  to  which  she  is  bound,  rescinds  the 
contract  of  affreightment.  It  is  not,  however,  dissolved  by 
an  embargo,  which  is  but  a  temporary  suspension,  not  a 
total  interdiction  of  commerce  (c) ;  unless,  indeed,  the 
embargo  were  intended  as  a  hostile  measure  against  the 
country  to  which  the  ship  belongs,  and  the  object  of  the 
voyage  has  been  thereby  lost,  (d) 

On  the  same  principle,  if  the  exportation  of  the  articles  of 
which  the  cargo  is  to  consist  be  prohibited,  the  contract  of 
affreightment  is  dissolved,  (e)  But  such  a  prohibition  by  a 
foreign  government  is  no  excuse  for  the  non-performance  of 
an  engagement  to  lade  a  vessel  with  a  cargo  of  the  goods,  the 
exportation  of  which  is  prohibited ;  for  one  nation  will  not 
enforce  the  merely  positive  regulations  of  another,  if  incon- 
sistent with  its  own.  (y) 

It  is  illegal,  as  contrary  to  the  law  of  nations,  to  attempt 
to  enter  a  blockaded  port  in  violation  of  the  blockade  ;  and, 
after  a  notification  of  such  blockade,  the  act  of  sailing  with 
the  intention  of  violating  the  blockade,  is  illegal.  (^)  But 
the  mere  act  of  sailing  to  a  port  which  is  blockaded  at  the 
time  the  voyage  is  commenced,  without  any  premeditated 
intention  of  breaking  the  blockade,  if  it  shall  be  found  to 
continue  in  force  when  the  ship  arrives  off  the  port,  is  not 


(c)  Hadley  v.  Clarke,  8  T.  R.  259. 

\d)  Touteng  v.  Hubbard,  3  B.  &  P. 
291. 

(e)  See  Lord  Ellenborough's  re- 
marks, in  Barker  v.  Hodgson,  3  M.  & 
S.  267. 


(/)  Bright  V.  Page,  Abb.  p.  3.  c. 
II  ;  3  B.  &  P.  295,  n.  a.,  et  vide  Sjoerds 
V.  Luscombe,  16  East,  201. 

(ff)  The  Neptunus,  2  Rob.  110. 
Medeiros  v.  Hill,  8  Bingh.  231. 
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illegal  (A) ;  for  it  may  be  of  the  first  importance  to  neutral  Dissolution  of 

,  ,  .„.,.,.      contracts  of 

merchants   to   possess  the  opportunity  or   introducmg  their  affreightment, 
goods  at  the  earliest  moment  after  the  blockade  has  been  " 

relaxed. 

(A)  Medeiros  v.  Hill,  8  Blngh.  231.     See  Naylor  v.  Taylor,  9  B.  &  C.  718. 
The  Shepherdess,  5  Rob.  264. 
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CHAPTER  IV. 

MARITIME    INSURANCE. 

Section  1.  Definition  and  nature  of  the  contract. 

2.  The  parties,  or  who  may  he  insurers  and  insured. 

3.  Subject  matter,  or  what  may  he  insured. 

4.  The  -policy. 

5.  Results  of  contract. 

6.  Proceedings  on  the  contract. 

Section  I.  —  Definition  and  Nature  of  Contract. 

Definition  and        Insurance  is  a  contract  by  which  one  party,  in  consideration 
tract.  "     of  a  premium,  undertakes  to  indemnify  another  party  against 

a  particular  event,  (a)  A  policy  of  insurance  is  the  instrument 
in  which  this  contract  is  set  forth.  The  party  who  under- 
takes to  indemnify  is  called  the  Insurer,  and,  having  sub- 
scribed the  policy,  the  under-writer.  The  party  indemnified 
is  termed  the  insured  or  assured.  The  subject  matter  of  in- 
surance is  very  extensive,  since  any  description  of  interest 
may  be  insured  against  any  species  of  danger;  save  only 
where  the  contract  would  be  opposed  to  the  common  law,  or 
to  some  statute,  ca:.  ^r.,  9  Anne,  c.  6.  s.  57.,  which  forbids  in- 
surances on  marriages,  births,  christenings,  and  service.  The 
three  principal  species  of  insurance,  which  will  alone  be  taken 
notice  of  in  this  Treatise  are,  1.  Maritime  Insurance.  2.  In- 
surance on  Lives.     3.  Insurance  against  loss  by  Fire. 

Maritime  Insurance  takes  place  when  a  merchant  gives  a 
premium  to  others  to  assure  his  ship  or  goods,  from  one  port 
or  place,  to  some  other  port  or  place,  on  such  terms  as  they 

(a)  2  Bl.  Coram.  458. 


aiARITIME    INSURANCE.  303 

agree  to.     And  if  the  ship,  or  goods,  &e.  perish,  or  are  lost   Definition  and 

,     ,  .  1         •!         •     .  1  nature  of  con- 

in  whole,  or  lu  part,  every  subscriber  is  to  make  a  recompense  tract. 
either  to  the  extent  of  his  subscription,  or  pro  rata  in  propor- 
tion  thereto,  "  whereby,"  says  the  statute  43  Eliz.  c.  12.,  "  on 
the  loss  or  perishing  of  any  ship,  there  foUoweth  not  the  un- 
doing of  any  man,  but  the  loss  lighteth  rather  easily  on  many 
than  heavily  upon  a  few."     This  contract,  which  was  intro- 
duced into  England  by  the  Italians,  appeared  of  so  much  im- 
portance to  the  legislature  in  the  reign  of  Elizabeth,  that  by 
the  statute  43  of  that  Queen,  cap.  1 2.,  the  chancellor  was  em- 
powered to  issue  a  commission,  appointing  the  Recorder  of 
London,  the  Judge  of  the  admiralty,  two  doctors  of  the  civil 
law,  two  common  lawyers,  and  three  merchants,  to  form  a  court, 
of  whom  three  were  to  be  a  quorum,  who  were  to  adjudicate 
on  all  controversies  arising  out  of  policies.     But  this  juris- 
diction, proving  defective  in  many  respects,  soon  fell  into 
dissuse,   especially  after  it  had  been  decided  by  the  Court  of 
Upper  Bench,  in  Cane  v.  Moy,  2  Sid.  121.,  that  a  judgment 
in  the  Court  of  Policies  in  the  defendant's  favour  was  no  bar 
to  a  subsequent  action  against  him  for  the  same  cause.     It 
is  always  considered  a  contract  uberrimce  Jidei,  and  receives  a 
liberal  construction  (6),  for  the  benefit  of  trade,  and  of  the 
assured.     In  considering  it,  we  will  treat,  1.  Of  the  parties 
to  the  contract,  or  who  may  be  insurers  and  insured.     2.  Of 
the  subject  matter  of  the  contract,  or  what  may  be  insured. 
3.   Of  the  policy  or  instrument  in  which  the  contract  is  set 
forth,  its  form  and  construction.     4.  Of  the  results  of  the 
contract;  and,  5.  Of  the  proceedings   consequent  on  those 
results. 


Section  II.  —  The  Parties  to  a  Contract  of  Insurance. 

At  common  law,  any  individual,  partnership,  or  corpora-  The  parties  to 
tion,  might  have  become  insurers.     By  stat.  6  Geo.  1 .  c.  1 T    *  ^'"^  '**' 


insurance. 


the  King  was  empowered  to  erect  two  chartered  companies, 
viz.  the  Royal  Exchange  Assurance,  and,  London  Assurance 
Companies,  for  insuring  ships,  and  lending  money  on  bot- 
tomry ;  and  by  the  12th  section  of  that  act,  a  monopoly  was 

(6)  2  Wins.  Saund.  200,    in  notia. 
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Tlie  parties  to  conferred  upon  them,  as  against  all,  excepting  individual 
insurance.  Underwriters ;  of  which,  however,  they  have  since  been  de- 

prived,  and  the  common  law  on  this  subject  is  restored,  by 
stat.  5  Geo.  4.  c.  114. 

Any  person,  whether  British  or  alien,  may,  generally 
speaking,  be  insured.  No  policy,  however,  can  be  effected, 
nor  action  maintained  by  or  on  behalf  of  an  alien  enemy  during 
war  (c) :  unless,  indeed,  his  ship  be  protected  by  the  royal 
licence,  in  which  case  any  person  who  effected  the  insurance 
as  his  trustee  may  sue.  (d)  A  neutral  part-owner  of  goods, 
the  residue  of  which  belongs  to  one  who,  before  the  action, 
though  subsequently  to  the  loss  became  an  enemy,  may  sue 
on  an  insurance  of  his  own  share,  (e) 

An  English  subject  living  and  trading  under  the  protection, 
and  for  the  benefit,  of  a  foreign  state,  is  looked  on,  if  that  state 
be  hostile,  as  an  enemy;  if  it  be  neutral,  as  a  neutral,  {f) 
But  it  does  not  appear  to  follow  that,  because  a  British  or 
neutral  merchant  happens  to  be  resident  in  an  enemy's 
country,  goods  to  be  delivered  for  him  at  a  neutral  or  friendly 
port  are,  on  that  account,  uninsurable  {g) ;  nor  does  the  mili- 
tary occupation  of  a  country  by  our  enemies,  ipso  facto,  con- 
stitute the  natives  of  that  country  also  enemies.  (A) 

Under  the  head  of  Parties,  it  seems  proper  to  remark,  that 
subscriptions  to  a  policy  are  almost  always  procured  by  a 
Broker  (i),  concerning  whom  the  practice  is  that  the  under- 

(c)  Brandon  v.  Nesbitt,  6  T.  R.  23,  (i)  In  the  absence  of  any  precise  in- 
Bristow  V.  Towers,  6  T.  R.  35 ;  vide  structions,  it  is  the  duty  of  the  broker 
etiam  Flindt  v.  Waters,  15  East,  260.        to  procure  the  policy  to  be  made  and 

(d)  Kensington  v.  Inglis,  8  East,  to  obtain  it  from  the  insurers  within  a 
273,  recognised  Flindt  v.  Waters,  15  reasonable  time,  and  he  will  be  liable 
East,  260.  in  an  action  on  the  case  for  an  omission 

(e)  Rotch  V.  Edle,  6  T.  R.  413.  See  to  do  this,  in  which  it  is  sufficient  to 
Mr.  Campbell's  remarks  on  that  case,  allege  that,  although  a  reasonable 
Bromley  v.  Hesseltine,  1  Camp.  76,  in  time  had  elapsed,  he  wrongfully,  and 
fiotis.  in    breach   of  his    duty,   neglected    to 

(/)    M'Connel    v.   Hector,  3   B.   &  procure  the  policy  to  be  effected  ;  and 

P.  113.    Willison  v.  Patteson,  7  Taunt,  if  he  seeks  to  excuse   himself  on  the 

439.  ground  of  the  impossibility  of  finding 

(^r)  Bromley  v.  Hesseltine,  1  Camp,  persons  willing  to  undertake  the  risk, 

75.  or    any    other    justifiable    ground,    he 

(k)  Hagedorn  v.  Bell,   1    M.   &  S.  must  set  that  up.  See  Turpin  v.  Bilton, 

450.  5  M.  &  Gr.  455- 


a  contract  of 
insurance. 
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writers,  to  whom,  in  most  instances,  the  insured  are  un-  The  parties  to 
known,  look  to  the  broker  for  the  payment  of  tlie  premium, 
and  he  to  the  insured.  The  latter  pay  the  premiums  to  the 
broker  only,  and  he  is  a  middle-man  between  the  insured  and 
underwriter ;  but  he  is  not  solely  an  agent ;  he  is  a  principal 
to  receive  the  money  from  the  insured,  and  pay  it  to  the 
underwriter,  {k)  The  mode  in  which  this  payment,  and  the 
payment  made  to  the  insured  in  case  of  loss,  is  usually  effected, 
will  be  seen  in  Stewart  v.  Aherdein.  (I) 


Sect.  III.  —  The  subject  matter^  or  lohat  may  he  insured. 

At  common  law,  an  interest  on  the  part  of  the  insured  in  The  subject 
the  subject  matter  of  insurance  was  not  absolutely  requisite,   ma"be  insured 

and  might  have  been  dispensed  with  by  a  policy  containing   

the  words  interest  or  no  interest ;  though,  in  the  absence  of 
such  words,  it  was  understood  to  exist,  and  must  have  been 
proved,  (m)  However,  by  stat.  19  Geo.  2.  c.  37.  s.  1.  it  is 
enacted,  "  that  no  insurances  shall  be  made  by  any  person, 
bodies  corporate  or  politic,  on  any  ship  belonging  to  his 
Majesty  or  any  of  his  subjects ;  or  any  goods,  merchandizes,  or 
effects  laden,  or  to  be  laden  on  board  such  ships  ;  interest  or 
no  interest,  or  without  further  proof,  of  interest  than  the 
policy,  or  by  way  of  gaming  or  wagering,  or  without  benefit 
of  salvage  to  the  assurer,  and  that  every  such  insurance  shall 
be  void."  A  policy  offending  against  the  provisions  of  this 
section  is  called  a  Wager  Policy,  By  sect.  2,  however,  "  in- 
surances on  private  ships  of  war,  fitted  out  by  any  of  his 
Majesty's  subjects,  solely  to  cruize  against  his  enemies  may  be 
made  by  or  for  the  owners  thereof,  interest  or  no  interest,  free 


(k)  Power  V.  Butcher,  10  B.   &  C.  v.  Badcock,  2  Atk.  556,  per  Ld.  Hard- 

329.      See  a  very  clear  explanation  of  wicke,  such  an  instrument  was  rather 

this  doctrine  by  I^ord  Ellenborough,  in  a  wager  than  a  policy,  which  is  a  con- 

his  judgment  in  Jenkins  v.   Power,  6  tract    to    indemnify,    and    accordingly 

M.  &  S.  282.  some  wagers  have  been  held  prohibited 

(Z)  4  M.  &  W.  211,  ante,  b.  i.  c.  5.  by  stat.  14  Geo.  3.  c.  48.,  which  aimed 

(w)  See  lAicena  v.  Crawford,  3  B.  &  at  similar  policies  on  lives,     Patersoii 

P.  101,  per  Chambie,  J.,  in  Sadlers'  Co.  v.  Powell,  9  Bingh.  320. 
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The  subject       of  avcragc  and  without  benefit  of  salvage  to  the  insurer."     By 

matter,  or  what  n  m  i^  i  •     -n  a  • 

may  be  insured,  sect.  3.  any  eiiects  trom  any  port  or  places  m  Jiiurope  or  America, 
in  possession  of  the  crowns  of  Spain  or  Portugal,  may  be  in- 
sured in  the  same  manner  as  if  this  act  had  not  been  made. 

It  will  be  observed,  that,  in  consequence  of  the  words 
printed  in  italics,  foreign  ships  are  not  within  the  statute,  (w) 
In  ordinary  cases,  it  is  now  requisite  that  the  subject  matter  of 
insurance  should  be  one  in  which  the  insured  is  interested,  and 
of  course  it  must  be  such  as  it  is  possible  to  have  an  interest 
in ;  and  it  has  been  decided  that  if  the  insured  has  before 
the  loss  assigned  away  his  interest,  ex.  gr.,  by  selling  the  vessel 
insured,  he  cannot  sue  upon  the  policy  for  his  own  benefit,  nor 
as  trustee  for  the  assignee,  unless  the  Policy  was  expressly  or 
impliedly  assigned,  (o)  Ships  (p),  goods,  a  special  property 
therein,  ex.  gr.,  that  of  a  carrier  i^q),  or  money  expended  by  a 
captain  for  the  ship's  use,  his  commission  and  privileges  (;•), 
expected  profits  (5),  bottomry  or  respondentia  interest  (t), 
freight  (u)  have  all  been  held  fit  subjects  of  Marine  Insurance. 
Under  the  i^rm.  freight,  may  be  insured  the  benefit  an  owner 
would  derive  from  carrying  his  own  goods  in  his  own  vessel  (y) ; 
but  in  order  to  recover  under  a  policy  upon  freight,  the 
assured  must  prove  that,  but  for  the  intervention  of  a  peril  in- 
sured against,  some  freight  would  have  been  earned,  by  shew- 
ing, either  that  some  goods  were  put  on  board,  or  that  there 
was  some  contract  for  doing  so.  (w)  There  are  many  other 
legal  subjects  of  insurance ;  a  defeasible  or  inchoate  interest 


(w)  Thelusson   v.   Fletcher,   Doug.  544.     Stockdale   ».   Dunlop,  6  M.  & 

815.    Crauford  v.  Hunter,  8  T.  R.  II.  W.  224. 

Nantes  v.  Thompson,  2  East,  385.  (f)  Simonds  v.  Hodgson,  3  B.  &  Ad. 

(o)  Powles  V.  Innes,  11  M.  &  W.  10.  50. 

(p)    It   seems    doubtful    whether    a  (w)  Montgomery  v.  Eggington,  3  T. 

mortgagee  of  a  ship  can  now  insure  the  R.  362.      Taylor  v,   Wilson,   15  East, 

whole    value.      Irving   v.    Richardson,  324.      See  Barclay  v.  Stirling,  5  M.  & 

2  B.  &  Ad.  193.  S.  6. 

(7)  Park,   14.      Crowley   v.   Cohen,  (»)  Flint  v.  Flemyng,   1   B.   &  Ad. 

3  B.  &  Ad.  478.  49.     Devaux    v.    J' Anson,    5    Bingh. 
(r)  Gregory  v.   Christie,   Park,   14.  N.  C.  519. 

King  V.  Glover,  2  N.  R.  206.  (w)    Flint   v.   Flemyng,    uhi   snpra. 

(s)  Grant  v.  Parkinson,  Park,  402.  Horncastle  v.  Stuart,  7  East,  400.    See 

Eyre  v.  Glover,  16  East,  218.,  3  Camp.  Forbes  v.  Aspinall,  13  East,  331,  Lord 

276.       Barclay    v.    Cousins,   2    East,  Ellenborough's  expressions  in  that  case, 
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may  be  Insured,  as  well  as  one  absolute  and  perfect,  (a:)  In  The  subject 
a  word,  any  person  who  has  an  interest  in  the  subject  matter  may  be  insured. 
of  insurance  may  be  insured  to  the  extent  of  that  interest ;  and 
any  person  may  be  said  to  have  an  interest,  who  may  be  in- 
jured by  the  risks  to  which  that  subject  matter  is  exposed  {y),  or 
would  only  but  for  them  have  a  moral  certainty  of  advantage. 
Still,  though  the  definition  of  an  interest  is  thus  wide,  there 
must  be  some  interest  such  as  the  law  can  take  notice  of; 
thus,  though  the  profits  likely  to  be  made  on  an  expected  cargo 
may  be  insured,  yet  no  insurance  can  be  effected  on  the  ex- 
pected profits  of  a  cargo,  to  which  the  claim  of  the  party  in- 
suring is  founded  on  a  contract  void  by  the  Statute  of  Frauds,  {z) 
And,  upon  the  whole,  the  leaning  seems  to  be  at  present,  to- 
wards a  more  confined  signification  of  the  word  interest  than 
has  been  attributed  to  it  by  some  of  the  older  authorities,  (a) 
The  insurance  of  seamen's  wages,  or  any  thing  to  be  re- 
ceived in  lieu  thereof,  is  illegal;  for  the  maxim,  that  freight 
is  the  mother  of  wages,  a  maxim  which  tends  to  the  public 
good,  by  stimulating  mariners  to  exertion,  would  be  evaded 
if  the  mariner  could  ensure  the  receipt  of  his  wages  at  all 
events,  (b)     Lord   EUenborough   held  at  N.  P.  that  an  in- 

*•  that,  in  order  to  recover  on  a  policy  on  prior  to  the  purchase,  was  insurable  by 

freight,  a  full  cargo  imist  be  ready  to  be  a   policy  containing   the  words   lost  or 

shipped,  and  the  ship  must  be  ready  to  not  lost.      See  post,   Stirling    v.   Vaug- 

receiue   the   cargo,"   are    explained   by  han,  II  East,  619.,  2  Camp.  225.     Le 

Tindal,   C.  J.,  in  Devaux  v.  J' Anson,  Cras    v.    Hughes,    Park,    Insur.    406. 

5  Bingh.  N.  C.  538.  His  Lordship  But  it  is  doubtful  whether  Le  Cras  v. 
remarks  that  in  that  case  the  inability  Hughes  can  be  supported.  In  Devaux 
of  the  ship  to  receive  the  cargo  was  not  v.  Steele,  6  Bingh.  N.  C.  358.,  strong 
occasioned  by  any  peril  insured  against,  reflections  were  cast  on  it 

but  by  her  being  already  partly  loaded.  (y)  Lucena   v.    Crawford,   2  N.  R. 

In   Devaux   v.   J'Anson,  the  ship  was  300.      See    Stirling    v.    Vaughan,    ubi 

lost  while  in  a  dock,  where  she  could  supra,     llobbs   v.    Hatmam,  3  Camp, 

not  have  received  the  cargo,  in  conse-  93.      Page    v.    Fry,    2  B.    &    P.  240. 

quence  of  an  accident,  which  happened  See  the  notes  to  Coram  v.  Sweeting, 

on  endeavouring  to  get  her  out  of  the  2  Wras.  Saund.  202,  e. 

dock,  in  which  she  had  been  placed  for  (z)   Stockdale  v.    Dunlop,  6  M.   & 

repairs.     The  insured  were  held  enti-  W.  224. 

tied  to  recover  on  the  policy  on  freight.  (n)  See   Devaux  v.   Steele,  6  Bing. 

(x)  In  Sutherland  v.   Pratt,  11   M.  N.  C.  358.     Lucena  r.  Crawford,  2  N.' 

6  W.  297.,  it  was  decided  that  a  mer-  R.  321. 

chant's  interest  in  the  safety  of  goods         (5)  See  "Webster  v.  De  Tastet,  7  T. 
which  he  had  purchased  as  sound,  but      R.  157. 
which  had   been   damaged  at   a   time 
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Tiie  subject        surance  on  300/.,  lent  to  the  captain,  payable  out  of  the  ft  eighty 

matter,  or  what  „,        7    /    \ 

may  be  insured.    «^««  lUcgaL  (c) 

The  interest  which  an  underwriter  acquires  in  the  safety 
of  that  which  he  has  insured,  is  not,  in  this  country,  a 
legal  subject  matter  of  insurance,  except  in  three  cases,  viz. 
1.  the  insolvency :  2.  the  bankruptcy:  3.  the  death  of  the  in- 
surer, in  which  a  re-assurance,  as  it  is  termed,  is  allowed, 
but  must  be  stated  in  the  policy  to  be  such,  and  must  not 
exceed  in  amount  the  sum  before  insured,  {d)  This  section 
of  the  act  extends  to  foreign  ships,  (e) 

It  is  scarcely  needful  to  observe,  that  the  subject  matter  of 
the  insurance  will  be  improper,  and  the  policy  unavailable, 
where  a  voyage  insured  is  one  prohibited  by  law ;  or  goods 
insured  are  intended  for  carrying  on  an  illegal  commerce,  {f) 
Trading  with  an  enemy  without  the  King's  license  is  illegal,  {g) 
But  such  trade  will  be  legalised  by  a  royal  license  (K) ;  the 
conditions  of  which  must  be  strictly  observed.  Thus,  if  it 
require  a  bond  as  a  preliminary  to  exportation,  that  bond 
must  be  given,  or  the  exportation  will  be  illegal.  (J)  So, 
if  the  licence  be  for  a  limited  time  :  though,  if  the  adventure 
were  bond  fide  prosecuted  within  the  time,  it  will  not 
become  illegal  so  as  to  avoid  a  policy,  because  accidentally 
protracted  beyond  it.  (J)  A  subject  of  Great  Britain  domi- 
ciled in  a  country  in  amity  with  ours,  may  exercise  the 
privilege  of  a  subject  of  that  country,  by  trading  with  one 
in  hostility  to  ours.  (A) 

-  An  infirmity  in  any  part  of  an  integral  voyage  or  policy 
renders  the  whole  illegal  (/) ;  as,  for  instance,  if  a  merchant 
insure  legal  and  illegal  goods  together  in  the  same  policy : 

(c)  Wilson  V  Royal  Exchange  As-  332.  See  Robinson  v.  Touray,  1  M. 
surance  Co  ,  2  Camp.  625.  &   S.  217.      Robinson  v.   Cheeswright, 

(d)  1 9  Geo.  2.,  c.  37.  s.  4.  ibid.  220.      Hagedorn  v.  Reid,  1  M.  & 

(e)  Andree  v.  Fletcher,  2  T.  R.  161.      S.  567.      Rucker  v.  Ansley,  5  M.  &  S. 
(/)  Camden?;.  Anderson, 6  T.R. 723.     25. 

1  B.  &   P.  272.      Johnson  v.    Sutton,  (i)  Vandyck  v.  Whitmore,  uhi  supra. 

Dougl.  254.       Delmada   v.    Motteux,  (j)   Schroeder  ».  Vaux,  15  East,  52. 

Park,  234.  (A)  Bell  v.  Reid,  1  M.  &  S.  726 

O)  Potts  V.  Bell,  8  T.  R.  548.  (/)  Parkin  v.    Dick,  2   Camp.  221. 

(A)  Vandyck  v.  Whitmore,  1  East,  11  East,  502.,  in  Wilson  v.   Marryat, 

475.      Usparicha   v.    Noble,    13  East,  8  T.  R.  31. 
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but  If  a  ship  bring  hither  from  a  hostile  country  some  goods   The  subject 

,.  Ill  T  1  •  IT  1     matter,  or  what 

ucensed  and  others  not  licensed,  an  insurance  on  the  licensed  may  be  insured 
goods  will  not  be  thereby  vitiated,  (m) 


Section  IV.  —  The  Policy  —  its  Form  and  Construction^ 

The  policy,  which  is  usually  printed,  with  a  few  terms  The  policy — 
superadded  in  writing,  as  the  intention  of  the  parties  happens  construction. 
to  require,  is  an  instrument  of  an  extremely  ancient  form, 
and  very  inaccurate  and  ungrammatical  in  its  language, 
which,  however,  having  acquired  a  fixed  meaning  from 
judicial  decisions,  and  the  usage  of  trade,  it  is  now  safest  to 
adhere  to.  (ii)  The  words  in  writing,  if  there  be  a  doubt 
upon  the  meaning  of  the  whole,  have  greater  effect  attributed 
to  them  than  those  in  print  ;  because  they  are  the  immediate 
terms  selected  by  the  parties,  whereas  the  others  are  a  ge- 
neral formula,  (o)  Parol  evidence  is  not  admissible  to  co«- 
trol  the  meaning  of  a  policy,  or  indeed  of  any  other  written 
instrument  (p) :  though  it  is  admissible,  as  in  cases  of  other 
mercantile  instruments,  to  explain  the  language  of  the  policy, 
with  reference  to  the  usual  practice  of  trade,  ex.  gr.,  to  shew 
that  the  Gulf  of  Finland  Is  considered  by  mercantile  men 
part  of  the  Baltic,  {q)  But  the  usage  of  Lloyd's,  being 
prima  facie  only  the  usage  of  a  single  house,  will  not  be  bind- 
ing upon  one  who  cannot  be  shewn  to  be  acquainted  with 
it.  (r)     And  it  has  been  thought  that  the  practice  of  admit- 

(jn)  Pleschall».  Alnut,  4  Taunt.  792.  accord.    Robertson  r.  Clarke,!  Bingh. 

See  1  M.  &  S.  450.  445.      Moxon  v.  Atkins,  3  Camp.  200. 

(n)  Brough  v.  Whltmore,  4  T.  R.  Vallance   ».    Dewar,     1    Camp.    503. 

206.  Lethulier's  case,  2  Sal.  443.      Noble  v. 

(o)  4  East,  136.      See  per  Pollock,  Kennoway,  Doug.  510.      Chauraud  v, 

C.  B,     Alsager  v.  St.  Katherine's  Dock  Angerstein,    Peake,    43.        Powell   f . 

Company,  14  M.  &  W.  798.  Horton,  2  Bingh.  N.  C.  668.     Bold  v. 

(j>)  Aguilar  u.  Rogers,  7  T.  R.  421.  Rayner,  .1   M.  &  W.   343.     See    also 

Yeats  V.  Pym,  6  Taunt.  446.     Haines  Lewis  v.  Marshall,  7  M,  &  Gr.  729. 
V.  Knightley,   Skinn.  54.     Weston  v.  (r)   Gabay  v.  Lloyd,  3  B.  &  C.  793. 

Ernes,   1  Taunt.  1 15.     Blackett  v.  R.  But  qucere  whether  it  be  not  admissible 

E.  A.  C,  2  Tyrwh.  266.  2  C.  &  J.  244.  in    certain    cases   even    between   such 

Reading  v.  Meuham,  1  M.  &  Rob.  234.  persons,  on  the  same  principle  as  the 

(</)  Uhde  V.  Walters,  3  Camp.   16.  rules  of  the  Liverpool  Stock  Exchange 
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The  policy—     ting  usagG  to  explain  mercantile  contracts,  ought  not  to  be 

its  form  and  i    i    /  \ 

construction.      extended,  {s) 

A  policy  is  either  open  or  valued.  An  open  policy  is  where 
the  value  of  the  thing  insured  is  not  inserted  in  the  policy  ; 
and,  therefore,  must  be  proved  at  the  trial,  if  a  loss  happen. 
A  valued  police/  is  where  the  value  of  the  thing  insured  is 
settled  by  agreement  between  the  parties,  and  inserted  in 
the  policy,  usually  in  this  form  :  —  "  The  said  ship,  ^c,  goods, 
and  merchandise,  8fc.  for  so  much  as  concerns  the  assureds  by 
agreement  between  the  assureds  and  assurers  in  this  policy,  are 
and  shall  be  valued  at  £  ."  And  sometimes  the  words, 
"  the  policy  to  be  deemed  sufficient  proof  of  interest  in  case  of 
loss,"  are  added.  Valued  policies  derive  their  origin  from 
the  difficulty  the  assured  sometimes  had  in  proving  the  value 
of  his  interest,  which  induced  him  to  give  the  insurer  a 
greater  premium  to  agree  to  estimate  it  at  a  certain  sum, 
from  which  he  derives  this  advantage,  viz.  that  in  case  of  a 
total  loss,  he  is  only  bound  to  shew  some  interest  in  order  to 
satisfy  the  stat.  19  Geo.  2.,  c.  37.,  but  not  the  value,  because 
that  is  admitted  by  the  insurer.  (^)  However,  valued  policies 
must  not  be  used  as  a  cover  for  wagering ;  and,  therefore, 
the  interest  of  the  assured  must  be  a  real  bond  fide  interest, 
not  a  mere  colorable  one,  otherwise  the  policy  will  be  void  ; 
nay,  if  he  fraudulently  overvalue  his  interest,  in  order  to 
cheat  the  insurers,  he  will  not  be  permitted  to  recover  even 
for  what  he  actually  had  on  board,  iu) 

The  following  is  the  ordinary  form  of  a  policy  of  insurance 
on  ship  and  goods :  — 

"  In  the  name  of  God.     Amen. 

"  A.  B.,  as  well  in  his  own  name,  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  or  persons  to  whom  the 


were    admitted    between    parties    not  (t)  Lewis  »,  Rucker,  2  Burr.  1171. 

members  in  Stewart  v.  Cauty,  8  M.  &  Thelusson  v.  Fletcher,  Doug.  315. 

W.  160.  (m)   Haigh  v.  De  la  Cour,  3  Camp, 

(s)  Anderson  v.  Pitcher,  2  B.  &  P.  319.     See   Shawe  v.  Felton,   2  East, 

168,  per  Lord  Eldon.  116. 
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same  doth,  may,  or  shall  appertain,  in  part  or  in  all,  doth  Jhe  policy — 

its  form  and 

make  assurance,  and  cause  himself,  and  them,  and  every  of  construction, 
them,  to  be  insured,  lost  or  not  lost,  at  and  from  .  Upon 

any  kind  of  goods  and  merchandises,  and  also  upon  the  body, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other 
furniture,  of  and  in  the  good  ship  or  vessel,  called  the 

whereof  is  master,  under  God,  for  this  present  voyage, 
E.  T.  or  whosoever  else  shall  go  for  master  in  the  same  sliip, 
or  by  whatsoever  other  name  or  names  the  same  ship,  or  the 
master  thereof,  is  or  shall  be  named  or  called ;  beginning  the 
adventure  upon  the  said  goods  and  merchandises  from  the 
loading  thereof  aboard  the  said  ship, 

upon  the  said  ship,  &c.  and  so  shall  continue  and 

endure  during  her  abode  there,  upon  the  said  ship,  &c.  And 
further,  until  the  said  ship,  with  all  her  ordnance,  tackle, 
apparel,  &c.,  and  goods  and  merchandises  whatsoever,  shall 
be  arrived  at 

upon  the  said  ship,  &c.,  until  she  hath  moored  at  anchor 
twenty-four  hours  in  good  safety ;  and  upon  the  goods  and 
merchandises,  until  the  same  be  there  discharged  and  safely 
landed.  And  it  shall  be  lawful  for  the  said  ship,  &c.  in  this 
voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at  any 
ports  or  places  whatsoever, 

without  prejudice  to  this  insurance.  The  said  ship,  and 
goods  and  merchandises,  &c.  for  so  much  as  concerns  the 
assureds,  by  agreement  between  the  assureds  and  assurers  in 
this  policy,  are  and  shall  be  valued  at 

Touching  the  adventures  and  perils  which  we  the  assurers  are 
contented  to  bear,  and  to  take  upon  us  in  this  voyage :  they 
are  of  the  seas,  men-of-war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  counter  mart,  surprisals, 
takings  at  sea,  arrests,  restraints,  and  detainments  of  all 
kings,  princes,  and  people,  of  what  nation,  condition,  or 
quality  soever,  barratry  of  the  master  and  mariners,  and  of  all 
other  perils,  losses,  and  misfortunes  that  have,  or  shall  come 
to  the  hurt,  detriment  or  damage,  of  the  said  goods  and  mer- 
chandises, and  ship,  &c.  or  any  part  thereof.  And  in  case  of 
any  loss  or  misfortune,  it  shall  be  lawful  to  the  assureds,  their 
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The  policy—     factors,  Servants,  and  assigns,  to  sue,  labour,  and  travel  for, 

its  form  and  .  i     i  i        t   c 

construction.  m  and  about  the  defence,  safeguard,  and  recovery  of  the  said 
goods,  and  merchandises,  and  ship,  &c.,  or  any  part  thereof, 
without  prejudice  to  this  insurance ;  to  the  charges  whereof, 
we  the  assurers  will  contribute  each  one  according  to  the 
rate  and  quantity  of  his  sura  herein  assured.  And  it  is 
agreed  by  us  the  insurers,  that  this  writing  or  policy  of  as- 
surance, shall  be  of  as  much  force  and  effect  as  the  surest 
writing  or  policy  of  assurance  heretofore  made  in  Lombard 
Street,  or  in  the  Royal  Exchange,  or  elsewhere  in  London. 
And  so  we  the  assurers  are  contented,  and  do  hereby  promise 
and  bind  ourselves,  each  one  for  his  own  part,  our  heirs,  ex- 
ecutors, and  goods,  to  the  assureds,  their  executors,  ad- 
ministrators and  assigns,  for  the  true  performance  of  the  pre- 
mises, confessing  ourselves  paid  the  consideration  due  unto 
us  for  this  assurance  by  the  assured 
at  and  after  the  rate  of 

*'  In  witness  whereof,  we  the  assurers  have  subscribed  our 
names  and  sums  assured  in  London.''^ 

"  N.  B,  Com,  fish,  salt,  fruit,  flour,  and  seed,  are  warranted 
free  from  average,  unless  general,  or  the  ship  be  stranded. — 
Sugar,  tobacco,  hemp,  flax,  hides,  and  skins,  are  warranted 
free  from  average,  under  51.  per  cent.  —  And  all  other  goods, 
also  the  ship  and  freight,  are  warranted  free  from  average, 
under  3Z.  per  cent,  unless  general,  or  the  ship  be  stranded." 

The  principal  parts  of  the  policy  are:  —  1.  The  name  of 
the  insured  or  his  agent.  2.  That  of  the  ship.  3.  The  subject 
matter  of  insurance.  4.  The  voyage  insured.  5.  The  perils 
insured  against.  6.  The  date  and  subscription.  7.  The 
memorandum.  8.  Stamp.  9.  Warranties.  Let  us  consider 
these  in  order :  — 

1.   Name  of  Insured,  (y)  —  By  stat.  28  Geo.  3.  cap.  5Q.,  it 

(w)  Usually  inserted  thus :  —  "  A.  names  of  every  other  person  or  persons 
B.  (the  insured),  as  well  in  his  own  to  whom  the  same  doth,  may,  or  shall 
name>  as   for   and   in   the   name   and     appertain,  doth  make   assurance,  and 
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is  enacted,  that  it  shall  not  be  lawful  for  any  person  to  make  The  policy — 

its  form  and 
construction. 


or  effect  any  policy  of  insurance,  on  any  ship,  goods,  or  other  ^*^  °'^™  ^" 


property,  without  first  inserting  the  name  or  names,  or  usual  " 
style  and  firm  of  one  or  more  of  the  persons  interested  in  such 
insurance,  or  of  the  consignor  or  consignors,  consignee  or 
consignees  of  the  property  so  insured,  or  of  the  person  or  persons 
residing  in  Great  Briiain,  loho  shall  receive  the  order  for,  and 
effect  such  policy  ;  or  of  the  person  or  persons  who  shall  give  the 
order  to  the  agent  immediately  employed  to  effect  such  policy. 
Policies  are  declared  void  if  contrary  to  this  statute,  which 
must,  it  has  been  held,  receive  a  liberal  construction,  (w) 

2.  The  name  of  Ship,  (x)  The  ship  ought  to  be  truly 
described,  for  a  variance  from  its  right  name  might  discharge 
the  underwriter  :  it  is,  however,  usual  to  insert  in  the  policy, 
"  or  by  whatever  other  name  or  names  the  same  ship  shall 
be  called  ;  "  the  effect  of  which  is,  to  render  a  mistake  in  the 
name  immaterial,  if  the  identity  of  the  ship  can  be  proved 
and  the  underwriter  be  not  prejudiced  by  it.  (y)  A  policy 
may  also  be  effected  upon  ship  or  ships  expected  from  any 
particular  place,  (z)  The  same  observations  apply  to  the 
name  of  the  master,  which  is  generally  inserted  along  with 
that  of  the  ship,  with  the  addition  of,  "  or  whosoever  else 
shall  go  for  master  in  the  said  ship." 

3.  The  subject  matter  of  Insurance,  (a)  The  subject  matter 
should  be  described  with  accuracy  (i),  and  evidence  of  usage  j 

cause  himself  and  them  and  every  of  ship  or  master  thereof  is  or  shall  be 

them  to  be  insured,  lost  or  not  lost."  named  or  called." 

(w)  See  WoolfF?;.  Horncastle,  1  B.  &  (y)  Le  Mesurierw.  Vaughan,  6  East, 

P.  316.      Bell  V.  Gilson,  ibid.  345,  and  382. 

De   Vignier  v.    Swanson   there  cited.         (z)  Kewley  v.  Ryan,  2  H.  Bl.  343. 
Mellish  V.  Bell,   15  East,  4.      Hibbert         (a)  When  the  policy  is  on  ship,  de- 

V.  Martin,   1  Camp.  538.      Dickson  w.  scribed  as  — "  the  body,  tackle,  apparel. 

Lodge,    I    Stark.    226.      See    Bell   v.  ordnance,  munition,  artillery,  boat,  and 

Janson,  1  M.  &  S.  201.  other  furniture  of  and  in  the  good  ship 

(x)  Generally  described  as  "  the  good  or  vessel  called,"  &c.  &c. 

ship  or  vessel  called  the ,  whereof         (6)   Glover  p.  Black,  3  Burr,  1394. 

is  master,  imder  God,  for  this  present  Siraonds  v.   Hodgson,  6  Bingh.    114., 

voyage,  E.  F.,  or  whosoever  else  shall  reversed  upon  another  point  in  3  B.  & 

go  for  master  in  the  said  ship,  or  by  Ad.  57. 
whatsoever  name  or  names  the  same 
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The  policy—   I  is  not  admissible  to  contradict  the  plain  meaning  of  such  de- 
its  form  and       I        •      •         /  \        »       i  •  • 

construction.  '  scription.  (c)  A  ship-owner  may  Insurc,  under  the  name  of 
freight,  the  benefit  he  expects  to  derive  from  carrying  his  own 
goods  in  his  own  vessel  (d) ;  so  provisions  are  comprehended 
under  the  \fOT(\  furniture,  (e)  It  is  a  sufficient  description  to 
say  that  a  policy  is  upon  goods  generally  ;  but  that  word  will 
be  intended  to  mean  goods  of  ordinary,  not  extraordinary, 
danger,  not  such,  for  instance,  as  goods  intended  to  be  lashed 
on  deck  (/),  unless,  indeed,  they  be  goods  which  it  is  usual  and 
proper  to  stow  there  {g') :  for  what  is  usually  done  by  such  a 
ship  with  such  a  cargo  on  such  a  voyage,  is  understood  to  be 
referred  to  by  every  policy,  and  to  make  a  part  of  it,  as 
much  as  if  it  were  expressed  therein.  (Ji)  An.  assurance  may 
be  effected  upon  profits  generally,  (i)  But  freight  must  be 
insured  eo  nomine,  and  is  not  covered  by  a  policy  on  goods.  (J) 
Although  the  subject  matter  of  Insurance  must  be  properly  de- 
scribed, the  nature  of  the  interest  may  be,  generally  speaking, 
left  at  large;  in  other  words,  though  a  policy  must  state 
correctly  what  is  insured  it  is  not  necessary  that  the  reason 
why  the  party  insures  should  also  be  expressed,  (h) 

It  sometimes  happens  that  the  Insurance  is  upon  goods,  "  to 
be  thereafter  declared  and  valued,  by  ship  or  ships ;  "  or  in 
some  form  which  leaves  It  to  the  insured  to  make  a  subsequent 
declaration  of  the  goods  Intended.  This  declaration  of  interest, 
as  it  is  called,  is  the  mere  exercise  of  a  power  conferred  on 
the  assured :  it  requires  no  assent  on  the  part  of  the  under- 

(c)  Blackett  v.  Royal  Exchange  O)  Da  Costa  v.  Edmunds,  4  Camp. 
Assurance  Co.,  2  Tyrwh.  266.  2  C.  &  142.  See  Gould  v.  Oliver,  4  Bingh. 
J.  244.  See  Lewis  v.  Marshall.  7  M.  N.  C.  134.  See  Mil  ward  v.  Hibbert, 
&  Gr.  729.  3  Q.  B,  120. 

(d)  Flint  V.  Flemyng,  1  B.  &  Ad.  (A)  Felly  v.  Royal  Exchange  As- 
45.  Devaux  v.  J' Anson,  5  Bingh.  N.  surance  Co.,  1  Burr.  350.  See  Noble 
C.  519.  V.  Kennoway,  Doug.  510,  and  2  Wms. 

(e)  Brough  v.  Whitmore,  4  T.    R.  Saund.  200,  in  notis. 
206.      As  to  the  extent  of  this  word,  (t)  Eyre  v.   Glover,   16  East,  218., 
see  Blackett  v.    Royal  Exchange  As-  3  Camp.  376. 

surance  Co.,  2  Tyrwh.  266.  2  C.  &  J.  (j)  Baillie   v.    Moudigliani,     Fark, 

244.  90. 

(/)  Judgment  of  Lord  Lyndhurst         (A)   Crowley  v.  Cohen,  3  B.  &  Ad. 
in  Blackett   v.    Royal    Exchange  As-     478. 
surance  Co.      Ross  v.  Thwaites,  Fark, 
26.    Backhouse  v.  Ripley,  ihid. 
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writers,  though  they  generally  sign  their  Initials  to  it,  not.  The  policy— 
however,  for  the  purpose  of  expressing  their  assent,  but  for  construction. 
that  of  authentication.     It  is  generally  put  upon  the  policy  ' 

for  convenience ;  but  this  is  not  necessary ;  neither  is  there 
any  necessity  for  its  being  in  writing.  An  error  in  it,  made 
without  fraud,  may  be  corrected  without  the  assent  of  the 
underwriter,  and  without  a  new  stamp.  (Z)  But  though  it 
does  not  require  the  underwriter's  assent,  it  ought  to  be  com- 
municated to  him  (w),  else  it  would  be  in  the  power  of  the 
insured  to  destroy  it,  and  substitute  another  in  its  place.  If 
the  words  of  the  policy  be  large  enough  to  cover  an  illegal 
adventure,  and  an  illegal  adventure  was  in  fact  intended  by 
the  insured,  the  policy  is  void,  and  the  underwriter  cannot  sue 
for  the  premium,  (n) 

4.  The  Voyage,  (o)  —  The  voyage  also  must  be  accu- 
rately described  (p)  ;  the  description  comprehending  the  times 
and  places  at  which  the  risk  is  to  begin  and  end.  It  is 
said  that  an  omission  of  the  place  where  the  risk  is  to  begin, 
would  render  the  policy  void  for  uncertainty  {q)  ;  but  that  an 
omission  of  the  time  would  cause  the  risk  to  begin  from  the 
making  of  the  policy,  (r)  The  insertion  of  the  words  at  and 
from  the  ship's  loading  port  has  the  effect  of  making  the  in- 
surer answerable  for  any  misfortune  which  may  happen  while 
the  ship  remains  there,  as  if  she  be  burnt  or  lost  there,  or 

(/)    Robinson  v.   Touray,  3   Camp,  be  lawful  for  the  said  ship  in  this  voy- 

160,  age  to  proceed,  and  sail  to,  and  touch 

(m)  Harman  v.  Kingston,  3   Camp,  and  stay  at  any  ports  or  places  what- 

150.  soever,    for   any  purposes  whatsoever, 

(n)  Jenkins  v.   Power,  6   M.  &   S.  particularly  at  C.  and  D.,  and  forwards 

282.  and    backwards,    and   backwards    and 

(o)    Usually   described   as   follows  ;  forwards,  in  any  direction  for  the  pur- 

— "  A.  B.   &c.  doth   make    assurance,  poses  of,"  &c. 

&c.  lost  or  not  lost,  at  and  from ,  (p)    Robertson    v.   French,    4  East, 

upon    the   body,    &c.     Beginning  the  130.      Langhorne  v.  Hardy,  4  Taunt, 

adventure  upon  the  said  ship,  &c.,  from  628.     Spitta  v.   Woodman,  2    Taunt. 

and   immediately  following ,   and  416. 

so  shall  continue  and  endure  until  the  (q)  Molloy,  62.  c.  7.,  Pajk,  28.    Sed 

said  ship,  &c.,  shall  be  arrived  at ,  quare. 

and  there  hath  moored  at  anchor  twenty-         (r)  Bally.  Knight,  Fitz.  274.    Bar- 
four  hours  in  good  safety  ;  and  it  shall  nard,  454. 
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The  policy —  detained  by  an  embargo,  (s)  The  insertion  of  these  words, 
construction.  \  Hioreover,  implies  that  the  ship  is  either  there  at  the  time,  or 
shortly  will  be  there  (i)  ;  in  default  of  which,  the  underwriter 
is  discharged ;  and,  if  she  be  not  there  when  the  policy  is 
made,  she  must,  in  order  that  the  risk  may  attach,  arrive  there 
in  good  physical  safety.  If  she  arrive  at  the  outward  port  so 
shattered  as  to  be  a  mere  wreck,  a  policy  on  the  homeward 
voyage  never  attaches,  (m)  I  use  the  words  good  physical 
safety,  because  it  is  sufficient  if  she  arrive  safe  in  that  sense, 
though  from  political  causes  she  may  be  in  great  danger  of 
condemnation,  (u)  It  is  also  implied  that  she  shall  sail  thence 
as  soon  as  she  reasonably  can,  and,  therefore,  if  the  insured 
Tmean  to  protect  his  vessel  during  a  stay  in  port,  he  should  use 
those  words  in  the  policy,  (w)  A  policy  at  and  from  on 
freight,  the  ship  being  in  a  foreign  port,  means  on  the  home- 
tvard  freight,  and  Avill  not  cover  a  subsequent  loss  of  the  out- 
ward (x) ;  neither  does  such  a  policy  at  all  attach  until  the 
vessel  is  in  a  condition  to  begin  to  take  in  her  homeward 
cargo,  (y)  When  the  policy  is  at  and  from  any  island  or 
district,  the  words  in  general  protect  the  ship  in  sailing  from 
one  port  to  another  in  that  island  or  district  for  the  purpose 
of  loading,  at  least,  if  the  whole  island  or  district  be  usually 
considered  as  one  place  (z) ;  but  it  would  be  otherwise  if  the 
policy  were  "  at  and  from  her  port  of  lading  in  such  an  island 
or  district,"  the  commencement  of  the  voyage  would  then  be 
restricted  to  one  particular  place,  and,  generally  speaking,  the 
words  port  of  lading  comprehend  one  place  only,  and  it  is  a 

(s)  Rotch    V.    Edie,    6  T.  R,  413.  319.     See  Smith   v.  Surridge,   4   Esp. 

Palmer    v.    Marshall,    8    Bingh.    79.  25.       Grant     v.    King,   4    Esp.    175, 

Williamson  v.  Innes,  there  cited.     See  where  the  delay  was  held  reasonable. 

2  Atk.  359.     Warre  v.  Miller,  4  B.  &  (x)   Admitted    Mackenzie    v.   Shed- 

C.  538.  den,  2  Camp.  431.      Bell  v.  Bell,  ibid. 

(<)    Per  Lord   Ellenborougb,  Hull  475. 

V.   Cooper,    14   East,   479.      Mount  v.  {y)  Williamson   v.   Innes,    1    I\I.   & 

Larkins,  8  Bingh.  108,  and  see  Free-  Rob.  88. 

man  v.  Taylor,  8  Bingh.  124.  (2)  Camden  v.  Cowley,  1  Bla.  417. 

(m)  Parraeter   v.  Cousins,   2   Camp.  Bond  v.    Nutt,  Cowp.  601.      Forshaw 

235.  V.  Chabert,  3  B.  &  B.  158.      Warre  v. 

(v)  Bell  V.  Bell,  2  Camp.  475.  Miller,  4  B.  &  C.  538.      Cruickshauk 

(w)   Palmer  v.    Penning,   9    Bingh.  v.  Janson,  2  Taunt.  301. 
460.     Palmer    v.   Marshall,  8   Bingh. 
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deviation  if  a  ship  insured  at  and  from  her  port  of  lading,   The  policy — 

•t   p.    .  1  1  />iT^*^  form  and 

begin  to  load  at  one  place  and  finish  at  another  out  or  the  hne  construction, 
of  her  intended  voyage,  even  though  within  the  jurisdiction  of 
the  same  custom  house,  (a)  A  policy  on  goods  at  and  from 
G.,  beginning  the  adventure  from  the  loading  on  board  the 
ship,  does  not  protect  goods  laden  before  the  ship's  arrival  at 
G.  (i),  unless  there  be  something  to  indicate  that  a  prior 
loading  was  contemplated  (c) ;  as  when  the  words  used  were 
"  from  the  loading  on  board  the  ship  wheresoever."  (d)  A 
voyage  to  A.  B.  and  C.  means  a  voyage  to  all  or  any  of  them, 
with  this  reserve,  that  if  the  ship  go  to  more  places  than  one, 
she  must  visit  them  in  the  order  in  which  they  are  mentioned 
in  the  policy  (e),  and  must  not  split  the  voyage  into  two ;  ex. 
gr.y  by  loading  goods  at  A.,  and  unloading  them  and  loading 
others  at  B.  {f)  If  a  voyage  be  from  or  to  a  district  con- 
taining several  ports,  they  must,  in  the  absence  of  provisions 
to  the  contrary,  be  visited  in  their  geographical  order.  (^) 
But  words  are  generally  inserted  to  authorise  deviations  from 
the  direct  track,  in  order  to  the  better  accomplishment  of  the 
purposes  of  the  voyage.  (Ji)  However,  if  the  vessel  sail  upon 
a  voyage  different  from  that  described  in  the  policy,  or,  having 
sailed  on  that  described,  afterwards  deviate,  the  underwriters 
are  released  (J),  their  risk,  in  the  former  case,  never  attaching, 

(a)  Brown  v.  Tayleur,  4  Ad.  &  E.  East,  57,  that  in  case  of  a  voyage  to, 

241.  or  liberty  to  touch    at,   several  places, 

(6)  Langhorn   v.   Hardy,   4  Taunt,  they  must  be  tJiken  in  the  order  men- 

628.        Horneyer    v.    Lushington,    15  tioned  in  the  policy  ;  but  as  this  results 

East,  46.   Spitta  v.  Woodman,  2  Taunt,  from  an  implication  from  the  order  in 

416.,  6  East,  188.    Mellish  v.  AUnutt,  which   they    are    named,    it   probably 

2  M.  &  S.  106.    Rickman  v.  Carstairs,  might  be  controlled  by   a  custom   to 

2  Nev.  &  Mann.   571.,  5   B.   &   Ad.  visit  them  in  a  different  order. 
663.  (/i)  See  Leathly  v.  Hunter,  7  Bingh. 

(c)  Bell  V.  Hobson,    16  East,  240.  517.      Bottomley  v.  Bovil,  5  B.  &  C. 

Gladstones.  Clay,  1  M.  &  S.  41 S.  210.      Bragg   v.    Anderson,   4   Taunt. 

(rf)  Gladstone  I).  Clay,  ttt;  swpm.  229.      Wright   v.    Shiffher,    11    East, 

(e)  Marsden  v.  Raid,  3  East,  572.  515.      Lambert   v.  Liddard,  5  Taunt. 

(/)  Sellar  v.  M'Vicar,  1  N.  R.  23.  480. 
Vide  5  B.  &  C.  201,,  5  B.  &  A.  45.  (i)  Wooldridge  v.  Boydell,  Dougl. 

{g)   Clason   v.   Simmonds,   6    T.  R.  16.     Way  v.  Moudigliani,  2  T.  R.  30. 

533.    See  Andrews  B.  Mellish,  5  Taunt.  Bottomley   v.   Bovil,  5   B.   &  C.  2ia 

496.      It  will  be    stated  presently,  on  Hogg  v.  Horner,  Park,  445.    Middle- 

the  authority  of  Gardner  v.  Senhouse,  wood  v.  Blakes,  7  T.  R.  162.    Parkin 

3  Taunt.   16,  and  Marsden  v.  Reid,  3  v.  Tunno,  11  East,  22. 
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The  policy—     and  in  the  latter  being  discharged  upon  a  principle  which  we 

its  form  and  'n  i    •  i  i        r>  .•  -n» 

construction.  Will  explain  when  we  come  to  speak  or  warranties,  l^ut  a 
mere  intention  to  deviate  never  carried  into  effect  will  not 
discharge  them  {J),  and,  if  the  ship  be  hindered  from  com- 
pleting her  voyage  by  a  mere  temporary  impediment,  she 
may,  it  would  seem,  lawfully  wait  at  a  neighbouring  place  of 
safety  till  it  is  removed,  and  afterwards  pursue  her  voyage  at 
the  risk  of  the  underwriter,  {k)  We  have  seen  that  the  words 
at  and  from  an  island  or  district  will  generally  protect  the 
ship  in  sailing  from  one  port  of  that  island  or  district  to  another. 
But  where  she  is  insured  to  such  an  island  or  district,  the  risk 
as  to  the  ship  determines  at  the  first  port  there  at  which  she 
stops  to  unload  (J) ;  the  owner  who  wishes  to  avoid  the  effect 
of  this  rule  should  insure  the  vessel  to  her  port  or  ports  of  dis- 
charge. These  words,  if  used,  protect  the  vessel  till  her 
cargo  is  substantially  discharged,  I  say  substantially,  for  if 
the  principal  part  of  the  cargo  be  unladen,  the  risk  will 
thereupon  determine,  though  part  be  left  on  board  to  effect 
some  object  unconnected  with  that  of  the  voyage  insured, 
ex.  gr.,  to  serve  as  ballast  while  she  proceeds  in  search  of 
a  new  cargo,  (m)  As  to  the  goods,  they  will,  in  general, 
continue  to  be  protected  till  their  arrival  at  their  port  of  de- 
livery, (n) 

The  voyage,  as  far  as  the  underwriters'  risk  is  concerned, 
is  generally  limited  to  determine  when  the  ship  has  been 
moored  "twenty-four  hours  in  good  safety.''^  The  words 
" good  safety^^  are  material;  for  instance,  though  she  arrive 
in  port,  and  remain  there  more  than  four-and-twenty  hours, 
yet,  if  she  arrive  a  mere  wreck,  and  afterwards  founder,  she 
cannot  be  said  to  have  moored  an  instant  in  good  safety,  and 
the  underwriters  will  not  be  discharged,  (o)     But  it  is  other- 

0)  Kewley  v.  Ryan,  2  H.  Bl.  343.  (Z)   Camden  v.  Anderson,  1  Bl.  417. 

cited  Hare  v.   Travis,  7   B.   &  C.  14.  Leigh  v.  Mather,  1  Esp.  412. 
Ileselton  v.  Alnutt,  1  M.  &  S.  46.  (wi)    Moore   v.  Taylor,  1  Ad.  &  E, 

{k)  See  Schroeder  v.   Thompson,  7  25. 
Taunt.   462.      Blackenhagen  v.  L.  A.  (n)  Leigh  v.  Mather,  1  Esp.  412. 

Co.  1  Camp.  454.    Hadley  i;.  Clarke,  8  (o)   Shawe   v.  Felton,  2   East,  109. 

T.  R.  259.      But  see  Brown  v.  Vigne,  See  Hornoycr  v.  Lushington,  15  East, 

12  East,  283.     Doyle  v.  Powell,  4  B.  46.     Maples  v.  Eamcs,  2  Str.  124.3. 
&  Ad.  267. 
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wise,  if  having  continued  in  safety  twenty-four  hours,  she  be   The  policy— 

,  „  -    its  form  and    ■ 

afterwards  lost,  although  in  consequence  or  an  act  periormed  construction, 
during  the  voyage,  for  instance,  smuggling  (p) ;  and  if  the 
words  (/ood  safety/  be  not  used,  the  risk  determines  at  the 
expiration  of  the  limited  time,  whatever  be  the  condition  of 
the  vessel,  (q)  But  if  the  risk  be  *'  until  the  ship  be  dis- 
charged from  her  voyage,"  she  is  not  considered  discharged 
until  the  goods  are  unladen,  (r) 

The  risk  on  goods  is  generally  limited  to  continue  until 
they  shall  be  "  discharged  and  safely  landed.^''  This  landing 
must,  however,  be  accomplished  with  reasonable  expedition ; 
delay  would  be  in  the  nature  of  a  deviation,  and  would 
discharge  the  underwriter,  (s)  But  as  the  policy  protects 
the  goods  till  landed,  the  underwriter  is  liable,  though  the 
loss  happen  after  a  trans-shipment  into  shallops,  lighters, 
droghers,  or  launches,  such  trans-shipment  being  in  the  usual 
course  of  the  voyage  (^),  which  course  the  underwriter  is, 
as  we  have  repeatedly  observed,  presumed  to  know.  But  it 
is  otherwise,  if  the  assured  trans-ship  them  on  board  another 
vessel  (?«),  or  send  his  own  lighter,  and  take  the  goods  into 
his  own  custody,  or  discharge  the  public  lighterman  who 
was  employed,  (u) 

5.  Perils. — The  perils  against  which  the  insurer  gua- 
rantees, are  described  to  be  "  Of  the  seas,  men-of-war,  fire, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
countermart,  surprisals,  takings  at  sea,  arrests,  restraints, 
and  detainments  of  all  kings,  princes,  and  people,  of  what 
nation,  condition,  or  quality  soever;  barratry  of  the  master 
and  mariners,  and  all  other  perils,  losses,  and  misfortunes, 
that  have  or  shall  come  to  the  hurt,  or  detriment,  or  damage 

(p)  Lockyer  v.  Offley,  1  T.  R.  252.  {t)  Stewart  v.  Bell,  5  B.  &  A.  238. 

Angerstein  v.  Bell,  Park,  55.  Matthie    v.    Potts,    3    B.    &    P.    23. 

{q)  Meretony   v.    Dunlop,   cited   in  Rucker  v.   L.  A,  Co.  2  B.  &  P.  432. 

Lockyer  v.  Offley,  1  T.  R.  252.     See  Tierney  v.  Etlierington,  Burr.  348. 

Pole  I'.  Fitzgerald,  Willes,  641.  (w)  Bold  v.    Rotherham,    15    L.  J. 

(r)    Skinn.   243.,  Com.   Dig.    Mer-  Q.  B.  274, 

chant,  E.  9.  («)  Sparrow  v.    Carruthers,    2  Sir. 

(s)  Park,  470.      See  Leigh  v.  Ma-  123G.       Strong   v.    Natally,    1   N.    R. 

ther,  1  Esp.  412.    Noble  r.  Kenno way,  19. 
Dougl.  492. 
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The  policy—     of  the  Said ,   or  any  part  thereof."     When  the  words 

construction.  ^^^^  ^^  ^<^^  ^^st,  Gallicc,  "  sur  bonnes  et  mauvaises  nouvelles,^^ 
are  inserted,  they  render  the  underwriter  liable  in  respect  of 
loss  by  any  of  the  above  perils,  though  the  ship  be  lost  at 
the  time  of  insurance ;  a  circumstance  which,  but  for  those 
words,  would  avoid  the  policy,  (w)  Nay,  it  will  even  include 
cases  in  which  the  subject  matter  of  insurance  had  not  vested 
in  the  assured  at  the  time  of  the  occurrence  of  the  loss ;  for 
instance,  if  a  merchant  having  bought  goods  at  sea  were  to 
insure  them,  lost  or  not  lost,  the  policy  would  cover  a  loss 
sustained  by  them  during  the  voyage,  but  before  the  pur- 
chase, {x)  It  is  sometimes  the  practice  to  restrain  these  words, 
by  warranting  the  ship  to  be  well  on  a  particular  day ;  yet, 
even  then,  if  she  were  well  on  any  part  of  that  day,  though  she 
be  lost  before  the  policy  is  effected,  the  underwriter  will  be 
liable,  (t/)  Indeed,  if  the  insured  knew  at  the  time  of  making 
the  insurance  that  the  ship  was  lost,  that  fmud  avoids  the 
policy,  (z)  But  where  the  member  of  a  mutual  insurance 
company  proposed  a  vessel  for  insurance  which  was  accepted 
and  the  premium  paid,  but  afterwards  and  before  the  policy 
was  actually  executed,  she  was  lost,  Avliich  was  known  to 
all  parties  at  the  time  of  executing  the  policy,  the  words  lost 
or  not  lost  were  held  to  entitle  the  assured  to  recover.  The 
court  said  that  there  was  considerable  analogy  between  this 
case  and  Paine  v.  Meller  (a),  decided  by  Lord  Eldon,  who 
held  the  purchaser  bound  to  perform  his  contract,  although 
the  house  was  burnt  before  the  time  appointed  for  conveying 
it.  So  in  the  present  case  the  insured  had  bought  and  paid 
for  the  underwriter's  promise  to  indemnify ;  equity  would 
have  compelled  the  latter  to  execute  a  formal  policy  when- 
ever tendered  to  him  :  in  voluntarily  executing  it  he  had  only 
performed  a  manifest  duty,  and  could  not  now  retract  the 
obligation.  (J) 

(w)  Jeffreys  v.  Legendra,    1  Show.  (z)  Jeffreys    v.    Legendra.       E.    of 

324.      E.  of  March  v.   Pigot^  5  Burr.  March  v.  Pigot,  uhi  supra. 

2803.  (a)  6  Ves.  jun.  349. 

(xj  Sutherland  v.   Pratt,    II   M.   &  (b)   Mead  v.   Davison,  3  Ad,  &  E. 

W.  296.  303. 

(y)  Blackburst  v.   Cockell,  3  T.  R. 
360. 
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Let  us  now  examine  the  extent  of  the  above  words,  and  The  policy — 

Ml  1  1  1  1  1  ^^^  form  and 

see  what  losses  will  be  embraced  by  them.  construction. 


Perils  of  the  Sea. — These  words  mean,  losses  occasioned 
strictly  by  sea  damage  (c),  ex.  gr.  by  stress  of  weather,  winds 
and  waves,  lightning  and  tempest,  rocks,  sands,  &c.  A  loss 
occasioned  by  the  ship  insured  being  run  down,  is  one  by 
perils  of  the  sea  (d) ;  so  is  a  loss,  by  her  taking  the  ground 
on  the  uneven  bed  of  a  dry  harbour  (e),  or  a  loss  of  animals, 
killed  by  the  agitation  of  the  ship  in  a  storm.  (/)  If  a  vessel 
be  not  heard  of  within  a  reasonable  time  after  her  sailing  it 
is  presumed  that  she  foundered  (^7),  and  the  assured  may  re- 
cover for  a  loss  by  perils  of  the  sea.  But  if  the  ship  be  worm- 
eaten  (Ji),  or  rat-eaten  (i),  or  hove  down  on  the  beach  within 
the  tideway  to  repair,  and  thereby  bilged  (J),  these  are  not 
losses  by  perils  of  the  sea. 

Fire.  —  How  the  fire  was  occasioned  is  immaterial,  whe- 
ther by  a  common  accident,  or  lightning,  or  an  act  done 
in  duty  to  the  State.  (A)  But,  if  goods  be  put  on  board  in 
a  damaged  condition,  and  are,  in  consequence,  liable  to 
effervesce,  and  generate  the  fire  by  which  they  arc  con- 
sumed, the  underwriters  are  not  liable.  (J) 


(c)  Ex  marinae  ternpestatis  discri-  19.  In  such  a  case,  if  the  ship  re- 
mine.  Emerigon,  vol.  i.  c.  12,  in  appear,  the  underwriters  may,  it  seems, 
initio.  See  5  M.  &  S.  464  ;  Com.  Dig.  take  possession  of  her.  Houstman  v. 
Merchant,  E.  9.      Shawe  v.  Felton,  2  Tliornton,  1  Holt,  242. 

East,  109.,  and  Parfitt  v.  Thompson,  (A)   Park,   105.       Rohl.  v.    Par.    1 

13  M.  &  W.  392.  Esp.  444. 

(d)  Smith  V.   Scott,   4  Taunt.    126.  (j)  Hunter  v.  Potts,  4  Camp.  203, 
Buller  V.  Fisher,  3  Esp.  67 ;  for  winds  (j)  Thompson      ».      Whitmore,     3 
and  waves  which  drive  the  ships  to-  Taunt.  227.     See  Rowcroft  v.  Duns- 
gether  are  causa  causans.  more,  ibid.  228.     PiiiUips  v    Barber, 

(e)  Fletcher  v.   Inglis,   2  B.   &  A.  5  B.  &  A.  161. 

315.      See  Hahn  v.  Corbett,  2  Bingh.  {k)  Gordon  v.  Rimington,  1  Camp. 

205.  123.     Austin  v.  Drew,  6  Taunt.  436. 

(/)  Lawrence  v.  Aberdein,  5  B.  &  Busk  v.  R.  E.  A.  Co.   2  B.  &  A.  73. 

A.  107.  Shaw  V.    Robberds,    6  Ad.   &  E.  75. 

{g)  Park,  105,  6.    Green  v.  Brown,  Hollingworth  v.  Brodrick,  7  Ad.  &  E. 

Sir.    1199.        Cohen    v.    Hinckley,    2  40. 

Camp.  51.     Koster  v.  Innes,  R.  &  M.  (T)  Boyd  v.   Dubois,  3  Camp.  133. 
333.     See  Koster  t;.  Reed,  6  B.  &  C. 
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The  policj —  Enemies. —  This  word  Is  used  in  contradistinction  to 
constructiftii.  "pirates,  rovers,  thieves,^''  afterwards  mentioned,  a  capture 
by  whom  is  an  act  of  depredation;  whereas  one  by  ene- 
mies is  an  act  done  jure  belli,  (m)  We  have  already  had 
occasion  to  touch  upon  the  change  of  property  by  capture, 
and  to  state  that  the  mere  fact  of  capture  does  not  of  itself 
divest  an  owner's  property  in  the  thing  captured.  In- 
surance, however,  being  a  contract  of  indemnity,  the  in- 
sured must  be  reimbursed,  if  he  have  in  point  of  fact  suffered 
a  loss,  and  the  underwriter  cannot  protect  himself  by  any 
technical  rules  about  the  change  of  property,  (n)  If  indeed 
the  vessel  be  recaptured,  and  the  owners  become  entitled  to 
restitution  on  payment  of  salvage,  that  may,  under  some 
circumstances,  change  into  a  partial  loss  one  which  was, 
prima  facie,  total,  (o)  But,  even  when  the  vessel  is  pre- 
served, the  insured  have  a  right  to  be  indemnified  against 
charges  bond  Jide  incurred  in  accomplishing  that  object ;  as 
where  a  neutral  ship  was  improperly  captured,  an  interlo- 
cutory decree  pronounced  against  her,  and  the  owners, 
dreading  the  expense  and  delay  of  appeal,  compromised  the 
suit,  and  purchased  the  captor's  consent  to  a  reversal,  {jp) 
An  insurance  against  British  capture  is  illegal,  as  being 
against  public  policy.  (§') 

Pirates,  Rovers,  and  Thieves.  —  The  meaning  of  the  word 
pirate  is  explained  in  4  Bl.  Comm.  72.  (r)  Generally 
speaking,  he  is  one  who  commits  on  the  high  seas  those  acts 


(m)   See  Matthie  v.  Potts,  3  Bos.  &  (p)  Berens  v.  Rucker,   1  Bla.    313. 

P.  23.  See  Wilson  v.  Foster,  6  Taunt.  25  ;   1 

(n)   Goss  V.  Withers,   2  Burr.  694.  Marsh,  425, 
Hamilton  v.  Mendes,  ibid.  1209.      See  (5)   Furtado  v.  Rodgers,  3  B    &  P, 

Milles  V.  Fletcher,  Dougl.  219.    Rotch  191.      Kellner  v.  Le  Mesurier,  4  East, 

V.  Edie,  6  T.  R.  413.      M' Tver  v.  Hen-  397.      Gamha  w.  Le  Mesurier,  4  East, 

derson,  4  M.  &  S.   576.      Cologan  v.  407. 
L.  A.  Compy.  5  M.  &  S.  447.  (r)  See  also  Com.  Dig.  Admiralty, 

(o)  Hamilton   v.   Mendes,    2  Burr.  E.  3  ;   Hawk.  B.  2.  c.  38.  s.  11.     Nes- 

1189.     Bainbridge  ?;.  Nelson  10  East,  bit  y.  Lushington,  4  T.  R.  783.    Regina 

329.      M'Masters  v.  Shoolbred,  1  Esp.  v.  Serva,  2  Car.  &  K.  53. 
237.      Patterson  v.  Ritchie,  4  M.  &  S. 
393.      Vide  post. 
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of  robbery  and  depredation,  which,  if  committed  on  land,  The  policy — 

.  its  form  and 

would  nave  been  lelomes.  construction. 


Jettison. — Jettison  is  a  throwing  of  goods  overboard,  ex 
justd  causa,  ex.  gr,  to  prevent  their  capture  by  an  enemy,  (s) 

Arrests,  Restraints,  and  Detainments  of  Kings,  Princes, 
and  People. — By  kings  and  princes  are  here  meant  all  poten- 
tates whether  at  peace  or  war  with  us.  (t)  The  term  people 
signifies  the  ruling  power  of  a  country  whatever  it  may  be, 
and  will  not  include  a  crowd  of  riotous  individuals,  (u)  One 
of  the  most  usual  species  of  detainments  is  an  embargo,  which 
is  an  arrest  laid  on  ships  or  merchandize  by  public  authority, 
or  a  prohibition  of  state,  commonly  issued  to  prevent  foreign 
ships  from  putting  to  sea  in  time  of  war,  and  sometimes  to 
exclude  them  from  entering  our  ports. 

As  we  have  seen  that  the  insured  is  not  protected  against 
British  capture,  so  neither  is  a  foreigner  allowed  to  insure 
against  British  detention  (u),  except  so  far  as  it  may  be  ac- 
cidental and  erroneous,  (lo)  Nor  can  a  foreigner  insure 
against  the  act  of  his  own  government  (x),  unless  the  under- 
writer agree  to  make  such  insurance  with  full  knowledge  of 
the  country  of  the  insured  {]/) ;  for  a  foreigner,  insured  against 
a  loss  of  that  description,  might  give  such  information  to  his 
own  government  as  would  produce  a  seizure,  the  blow  of 
which  would  fall  upon  the  British  underwriter.  It  seems, 
however,  that  a  British  subject  might  insure  against  British 
embargo,  (z)     If  the  detention  be  occasioned  by  the  gross 


(s)  Butler  v.  Wlldman,  3  B.  &  A.  (x)  Campbell  v.   Innes,  4  B.  &  A. 

398.  423.     See  Conway  v.   Gray,  10  East, 

(<)  Per  Lord  Mansfield  in   Goss  v.  536. 

Withers,    2    Burr.    696.       Mellish    v.  (y)  Simeon    v.    Bazett,   2  M.  &  S. 

Andrews,  15  East,  13,     Sewell  v.   R.  94.      S.  C.    5  Taunt.  824;  4  M.  &  S. 

E.  A.  Compy.  4  Taunt.  856.  147. 

(u)  Nesbit  v.  Lushington,  4  T.  R.  (2)  See    Lord   Alvanley's    opinion, 

783.  in   Touteng  v.    Hubbard,  3  B.  &  P. 

(c)  See  Touteng  v.  Hubbard,  3  B.  291.     Green  v.  Young,  1  Ld.  Raym. 

&  P.  291.  840. 

(w)  MuUett  V.    Shedden.   13   East, 
304, 

I  2 
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The  policy—     negligence  (a)  or  improper  conduct  of  the  assured  himself, 

its  form  and  .  .  .        ,         , 

construction.  ex.  gr.  in  carrymg  simulated  papers  without  the  under- 
writers' permission,  he  will  not  be  permitted  to  recover ;  for 
his  supineness  or  misconduct  is  a  breach  of  his  implied  war- 
ranty to  guard  the  assured  against  all  risks  covered  by  the 
policy.  (Z>)  But  a  contravention  of  the  mere  revenue  laws  of 
a  foreign  country,  consented  to  by  the  underwriter,  will  not 
vitiate ;  for  our  courts  do  not  take  notice  of  them,  (c)  If  the 
vessel  be  deterred  from  proceeding  in  her  voyage  through 
fear  of  an  embargo  (rf) ;  or  find  the  port  of  destination  shut 
against  her  (e) ;  or  be  permitted  to  land  her  goods  (which  are 
afterwards  seized)  in  the  usual  manner  (/) ;  these  losses  are 
not  within  the  policy ;  for,  in  the  former  cases,  there  was  no 
seizure,  in  the  last,  none  until  the  voyage  had  determined. 
,But  the  underwriter  cannot  protect  himself  by  saying  that 
the  seizure  was  unjustifiable,  or  that  the  insured  had  a  re- 
*  .  medy  over  against  the  aggressors,  {g) 

Barratry   by   the    Master   and    Mariners. — Barratry    is 
'  derived  from   an   Italian   word,    which   signifies   to    cheat. 

In  policies,  it  includes  every  species  of  fraud  or  knavery  in 
the  master  or  mariners  of  the  ship,  by  -which  the  owners  are 
injured.  (K)  Thus  barratry  may  be  committed  by  a  wilful 
deviation  in  fraud  of  the  owner  (z),  by  smuggling  (/),  by 
running  away  with  the  ship  {k),  by  sinking  or  deserting  her 


(a)  Pipon   V.    Cope,    1   Camp.  434.  (^g)   Rotch  v.    Edie,   6   T.    R.  413. 

.  See  2  Vern.  176.      Horneyer  w.  Lush-  Mullet    v.    Shedden,     13    East,    304. 

ington,  3  Camp.  85.     Bell  v.  Carstairs,  Wilson  v.  Forster,  6  Taunt.  25. 

14  East,  374.  (A)  Lockyer  v.  Offley,  1  T.  R.  252. 

(6)   1  Camp.  436.  note.  Knight  v.    Cambridge,    Str.   581,    the 

(c)  Planche     v.     Fletcher,     Dougl.  first  case  on  the  subject.      Heyman  v. 
238.      Ilolman  v.  Johnson,  Cowp.  343.  Parish,  2  Camp.  149. 

See  Simeon  v.  Bazett,  2  M.  &  S.  94  ;  5  (?)  Vallejo  v.  Wheeler,  Cowp.  143. 

Taunt.  824.  (j)    See      Lockyer   v.    Offley,      ubi 

(d)  Foster    ».     Christie,     11    East,  supra. 

205.  (/O   Hibbet  v.  Martin,  1  Camp.  539. 

(e)  Hadkinson  r.  Robinson,  3  B.  &  Huckst>   Thornton,  1  Holt,  .30     Toul- 
P.  388.  min  r.  Inglis,  1  Camp.  421.      Toulmin 

(/)  Brown   v.    Carstairs,    3    Camp.  v.  Anderson,  1  Taunt.  227. 
161.     See  Carruthers  r.  Gray,  15  East, 
35;  3  Camp.  142. 
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or  by  defeating   or   delaying   the   voyage,  with   a   criminal  The  policy- 
intent.  (/)     Even   dropping   an   anchor,  with   a   fraudulent  construction. 
intent,  is  barratry,  (m)  If,  by  reason  of  these,  or  other  similar  " 

acts,  the  subject  matter  of  insurance  is  detained,  lost,  or  for- 
feited, the  insured  will  be  entitled  to  recover  for  a  loss  by 
barratry.  However,  to  constitute  an  act  of  barratry  there  \ 
must  be  fraud :  it  must  arise  ex  maleficio :  a  simple  deviation  > 
through  ignorance,  unaccompanied  with  fraud  or  crime,  will 
not  be  barratry,  (w)  From  the  definition  of  barratry  above 
given,  it  follows,  that  it  can  be  committed  by  no  one  but  the 
master  and  mariners,  and  against  no  one  but  the  owner  of  the 
ship  (o),  a  term  which,  however,  comprehends  owners  pro 
hdc  vice,  ex.  gr.  general  freighters,  {jp)  Of  course,  when  the 
owner  of  the  ship  is  also  master,  he  cannot  commit  bar- 
ratry against  himself  (^),  nor  can  an  act  performed  with  his 
consent  be  barratrous  against  him.  (?■)  But  barratry  may 
be  committed  against  the  freighter,  though  with  the  consent 
of  the  general  owner  {s) ;  and  it  seems  doubtful  whether  it 
may  not  against  the  owners,  though  with  the  consent 
of  the  freighter.  {£)  And  though  an  act  cannot  be  barratrous 
against  the  owner,  if  it  be  done  with  his  consent,  yet  an  act 
done  for  his  henejit,  if  without  his  consent,  may.  Thus 
where  the  master,  having  general  instructions  to  make  the 
best  purchases  with  dispatch,  went  to  an  enemy's  port  and 
traded  there,  for  which  his  ship  was  seized ;  this  was  held 
barratry,  although  his  only  object  was  to  do  the  best  for 
his  employer,  {u)  For  it.  is  not  for  him  to  judge  in  cases 
not   entrusted  to  his  discretion,   or  to  suppose  that  he  is 

(/)   Roscow    V.    Corson,    8    Taunt.  (9)  Ross  «.  Hunter,  4  T.  R.  33. 

684.   Fjc/eDixonw  Reid,5  B.  &  A.  597.  (r)  Stamma   v.    Brown,   Str.    1173. 

(wi)  Per     BuUer,    J.,    in    Ross    v.  Nutt  v.  Bordieu,  1  T.  R.  323. 

Hunter,  4  T.  R.  38.  (s)  Vallejo  v.  Wheeler,   Cowp.  143. 

(n)  Per     Lee,    C.    J.,    Stamma    v.  Scares  v.  Thornton,  7  Taunt.  627. 

Brown,  cited  7  T.  R.  508,  per  Lord  (<)   In  Hobbs  v.  Hannam,  3  Camp. 

EUenborough.      Earle  v.  Rowcroft,  8  93,     Lord  EJlenborough  held  that  it 

East,  126.    Phyn  v.  R.  E.  A.  Co.  7  T.  could  not ;  but  see  Boutflower  v.  Wil- 

R.  505.      Bottomley  v.  Bovill,  5  B.  &  mer,  S.  N.  P.  963. 

C.  212.  (m)  Earle  v.  Rowcroft,  8  East,  126. 

(o)  Nutt  V.  Bordieu,  1  T.  R.  323.  See  Moss  'v.  Byrom,  6  T.  R,  379. 

(p)  Vallejo  V.  Wheeler,  Cowp.  143. 
Scares  v.  Thornton,  7  Taunt.  627. 
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The  policy—  not  breaking  the  trust  reposed  in  him,  but  acting  meri- 
cons°ruction.  toriously,  when  he  endeavours  to  advance  the  interest  of 
-  his  owners  by  means  which  the  la.w  forbids,  and  which  his 

owners  must  be  taken  also  to  have  forbidden,  both  from 
their  sense  of  public  duty  and  their  dread  of  risk.  It  is 
not  necessary  that  the  loss  should  be  contemporaneous 
with  the  barratry :  but  it  must  happen  during  the  voyage 
insured.  Thus  where  the  master,  during  the  voyage,  com- 
mitted barratry  by  smuggling,  for  which  the  ship  was 
seized,  but  not  till  after  she  had  been  moored  twenty-four 
hours  in  safety  at  her  destined  port,  the  underwriter  was 
discharged,  (v) 

Other  Perils.  —  These  general  words  are  inserted,  as  Molloy 
remarks,  to  preclude  all  those  nice  questions  formerly  agi- 
tated by  civilians  and  common  lawyers,  and  may  be  useful 
where  the  loss,  though  one  against  which  the  assured  ought 
to  be  indemnified,  does  not  fall  within  any  of  the  other  classes 
specified  in  the  policy.  An  instance  of  this  may  be  found  in 
Cullen  V.  Butler  (w),  the  first  case  in  which  the  effect  of  these 
words  came  directly  into  question,  where  the  crew  of  a 
British  ship,  believing  the  ship  insured  to  be  an  enemy,  fired 
upon  and  sunk  her  ;  this  loss  was  held  a  loss  by  other  perils  ; 
so  where  a  ship,  placed  in  a  graving  dock  to  be  repaired,  was, 
by  the  violence  of  the  wind,  thrown  over  on  her  side  and 
bilged,  (x) 

The  perils  and  losses  mentioned  in  the  policy  having  been 
thus  separately  considered,  there  remain  a  few  general  ob- 
\  servations  on  this  part  of  the  contract.  First,  the  under- 
writers are  not  liable  for  a  loss  which  is  necessarily  incidental 
to  the  property,  rather  than  occasioned  by  an  adventitious 
cause,  such  as  loss  by  worms  {y),  or  rats  {z),  or  the  self-igni- 
♦v  tion  of  damaged  hemp.  («)  Secondly,  there  is  a  class  of 
losses  which  seems  not  to  fall  within  the  contemplation  of 

(p)   Lockyer   v.   Offley,      1    T.   R.  Bingh.  N.  C.  51 9.     See  Butler  r.  Wild- 

251.  man,  3  B.  &  A.  .S98. 

(w)  5  M.  &  S.  461.  (y)   Rohl  v.  Tarr,  1  Esp.  444. 

(a-)  rhillips  V.   Barber,  5  B.  &  A.  (z)  Hunter  v.  Potts,  4  Camp.  203. 

.161.      Accord.    Devaux   v.   J' Anson,  5  (a)   Boyd  v.  Dubois,  3  Camp.  133- 
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the  policy,  but  only  to  entitle  the  loser  to  be  reimbursed  by  The  policy— 

the  owner  of  the  ship  (b) ;  as,  for  instance,  where  the  cap-  construction. 

tain  is  obliged  to  sell  part  of  the  goods  for  the  repair  of  the 

ship,  (c)     Thirdly,  in  policies  on  freight,  if  the  goods  laden     * 

still  exist,  and  the  ship  continue  capable  of  carrying  them, 

the  underwriter  is  not  liable,  although  the  master   sell  or 

leave  them  behind  on  account  of  the  great  expense  which 

would  attend  carrying  them  forward ;  for  though  he  may  in 

doing  so  have  exercised  a  prudent  discretion,  yet  it  would  be 

dangerous  to  allow  him,  by  any  exercise  of  his  discretion,  to 

cast  the  loss  of  freight  from  the  shoulders  of  his  owner,  on  those 

of  the  underwriter,  (d)    Fourthly,  a  loss  is  properly  ascribed  to    ^ 

a  particular  peril,  if  that  peril  be  the  immediate  cause  of  the 

loss,  though  another  cause  may  have  contributed  ;  as  where  a 

merchant  vessel  was  taken  in  tow  by  a  ship  of  war,  and  thus 

exposed  to  a  tempestuous   sea(e),    this   loss   was   properly 

ascribed  to  the  perils  of  the  sea  ;  so  where  an  enemy  chases 

the  ship  and  takes  her,  the  loss  is  one  by  capture,  though 

that  enemy  would  not  have  overtaken  her  had  not  her  rate  of 

sailing  been  checked  by  sea-damage.  {/)    In  these  and  many 

other  instances  (^),  the  maxim  equally  applies  In  Jure  causa 

proximo,  non  remota  spectatur.  (Ji)     Fifthly,  When  two  causes    "i" 

contribute  equally  to  the  loss,  it  may  be  ascribed  to  either. 

Thus,  if  a  ship  be  barratrously  delivered  to  the  enemy,  the 

loss  may  be  ascribed  either  to  barratry,  or  capture  (J) :  as, 

in  the  case  of  Hagedorn  v.  Whitmore  above  cited,  it  probably 

might  have  been  to  seizure  and  detention  as  well  as  to  the 

perils  of  the  sea.     Where  two  causes,  however,  both  contri- 

(6)  See    judgment   of    Bayley,    J.,  {g)    Vide  Hann  v.  Corbett,  2  Bingli. 

and  Abbot,  J.,  in  Powell  v.  Gudgeon,  205.      Bondrett  t>.  Hentigg,  Holt,  149, 

5  M.  &  S.  437.  Hayman    v.    Parish,    2    Camp.    150. 

(c)  Powell  V.  Gudgeon,  ubi  supra.  Walker  v.  Maitland,  5  B.  &  A.  171. 
Siirguy  V.  Hobson,  2  B.  &  C.  7.  Hodgson  v.   Malcolm,  2   N    11.  336. 

(d)  Mordy  v.  Jones,  4  B.  &  C.  394.  Gordon  r.  Rimington,  1  Camp.  123. 
Brocklebank  v.  Sugrue,  1  M.  &  Rob.  Redman  v.  Wilson,  14  M.  &  W.  476. 
102.  (A)    Vide  De  Vaux    v.    Salvador,    4 

(e)  Hagedorn  v.  Whitmore,  1  Stark.  Ad.  &  E.  420. 

157.  («■)  Arcangelo  v.  Thompson.  2  Camp. 

(/)  Livie  V.   Janson,    12  East,  648,  620.     Toulmin  v,  Anderson,  1  Taunt, 

per     Lord     EUenborough,    Green    v.  227 ;    1  Holt,  30,  and  see   Butler  v. 

Emslie,  Peake,  212.  Wildman,  3  B.  &  A.  398. 
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The  policy—     butc  to  the  loss,  but  unequally,  the  maxim  in  jure  causa 

its  form  and  .  t  »      i     ./.    i 

construction.  proxima  noii  remota  spectatur  applies.  And,  if  the  proximate 
cause  of  the  loss  be  not  reducible  to  some  one  of  the  perils 
mentioned  in  the  policy,  the  underwriters  will  not  be  charge- 
able with  it ;  for  instance,  if  the  vessel  insured  be  driven 
against  another  ship  by  stress  of  weather,  this  is  an  injury 
by  perils  of  the  sea,  and  the  insurer  must  make  it  good,  but 
jif,  in  the  collision,  she  do  some  damage  to  the  other  ship,  a 
[positive  rule  of  the  Court  of  Admiralty  prescribes  that  the 
loss  sustained  by  both  shall  be  added  together,  and  the 
aggregate  equally  divided.  Now,  in  this  case,  if  the  ship 
insured  have  done  more  damage  than  she  has  received,  and 
her  owners  are  therefore  obliged  to  pay  the  balance,  this  is 
neither  a  necessary  nor  proximate  effect  of  the  perils  of  the 
sea :  it  grows  out  of  a  provision  of  the  law  of  nations,  and 
cannot  be  charged  upon  the  underwriters,  (j) 

Date  and  Subscription.  —  The  date  and  subscription,  in- 
cluding a  receipt  for  the  premium,  are  inserted  as  follows : 
"  And  so  we,  the  assurers,  are  contented,  and  do  hereby 
promise  and  bind  ourselves,  each  for  his  own  part,  our  heirs, 
executors,  and  goods,  to  the  insured,  for  the  true  perform- 
ance of  the  premises,  confessing  ourselves  paid  the  con- 
sideration due  unto  us  for  this  assurance,  by  the  assured, 

at  and  after  the  rate  of .     In  witness  whereof  we,  the 

assurers,  have  subscribed  our  names  and  sums  assured  in 
London." 

The  insertion  of  the  amount  of  premium  is  required  by 
Stat.  35  Geo.  3.  c.  63. :  and  the  acknowledgment  of  receipt 
herein  contained  has  been  held  conclusive  between  the  as- 
sured and  insurer  in  the  absence  of  fraud,  (h)  The  insertion 
of  the  amount  insured  is  not  required  otherwise  than  by  the 
stamp  laws  (J),  but  is  never  omitted  in  practice ;    in  con- 

( j)  De   Vaux  v.  Salvador,  4  Ad.  &  (Z)  35  Geo.  3.  c.  63. ;  and  sec  now 

E.  420.  7  &  8  Vict.  c.  21,     Dowell   v.    Moon, 

(ft)  Dalzell  V.  Mair,    1  Camp.  532.      4  Camp.  166. 
See    Foy  v.    Bell,  3  Taunt.  493.      De 
Gaminde    v.    Pigou,    4    Taunt.    246. 
Mavor  v.  Simeon,  3  Taunt.  497. 
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formity  to  which  the  underwriter  also  annexes  the  date  to  his  The  policy— 

,      ,  its  form  and 

subscription.  construction. 


Memorandum.  —  The  memorandum  was  first  introduced 
into  policies  about  the  year  1749.  (m)  It  is  inserted  to  pro- 
tect the  underwriter  from  liability  to  small  averages,  i.  e. 
partial  losses  which  might  be  claimed  in  respect  of  certain 
perishable  commodities.  It  is  as  follows :  —  "  N.  B.  Corn  (w), 
fish,  salt  (o),  fruit,  flower,  and  seed,  are  warranted  free  from 
average,  unless  general  (p)  or  the  ship  be  stranded.  Sugar, 
tobacco,  hemp,  flax,  hides,  and  skins,  are  warranted  free 
from  average  under  five  pounds  per  cent.,  and  all  other 
goods,  also  the  ship  and  freight  are  warranted  free  from 
average  under  three  pounds  per  cent,  unless  general,  or  the 
ship  be  stranded."  This  memorandum  protects  the  under- 
writer from  making  good  any  partial  loss  whatever  upon  the 
class  of  articles  first  specified,  and  any  loss  under  five  per 
cent,  on  the  class  secondly  specified ;  vnless,  in  either  case, 
the  loss  were  incurred  in  consequence  of  a  general  average, 
or  the  ship  be  stranded. 

The  reason  of  the  exception  where  the  ship  has  been 
stranded  is,  that,  in  such  a  case,  the  underwriters  agree  to 
ascribe  the  loss  to  the  stranding,  as  being  the  most  probable 
occasion  of  the  damage,  though  the  fact  cannot  be  ascertained ; 
and,  accordingly,  it  is  now  clearly  settled,  that  every  aver- 
age or  partial  loss  becomes  a  charge  upon  the  underwriters, 
where  a  stranding  has  taken  place,  whether  the  loss  has  been 
in  reality  occasioned  by  the  stranding,  or  no.  {q)  In  conse- 
quence of  this,  the  true  sense  of  the  word  "  stranding  "  has 
become  a  matter  of  importance.  The  rule  laid  down  by 
Lord  Tenterden  in  Wells  v.  Hopicood,  and  considered  by  him 

(w)  So  stated  by  Mr.  Dunning,  ar-  (o)  This  does  not  comprehend  salt- 

guendo   in   Wilson   v.   Smith,   3  Burr,  petre,  Journu  v.  Bourdieu,  Park,  179, 

1551,  and  by  Mr.    II.   V.    Richards,  5  per  Wilson,  J. 

M.  &  W.  573.  (p)   F"or  an  account  of  general  aver- 

(n)  Tliis  word   comprehends   peas,  oge,    see    Chap,   on    Contracts   of  Af- 

Mason    v.    Skurry,     Park,    179,    and  freightment,  sect.  5. 

malt,  Moody  v.  Surridge,  2  Esp.  633,  (</)   Per   Lord  Tenterden,  in  Welk 

but  not  rice,  Scott  v   Bourdillon,  2  N.  v.  Hopwood,  3  B.  &  Ad.  34. 
R.  213. 
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The  policy—     deducible  from  all  the  cases  on  the  subject  is,  "That  where 
construction.      ^  vcsscl  takcs  the  ground  in  the  ordinary  and  usual  course  of 
navigation   and   management,    in   a   tide-river,  or  harbour, 
upon  the  ebbing  of  the  tide,  or  from  natural  deficiency  of 
water,  so  that  she  may  float  again  upon  the  flow  of  the  tide, 
or  increase  of  water,  such  an  event  is  not  to  be  considered  a 
stranding  within  the  sense  of  the  memorandum.     But  where 
the  ground  is  taken  under  any  extraordinary  circumstances 
of  time  or  place,  by  reason  of  some  unusual  or  accidental 
occurrence,  such  an  event  shall  be  considered  a  stranding 
within  the  meaning  of  the  memorandum  ;  "  and  his  lordship 
was  further  of  opinion  that  the  fact  of  the  vessel's  not  re- 
ceiving injury  from  such  a  grounding  was  of  no  consequence. 
In  the  case  just  cited,  the  ship  was  moored  in  a  tide-harbour 
against  the  quay,  with  her  head  fastened  to  the  opposite  side 
of  the  harbour  by  a  rope  ;  at  the  first  ebb  she  took  the  mud, 
but  at  the  second,  the  stretching  of  the  rope,  and  a  strong 
wind  caused  her  to  ground  upon  a  bank,  where  she  was 
strained,  and  her  seams  opened,  and  received  some  water, 
whereby  the  cargo  was  damaged,  but  at  high  tide  they  closed 
again,  and  the  vessel  was  ultimately  uninjured.     These  cir- 
cumstances were  held  by  three  Judges,  Parke,  J.,  dissentiente, 
to  constitute  a  stranding  withing  the  meaning  of  the  policy. 
In  Kingsford  v.  Marshall  (r),  another  recent  case  upon  this 
subject ;  the  vessel  on  the  ebbing  of  the  tide  took  the  ground 
where  it  was  intended  that  she  should,  but,  in  so  doing,  struck 
asrainst  some  hard   substance,  which   made  two  holes  in  her 
bottom,  and  damaged  the  cargo,  this  was  held  not  to  consti- 
tute such  a  stranding  as  would  subject  the  underwriters  to 
average ;  and  the  Lord  Chief  Justice,  in  delivering  judgment, 
mentioned  the   case  of   Wells  v.  Hopwood,  and  said  it  was 
decided  on  the  principle  that  the  taking  the  ground  was 
occasioned  by  an  extraneous  aiid  accidental  cause  ;  but  that  in 
the  case  before  him,   the  grounding  was  such  as  the  master 
and  crew  intended,  that  is,  merely  by  the  ebbing  of  the  tide 
in  the  ordinary  course  of  navigation.     These  two  instances 

(r)  8  Bingh.  458. 
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will  serve  to  show  the  reader  how  nice  the  distinction  between  The  policy— 
what  is,  and  what  is  not,  a  stranding,   has  become,  {s)     To{  construction, 
constitute  a   stranding,    the    ship  must    be   stationary :    thej  ~ 

striking  on  a  rock,  where  the  vessel  remained  a  minute  and 
a  half  only,  was  thought  not  to  be  a  stranding,   though   she  ^ 

thereby  received  an  injury,  which  eventually  proved  fatal.  (^) 
And  though  it  is  not  necessary  that  the  injury  to  the  pro- 
perty insured,  for  which  a  compensation  is  claimed,  should  have 
been  occasioned  by  the  stranding,  still  that  event  must  have 
happened   before   the   risk  upon  the  property  insured  had 
altogether  determined ;  thus,  where  the  subject  matter  of  in- 
surance consisted  of  hides,  which  were  damaged  by  a  peril  of 
the  sea  so  nmch  that  they  were  necessarily  sold  during  the 
voyage,  and  the  ship  was   afterwards  stranded,   it  was  held 
that  the  insured  could  not  recover  for  a  total  loss,  as  he  had 
not  abandoned,  and  could  not  recover  for  an  average  loss,  as 
the  hides  were  warranted  "  free  of  particular  average,  unless 
the  ship  be  stranded,"  and  the  stranding  had  not  taken  place 
until  the  risk  upon  the  hides  had  been  determined,  (m)     The 
stranding  of  a  lighter,  into  which  the  goods  had  been  trans- 
shipped for  the  purpose  of  landing   them,    is    not  such   a 
stranding  as  will  satisfy  this  condition,  even  although  risk  of 
craft  be  expressly  guarded  against  by  the  policy,  {y)     It  has 
been  decided  in  a  late  case,  that  the  underwriter  is  liable,  if  ^ 
the  aggregate  of  averages,  however  minute  each  average  may 
be  per  se,  come  up  to  three  per  cent,  upon  the  whole  on  pro- 
perty warranted  free  from  average  under  three  per  cent.,  the 
Court,  however,  said  that,  perhaps,  usage  would  be  admis- 
sible to  show  that  the  contrary  was  intended :  but  there  was  no 
evidence  of  usage  in  the  case  before  them,  {w) 

(s)   See  further,  Bishop  v,  Pentland,  ground  that    abandonment  was  unne- 

7  B.  &  C.  214.      Hearne  v.  Edmunds,  ccssary,  but  the  decision  of  the  C.  P. 

1  B.  &   B.  388.     Carruthers  v.   Syde-  on  the  second  point  seems  to  have  been 

botham,    4    M.    &   S.  77.      Rayner  v.  approved    of.       Roux    v.    Salvador,    3 

Godmond,  5  B.  &  A.  22.5.  Bingh.  N.  C.  266. 

(<)  Mac    Dougle  v.  R.   E.    A.    Co.  {v)  Hofman  v.   Marshall,  2   Bingh. 

1  Stark.  130.  N.  C.  383. 

(m)   Roux  v.  Salvador,  1  Ilodg.  49  ;  {w)  Blackett  v.    R.    E.    A.  Compy. 

1    Bingh.    N.  C.  526.      This  case  was  2  Tyrwh.  266,  2  C.  &  J.  244. 
reversed    in    Camm.    Scacc.    upon  the 
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The  policy—         As  to  the  distinction  between  a  total  loss  of  an  integral 
construction.      P^^  of  the  cargo  and  a  particular  average  guarded  against 
by  the  memorandum,   see  Hills  v.  London  Assurance  Cor- 
poration, (x) 

Stamp. — A  policy  of  insurance  must  be  duly  stamped  at 
the  time  when  it  is  effected :  it  cannot  be  legally  stamped 
afterwards,  (y)  But  policies  of  mutual  insurance,  i.  e.  policies 
by  which  divers  persons  agree  to  insure  one  another,  may  be 
stamped  with  additional  stamps,  if  not  underwritten  to 
an  amount  exceeding  the  sum  warranted  by  the  former 
stamps,  {z) 

By  35  Geo.  3.  c.  63.  s.  13.,  it  is  provided,  "  That  the  act 
shall  not  extend  to«  prohibit  the  making  of  any  alteration 
which  may  lawfully  be  made  in  the  terms  and  conditions  of 
any  policy  of  insurance  duly  stamped,  after  the  same  shall 
have  been  underwritten,  or  to  require  any  additional  stamp 
duty  by  reason  of  such  alteration,  so  that  such  alteration  be 
made  before  notice  of  the  determination  of  the  risk  originally 
insured,  and  so  that  the  thing  insured  shall  remain  the 
property  of  the  same  persons,  and  so  that  such  alteration 
shall  not  prolong  the  term  insured  beyond  the  period  allowed 
by  this  Act,  and  so  that  no  additional  or  further  sum  shall 
be  insured  by  means  of  such  alteration."  This  clause  receives 
a  liberal  interpretation,  (a)  A  mere  extension  of  the  time  of 
sailing  is  within  it.  (Z»)  So  is  a  memorandum  waiving  the 
warranty  of  sea-worthiness,  (c)  Where  a  policy  "  on  ship 
and  outfit "  was  altered  by  inserting  "  ship  and  goods,"  it 
was  held,  that  the  insured  could  not  recover  on  the  policy  as 
altered,  for  want  of  a  new  stamp  (rf),  since  the  words  *'  thing 


(x)  Hills  V.  London  Assurance  Cor-  (c)  Weir  v.  Aberdeen,  2   B.   &   A. 

poration,  5  M.  &  W.  569.  320. 

(y)  35  Geo.  3.  c.  63.      Roderick  v.  (d)  Hill    v.    Patten,    8    East,    373, 

Hovil,  3  Camp.  103.  cited  Bathe  v.  Taylor,   15  East,  415. 

(z)  9  Geo.  4    c.  49.  French  r.  Patten,  9  East,  351,  on  the 

(a)  Per  Lord  Tenterden,  in  Brock-  same   policy,    cited   Reed  v.  Deere,  7 
lebank  r.  Sugrue,  post.  B.  &  C.  261. 

(b)  Kensington  v.    Tnglis,   8    East, 
273.      Hubbard  v.  Jackson,  post. 
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insured  ^^  required  one  identical  and  continued  subject  matter  The  policy — 
of  insurance ;  nor  on  the  policy  as  it  before  stood,  by  reason  construction. 
of  the  alteration ;  but  when  the  alteration  in  the  subject       '~ 
matter  of  insurance  is  to  rectify  a  mere  mistake,  as  where  a 
broker  instructed  to  effect  a  policy  on  goods,  effected  it  on 
ship,  no  new  stamp  is  necessary,  (e)     A  memorandum  to  a 
policy  on  "  hemp,  marked  R.,  and  valued,  with  warranty  to 
sail  before  August  20 : "  withdrawing  the  mark  of  the  hemp 
and  warranty  of  sailing,   in  consideration  of  four  guineas, 
does  not  render  an  additional  stamp  necessary  (y);  nor  does 
the  alteration  of  a  voyage  from  "  Stockholm  to  Swinemunde," 
to  one  '*  from  Stockholm  to  Swinemunde,  Konigsberge,  or 
Memel"  (g) ;  nor  of  a  risk  "  at  and  from  Liverpool  to  Quebec," 
to  one  "from  Liverpool  to  St.  John's  New  Brunswick."  (A) 
But  the  terms  of  the  original  policy  cannot  be  so  altered  by 
any  memorandum  as  to  bring  it   into  a  class  requiring  a 
higher  duty,  without  affixing  the  stamp  thereby  required,  (i) 
The   rate  of  stamp  duty  payable  on  policies  of  marine 
insurance  is  regulated  by  stat.  7  &  8  Vict.  c.  21. 

Warranties.  —  We  now  pass  to  the  consideration  of 
warranties.  "  A  warranty  in  a  policy  of  insurance  is  a 
condition  or  contingency,  and  unless  that  be  performed  there 
is  not  any  contract :  it  is  perfectly  immaterial  for  what 
purpose  it  was  introduced ;  but,  being  inserted,  the  contract 
does  not  exist  unless  it  be  literally  complied  with  (J), "  and, 
in  this  necessity  for  a  literal  compliance,  it  differs  from  a 

(e)  Sawtell   v.    Loudon,    5    Taunt.  0)  Per  Lord  Mansfield,    C.   J.,    1 

359.     See  Robinson  v.  Touray,  1    M.  T.  R.  345.      And  tlierefore  it  has  been 

&  S.   217.      Kershaw  v.   Cox,  3   Esp.  thought  the  underwriter,  in  an  action 

246.     Byrom  v.  Thompson,  1 1  Ad.  &  on  a  policy,  cannot,  after  paying  money 

E.  31.      Cariss  v.  Tattersall,  2  M.   &  into  Court,  rely  upon  a  breach  of  war- 

Gr.  890.  ranty,  for  the  payment  admits  that  the 

(/)  Hubbard  v.  Jackson,  4  Taunt,  insured  has  a  right  to  recover  some- 

169.  thing,  which  he  could  not  if  there  had 

(jr)  Rarastrom  r.    Bell,  5   M.  &  S.  been  a  breach  of  warranty.      Harrison 

267.  V.    Douglas,    3   Ad.    &  E.  396,  tamen 

{h)  Brocklebank  v.  Sugrue,  1  B.  &  gutere.  * 

Ad.  81. 

(»■)  Per  Lord  Tenterden,  iii  Brockle- 
bank V.  Sugrue. 
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The  policy—     representation,  which  it  is  sufficient  to  perform  substantially. 

its  form  and  -ytj  x*  •  i  •  . 

construction.  Warranties  are  either  express  —  i.  e.  appearing  in  the  body 
or  margin  (A),  or  at  the  bottom  (/)  of  the  policy,  or  in  some 
writing,  which  is  by  reference  incorporated  with  it(m);  — or 
implied,  i.  e.  understood  to  exist  in  every  policy  unless 
expressly  negatived.  Any  thing  may,  of  course,  be  expressly 
warranted ;  but  those  things  which  are  most  usually  so,  are, 

1.  The  time  of  sailing. 

2.  The  safety  of  the  ship  at  a  particular  time. 

3.  That  she  shall  depart  with  convoy. 

4.  That  the  property  is  neutral. 

5.  Freedom  from  seizure  in  port. 
Let  us  consider  these  in  order. 

1 .  Time  ofsailiiig.  — When  a  ship  is  warranted  to  sail  on  a  par- 
ticular day,  that  means  that  she  shall  be  upon  her  voyage  on  that 
day,  for  which  purpose  she  must  be  completely  unmoored ; 
it  will  not  be  sufficient  that  she  had  her  cargo  on  board,  and 
was  only  prevented  from  sailing  by  stress  of  weather,  (w) 
But  if  she  bona  fide  set  sail  for  the  purpose  of  completing  her 
voyage,  that  will  be  enough  (o),  although  she  be  detained 
beyond  that  day  at  another  part  of  the  same  river  or  territory, 
ex  gr.  by  an  embargo  (p)  or  by  stress  of  weather.  It  must, 
however,  be  observed,  that  a  warranty  to  sail  is  not  complied 
with,  by  a  vessel's  raising  her  anchor,  getting  under  sail  and 
moving  onwards,  unless,  at  the  time  of  performing  these  acts, 
she  has  every  thing  ready  for  the  performance  of  the  voyage, 
and  these  acts  are  done  as  the  commencement  of  it,  nothing 
remaining  to  be  done  afterwards  («/) ;  for  instance,  if  she  have 

(/j)  Bean   r.    Stupart,    Dougl.    11.  (;,)    Bond   v.   Nutt,      Cowp.     601. 

De  Hahn  v.  Hartley,  1  T.  R.  343.  Thelusson      v.     Fergusson,       Dougl. 

(I)  Blackhurst  v.  Cockell,  3  T.   R.  361.     Cochiane  v.    Fisher,  2  C.  &  M. 

360.  581.    4  Tyrwh.   424.     S.  C.   in  Cam. 

(m)  Worsleyr.  Wood,  6  T.  R.  710.  Scacc,    1  C,  M.  &  R.  809 ;  5  Tyrwh, 

Roxitledge  v.  Burrell,  1  H.  Bl.  254.  499. 

(m)   Nelson  v.  Salvador,  1  M.  &  M.  (5)  Lang  v.   Anderdon,  3  B.   &  C. 

309.  495.      Pittegrew  v.   Pringle,   3    B.   & 

(0)  Wright   V.    Shiffner,    11     East,  Ad.  514.     Graham  ».  Barras,  5  B.  & 

515;  2  Camp.  247.     Lang  v.  Ander-  Ad.  1011. 
don,  3  B.  &  C.  495. 


construction. 
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not  her  clearances,  or  have  not  taken  in  her  entire  cargo,  The  policy— 
she  cannot  be  said  to  have  sailed,  within  the  meaning 
of  the  warranty.  Nor  must  her  sailing  be  a  merely  colour- 
able one,  for  the  purpose  of  complying  with  the  letter  of 
the  warranty,  and  not  in  real  furtherance  of  the  intended 
voyage,  (r) 

If  the  warranty  be  to  depart,  or  to  "  saiiyVom  a  place,"  which 
seems  to  bear  the  same  sense  as  depart  (s),  it  is  necessary 
not  only  that  the  ship  should  set  "  sail  on  the  voyage,  but  also 
that  she  should  be  out  of  port  on  or  before  the  day.  (t)  To 
sail  is  to  set  sail  on  the  voyage ;  to  depart  is  to  departyVom  some 
]7articular  place. 

2.  Safety  of  a  ship  on  a  particular  day. — We  have  al- 
ready observed  that  a  warranty  of  the  safety  of  the  ship 
on  a  particular  day  is  often  inserted,  in  order  to  restrain 
the  force  of  the  expressions,  "  lost,  or  not  lost,^^  that  if  the 
ship  be  safe  at  any  time  in  that  day  the  warranty  is  complied 
with,  (m) 

3.  To  depart  with  convoy.  —  This  is  a  warranty  usual  in 
time  of  wai',  when  a  departure  with  convoy  is,  from  motives 
of  public  policy,  in  general,  also  enforced  by  statute,  (u)  A 
convoy  is  a  naval  force  under  the  command  of  a  person  ap- 
pointed by  the  government  of  the  country  to  which  the  vessel 
insured  belongs.  The  appointment  by  government  is  essen- 
tial ;  for  a  ship  of  war  accidentally  bound  on  the  same  voyao-e 
with  the  vessel  insured,  is  not  a  sufficient  convoy,  (to)  But 
a  convoy  appointed  by  the  admiral  commanding  in  chief  on  a 
foreign  station  is  one  appointed  by  government,  (x)  The 
terms  of  the  warranty  are,  sometimes  to  depart  with  convoy. 


(r)  Cochrane  v.   Fisher,  2  C.  &  M.  (m)  Blackhurst  v.  Cockell,  3  T.   R. 

581.  4  Tyrwh.424.  360. 

(s)  See  Lang  v.  Anderdon,  uhi  siip.  (w)  See  Stat.  43  Geo.  3.  c.  57.     38 

(0  Moirp.  R.  E.  A.  Co.,  3  M.  &  S.  Geo.  3.  c.  76. 

461  ;   6    Taunt.    245.       And   see    the  (w)  Hibbert  v.  Pigou,  Park,  49S. 

remarks  of  Abbott,  C.  J.,  in  Lang  d.  (x)  Ibid.      Vide  Audley  v.  DufF,  2 

Anderdon,  and  of  Ld.  Denman,  C.  J.,  B.  &  P.  111. 
in  Fisher  v.  Cochran,  5  Tyrwh.  501. 
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The  policy —     at  Other  times  with  convoy  for  the  voyage.     These  two  forms 

its  form  and  p  .  •     i      ,  i  i  t  i  , 

construction.  ^t  expression  mean  precisely  the  same,  and  render  a  departure 
with  convoy /or  the  voyage  necessary,  (y)  But,  as  it  sometimes 
happens  that  government  appoints  a  convoy  to  accompany 
the  ships  for  part  only  of  their  voyage,  and  then  to  be  suc- 
ceeded by  another,  or  to  detach  a  portion  of  itself  from  the 
main  body,  to  bring  them  up  to  a  particular  point ;  the  war- 
ranty will  be  complied  with  if  the  vessel  sail  with  the  first 
^nvoy,  and  proceed  with  the  force  so  appointed  or  detached,  (z) 
Jndeed,  as  government  alone  can  appoint  convoys,  the  ques- 
tion whether  a  convoy  be  or  be  not  sufficient,  must  to  a  great 
extent  depend  upon  its  orders,  (a)  It  may  be  impossible  to 
procure  a  convoy  either  precisely  from  the  port  of  departure, 
or  precisely  to  that  of  destination  {V) ;  for  instance,  no  con- 
voy ever  sails  from  the  port  of  London,  (c)  In  such  cases, 
the  rule  is,  that  if  the  vessel  sail  with  convoy  from  the  place 
of  rendezvous  appointed  for  vessels  bound  from  her  lading 
port,  and  to  the  nearest  point  to  which  she  can  be  conducted 
by  the  convoy  appointed  for  vessels  going  to  her  place  of 
destination,  that  is  sufficient.  A  warranty  to  depart  with 
convoy  is  not  complied  with,  unless  the  master,  if  by  due 
diligence  he  can,  obtain  sailing  instructions  before  the  ship 
leaves  the  place  of  rendezvous,  for  the  value  of  convoy,  in  a 
great  measure,  arises  from  its  taking  the  ships  under  control, 
as  well  as  protection :  but  that  control  cannot  commence  till 
sailing  instructions  have  been  obtained,  nor  can  it  be  enforced, 
otherwise  than  by  their  means,  {d)  Moreover,  the  meaning 
of  the  warranty  is  that  the  ship  shall  not  only  depart  with 
convoy,  but  kee^)  with  it  during  the  whole  voyage,  except  in 
cases  of  absolute  impossibility,  such   as  being   driven  by  a 

(y)  Jeffrey  w.  Legendra,  3  Lev.  321.  (6)   D'Eguino    v.    Bewicke,    2    H. 

Lilly  V.  Ewer,  Dougl.  72.  Bl.   551.      Lethulier's    case,   Sal,  443. 

(z)  Abbott,  353.  8th  ed.     Smith  v.  Gordon  v.  Morley,  Str.  1265. 

Redshaw,   Park,  510.       De  Garay   v.  (c)   Abbott,  853.  8th  ed. 

Claggett,  ifcid.  511.      Mannings.  Gist,  (rf)  See  Anderson  v.   Pitcher,  2  B. 

Marsh.  269.     Audley  v.  Duff,  2  B,  &  &  P.  164.      Webb  v.  Thompson,  1    B. 

P.  111.  &  P.  5. 

(a)  See  remarks  of  Heath,  J.    Aud- 
ley V.  Duff,  vbi  supra. 
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tempest   to   some   foreign   port,   where   no  convoy   can  be  The  policy — 

its  form  and 
had.  (e^  construction. 

4.  Neutral  Properly.  —  In  war-time  it  is  also  usual  to 
warrant  the  subject  of  insurance  to  be  neutral  property,  which 
only  means  that  it  is  neutral  at  the  commencement  of  the 
risk,  not  that  it  shall  continue  so  during  the  rest  of  the 
voyage.  (/)  Indeed,  if  the  ship  forfeit  her  neutrality  by  the 
misconduct  of  those  on  board,  the  warranty  will  have  been 
broken  as  to  her  {p) ;  for  when  a  ship  Is  warranted  neutral, 
that  means,  first,  that  she  shall  belong  to  the  subject  of  a 
neutral  state ;  and,  secondly,  that  she  shall  be  navigated 
according  to  the  law  of  nations,  and  the  particular  treaties 
subsisting  between  the  country  to  which  she  belongs  and  the 
belligerents  :  and,  therefore,  if  by  such  a  treaty,  it  have  been 
agreed  that  those  ships  only  shall  be  considered  neutral  which 
are  furnished  with  particular  documents,  whoever  warrants 
her  neutrality  must  take  care  that  she  have  those  documents 
on  board  (A) :  but  it  is  not  necessary  that  she  should  be 
navigated  in  conformity  to  the  ex  parte  ordinance  of  one  of 
the  belligerents  in  which  her  own  nation  has  not  concurred,  (i) 
The  sentence  of  a  foreign  Court  of  Admiralty,  or  other  court 
having  jurisdiction  over  questions  of  prize  and  adjudging  the 
vessel  to  be  good  prize,  on  a  ground  within  their  jurisdiction, 
will,  if  suck  ground  falsify  the  warranty  (j),  be  conclusive 
evidence  that  it  has  been  broken  ;  and  that,  though  it  appear 
on  the  face  of  such  sentence  that  the  court  arrived  at  its 
conclusion  through  rules  of  evidence  established  by  particular 
ordinances  of  its  own  country,  and  inadmissible  on  general 


(e)  Jeffrey  v.  Legendra,  3  Lev.  320.  (»)  Pollard  c.  Bell,  8  T.  R.  434. 
Carth.  216;  Sal.  443;  I  Show.  320;  Bird  d.  Appleton,  8  T.  R.  562.  Price 
4  Mod.  58.  t;.    Bell,     1    East,   663.       Collectanea 

(f)  Eden  v.  Parkinson,  Dougl.  732.  Juridica,  vol.  i,  p.  33. 

Tyson  v.  Gurney,  3  T.  R,  477.  (J)   Baring  v.  Claggett,  3   B.   &   P. 

(gr)   Garrels  v.  Kensington,  8  T.  R.  201.    Lothian  w.  Henderson,  3  B.  &  P. 

230.    See  Carruthers  v.  Gray,  3  Camp.  499.      Bolton   r.    Gladstone,    5    East, 

142;    15  East,  .35,  as  to  goods.  155.      Siffken    v.    Lee,    2    N.    Rep. 

(h)  Rich  V.    Parker,  7  T.   R.   705.  489.      Garrels  v.  Kensington,  8  T.  XL 

Baring  v    Christie,  5  Eask  398.      Col-  230. 
lectanea  Juridica,  vol.  i.  p.  33. 
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The  policy—  principles.  (^)  But  if  the  ground  of  condemnation  be  stated 
construction.  obscurely  (Z),  or  the  sentence  adjudge  the  ship  prize,  not  be- 
'  ~         cause  she  was  enemy's  property,  but  for  reasons  leading  to  a 

contrary  conclusion  (w)  ;  or  if  it  appear  that  it  was  founded 
solely  on  the  violation  of  an  ex  parte  ordinance  to  which 
the  neutral  state  had  not  assented  (ji) ;  in  such  cases  the 
sentence  is  not  conclusive  evidence  of  a  breach  of  the 
warranty. 

5.  Freedom  from  Seizure  in  Port  of  Discharge.  —  A  clause 
is  sometimes  inserted  to  exempt  the  underwriters  from  re- 
sponsibility in  case  of  confiscation,  seizure,  or  capture  in  port. 
The  principal  difficulties  which  arise  on  it,  respect  the 
question,  when  is  a  seizure,  properly  speaking,  in  port? 
These  cases  will  greatly  depend  upon  their  own  peculiar 
circumstances.  A  disposition  has  been  evinced  to  hold  the 
word  port  to  include  any  place  where  the  vessel  was  intended 
to  be  discharged  (o)  ;  but  if  a  vessel,  when  seized,  be  neither 
within  the  caput  portus,  nor  within  that  part  of  the  haven 
where  ships  usually  unload,  the  underwriter  is  not  discharged 
by  this  warranty,  (p)  Whether  the  vessel  was  at  her  port 
of  discharge  or  not,  is  a  question  entirely  for  the  jury.  (5")  It 
has  been  ruled,  that  where  this  warranty  is  inserted,  the 
underwriters  are  discharged,  if  the  insured  deviate  from  the 
usual  course  of  the  voyage  in  order  to  avoid  the  excepted 
peril,  (r)  This  doctrine  appears  hard  on  the  insured,  who, 
if  there  were  no  warranty,  would  be  entitled  to  recover.  («) 


(Jk)  Bolton  V.    Gladstone,  2   Taunt,  with  Browner.  Tierney,  1  Taunt.  517- 

85.      Baring  t>.   R.   E.    A.    Compy.,  £  Maydhew  ?;.  Scott,  3  Camp.  205.    Oom 

East,  99.      Geyer  v.  Aguilar,  7  T.  R.  v.   Taylor,  ibid.   204.      See  Cockey  v. 

681.  Atkinson,  2  B.  &  A.  460. 

(Z)  Bernardi    v.    Motteux,     Dougl.  (ji)  Keyser  v.  Scott,  4  Taunt.  660, 

574.     Fisher  v.   Ogle,  1     Camp.  418.  Levy  r.  Vaughan,  4  Taunt.  387.    Mel- 

Dalgleish  v.  Hodson,  7  Bingh.  495.  lish  v.  Stainforth,  3  Taunt.  499. 

(♦ra)   Calvert  v.  Bovil,  7  T.    R.  523.  {q)  Keyser  v.  Scott,  4  Taimt.    660. 

.  Dalgleish  v.  Hodgson,  uVi  supra.  Reyncr    v.    Pearson,    4    Taunt.    662. 

(n)   Bird    V.    Appleton,    8     T,    R.  Levin  v.  Newnham,  4  Taunt.  722. 

.562.  (r)    O'Reilly  v.    R.    E.    A.    Co.,    4 

(o)  Jarman  v.  Coape,  2  Caihp.  615.  Camp.  246. 

13   East,   394.      Dalgleish  v.    Brooke,  (s)   O'Rffilly    v.    Gonne,    4    Camp. 

15  East,  295,  which  seems  at  variance  249. 
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Implied  Warranties, —  The  implied  warranties  are.  The  policy — 

•.       -KT    ,   ^       1       •    -  'ts  form  and 

1.  JNot  to  deviate. 


construction. 


2.  Seaworthiness.  . 

3.  That  the  insured  will   use   reasonable   diligence  to 

guard  against  the  risks  covered  by  the  policy,  (t) 

1.  Not  to  deviate. —  A  deviation  from  the  proper  course  and 
track  of  the  voyage  insured  {u),  discharges  the  imderwriter, 
not  ab  initio,  but  from  the  time  of  the  deviation ;  so  that  he 
is  liable  for  any  damage  which  had  previously  accrued  (z?), 
but  is  freed  from  subsequent  responsibility.  A  deviation 
happens,  where  there  is  a  wilful  and  unnecessary  departure 
from  the  due  course  of  the  voyage,  for  any,  even  the  shortest, 
time.  Thus  if  the  master  touch  at  a  port  for  a  purpose  un- 
connected with  the  voyage  {w  ),  or  at  a  port  not  in  the  course 
of  the  voyage,  though  only  a  few  leagues  out  of  the  way ; 
or  one  at  which  it  is  not  usual  to  touch,  although  the  ship 
must  pass  it  (jt);  or  stay  an  unusual  time  (y),  or  if,  when 
there  are  several  tracks,  he  select  one  in  particular  for  a 
purpose  foreign  to  the  voyage,  instead  of  that  which  is  safest 
and  most  eligible  {z) ;  or  having  liberty  to  touch  at  one  port, 
touch  at  another  (a),  or  touch  at  the  port  mentioned  in  his 
liberty,  but  for  an  unauthorised  purpose  (Z») ;  all  these  are 
deviations ;  and,  though  there  is  no  objection  to  a  policy  on 

(f )  See    Pipon  v.    Cope,    1    Camp,  time  for  the  purposes  of  the  adventure, 

434,    and    the    editor's   note.    Law  v.  to  be  determined  by  the  state  of  things 

Hollingsworth,    7    T.    R.    160.       Bell  at  the  port  where  the  ship  happens  to 

r.  Carstairs,    14   East,    374 ;   see  post,  be,  must  be  allowed.      'J'hat  state  of 

p.  345,  n.  tilings  may  render  the  time  of  the  de- 

(m)   As  to  this,  see  ante,  under  the  tention  unusual,  yet  it  will  not  discharge 

head  Voyage  Insured.  the  underwriters,  unless  it  be,  also,  un- 

(p)  Green  v.  Young,  2  Raym.  840 ;  reasonable.     Phillips  v.  Irving,  7  IVI.  & 

Sal.  444.  Gr.   325.      In    the  prosecution    of    an 

(hj)  Hammond  v.  Reid,  4  B.  &  A.  ordinary  voyage  an  unusual  stay  would 

72.    Solly  V.  Whitmore,  5  B.  &  A.  45.  be  unreasonable. 

(a:)  Foxv.  Black,  Bea.  315.    Town-  (z)  Middlewood  v.  Blakes,  7  T.  R. 

son    r.    Gwyon,    ibid.        Salisbury    v.  162. 

Townson,  Park,  454.  (a)  Elliot  «.  Wilson,  7  Bro.  P.   C. 

(y)  Williams  v.  Shee,  3  Camp.  469.  459  ;  4  Bro.    P.  C.  470 ;  Tomlin's  cd. 

Redman    v.    London,    3    Camp.    503.  (b)  Bottomley  v.  Bovill,  5  B.  &  C. 

C/nreasonafcZe  would,  perhaps,  be  a  more  210.      Langhorn  v.   Alnutt,  4  Taunt, 

correct    expression   than    unusual      In  511.      See    Inglis  v.  Vaux,    3   Camp, 

the  case  of  a  seeking  ship  a  reasonable  437. 
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The  policy—  part  of  a  voyage  (c),  yet,  if  a  policy  be  on  the  whole  voydgc, 
construction.  ^  deviation,  which  happened  even  before  the  making  of  the 
■  policy,  will  be  fatal,  (d)     In  determining  whether  there  have 

been  a  deviation,  regard  is  always  to  be  paid  to  the  object 
of  the  voyage,  and  the  usage  of  trade  with  respect  to  such 
voyages,  (e)  Thus,  if  it  be  usual  to  stop  long  at  a  port,  or 
to  go  out  of  the  way,  the  underwriter  is  considered  as  under- 
standing that  usage.  (/)  But,  as  has  been  frequently  ob- 
served, no  usage  can  be  set  up  against  the  express  langviage 
of  a  policy :  and  the  policy  often,  in  express  terms,  grants 
liberty  to  the  insured  to  perfoi'm  acts  which,  but  for  that 
liberty,  would  amount  to  deviations  (y) ;  but  care  must  be 
taken  not  to  exceed  the  liberty  (A) :  and  even  an  express 
liberty  is  construed  with  reference  to  the  main  object  of  the 
voyage.  Thus,  under  a  liberty  to  touch  and  stay  at  any  port 
or  ports  whatever,  the  stay  must  be  for  some  purpose  con- 
nected with  the  furtherance  of  the  adventure.  (?)  Where  a 
ship  was  insured  from  Lisbon  to  England,  wi^h  liberty  to  call 
at  any  one  port  in  Portugal,  it  was  held  that  this  must  mean 
some  port  in  the  course  of  the  voyage  to  England  (J)  ;  and, 
as  we  have  seen  that  a  voyage  to  A.  B.  and  C.  means  a  voyage 
to  them  in  the  order  mentioned  in  the  policy,  so  where  liberty 
is  given  to  touch  at  several  specified  ports,  they  must,  if  more 
than  one  be  visited,  be  taken  in  the  order  named  in  the 
policy,  (k)     Nor  must  the  stay  at  any  of  them  be  unrea- 


(c)  Taylor  v.  Wilson,  15  East,  324.  (A)  See  Hamilton  r.  Sheddon,  3  M. 
Driscol  V.  Pasmore,  1  B.  &  P.  200.  &  W.  49. 

(d)  Redman  v.  London,  3  Camp.  (i)  Langborn  v.  Allnutt,  4  Taunt. 
503.  Robertson  v.  Marjoribanks,  2  511.  See  Jarratt  v.  Ward,  1  Camp. 
Stark.  573.  263.     Williams  v.  Shee,  3  Camp.  469, 

(e)  Comyns'  Dig.  Merchant,  E.  9.  504.  Bottomley  v.  Bovill,  5  B.  &  C. 
Stewart  v.  Bell,  5  B.  &  A.  238.  De-  210.  Hamilton  v.  Sheddon,  3  M.  & 
lany  v.    Stoddart,   1    T.    R.  22.      Sal-  W.  49. 

vador  ».  Hopkins,  3  Burr.  1707.  (j)  Hogg  c.  Horner,  Marsh.    197.; 

(/)  Bond  V.  Gonsales,  2  Salk.  445.  but  see,  for  qualifications  of  this  doc- 
cited  1  Burr.  348.  trine,     Metcalfe   v.    Parry,    4     Camp. 

{g)    Vide  Barclay  v.   Stirling,  5  M.  123       Bragg   v.  Anderson,    4    Taunt, 

&  S.  6.     Leathly  v.  Hunter,  1  Tyrwh.  229. 

859.     7   Bingh,  517.      Mellish  v.   An-  (A)   Gairdner  v.  Senhouse,  3   Taunt, 

drews,  16  East,  312 ;  2  M.  &  S.  27 ;  16.      Vide  ante,  316. 
a  Taunt.  496. 
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sonable  (/) ;  but  when  a  ship  has  liberty  to  touch  at  a  port.  The  policy — 
she  has  also  liberty  to  trade  there,  provided  that  no  extra  delay  construction, 
be  thereby  occasioned,  (m)     If  the  vessel,  in  time  of  war,  ' 

cruize  for  a  prize  (n),  that  is  a  deviation,  unless  she  have  ex- 
press liberty  to  do  so.  A  liberty  to  chase  is  different  from  one 
to  cruize  for  prizes ;  and  a  liberty  to  chase,  capture  and  man, 
will  not  justify  a  lying  in  wait  nine  days  for  a  prize  (o),  nor 
a  delay  for  the  purpose  of  bringing  her,  when  captured,  into 
port :  in  order  to  that,  there  should  be  a  liberty  to  convoy 
prizes,  (p)  A  liberty  to  cruize  for  six  weeks,  means  for  six 
weeks  successively.  (5^) 

An  unreasonable  delay  in  sailing  to  the  port  or  place  at 
which  the  risk  is  to  commence,  is  in  the  nature  of  a  deviation, 
and  discharges  the  underwriter,  (r) 

But  the  policy  will  not  be  avoided  by  a  mere  intention 
to  deviate,  never  carried  into  effect  (s);  and  there  are  cir- 
cumstances under  which  an  actual  deviation  will  be  excused ; 
these  are,  where  the  deviation  is  occasioned  by  necessity,  or 
some  imperative  obligation,  ex.  yr.,  to  take  in  provisions  to 
save  the  crew  from  starving,  or  procure  repairs  for  the  safety 
of  the  ship ;  for  there  is  a  liberty  implied  in  every  policy  to  do 
that  which  is  necessary  for  the  preservation  of  the  vessel,  and 
the  lives  of  those  on  board  her.  (t)  The  ordinary  occasions 
by  which  a  deviation  is  justified  are, — 

To  Join  convoy y  for  it  may  be  a  measure  of  necessary 
prudence;  and  a  captain,  unless  expressly  prohibited,  may 
always  do  when  insured  what  it  would  be  necessary  to  do 

(Z)  Williams  v.  Shee,  3  Camp.  469.  (5)  Syers  v.  Briggs,  Dougl.  509. 

504.     Phillips  V.   Irving,  7  M.  &  Gr.  (r)  Mount  v.  Larkin,  8  Bingh.  108. 

325.  Palmer  v.  Marshall,  8  Bingh.  79.    See 

•   {fiCy  Raine    ».    Bell,    9    East,    195.  Freeman   r.    Taylor,    8    Bingh.    134. 

Laroche  v.  Oswin,  12  East,  131.  So  of  too  long  a  stay  at  a  port  where 

{n)  Cock    V.     Townsend,     Beawes,  she  has  liberty  to  stay.      Hamilton  p. 

S16  ;   Park,  448.    See  Phelps  v.  Auld-  Sheddon,  3  M.  &  W.  49. 

jo,   2   Camp.   350.     Jolly    v.    Walker,  (s)  Kewley  r.  Ryan,  2  H.  Bl.  343. 

Beawes,   316.      Parr   v,    Anderson,    6  Foster  t>,  Wilmer,  2  Str.  1249.    Hesel- 

East,  202.  ton   v.    Alnutt,    1   M.   &   S.  46.     See 

(o)  Hibbert  o.    Halliday,  2  Taunt.  Hare  v.  Travis,  7  B.  &  C.  14. 

428.  (0    Vide    Urquhart   v.    Barnard,    1 

(p)  Lawrence     ».     Sydebothara,    6  Taunt.     450.        Lavabre    v.     Wilson, 

East,  45.  Dougl.  284. 
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The  policy —  if  uninsured,  (m)  Stress  of  iveather.  (v)  Want  of  repairs,  {wy 
construction.  ^'^^  approach  of  an  enemy,  {x)  Succouring  distress,  (y) 
Lastly,  Mutiny,  desertion,  sickness  of  the  crew,  or  any  other 
inevitable  accident  (z);  for  instance,  when  the  vessel  was 
carried  out  of  her  course  by  a  King's  ship,  (a)  But,  though 
necessity  will  justify  a  deviation,  yet  it  is  plain,  on  principles 
of  common  sense  as  well  as  law,  that  such  necessity  must  not 
have  been  occasioned  by  the  insured's  own  fault  (6),  and  that 
the  voyage  of  necessity  must  be  pursued  in  the  shortest  and 
most  expeditious  manner,  (c) 

2.  Sea-worthiness. —  It  is  a  condition  implied  in  every 
policy,  that  the  ship  shall  be  sea- worthy  when  the  voyage  com- 
mences (d)  ;  this  condition  does  not  attach  till  her  sailing,  and 
therefore  if  she  be  insured  at  and  from  a  port,  she  is  protected 
while  in  the  port,  though  in  want  of  repairs,  {e)  *'  The  rule 
of  law  is,  that  the  assured  is  bound  to  have  the  ship  sea-worthy 
at  the  commencement  of  the  voyage.  He  is  bound,  therefore, 
to  have  her  properly  equipped  with  sails  (/)  and  anchors  (^), 
with  a  sufficient  crew  (A),  and  a  master  of  competent  skill  and 
ability  to  navigate  her  when  she  sails  at  the  commencement  of 
the  voyage,  and  if  she  sail  from  a  port  where  there  is  an  es- 
tablishment of  pilots,  and  the  nature  of  the  navigation  require 


(a)  D'Aguilar  r.  Tobin,  1  Holt,  185.  (rf)  See  Watts  v.  Morris,   I    Dowl. 

See  Warwick  v.  Scott,  4  Camp.  62.  32.    Douglas  v.  Scougall,  4  Dow.  269. 

(?;)   Delany  v.  Stoddart,  1  T.  R.  22.  Wilkie  «.  Geddes,  3  Dow.  57.      Rich 

Smith  V.  M'Neil,  2  Dow.  538.  544.  ».    Parker,    7    T.    R.    705.      Shpre  v. 

(w)  Motteux   V.    L.    A,    Compy.,!  Bentall,  7  B.  &  C.  798.    Wedderburne 

Atk.  547.     See  O'Reilly  v,   Gonne,  4  v.  Bell,  1  Camp.  1. 
Camp.  249.  (e)  Annen  v.   Woodman,    3   Taunt. 

(r)  O'Reilly  v.  Gonne,  uhi  supra.  299. 

(y)  Per  Lawrence,  J.,  6  East,  54.  (/)  Wedderburne  v.  Bell,  1  Camp. 

\z)  Driscol    V.    Bovill,    1    B.  &   P.  1. 
813.     Driscol  v.  Pasmore,  200.    Elton         (c/)  Wilkie  v.  Geddes,  3  Dow.  57. 
V.   Brogden,  2  Str.    1264.     See  War-  (A)   Shore  v.  Bentall,  7  B.  &  C.  798, 

wick  V.  Scott,  4  Camp.  62.      Woolf  v.  n.      Forshaw   v.    Cliabert,   3  B.  &  B. 

Claggett,  3  Esp.  258.  158.      The    omission    in   the    case   of 

(a)  Scott  r.  Thompson,  1  N.  R.  181.  English  seamen  to  bind   them  by  an 

(fc)   Phelps  V.  Auldjo,  2  Camp.  350.  agreement  pursuant  to  5  &  6  Wm.  4.  c. 

Forshaw  v.   Chabert,  3   B.  &   B.  158.  19.,   has  been  held  not  to  render  the 

Woolf  V.  Claggett,  3  Esp.  258.  ship  unseaworthy,  Raymond  v.  Smithy 

(c)  Lavabre  v.  Wilson,  Dougl.  277.  7  M.  &  Gr.  457. 


construction. 
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one,  the  master  must  take  a  pilot  on  board,  (i)     Sea-iDorihiness  The  policy — 

18  a  term  whicli  always  refers  to  the  service  in  which  the  ship  ^  ^  "'™  **" 

is  engaged ;  therefore,  a  vessel  may  be  sea-worthy  if  designed 

for   one   service,  which   would   not   be   so   if  designed   for 

another.  (J)     Although  the  general  rule  is,  that  if  the  ship  be 

not  seaworthy  at  the  commencement  of  the  voyage,  the  policy 

will  be  avoided ;  yet  there  appears  to  be  an  exception  in  cases 

where  the  unseaworthiness  results  from  a  mistake  or  accident, 

which  is  remedied  as  soon  as  it  is  discovered,  and  before  any 

loss  has  been  occasioned  by  it.  (k) 

Nor  does  the  warranty  of  sea-worthiness  apply  to  any 
period,  except  the  commencement  of  the  voyage,  and, 
therefore,  if  she  become  unseaworthy  during  the  course  of 
it,  the  warranty  does  not  apply.  Unsea-worthiness  for  want 
of  a  particular  description  of  crew,  is,  indeed,  an  exception 
to  this  rule,  since  one  crew  may  be  necessary  at  one  part  of 
the  voyage  and  another  at  another.  It  is  obvious,  for  instance, 
that  the  necessity  for  a  pilot  can  only  be  an  occasional 
one.  {I)  But,  generally  speaking,  it  is  sujSicient  if  the  vessel 
be  sea-worthy  at  the  commencement  of  the  voyage,  nor  is  the 
obligation  of  the  assured  as  to  her  sea-worthiness  more 
extensive  in  the  case  of  a  time  policy,  (m) 

In  a  case  in  which  the  underwriters  were  held  responsible 
for  the  loss  of  the  ship  occasioned  by  the  wilful  (but  not 
barratrous)  act  of  the  master  and  crew  in  throwing  overboard 
the  ballast,  "  the  great  principle  (said  Parke,  B.,  delivering 

(i)  The  provisions  of  the  legislature  of  the  same  case  in  error,  8  M.  &  W. 

respecting  pilots  are  so  minute  that  it  900,  where   L.  C.  J.    Tindal   suggests 

is  considered  better  to  refer  tlie  reader  that  the  decision  in  Law  r.   Hollings- 

to    Abbott  on    Shipping,   for  a   full  ac-  worth   may   perhaps    be    sustained   on 

count  of  them,  than  to   attempt  any  the  ground  of  an  implied  warranty  to 

abridgement.     See  6    Geo,  4.   c.  126.  comply  with  the  express  provisions  of  a 

s.  56.      See  on  the  question   in  what  statute. 

cases  the  warranty  would   be   broken         (J)  Hucks  v.  Thornton,  1  Holt,  30. 
by   not    having  a  pilot.       Phillips    v.  (A)  Weir  v.  Aberdeen,   2  B.   &  A. 

Headlam,  2  B.  &  Ad.   380.     Law  v.  320. 

HoUingsworth,  7  T.  R.  160.    But  Law  (/)  HoUingworth  v.  Brodrick,  7  Ad. 

t'.  HoUingsworth  cannot  now  be  relied  &  E.  40. 

•on  as  an  authority,  per   Parke,  B.,  in         (ni)  Dixon  ».   Sadler,    5  M,  &  W. 

delivering  judgment,  Dixon  v.  Sadler,  405. 
5  M.  &  W.  405,   and  see  the  report 
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The  policy —  judgment)  established  by  the  more  recent  decisions,  is,'  that 
construcUon.  ^^  ^^^  vessel,  crcw  and  equipments  be  originally  sufficient, 
the  assured  has  done  all  that  he  contracted  to  do,  and  is  not 
responsible  for  the  subsequent  deficiency  occasioned  by  any 
neglect  or  misconduct  of  the  master  or  crew  ;  and  this  prin- 
ciple prevents  many  nice  and  difficult  inquiries  and  causes  a 
more  complete  indemnity,  which  is  the  object  of  the  conti'act 
of  insurance."  This  judgment  waa  afterwards  affirmed  in 
the  Exchequer  Chamber,  (n)  This  implied  warranty,  how- 
ever, may  be,  and  sometimes  is,  dispensed  with  by  an  admis- 
sion of  the  fact  of  sea-worthiness ;  or  an  agreement  on  the 
part  of  the  underwriters  in  the  policy,  that  the  ship  shall  be 
considered  to  be  sea-worthy,  and  in  the  absence  of  fraud  they 
will  be  liable,  though  the  vessel  sink  from  unseaworthiness 
the  day  after  the  policy  was  effected,  (o) 

3.  The  insured  impliedly  warrants  that  he  will  guard  with 
reasonable  diligence  against  the  risks  covered  by  the  policy, 
80  that  a  loss  shall  not  happen  through  his  own  default  and 
negligence  (p) ;  thus  he  must  take  care  in  case  of  a  policy  on 
ship,  that  she  be  documented  according  to  her  national 
character,  for  every  ship  must  have  some  national  character, 
and  the  underwriters  will  not  be  liable,  if  a  loss  happen  from 
the  default  of  the  insured  in  being  unprovided  with  those 
documents  which  are  required  by  the  general  law  of  nations, 
or  by  particular  treaties  (g)  :  thus,  as  the  carrying  of  simulated 
papers  is  an  offence  against  the  law  of  nations,  if  a  ship  carry 
them,  and  be  condemned  on  that  ground,  the  icarranty  of 
documentation  is  infringed,  and  the  underwriters  are  not 
liable  (r) ;  but,  as  in  the  case  of  express  warranty  of  neutral 
property,  so  in  the  cases  now  under  consideration,   disobe- 

(n)  8  M.  &  W.  895.  gate  according  to  the  express  provi- 

(o)  Parfitt  r.  Thompson,    13   M,  &  sions  of  a   statute,    and    that    Law  v, 

W.  392.  Hollingsworth  might  be  sustainable  on 

(/>)    Pipon   17.    Cope,   1    Camp.  434,  that  ground. 

tt  ntftam.     Law  r.  Hollingsworth,  7  T.  (9)  Bell  v.  Carstairs,  14  East,  374. 

R.    160.      Bell   V.  Carstairs,   14   East,  See    Nonnen    v.  Kettlewell,   16  East, 

374.      In  Dixon  v.  Sadler,  8  M.  &  W.  186. 

895,  Tindal,  C.  J.,  suggested  that  there  (r)  Oswell  v.    Vigne,    15   East,  70. 

might  be  an  implied  warranty  to  navi-  Flindt  r.  Scott,  5  Taunt.  674. 
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dience  to  the  mere  ex  parte  ordinance  of  a  foreign  state,  does  The  policy— 
not  vitiate  the  policy,  {s)     There  is  this  difference  between  an  cons'tnTctlon. 

express  warranty  of  the   ship's  national  character,  and  that   

which  we  are  now  considering,  viz.  that,  in  the  case  of  an 
express  warranty,  if  the  ship  be  not  properly  documented  at 
the  time  of  sailing  the  underwriters  are  discharged  {t); 
whereas  a  breach  of  the  implied  warranty  does  not  discharge 
the  underwriter,  unless  a  loss  actually  happen  in  conse- 
quence, (m) 

The  obligation  to  have  the  ship  properly  documented  may 
be  waived,  as  for  instance,  by  a  liberty  to  carry  simulated 
papers,  (t?)  Nor  is  any  warranty  of  documentation  implied 
in  an  insurance  upon  goods  (m?),  unless  they  belong  to  the 
owner  of  the  ship,  for  then  there  Is.  (x) 

It  was  supposed  that  the  underwriter  might  be  exempt 
from  a  loss  of  goods  stowed  on  deck  upon  the  above  ground, 
that  such  loss  had  happened  by  the  merchanfs  own  default. 
However,  the  Q.  B.  has  decided  that  the  mere  unexplained 
fact  of  their  being  so  stowed  is  not,  in  se,  conclusive  of  such 
a  default,  {y) 

(s)  Nonnen  r.  Reid,  16  East,  176.  would  be  more  correctly  expressed  by 

See    Le    Cheminant    v.     Pearson,    4  saying  that  the  insured  warrants  that 

Taunt,  367.      Sewell  v.  R.  E.  A.  Co.,  a  loss  shall  not  happen  through  his  own 

4  Taunt.  859.  default.       Thus    in    Hollingworth    v. 

(0   Rich  V.  Parker,  7  T,  R.  705.  Brodrick,  7  Ad.  &  E.  40,  we  find  Lord 

(m)  See  Bell  r.   Carstairs,  14  East,  Denman  saying,  "  I  own  I  feel  a  doubt 

374,  per  Ld.  Ellenborough,  and  Price  whether,  if  it  were  distinctly  averred 

17.    Bell,    1    East,    663.     It   has    been  that  a  ship  had,  by  gross  negligence, 

sometimes  said,  as  in  Bell  v.  Carstairs,  been  brought,  during  the  voyage,  to  a 

ubi  supra,  that  there  was  no  warranty  condition  in  which  she  would  not  be 

of  documentation  ;  but  that,  I  think,  can  insurable,  that  might  not  be  a  defence- 

only  be  understood  to  mean  no  express  It  is  certainly  a  new  and  perhaps  a 

warranty ;  for  it  seems  clear  that  the  dangerous  one,  but  I  think,  if  it  were 

cases    support    the    opinion    in    Mr.  clearly  made  out,  the  assured  could  not 

Campbell's  notes  to  Pipon  v.  Cope,   1  say  that  the  loss  was  by  perils  insured 

Camp.  434,  that  the  insured  impliedly  against." 

warrants   to    guard   the    insurer   with  (»)  Bell  v.  Bromfield,  15  East,  364. 

reasonable  diligence  against   the  risks  Simeon  v.  Bazett,  2  M.  &  S.  94. 

insured  ;  and  that,  if  a  loss  happen  in  («>)   Dawson  v.   Atty,  7    East,  367. 

consequence  of  insufficient   documen-  Carruthers  r.    Gray,    15   East,    35-  3 

tation,  that  implied  warranty  will  be  Camp.  142. 

broken,   and    the    breach    a    defence.  (x)   Bell  v.  Carstairs,  14  East,  374. 

Perhaps    the    nature    of  the   implied  Ilorneyer  v.  Lushingtou,  3  Camp.  85. 

warranty  under  which  these  cases  fall,  (y)  Milward  v.  Hibbert,  3Qi  B.  120, 


tract. 
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Section  IV.  —  Results  of  Contract 

Results  of  con-  Having  now  finished  our  consideration  of  the  form  and 
—  construction  of  the  contract,  we  proceed  to  inquire  re- 
specting its  result  :  this  will,  of  course,  be  either  the  safety 
or  loss  of  the  thing  insured.  In  case  of  its  safety,  little 
matter  for  discussion  arises.  In  case  of  loss  by  any  of  the 
perils  insured  against,  the  first  consideration  is,  whether  the 
loss  be  a  total  or  a  partial  one ;  for,  as  insurance  is  a  contract 
of  indemnity,  the  insured,  if  he  have  sufiered  only  a  partial 
loss,  will  be  entitled  only  to  a  partial  payment  from  the 
insurer.  We  will,  therefore,  now  enquire  respecting  the 
distinction  between  these  two  classes  of  loss,  and  what  is, 
properly  speaking,  a  total  loss,  what  only  a  partial  one. 

Total  Loss.  —  A  total  loss  is  of  two  sorts:  it  Is  either 
total  per  se,  or  such  as  may  be  rendered  total  by  abandonment, 
which  is  a  relinquishment  of  whatever  may  be  saved  to  the 
insurer.  The  object  of  an  abandonment  is  to  prevent  the 
insured  from  reaping  an  undue  benefit  from  the  policy,  which 
is  a  contract  of  indemnity,  and  under  which,  therefore,  he 
must  not  retain  any  part  of  the  subject-matter  insured,  if 
he  call  on  the  underwriter  to  settle  with  him  for  a  total 
loss  of  It. 

A  total  loss  of  the  former  description  takes  place,  when  no 
part  of  the  subject-matter  of  insurance  exists  in  the  hands, 
or  for  the  benefit,  of  the  insured,  or  in  such  a  state  as  to  be 
fit  for  any  useful  purpose.  Thus,  the  loss  will  be  total  per 
9e,  not  merely  if  the  ship  insured  be  consumed  by  fire,  or 
destroyed  by  perils  of  the  sea,  or  by  some  other  means  cease 
to  exist  in  specie:  but  also,  in  case  of  seizure,  detention, 
barratry,  and  so  forth,  if  the  dominion  of  the  seizors  continue, 
the  loss  is  total  without  abandonment,  (z)  And,  though  it 
lias  been  said  that  a  loss  by  perils  of  the  sea  cannot  be  total 
if  the  thing  exist  in  specie,  yet,  that  must  be  taken  only  to 

(z)  MuUett   V.    Shedden,    13    East,     13.      Bondrett    v.    Hentigg,     1    Holt, 
304.      Mellish   v.    Andrews,    15    East,      149.      Dixon  v.  Raid,  5  B.  &  A.  597. 
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mean.  If  it  exist  for  anj  useful  purpose ;  for  if  a  ship  be  so   Results  of  con- 
battered  as  to  be  rather  a  congeries  of  planks,  than  a  ship  (a);   i^^J 

or  if  the  cargo  be  so  damaged  as  to  exist  only  in  the  shape  of 
a  nuisance  {b)  ;  in  such  cases  the  loss  ip  total  without 
abandonment. 

It  was  indeed  decided  by  the  Court  of  Common  Pleas, 
that,  where  the  property  continues  to  exist  and  be  of  some 
value  under  its  original  denomination,  but  is  sold  on  account 
of  the  impossibility  of  preserving  it  up  to  the  termination  of 
the  voyage,  the  insured,  if  they  desire  to  treat  the  loss  as 
total,  must  abandon,  (c)  That  decision  was,  however,  re- 
versed in  the  Exchequer  Chamber,  and  the  rule  laid  down  in 
the  judgment  there  delivered  is  as  follows :  "  If  goods  once 
damaged  by  the  perils  of  the  sea,  and  necessarily  landed 
before  the  termination  of  the  voyage,  are,  by  reason  of  the 
damage,  in  such  a  state,  though  the  species  be  not  utterly 
destroyed,  that  they  cannot  with  safety  be  reshipped  into  the 
same  or  any  other  vessel;  if  it  be  certain  that,  before  the 
termination  of  the  original  voyage,  the  species  itself  would 
disappear,  and  the  goods  assume  a  new  form,  losing  all  their 
original  character ;  or  if,  though  imperishable,  they  are  in 
the  hands  of  strangers,  not  under  the  control  of  the  assured  ; 
if,  by  any  circumstances  over  which  he  has  no  control,  they 
can  never,  or  within  no  assignable  period,  be  brought  to 
their  original  destination,  the  circumstance  of  their  existinsc 
in  specie  at  that  forced  termination  of  the  risk  is  of  no 
importance.  The  loss  is,  in  its  nature,  total  to  him  who 
has  no  means  of  recovering  his  goods,  whether  his  inability 
arise  from  their  annihilation,  or  from  any  other  insuperable 
obstacle." 

(a)  Cambridge  v.    Anderdon,   2   B.  48.       Gardner  v.    Salvador,    1    M.   & 

&  C.  691  ;    1  R.  &  M.  60.       Sed  vide  Rob.  117.      In  Barr  v.  Gibson,  3  M.  & 

Bell  V.  Nixon,  1  Holt,  423,  5.     Martin  W.  390,  the  Court  of  Exchequer  took 

V.  Crockatt,  14  East,  465.  a  distinction  between  the  loss  of  a  ship 

(h)  Dyson  v.   Rowcroft,  3  B.  &  P.  which  would   render  her  incapable  of 

474.      Cologan  v.  L.  A.  Compy.  5  M.  being    conveyed    as   such,  and   a   loss 

&  S.  447.  which    would    be     total    within    the 

(c)   Rous  V.  Salvador,   1  Bingh.  N.  meaning  of  a  policy,  saying  that  the 

C.  526  ;    3   Bingh.   N.  C.   266.       See  latter  consisted  in  its  loss  for  beneficial 

however  Doyle  v.  Dallas,  1  M.  &  Rob.  purposes. 
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Results  of  con.       Even  where  a  total  loss  has  occurred,  by  the  sale  of  the 
^^^  '  goods  a  question  may  possibly   arise,  whether  the  assured 

have  not,  by  electing  to  take  the  proceeds  instead  of  making 
his  claim  on  the  underwriters,  forfeited  his  claim  to  recover 
a  total  loss,  if  he  have  thereby  altered  the  position  of  the 
facts,  so  as  to  affect  the  interests  of  the  underwriter.  (</) 

When  the  loss  is  not  total  per  se,  the  right  to  abandon 
depends  on  its  amount.  The  doctrine  formerly  held  on  this 
subject  was,  as  succinctly  stated  in  2  Wms.  Saund.  203.  c. 
note  19.,  that,  when  the  voyage  was  lost,  or  the  expense  of 
pursuing  it  exceeded  the  benefit  arising  from  it,  and,  there- 
fore, it  was  not  worth  pursuing,  in  such  case  the  insui'cd 
might  abandon.  But  this  doctrine  is  narrowed  by  late 
.  decisions  (e) ;  and  it  does  not  seem  possible  to  imagine  a  case 
in  which  the  loss  of  the  voyage,  independently  of  some  great 
jeopardy  affecting  the  subject-matter  of  insurance,  would 
entitle  the  assured  to  abandon.  At  the  same  time,  the 
property  may  be  in  jeopardy,  which,  though  a  partial  pre- 
servation, realisation,  recovery,  or  recapture  of  it  may  pos- 
sibly take  place,  will  yet,  by  rendering  it  improbable  that 
there  should  be  any  effectual  restitution,  give  the  insured  a 
right  to  abandon.  (jT) 

In  cases  in  which  the  law  requires  an  abandonment,  "  not 
only  the  thing  insured  or  part  of  it  is  supposed  to  exist  in 


(d)  See  Mitchell  ».  Edie,  1  T.  R.  Read  v.  Benhain,  3  B.  &  B.  147. 
€08,  commented  on  in  Roux  v.  Sal-  Meabourne  r.  Leckie,  4  D.  &  R.  207. 
vador,  3  Bingh.  N.  C.  290.  Cambridge  v.  Anderton,  2  B.  &  C.  691. 

(e)  Anderson  v.  Wallis,  2  M.  &  S.  Robertson  v.  Clarke,  1  Bingh,  445. 
240.  Falkner  v.  Ritchie,  ibid.  293.  Robertsons.  Carruthers,  2  Stark.  571 . 
Naylor  v.  Taylor,  9  B.  &  C.  718.  FiV/e  Smith  w.  Robertson,  2  Dow.  474. 
Thornley  v.  Hebson,  2  B.  &  A.  513.  Doyle  v.  Dallas,  1  M.  &  Rob.  48. 
Bainbridge  v.  Neilson,  10  East,  329.  Gardner  v.  Salvador,  ibid.  116.  Ro- 
Brotherston  v.  Barber,  5  M.  &  S.  419.  bertson  u.  Clarke,  1  Bingh.  445.    Read 

(/)  Holdsworth  v.  Wise,  7  B.  &  C.  v.  Bonhara,  3  B.  &  B.  147.  See  Cam- 
794.  Benson  v.  Chapman,  6  M.  &  Gr.  bridge  v.  Anderton,  2  B.  &  C.  691. 
792.  Parry  v.  Aberdein,  9  B.  &  C.  Gernon  v.  R.  E.  A.  Compy.  6  Taunt. 
411.  M'lver  v.  Henderson,  4  M.  &  S.  383  ;  2  Marsh.  88.  Freeman  v.  E.  I. 
576.  Cologan  v.  L.  A.  Compy.  5  M,  Compy.  5  B.  &  A.  617.  See  Morris 
&  S  447.  Dixon  v.  Reid,  5  B.  &  A.  v.  Robinson,  3  B.  &  C.  196.  Hudson 
597.  Gernon  v.  R.  E.  A.  Compy.  6.  v.  Harrison,  3  B.  &  B.  97.  Under- 
Taunt.  383.  Idle  V.  R.  E.  A.  Compy.  wood  v.  Robertson,  4  Camp.  138. 
8  Taunt.  755;    3  B.  &  B.  151,  n.   a. 
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Tspecie,  but  there  is  a  prospect^  however  remote,  of  its  arriving  Results  of  con- 

at  its  destination,  or  at  least  of  its  value  being  in  some  way  

affected  by   the   measures    that    may   be   adopted   for   the 
recovery  or  presei'vation  of  it."  (^) 

In  Young  v.  Turing  (h),  in  which  notice  of  abandonment 
had  been  given,  the  ship  was  cast  away  upon  the  Goodwin 
Sands,  but  might  have  been  refitted ;  the  Lord  Chief  Justice 
of  the  Common  Pleas  told  the  jury  that  they  were  to  say, 
whether,  under  all  the  circumstances  attending  the  ship 
(among  which  was  her  national  character),  a  man  of  prudence 
and  discretion  uninsured  would  have  repaired  her  or  not, 
that,  if  he  would,  the  loss  was  partial,  if  he  would  not,  total. 
And  that,  in  determining  this  question,  they  were  to  take  as 
the  value  of  the  ship  her  real  value,  not  the  sum  at  which 
she  was  valued  in  the  policy.  This  direction  was  upheld  by 
the  Exchequer  Chamber,  and  in  a  similar  case  has  received 
the  sanction  of  the  House  of  Lords,  (i) 

When  the  insured  are  entitled  to  abandon,  and  think 
proper  (for  they  are  in  no  case  obliged)  to  do  so,  they  must 
give  notice  of  abandonment  within  a  reasonable  time  (J) ; 
since  it  would  be  unjust  to  allow  them  to  take  the  chance  of 
making  the  best  of  the  accident  for  themselves,  and  only 
abandon  to  the  underwriter  when  they  found  that  did  not 
answer ;  therefore  a  delay  from  September  6.  to  October  14. 
has  been  deemed  too  long,  (h)  So  where  the  ship  was 
surveyed  at  Kinsale  on  December  14.,  notice  of  abandonment 
given  in  London  on  January  6.  was  held  too  late,  the 
ordinary  course  of  communication  being  four  or  five  days.  (/) 
However,  it  is  sufficient  if  notice  be  given  in  a  reasonable 
time  after  the  insured  have  received  intelligence  of  the  loss, 
and  had  an   opportunity  of  ascertaining  the  extent  of  da- 

{g)  Per  cur.  in  Roux  v.  Salvador,  3  (J)  Mitchell  v.  Edie,    1  T.  R.  608. 

Bingh.  N.  C.  287.      And  see   Mellisli  Hunt  v.  R.  E.  A.  Compy.   5  M.  &  S. 

V.  Andrews,   15  East,  13,  and  Mullett  47.      Mellish  j;.  Andrews,  15  East,  13. 

V.  Shedden,  13  East,  304.  Alwood  v.  Henchall,  Park,  72. 

(A)  Young  V.   Turing,  2  M.  &  Gr.  (k)  Barker  v.  Blakes,  9  East,  283. 

593.      See  also  Manning  v.  Irving,   1  (/)   Aldridge  v.  Bell,  1  Stark.  498. 

C.  B.  168,  and  in  Error,  2  C.  B.  784.  See  Kelly  v.  Walton,  2  Camp.  155. 

(t)  Irving  V,  Manning,  Dom.  Proc. 
1847. 
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Results  of  con-  mage,  (m)     A  notice  in  two  days  seems  in  one  case  to  have 

'- been  thought  clearly  sufficient,  (n) 

An  abandonment  cannot  be  partial :  it  must  be  of  the  whole 
thing  Insured,  (o)  It  must  also  be  unconditional,  at  least, 
unless  the  underwriter  think  proper  to  accept  a  conditional 
one.  (p)  It  must  be  express  too,  and  positive  ;  a  request  to 
the  underwriter  to  give  directions  for  the  disposition  of  the 
effects  insured,  and  to  settle  for  a  total  loss  is  not  sufficient,  (q) 
But  the  underwriter  may  waive  an  informality  in  the  notice 
of  abandonment  by  his  acquiescence,  and,  it  has  been  thought, 
even  by  lying  by,  and  making  no  objection  to  it.  (r)     The 

I  abandonment  may  be  by  parol,  (s) 

'  The  effect  of  an  abandonment  is  to  divest  the  property  of 
the  thing  abandoned  out  of  the  insured,  and  vest  it  in  the  in- 
surer, for  whom  the  former  becomes  a  trustee,  (t)  So  com- 
pletely has  it  this  effect,  that,  where  a  ship  is  abandoned,  the 
right  to  freight  which  she  may  subsequently  earn  passes  to 
the  insurer,  though  such  freight  may  be  the  subject  of  another 
insurance  with  other  underwriters  (w) ;  the  abandonment 
operating  like  a  sale  or  assignment  of  the  ship,  which  trans- 
fers the  freight  as  an  incident,  (v)  But  the  insurers,  of  course, 
only  receive  the  balance  which  may  remain,  after  deducting 
the  necessary  expenses  incurred  in  the  preservation  of  the 
property  abandoned  to  them,  (w) 


(m)  Read  v.    Bonham,   3   B.   &  B.  149.       See,    however,    Lord    Ellenbo- 

147.      Gernon  v.   R.  E.  A.  Cotripy.   1  rough's  remarks  as  to  the  propriety  of 

Holt,  47 ;  6  Taunt.  383.  using  writing,  and  inserting  the  word 

(»j)  Anderson  v.  Wallis,  2  M.  &  S.  abandon.     Parmeter   v.    Todhunter,    1 

241.  Camp.  541. 

(o)  Park,  229  ;   Marsh.  600.  (<)   Randall  v.  Cockran,   1  Ves.  sen. 

(p)  M'Masters  v.  Shoolbred,  1  Esp.  98.    Leatham  v.  Terry,  3  B.  &  P.  479. 

237.  Thompson  v.  Rowcroft,  4  East,  34. 

(q)  Parmeter  u.  Todhunter,  1  Camp.  (m)   Case  v.    Davidson,   5  M.   &   S, 

541.      Da  Costa  t).  Newnham,  2  T.  R.  79;    2  B.   &   B.  379.      Thompson   v. 

407.     Havelock  ».  Rockwood,  8  T.  R.  Rowcroft,  4  East,  34.     Sharp  v.  Glad- 

277.      Lockyer  v.  Offley,  1  T.  R.  252.  stone,  7  East,  24. 

Thellusson  v.  Fletcher,  1  Esp.  73.  (d)  Kerswill  v.   Bishop,    2  Tyrwh. 

(r)  Hudson  v.  Harrison,  3  B.  &  B.  602.    2    C.   &  J.    259.       Chinnery    v. 

97.       See    Da  Costa  v.   Newnham,   2  Blackburne,     1     H.    Bl.     117.        See 

T.  R.  407.    Hagedorn  v.  Whitmore,  1  Benson  v.  Chapman,  6  M.  &  Gr.  792. 

Stark.  157.  (w)  Sharp  r.  Gladstone,  7  East,  24. 

(«)  Read  v.   Bonham,    3    B.  &  B. 
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The  history  of  the  law  of  abandonment,  both  in  our  own   Results  of  con- 

and  foreign  countries,  will  be  found  learnedly  discussed  in  the    

judgment  of  Lord  Abinger,  in  the  great  case  of  Roux  v.  Sal- 
vador, (x) 

It  ought  to  be  observed  here,  before  quitting  the  head  of 
total  loss,  that  there  may  be  a  total  loss  of  an  integral  portion 
of  the  cargo.  As  where  the  insurance  was  on  several  hogs- 
heads of  sugar,  and  each  hogshead  was  separately  valued  and 
insured,  a  loss  of  one  of  them  was  held  to  be  a  total  loss  of 
that  hogshead,  (y)  On  the  other  hand,  where  a  part  of  each 
hogshead  was  saved,  the  jury  having  stated  their  opinion  that  the 
loss  was  an  average,  the  court  held  them  right  in  so  doing,  (z) 
The  distinction  between  these  two,  classes  of  cases  is  explained 
in  Hills  V.  London  Assurance  Corporation  (a),  where  a  loss  of 
wheat  pumped  out  with  water  in  foul  weather,  was  held  only 
an  average. 

Partial  Loss.  —  The  terms  partial  loss  need  no  explanation : 
it  is,  however,  proper  to  remark,  that  a  loss  which  was  once 
total,  may  by  matter  ex  post  facto  become  a  partial  one. 
Thus,  if  a  ship  be  captured,  the  loss  is  total,  and,  no  doubt,  if 
she  continue  in  the  power  of  the  enemy  up  to  the  time  of 
bringing  the  action,  the  insured  may  recover  for  a  total  loss. 
But  if  she  escape,  or  be  recaptured,  so  as  to  be  still  of  value, 
that  which  was  once  a  total  loss  becomes  a  partial  one.  (b) 
So,  when  there  is  a  policy  on  freight,  and  the  ship  is  detained 
under  an  embargo,  the  loss  is  prima  facie  total :  yet,  if  the 
embargo  be  taken  off,  and  she  afterwards  earn  freight,  it 
becomes  partial,  (c) 

With  respect  to  the  mode  in  which  the  sum  to  be  paid  by 
the  underwriter,onaccountof  a  partial  loss,  is  calculated;  if  the 
damage  was  suffered  by  the  ship,  and  has  been  repaired  by  the 
owner,  he  will  not  be  allowed  the  full  cost  of  repau'ing,  but 

(x)  3  Bingh.  N.  C.  282  to  290.  (b)  2  Wms.  Saunds.   203,  b.  n.   19. 

(y)  Davy  v.  Milford,  15  East,  599-.  Bainbridge  v.  Neilson,   10  East,  329. 

(z)  Hedburgh  v.  Pearson,  7  Taunt.  Brotherston  v.  Barber,  5  M.  &  S.  41 8. 

154  ;  2  Marsh.  432.  Patterson  v.  Ritchie,  4  M.  &  S.  393. 

(a)  Hills  V.  London  A.  Co.,  5  M.  &  (c)  Macarthy  v.  Abel,  5  East,  388. 

W.  569.  Everth  v.  Smith,  2  M.  &  S.  278. 
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•  Results  of  con-  one-third  is  deducted  in  consideration  of  the  benefit  which  he 

tract.  J 

derives  from  new  materials  in  lieu  of  old  (d)  :  if  by  the  goods, 

the  mode  adopted  is,  to  ascertain  the  difference  between  the 
gross  proceeds  of  the  goods,  on  their  arrival  at  their  destined 
port,  and  what  would  have  been  their  gross  proceeds,  had 
they  not  been  injured.  Then  —  as  what  would  have  been 
their  gross  proceeds,  if  sound,  is  to  their  gross  proceeds  when 
damaged,  so  is  their  original  value  to  a  fourth  quantity,  which 
fourth  quantity  being  subtracted  from  the  original  value,  will 
give  the  sum  to  be  paid  by  the  underwriters,  (e)  Thus, 
suppose  the  original  value  was  lOOZ. ;  that  the  cargo,  had  it 
arrived  safe  at  the  end  of  its  voyage,  would  have  fetched  200/., 
but  in  its  damaged  state  will  fetch  only  150/.  ;  then  as  200  : 
150  :  :  100  :  to  the  sum  required,  which  will,  therefore, 
y  amount  to  75/. ;    subtracting   75/.   from   100/.  the  original 

value,  we  obtain  25/.  the  estimated  loss,  which  must  be  made 
good  by  the  underwriter.  The  reason  for  adopting  the  ori- 
ginal value  as  the  basis  of  this  calculation  is,  that  the  in- 
surance is  a  contract  of  indemnity,  and  the  assured  ought  not 
to  be  allowed  to  make  a  profit  by  it,  which  he  would  do  if  he 
were  to  receive  any  more  than  he  originally  paid.  The  mode 
of  ascertaining  the  original  value  of  the  goods  in  the  case  of 
an  open  policy  is,  to  take  the  invoice  price  at  the  loading  port, 
and  add  to  that  the  premium  of  insurance  and  commission  (f) ; 
these  being  both  charges  to  which  the  insured  has  actually 
been  put,  on  account  of  the  goods,  in  order  to  send  them  on  the 
voyage :  whether  a  payment  on  the  shipment  of  the  goods 
can  be  added  to  their  value,  is  a  question  as  yet  undecided,  (y) 
When  the  policy  is  a  valued  one,  the  parties  have  themselves 
agreed  on  the  original  value  of  tlie  goods,  and  the  standard  is 
therefore  adopted  which  they  have  fixed  in  the  policy,  (h)  If 

(d)  Poingdestre  t>.  R.  E    A.  Compy.  Johnson    v.    Sheddon,    2    East,    581. 
1    R.  &   M.   378.      See    Da    Costa   v.  Lewis  ».  Rucker,  2  Burr.  1 167.  Hurry 
Newnham,    2    T.    R.    407.       See    the  v.  R.  E.  A.  Compy.  3  B.  &  P.  308. 
qualification   in   Pirie  v.  Steele,  2  M.  (/)  Langhorn  v.   Alnutt,  4   Taunt, 
&  Rob.    49,   which   excludes  the  new  511. 

for  the  old  deduction  in  cases  of  loss  (g)  Winter  v.    Haldimand,  2    B.   & 

occurring  during  the  ship's  first  voy-  Ad.  649. 

age.  (A)  Lewis  ».  Rucker,  2  Burr.  1167. 

(e)  Usher  v.  Noble,  12   East,  639.  See  12  East,  647. 
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the  policy  be  on  freight,  and  open,  which  is  uncommon,  the  usage    Results  of  con- 
is  to  calculate  the  loss  upon  the  gross,  not  on  the  net  value. (z)    _! . 

Generally  speaking,  where  property  which  has  been  par- 
tially deteriorated,  is  afterwards  totally  lost  to  the  insured, 
and  the  previous  deterioration  thus  become  a  matter  of  per- 
fect indifference  to  his  interest,  he  cannot  make  it  the  ground 
of  a  claim  upon  the  underwriter ;  for  of  what  consequence  is 
the  intermediate  condition  of  the  thing,  if  he  be  never  to  re- 
ceive it  again  ?  But  there  may  be  cases  in  which,  though  a 
prior  damage  be  followed  by  a  total  loss,  the  assured  may, 
nevertheless,  have  rights  or  claims  in  respect  of  that  prior 
loss,  which  may  not  be  extinguished  by  the  subsequent  total 
loss.  Actual  disbursements,  for  repairs  in  fact  made  in  con- 
sequence of  injuries  by  perils  of  the  seas,  previous  to  the  hap- 
pening of  the  total  loss,  are  of  this  description ;  unless,  indeed, 
they  are  more  properly  to  be  considered  as  covered  by  that 
authority  with  which  the  assured  is  usually  invested  by  the 
policy,  of  "  suing,  labouring,  and  travailing,  &c.,  for,  in,  and 
about  the  defence,  safeguard,  and  recovery  of  the  property 
insured,"  in  which  case,  the  amount  of  such  disbursements 
might  more  properly  be  recovered  as  money  paid  for  the  un- 
derwriter under  the  direction  and  allowance  of  this  provision 
of  the  policy,  than  as  a  substantive  average  loss,  to  be  added 
cumulatively  to  the  amount  of  the  total  loss  which  is  after- 
wards incurred.  For  such  disbursements,  the  underwriter  is 
liable  over  and  above  the  amount  of  his  subscription,  (k) 


Section  V.  —  Proceedings  after  a  Loss. 

Adjustment.  —  When  a  loss  has  taken  place,  unless  the  un-   Proceedings 
derwrlter  can  deny  his  liability  to   make  it  good,  he  usually  " 


proceeds  to  adjustment,  which  is  the  settling  and  ascertaining 
the  amount  which  the  assured,  after  allowances  and  deductions 
are  made,  is  entitled  to  receive  under  tlie  policy,  and  fixIng^ 
the  proportion  which  each  underwriter  is  liable  to  pay :  it 

(i)  Palmer  v.  Blackburn,  1   Bingh.     Le    Cheminant    t'.   Pearson,  4   Taunt. 
61.  367.      Vide  tamen  De  Vaux  v.    Salva- 

(k)  Livie  V.  Janson,   12  East,  648.      dor,  4  Ad.  &  E,  420. 
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Proceedings  Operates  as  an  admission  of  all  the  facts  necessary  to  consti- 
°  ^"^^  "^^'  tute  the  underwriter  responsible  (Z),  but  it  is  not  conclusive 
upon  him  ;  and,  though  it  is  incumbent  on  an  underwriter  who 
has  once  admitted  his  liability  by  an  adjustment,  to  make  out 
a  strong  case,  yet,  until  actual  payment  of  the  money,  he 
may  avail  himself  of  any  defence  which  the  law  or  facts  will 
furnish,  (m) 

If  the  underwriter  contests  his  liability,  he  either  relies 
upon  the  absence  of  some  of  the  above-mentioned  requi- 
sites to  a  contract  of  insurance ;  by  alleging,  for  instance, 
that  the  insured  is  an  alien  enemy,  or  that  there  is  no  legal 
subject  matter  of  insurance,  ex.  gr.  that  the  policy  is  a  wager 
policy,  or  a  contract  of  re-assurance :  or  he  insists  that  the 
risk  never  began,  as  for  instance,  that  the  ship  cleared  out 
and  sailed  on  a  voyage  different  from  that  insured;  or  that  he 
has  been  discharged  by  a  breach  of  warranty,  ex.  gr.  by  a  de- 
viation :  or  he  contends  that  the  policy  is  vitiated  by  fraud, 
misrepresentation,  or  concealment  on  the  part  of  the  insured. 
All  these  grounds  of  defence  have  been  already  treated  of,  ex- 
cept the  last,  on  which  we  will  now  say  a  few  words. 

It  is  essential  that  in  all  contracts  of  insurance  the  strictest 
good  faith  should  be  observed :  for  fraud,  concealment,  or 
misrepresentation  of  any  material  circumstance  avoids  the 
whole  contract :  thus,  if  the  underwriter  assures  a  ship  as  on 
her  voyage,  which  he  privately  knows  to  be  arrived,  the  po- 
licy is  void,  and  the  assured  may  bring  an  action  against  him 
to  recover  back  the  premium,  (n)  So,  if  the  assured  or  his 
agent  conceal  or  misrepresent  any  material  fact  relating  to 
the  property  insured,  the  policy  is  void,  and  the  insurer  not 
liable,  (o)     When  this  takes  place  the  policy  is  vacated  ab 

(J)  Voller  V.  Griffiths,  S.  N.  P.  983.  an     insurer      for      misrepresentation, 

Rodgers  v.  Naylor,  Park,  1 94.    Chris-  Pontifex  v.  Bignold,  3  M.  &  Gr.  63. 

tian  V.  Coombe,  2  Esp.  489.    Shepherd  (o)    Carter    v.    Bouhm,    1    Blackst. 

V.  Chewter,  1  Camp.  274.  594.,   3  Burr.   1905.      Middlewood  v. 

(m)  Herbert  v.  Champion,  1  Camp.  Blakcs,  7  T.  R.  162.    Willes 'j.  Glover, 

134.      De  Garron  v.  Galbraith,  Peake,  1    N.  R.  14.      Roberts   v.    Fonnereau, 

Add.  Ca.  37.     Note  l)y  Mr.  Campbell  Park,  176.      Da  Costa  v.   Scandret,  2 

to  Shepherd  v.  Chewter,  cited  ante.  P.  Wms.   170.      Hodgson  v,  Richard- 

(n)  Carter*.  Boehm,  3  Burr.  1909.  son,  1  Bl.  463.    Fitzherbert  p.  Mather, 

And  an  action  on  the  case  lies  against  1  T.  R.  12. 
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initio,  and  the  underwriters  may  use  it  as  a  defence,  thougli   Proceedings 

the  loss  have  arisen  from  a  cause  wholly  unconnected  with   '. — 

the  circumstance  concealed  or  misrepresented,  {p)  A  misre- 
presentation of  a  material  fact  vitiates  the  policy,  whether  the 
party  assert  a  thing  he  knows  to  be  false,  or  does  not  know  to 
be  true,  {(f)  The  misrepresentation  will  be  of  a  material  fact, 
if  it  consist  of  an  assertion  that  the  ship  was  safe  on  a  parti- 
cular day,  will  sail  at  a  particular  time  (r),  or  will  sail  in 
company,  and  carry  a  certain  force,  {s)  A  misrepresentation, 
made  to  the  first  underwriter  in  a  material  point,  is  considered 
as  a  misrepresentation  to  every  one  of  the  underwriters,  for 
they  are  all  supposed  to  follow  the  first,  (t)  But  a  misre- 
presentation made  to  any  underwriter  other  than  the  first,  is 
not  to  be  considered  as  made  to  subsequent  underwriters  (u) ; 
and  the  rule  concerning  the  effect  of  a  misrepresentation  to 
the  first,  is  founded,  it  is  said,  more  upon  precedent  than  rea- 
son (u),  and  must  be  received  with  great  qualification.  (?o) 

If  a  representation  be  substantially  true,  that  is  sufficient, 
and  in  this  respect  it  differs  from  a  warranty,  which  must  be 
literally  complied  with.  Thus,  where  it  was  repi'esented 
that  the  ship  would  carry  twelve  guns  and  twenty  men,  and 
she  really  carried  nine  guns  and  six  swivels,  and  sixteen  men 
and  eleven  boys,  a  force  equal  in  amount  to  that  represented, 
the  policy  was  not  avoided,  (x)  Moreover,  if  the  party  who 
effects  the  policy  do  not  make  his  assertion  positively,  but 
only  as  a  matter  of  expectation  and  belief,  it  will  be  sufficient 
if  he  really  believe  it.  (y) 

As  to  concealment,  it  is  as  fatal  to  the  policy  as  misrepre- 

ip)  Per  Lee,  C.  J.,  Leaman,  e.  Fon-  (m)  Bell  v.  Carstairs,  2  Camp.  543. 

nereau,  Str.  1183.  Brine  v.  Feathcrstone,  4  Taunt,  869. 

(7)  Macdoual  v.  Fraser,  Doug.  260.  (d)  Per    Heath,    J.,    in     Brine    v. 

Charaud    v.    Angerstein,    Peake,   43.  Feathcrstone. 

Duffel  V.  Wilson,  1  Camp.  401.  (w)  Per    Lord     Ellenl)orough,     in 

(r)    Supra,    last   note.      Roberts   v.  Forrester  v.  Pigou,  1  M.  &  S.  1 3. 

Fonnereau,  Park,  285.  (x)  Pawson  v.  Watson,  Cowp.  785. 

(s)  Edwards  v.    Footner,   1    Camp.  Bize  v.  Fletcher,  Dougl.  275.   Nonnen 

530,  V.  Reid,   16  East,  176.      Von  Tungein 

(<)  Pawson  j>,  Watson,   Cowp.  785.  v.  Dubois,  2  Camp.  \5l. 

Barber     v.      Fletcher,     Dougl.     306.  (y)  Barber  w.  Fletcher,  Dougl.  292 . 

Marsden  v.  Rcid,  3  East,  573.  Bizey.  Fletcher,  Dougl.  275.  Hubbard 
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Proceedings       sentatioii ;  for  insurance  is  a  contract  founded  on  speculation, 

after  a  loss. 

and  a  knowledge  of  all  the  facts  is  necessary  to  enable  the 

underwriter  to  calculate  and  form  a  just  estimate  of  the  risk ; 
nor  is  it  an  excuse  that  the  concealment  was  attributable  to 
the  fraud  or  neglect  of  an  agent  (z),  or  that  the  account 
concealed  was  false  (a),  or  in  no  way  referred  to  the  subse- 
quent cause  of  loss(i),  or  was  not  concealed  with  a  fraudulent 
design  (c) ;  nor  does  it  matter  whether  it  was  known  as  a 
report  or  as  a  matter  of  positive  intelligence.  (</)  But  the 
concealment  which  vitiates  a  policy  must  be  of  a  fact  material 
to  a  just  estimate  of  the  risk(e);  and,  therefore,  the  main 
question  respecting  concealment  almost  always  is,  whether 
the  fact  concealed  be  a  material  one.  Of  this  description 
have  been  held  to  be,  —  intelligence  that  the  vessel  about  to 
be  insured,  or  a  ship  like  her,  has  been  lost,  or  which  induced 
the  owner  to  fear  that  she  may  be  so  (f) :  information  re- 
specting the  time  or  manner  of  her  sailing  which  is  material 
to  the  probability  of  her  safety,  such  for  instance  as  w^ould 
shew  her  to  be  a  missing  ship,  or  out  of  time,  or  that  she  had 
encountered  bad  weather,  or  that  another  ship,  which  sailed 
after  her,  had  arrived  first  ((7) ;  intelligence  that  she  had 
been  met  with  in  a  leaky  state  (A),  or  had  from  some  other 
cause  sustained  damage  before  the  commencement  of  the 
risk  (i)  ;  or  that  she  is  in  danger  of  an  attack,  as  if  a  man 

V.    Glover  3   Camp.  313.     Bowden   v.  (ff)  Macintosh  «;.  Marshal,  11  M.  & 

Vaughan,    10    East,    415.       Brine    v.  W.  116.      Kirby  v.    Smith   1  B.  &  A. 

Featherstone,   4  Taunt.  869.      Driscol  672.     M'Andrew  v.  Bell,  1  Esp.  373. 

r.  Passmore,  1  B.  &  P.  200.      Weston  Webster  v.  Foster,  1  Esp.  407.     Willes 

t».  Ernes,  1  Taunt.  115.  v.    Glover,    1    N.   R.    14.     Bridges   v. 

(z)   Fitzherbert  v.  Mather,   1  T.  R.  Hunter,    1    M.   &   S.    15.     Sawtell    v. 

12.  Loudon,    5    Taunt.    359.        Elton    v. 

(a)  See  3  Taunt.  37  ;   14  East,  494.  Larkins,    8    Bingh.    198.       Elkin    v. 

lb)  2  Str.  1183.  Janson,  13  M.  &  W.  655. 

(c)  3  Burr.  1905;   I  T.  R.  12.  (A)  Lynch   v.   Hamilton,    3  Taunt, 

(il)  Durrell    v.    Bederley,    1    Holt,  37.      Lynch  r.  Dunsford,  14  East,  494. 

238.      Gibbs,  C.  J.  See  Westbury  v.  Aberdein,  2  M.  &  W. 

(e)  Durrell  v.  Bederley,  ubi  supra.  267,  where  another  ship  arrived  before 

(f)  Da    Costa   v.    Scandret,    2    P.  her,  which  had  parted  from  her  in  a 
Wms.  170.     See  1  Show.  324.      Fitz-  storm. 

herbert  v.  Mather,  1  T.  R.  12.      Glad-  (i)  Gladstone    v.    King,    1  M.  &  S. 

stone  r.  King,  1  M.  &  S.  35.  35. 
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were  to  insure  a  ship,  knowing  that  enemies  were  lying  in  Proceedings 

wait  for  her.  (A)     A  merchant  resident  at  Sidney  shipped   ' 

goods  by  the  ship  C.  for  England,  and,  by  another  ship  that 
sailed  after  the  ship  C,  wrote  to  an  agent  in  England, 
desiring  him,  if  he  received  that  letter  before  the  C.  arrived, 
to  wait  for  thirty  days,  in  order  to  give  every  chance  of  her 
arrival,  and  then  effect  an  insurance  on  the  goods ;  the  letter 
was  received,  and  the  agent,  having  waited  more  than  thirty 
days,  employed  a  broker  to  effect  an  •  insurance,  and  handed 
the  letter  to  him :  the  broker  told  the  underwriter  when  the 
C.  sailed,  and  when  the  letter  ordering  the  insurance  was 
written,  but  he  did  not  state  when  it  Avas  received,  nor  the 
order  to  wait  tliirty  days  after  the  receipt  of  it  before  effecting 
an  insurance.  The  C.  never  arrived.  In  an  action  on  the 
policy,  no  fraud  was  imputed  to  the  plaintiff,  but  several 
underwriters  were  called,  who  stated  that  in  their  opinion 
the  matters  not  communicated  were  material;  and  the  jury, 
being  of  opinion  that  a  material  part  of  the  letter  had  been 
concealed,  found  a  verdict  for  the  defendant.  It  was  held 
that  the  evidence  of  the  underwriters  was  properly  re- 
ceived (Z) ;  and  that,  even  had  it  not  been  so,  the  jury  would 
have  been  bound  to  find  that  the  uncommunicated  part  of 
the  letter  was  material,  and  the  policy  consequently  void,  (m) 
But  the  rule  respecting  concealment  is  confined  to  matters 
which  lie  within  the  private  knowledge  of  the  insured.  He 
need  not  mention  what  the  underwriter  knows,  or  ought  to 
know, — scientia  utrimque  par  pares  facit  contrahentes.  He 
need  not  mention  general  topics  of  speculation, — such  as  the 
difficulty  of  the  voyage,  the  nature  of  the  season,  the  proba- 
bility of  lightning,  hurricanes,  and  earthquakes,  of  danger 
from  the  ruptures  of  states,  from  war,  and  the  various  opera- 


{k)  Carter  v.  Boehm,  3  Burr.  1905;  riality  was  for  the  jury.      Campbell  v. 

Bl.    593.        Beckwaite    v.    Walgrove,  Rlckards,  2  Nev.  &  Mann,  546 ;  5  B. 

cited  3  Taunt.  41.    Durrell  t).  Bederley  &  Ad.  840. 

1  Holt,  283.  (to)   Riekards  v.  Murdock,  10  B.  & 

(/)   It    has    since    been    considered  C.   527.     See    Campbell   r.    Riekards, 

that  this  evidence  %vas  improperly  ad-  2  Nev.  &  Mann.  546  ;  5  B.  &  Ad.  840. 
jnitted,  for  that  the  question  of  mate- 
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Proceedings       tions  of  War.    Men  argue  difFerently  from  natural  phenomena 

'. and  political   appearances, —  they   have   different  capacities, 

different  degrees  of  knowledge,  and  different  modes  of  think- 
ing; but  the  means  of  information  are  open  alike  to  all, 
each  professes  to  act  from  his  own  skill  and  sagacity,  and 
therefore  neither  need  communicate  to  the  other  the  result 
of  his  individual  judgment,  (n)     The  insured  need  not  com- 
municate   the    usage    of    trade,    for    the    underwriter    is 
supposed  to  know  it(o);  nor  a  fact  which  the  underwriter 
may  learn  by  the  exercise  of  proper  diligence,  for  instance, 
as  it  would  seem,  facts  contained  in  the  printed  English 
list  at  Lloyd's  (p) ;  but  the  announcement  of  a  material  fact 
in  the  foreign  list  at  Lloyd's  will  not  dispense  with  a  com- 
munication  from  the  insured,  (q)     And  though  a  London 
underwriter  may  prima  facie  be  taken  to  know  matters  con- 
tained in  the  sliipping  list  at  Loyd's,  yet  if  the  insured  makes 
a  misrepresentation  which  may  induce  him  to  neglect  looking 
at  the  list,  the  policy  is  avoided,  at  all  events  unless  the 
insured  be  able  to  shew  that  he  really  did  acquire  a  know- 
ledge of  the  truth  before  subscribing  the  policy,  (r)   The  in- 
sured is  not  bound  to  communicate  matter  which  forms  an  in- 
gredient in  a  warranty,  such,  for  instance,  as  that  of  sea- 
worthiness;   thus,    where    the    assured    received    a    letter 
mentioning  that  the  ship  had  been  surveyed  at  Trinidad,  on 
account  of  her  bad  character ;  but  the  survey  which  accom- 
panied the   letter,    gave    the    ship  a   good   character;    the 
concealment  of  this  did  not  vacate  the  policy  ;  for  the  insured 
impliedly  warranted  the  ship  to  be  seaworthy,  and  it  did  not 
appear  either  that  she  was,  or  that  he  had  reason  to  think 
that  she  was  otherwise,  (s)     If,  after  the  broker  has  been 
instructed   to  effect  a  policy,  his  principal  receive  further 

(«)   Carter  v.  Boehm,  3  Burr.  1905,  (p)   Friere  v.   Woodhouse,    I   Holt, 

(o)  Noble    V.     Kennoway,     Dougl.  572.      Qumre,  whether  this  case  be  not 

510.      Vallance    v.    Dewar,    I    Camp,  shaken  by  Elton  v.  Larkins? 

503.      Ougier  v.  Jennings,  ihid.    505,  (9)  Elton  v.  Larkins,  8  Bingh.  198. 

Grant  v.  Paxton,  1  Taunt.  463.   Moxon  (r)  Mackintosh  f.  Marshall,    1 1  M. 

f.    Atkins,   3  Camp.  200.      Stewart  v.  &  W,  116, 

Bell,    5    B,   &   A,    238.       Planche   v.  (s)  Haywood  v.    Rodgers,    4  East, 

Fletcher,  Dougl.  238,  590.      Shoolbred  v.  Nutt,  Park,  346. 
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intelligence,  but  the  policy  is  effected  before  the  principal  Proceedings 

can  communicate  it  to  the  broker,  the  policy  is  valid,  if  the  ' 

principal  and  broker  appear  to  have  acted  with  due  dili- 
gence, (t)  And,  in  every  case,  the  question,  whether  the 
non-communication  of  a  fact  vacate  the  policy,  depends,  as. 
has  been  before  said,  upon  the  further  question,  whether  that 
fact  was  a  material  one.  (m)  Thus,  in  some  cases,  the  time 
of  the  ship's  sailing  has  been  held  immaterial  (v) ;  nor  need 
the  insured  state  to  the  underwriter  general  circumstances 
connected  with  the  history  and  capabilities  of  the  ship,  ex.  gr. 
her  age,  where  she  was  built,  what  was  her  construction, 
whether  clinker  built,  or  not,  whether  copper-bottomed, 
when,  how,  and  where  repaired,  &c. :  circumstances  of  this 
nature  would  no  doubt  have  weight  in  guiding  the  judgment 
of  the  underwriter ;  but  it  is  not  essential  to  the  fairness  of 
tlie  contract,  that  the  insured  should,  in  the  first  instance, 
disclose  them ;  it  is  sufficient  if  he  answer  truly  when  it  is 
demanded  of  him.  (to) 

Return  of  Premium.  —  If  the  underwriter  should  succeed 
in  establishing  a  defence  against  his  liability  upon  the  policy, 
a  question  immediately  arises  whether  the  insured  be  entitled 
to  a  return  of  premium,  and,  if  so,  whether  to  a  return  of  all 
or  part.  On  this  subject  the  parties  sometimes  enter  into  an 
agreement,  and,  if  they  do,  the  terms  of  that  must,  of  course, 
be  observed  (x),  and  will  regulate  the  amount  of  the  sum  to 
be  returned  and  the  circumstances  under  which  it  is  return- 
able. {%/)     If  there  be  no  express  stipulation,  the  question  of 

(t)  Wake  V.  Atty,  4  Taunt.  493.  (w)  See    Haywood  v.    Rodgers,    4 

(m)   See  Littledale  v.  Dixon,  1  N.  R.  East,    590,       Freeland    ».    Glover,    7 

151.       Beckwith    v.     Sydebothara,    1  East,  457.      See  Long  v.  Duff,  2  B.  & 

Camp.  116.     Weir  v.   Aberdeen,  2  B.  P.  209. 

&    A.    320.       Taylor    v.    Wilson,    15  (x)   Audley  r.  Duff,  2  B.  &  P.  111. 

East,   324 ;  2   Dowl.   367.       Boyd    v.  (y)  See  Kellner  e.    Le  Mesurier,  4 

Dubois,  3  Camp.   133.     Bell  v.    Bell,  East,    396."       Leevin    «.     Cormac,    4 

2  Camp.  479.  Taunt.  483.      Dalgleish  v.  Brooke,  15 

(c)  Fort    V.    Lee,    3   Taunt.    381.  East,  295.     Aguilar  v.   Rodgers,  7  T. 

Foley    V.    Maline,    5    Taunt.   430;     1  R.  421.    Simraonds  y.  Boydell,  Dougl. 

Marsh.     1 1 7.       Sed    vide     Bridges   v.  255.  Horncastle  v.  Hawortb,  2  Marsh. 

Hunter,    1    M.   &    S.    15.       Kirby    v.  Ins.    674.        Langhorn    v.    Alnutt,    4 

Smith,  1  B.  &  A.  672.  Taunt.  511,  which  last  two  cases  seem 

A  A   4 
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Proceedings       rctum  or  no  retum  is  regulated  by   two  main  principles. 

' '  First.  Where  the  risk  has  not  been  run,  the  premium  shall 

be  returned,  for  the  underwriter  receives  it  for  running  the 
risk,  and,  if  he  do  not  run  the  risk,  he  ought  not  to  retain 
it.  (z)  Thus,  if  the  policy  were  on  goods,  and  no  goods  are 
put  on  board  the  ship,  the  premium  must  be  returned  {a) ; 
and  on  this  ground  rests  the  return  of  premium  for  short 
interest,  which  occurs  when  part  only  of  the  goods  embraced 
by  the  policy  is  put  on  board,  in  which  case,  a  portion  of  the 
premium  corresponding  to  the  deficiency  must  be  returned,  (h) 
So,  where  profits  are  the  subject  of  insurance,  there  may  be 
a  retum  of  premium  for  short  profits,  (c)  But,  if  it  be  a 
valued  policy,  and  all  the  goods  intended  were  put  on  board, 
the  insured  will  not  be  entitled  to  a  retum  on  the  ground 
that  they  were  not  of  the  value  specified,  (d) 

A  question  lately  occurred  in  the  Court  of  Exchequer  with 
regard  to  the  return  for  short  interest,  which  does  not  appear 
to  have  ever  before  arisen  in  our  courts.  Insurances  had 
been  effected  on  the  12th  of  April,  to  the  amout  of  14,150/., 
and  on  the  13th,  to  the  amount  of  22,300/.  It  turned  out, 
that  the  whole  value  was  30,333/.  10^.,  so  that  there  was 
6116/.  \0s.  short  interest.  The  court  held,  that  there  must 
be  a  retum  by  the  underwriters  on  the  13th,  the  amoimt  of 
over-insurance  to  be  ascertained  by  taking  all  the  policies  into 
account,  but  no  return  to  be  made  by  the  underwriters  on 
the  12th.  {e) 

Secondly.  —  When  the  risk  embraced  by  the  policy  is  en- 
tire, and  has  once  commenced,  there  can  be  no  return  of  the 
premium,  or  of  any  part  of  it  (/) ;  thus,  even  if  the  insurance 

at   variance.      Long    p.    Allen,    Park,  Co.  3  Camp.  406.     Lowry  v.  Bordieiz, 

589,  where   the  decision  turned  on  the  Dougl.  467. 

usage  of  tfade.  (a)  Martin  v.  Sitwell,  I  Show.  156. 

(«)   Routh   V.  Thompson,    11    East,  (fr)  Eyre  v.   Glover,    16  East,  218, 

428.     Oom   V.   Bruce,    12    East,  225,  Horneyer  v.  LusJiington,  15  East,  46  ; 

Hentig  V.  Stanniforth,  5  M.  &  S.  122  ;  3  Camp.  90. 

4    Camp.   270.      Siffkln   v.    Alnutt,    1  (c)   S.  C. 

M.  &  S.  39.     Feize   v.    Parkinson,    4  (d)  4  Bro.  P.  C.  450,  464. 

Taunt.  640.      Penson  v.  Lee,  2  B.  &  P.  (e)   Fisk  v.  Masterman,  8  M.  &  W. 

330.      Vide  Hagedorn  v.  Oliverson,  2  165. 

M,  &  S.  491.    MacCullock  v.  R.  E.  A,  (/)  Tyrie  v.   Fletcher,   Cowp.  Q(:>G. 


after  a  loss. 
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be  for  twelve  months  at  a  certain  rate  per  month,  and  the  Proceedings 
risk  ceases  at  the  end  of  two  months,  there  can  be  no  appor- 
tionment or  return  of  premium  (^);  for  the  whole  risk 
attached,  the  underwriter  would  have  been  obliged  to  settle 
for  a  total  loss,  had  such  a  one  taken  place  within  the  two 
months,  and  the  specification  of  a  certain  sum  per  month  is 
only  a  mode  of  computing  the  gross  amount  of  premium. 
Again,  if  a  ship  insured  from  A.  to  B.  sail  in  an  unseawor- 
thy  condition,  the  underwriter's  risk  never  commences  (A) ; 
and  the  premium,  as  we  have  seen,  must  be  returned.  But 
if  a  vessel  be  insured  at  and  from  A.  to  B.,  and  sail  in  an 
unseaworthy  condition,  no  portion  of  the  premium  is  return- 
able; for  the  risk  attached,  while  she  remained  at  A.,  before 
she  sailed,  and  if  she  had  been  lost  while  there,  a  total  loss 
would  have  been  payable.  (J)  So,  again,  if  the  ship  deviate 
the  underwriter  is  discharged ;  yet,  inasmuch  as  the  risk  once 
attached,  and  as  he  might  have  been  subjected  to  a  total  loss, 
had  she  perished  before  she  had  reached  the  point  of  deviation, 
no  portion  of  the  premium  is  retui-nable.  (k) 

We  have  seen  that  there  can  be  no  return  of  premium, 
where  the  risk  is  entire,  and  has  once  commenced.  But  if  the 
insurance  be,  in  effect,  on  two  or  more  voyages,  and  one  or 
more  have  not  commenced,  there  shall  be  an  apportionment  and 
return  of  premium,  in  respect  of  those  voyages  that  have  not 
commenced ;  for,  in  such  a  case,  the  risk  is  not  entire,  nor  is 
the  underwriter  for  a  single  moment  liable  to  make  good  any 
loss  incurred  during  the  latter  voyages.  (Z)  The  usual  mode 
of  shewing  that  the  risk  is  to  be  considered  as  thus  divided  is 
by  proving  an  usage  of  trade  to  that  effect,  of  which  usage 
the  underwriter  must,  of  course,  be  presumed  cognizant,  (wt) 
Thus,  where  the  insurance  was  from  London  to  Halifax,  war- 
ranted to  depart  with  convoy  from  Portsmouth ;  the  ship  not 

Bermon  v.  Woodbridge,    Dougl.  751.  (K)  Tail    v.    Levi,     14    East,    481. 

Langhorn  v.  Cologan,  4  Taunt.  330.  Moses  v.  Pratt,  4  Camp.  297. 

((/)  Loraine  v.  Thomlinson,  Dougl.  (/)   Stevenson    v.     Snow,    3     Burr. 

564.  1237. 

(A)  Pen.son  v.  Lee,  2  B.  &  P.  330.  (»«)  Long   v.    Allen,     Marsh.    370. 

(«■)   Annen  v.  Woodman,    3  Taunt.  Stevenson  v.  Snow,  uhi  sujrra, 
299.     Meyer  v.  Gregson,  Park,  588. 
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rroceedings       having  departed  with  convoy  from  Portsmouth,  and  the  jury 

after  a  loss.  i        •         p  i  /.    i  •  •  i 

navmg  round  an  usage  to  return  part  or  the  premium  m  such 

a  case ;  the  court  thought  that  the  contract,  was  for  an  in- 
surance from  London  to  Halifax ;  which  contract,  in  case  of 
the  ship's  not  departing  from  Portsmouth  with  convoy,  was 
to  be  reduced  to  an  insurance  from  London  to  Portsmouth  ; 
that,  as  she  had  not  departed  from  Portsmouth  with  convoy, 
the  contract  had  been  so  reduced,  and,  consequently,  that 
there  must  be  a  part-return  of  the  premium  for  the  risk  never 
incurred,  viz.  that  from  Portsmouth  to  Halifax,  (n) 

It  remains  to  observe,  that,  even  where  the  risk  never 
commenced,  yet,  if  the  assured  or  his  agent  have  been 
guilty  of  fraud,  for  instance,  if  he  knew  that  the  ship  was 
lost  when  he  insured  her,  there  can  be  no  return  of  premium,  (o) 
The  same  rule  holds,  if  the  insurance  be  illegal,  and  the  voy- 
age have  been  performed  (unless  the  parties  could  not  have 
known  of  the  illegality  (p),  or  believed  that  the  risk  would  be 
legal,  and  took  the  usual  effective  steps  to  make  it  so)  {q),  for 
in  pari  delicto  potior  est  conditio  possidentis,  (r)  But  this  maxim 
does  not  apply  where  the  return  of  premium  is  claimed  before 
the  voyage  has  commenced :  for  then,  the  contract  being 
still  executory,  there  is  a  locus  poenitenticB,  and  either  party 
has  a  right  to  rescind  it,  since,  by  doing  so,  he  prevents  the 
commission  of  that  which  the  law  forbids.  (5)  However, 
the  party  seeking  to  rescind  must  formally  renounce  the  con- 
tract, and  give  notice  to  the  underwriter  that  he  has  done  so, 
before  he  can  bring  hn  action  to  recover  back  the  premium,  [t) 
When  the  insured  is  compelled  to  sue  the  underwriter,  the 
form  of  action  he  adopts  is  generally  assumpsit.  If,  indeed, 
the  insurer  be  the  Royal  Exchange  or  London  Assurance 
Company,  the  defendant  being  a  corporation,  and  the  policy 

(w)  Stevenson  «.  Snovf ,  uhi  supra.  S.  IG.     Toulmin  w.  Anderson,  1  Taunt, 

(o)  Wilson    V.    Duckett,    3    Burr.  227.     I^owry  v.  Bordieu,  Dougl.  451. 

1361.      Tyler    v.    Home,    Park,    329.  Andree  d.  Fletcher,  3  T.  R.  266. 

Chapman  v.  Fraser,  ibid.  (s)  See   per    BuUer,   J.,    Lowry  v. 

(p)  Oom  V.  Bruce,  1 2  East,  225.  Bordieu  ;  and  see  3  Taunt.  283.      Sed 

(7)   Hentig  v.   Stanniforth,  5  M.  &  vide  Palyart  v.  Leckie,  6  M.  &  S.  290, 

S.  122.  and  the  remarks  of  Abbott,  J.,  there, 
(r)  Wilson  v.   R.  E.  A.  Compy.,  2  (t)  Palyart  v.  Leckie,    6  M.  &    S. 

Camp.  623.     Cowie  v.  Barber,  4  M.  &  290. 
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a  deed,  the  action  must  be  one  of  debt  or  covenant,  to  which  Proceedings 

a  general  plea  is  given  by  stat.  1 1  Geo.  1.  c.  30.  s.  43.  ! 

When  several  actions  are  brought  on  a  policy  against 
several  underwriters,  the  court  will  make  a  rule  for  staying 
the  proceedings  in  all  the  actions  except  one,  on  the  defendants' 
undertaking  to  be  bound  by  the  verdict  in  that  action,  and 
consenting  to  other  reasonable  terms,  (u)  But  though  all  the 
defendants  are  bound  to  abide  by  the  verdict  in  that  single 
action,  the  plaintiff  is  not  so  (w) ;  however,  if  he  proceed  in  a 
second  action  without  leave  of  the  court,  he  will  not  be 
allowed  the  benefit  of  the  terras  imposed  on  the  defendants 
by  the  consolidation  rule.  And  if  he  have  effected  several 
insurances  declaring  the  same  value  in  each,  he  is  bound  by 
that  sum,  and  cannot  receive  beyond  that  extent  (?o) ;  though, 
where  he  declares  different  values,  viz.  6000/.  on  one  j^olicy, 
and  8000Z.  on  another,  he  will  be  permitted  to  recover  6000/.  , 

subscribed  upon  the  former  policy,  though  he  had  already 
recovered  6000Z.  upon  the  latter,  (x) 

(w)  For  the  history  of,  and  practice  545.     Long  v,  Douglass,  ibid,     Doyle 

on  this  subject,  see  Tidd,  9th  ed.  614.  v.  Alver,  ibid.  896.     As  to  the  case  of 

See  HoUingsworth  v.  Brodrick,  4  Ad.  different  policies  on  the  same  ship,  see 

&   E.  646.     The   court    may   grant  a  M'Gregor  v.  Horsfall,  and  M'Gregor 

new  trial  in  the  first  action,  Cohen  v.  v.  Smith,  3  M.  &  W.  320. 
Bulkeley,  5  Taunt,  165,  but  they  are         (lo)  Irving  v.  Richardson,   1   M.  & 

unwilling  to  do  so.     Foster  v.  Steele,  Rob.  153. 

3  Bingh.  N.  C.  89'i.     Doyle  v.  Ander-  (.t)  Bousfield  v.    Barnes,   4   Camp, 

son,  1  Ad.  &  E.  635.  228. 

(t>)  Doyle  V.  Douglass,  4  B.  &  Ad. 
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CHAP.  V. 

INSURANCE   UPON   LIVES. 

Insurance  upon  INSURANCE  upon  a  life,  IS  a  Contract  by  which  the  insurer  in 

" consideration  of  a  certain  premium,  either  in  a  gross  sum 

or  by  annual  payments,  undertakes  to  pay  to  the  person  for 
whose  benefit  the  insurance  is  made,  a  certain  sum  of  money 
or  annuity,  on  the  death  of  the  person  whose  life  is  insured. 
If  the  insurance  be  for  the  whole  life,  he  undertakes  to  make 
the  payment  whenever  the  death  happens;  if  otherwise,  he 
undertakes  to  make  it,  in  case  the  death  should  hapj)en 
within  a  certain  period,  for  which  period  the  insurance  is  said 
to  be  made.  The  utility  of  this  contract  is  obvious.  A 
creditor  is  enabled  thereby  to  secure  his  debt ;  an  annuitant, 
the  continuance  of  his  income  after  the  grantor's  decease ;  a 
father,  a  provision  for  his  family,  available  in  case  of  his  own 
death.  In  case  of  marriage  it  supplies  a  substitute  for  the 
funds,  Avhich  it  would  otherwise  be  necessary  to  invest  as  a 
provision  for  the  wife  and  children  in  case  of  survivorship,  and 
enables  the  husband  to  invest  his  capital  profitably  in  the 
mean  while.  However,  as  an  unlimited  power  of  effecting 
insurances  of  this  description  would  give  rise  to  a  species  of 
gambling,  it  is  enacted  by  stat.  14.  Geo.  3.  c.  48,  "  That  no 
insurance  shall  be  made  by  any  person  or  persons,  bodies  po- 
litic or  corporate,  on  the  life  or  lives  of  any  person  or  persons, 
or  on  any  other  event  or  events  whatsoever  (a),  wherein  the 
person  or  persons  for  whose  use,  benefit,  or  on  whose  account 
such  policies  shall  be  made,  shall  have  no  interest,  or  by  way 
of  gaming   or   wagering  :  and   that  every   insurance   made 

(a)   Perhaps  it  might    not  be  very  v.  Hammerton,   Cowp.  737.      Sed  vide 

easy    to    say    to    what    description    of  Good   v.  Elliott,   3    T.    R.   693,    and 

wagiTS,    particularly    if   written,    this  Morgan   v.    Pcbrer,    3    Bingh.    N.    C. 

statute  is  inapplicable.      See  Paterson  457. 
V.   Powell,   9    Bingh.    320.       Roebuck 
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contrary  to  the  true  intent  and  meaning  hereof,  shall  be  null   Insurance  upon 
and  void  to  all  intents  and  purposes  whatsoever."  (b)  ' 

"  That  it  shall  not  be  lawful  to  make  any  policy  or  policies, 
on  the  life  or  lives  of  any  person  or  persons,  or  other  event 
or  events,  without  inserting  in  such  policy  or  policies  the 
person  or  persons'  name  or  names  interested  therein,  or  for 
whose  use,  benefit,  or  on  whose  account  such  policy  was  so 
made  or  underwrote,  (c) 

*'  That  in  all  cases  where  the  insured  hath  interest  in  such 
life  or  lives,  event  or  events,  no  greater  sum  shall  be  reco- 
vered or  received  from  the  insurer  or  insurers,  than  the 
amount  or  value  of  the  interest  of  the  insured  in  such  life  or 
lives,  or  other  event  or  events."  (d) 

Marine  insurances  are  exempted  from  the  operation  of  this 
act.  (e) 

This  act  does  not  prohibit  individuals  from  effecting  insu- 
rances upon  their  own  lives,  provided  that  be  done  honafidcy 
but  it  seems  that  a  man  would  not  be  allowed  to  evade  the 
statute  by  procuring  another,  in  whose  life  he  had  no  legal 
interest,  to  insure  it  with  his  money  and  for  his  benefit,  though 
ostensibly  for  the  advantage  of  the  party  insuring.  (/*) 

A  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor  {g\  proAdded  the  debt  be  not  an  illegal  one  iji) ;  and  a 
trustee  may  insure  in  respect  of  the  interest  of  which  he  is 
trustee,  ii)  But,  as  insurance  is  a  contract  of  indemnity,  the 
insured  can  found  no  claim  upon  his  policy,  if  the  debt  or 
other  interest,  in  respect  of  which  he  made  it,  be  satisfied 
aliunde.  (Jt) 

(b)  Sect.  1.  it  may  be  conjectured  from  the  case  of 

(c)  Sect.  2.  Holland  v.  Smith,  which  was  decided 

(d)  Sect.  3.  at  Nisi  Prius  by  Lord  Ellenborough, 

(e)  Sect.  4.  6  Esp.  11,    that    his    lordship   was   of 
(./)  Wainwright  v.  Bland,    1    M.  &     opinion  that  if  A.  insure  the  life  of  B. 

W.  32;   1  M.  &  Rob.  481.  his  debtor,  and  afterwards  the  debt  is 

(</)  Anderson  v.    Edie,   Park,  640.  paid  off,  B.  may,  by  continuing  to  pay 

See  also  as  to  interest,  Henson  v.  Black-  the  premium,  keep  the  policy  alive  for 

well,  4  Hare,  434.  his  own  benefit.      In  that  case,  O'Hara 

(A)  Dwyer  v.  Edie,  Park,  639.  being  indebted  in  50/.  to  Kendrick,  the 

(i)  Tidswell  v.  Angerstein,   Peake,  latter  insured  his  (O'H.'s)  life,  to  that 

151.  amount.      Tlie  debt  was  paid  off,  and 

(A)   Godsall  ».  Boldero,  9  East,  72.  O'Hara's  executor  sued  Kendrick's  ex - 

Ex  parte  Andrews,  1  Madd.  574.    But  ecutor   for  the  amount   of  the  policy 
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When  a  life  policy  has  been  assigned,  it  is  not  necessary 
that  the  assignee  should  have  any  interest  or  have  paid  any 
consideration  for  the  assignment,  for  he  stands  upon  the  rights 
of  the  party  who  effected  the  insurance,  and  stat.  14  Geo.  3. 
c.  48,  only  applies  to  the  original  parties,  not  to  assignees.  {I) 

Lord  Tenterden  has  expressed  a  strong  opinion,  that  the 
word  "interest,"  in  the  statute  above  cited,  means  a  pecuniar?/ 
interest  (m) ;  and  in  the  same  case  it  was  held,  that  a  father 
had  not  such  an  interest  in  his  son's  life  as  would  entitle  him 
to  insure  it.  But  Lord  Kcnyon  was  of  opinion  that  a  wife, 
making  an  assurance  on  her  husband's  life,  need  not  prove 
she  was  interested  therein,  for  that  it  must  be  presumed,  (n) 

Before  the  policy  is  effected,  it  is  usual  for  the  person  whose 
life  is  insured  to  subscribe  a  declaration  concerninfr  his  aire, 
health,  and  other  circumstances  (o) ;  this  declaration  is  recited 


which  had  been  afterwards  paid  by  the 
insurance  office,  and  having  proved  that 
O'Hara  had  regularly  repaid  to  Ken- 
drick  the  amount  of  the  premiums  paid 
by  the  latter  to  the  office,  he  was  held 
entitled  to  recover,  his  lordship  saying 
that  it  must  be  taken  that  O'Hara 
meant  to  keep  the  policy  alive  for  his 
own  benefit.  It  seems,  however,  clear 
from  Godsall  v,  Boldero,  that  Ken- 
drick's  executor  could  not  have  reco- 
covered  against  the  office ;  and,  as 
O'Hara's  executor  must  have  sued  in 
the  name  of  Kendrick's  executor,  it 
would  be  strange  if  his  rights  should 
be  more  extensive.  It  is  to  be  ob- 
served, that  the  question  as  to  the 
rights  of  either  executor  against  the 
office  is  by  no  means  involved  in  the 
decision  of  Holland  v.  Smith,  since  it 
was  there  only  necessary  to  determine 
that  Kendrick's  executor,  who  had 
actually  received  the  150Z.  from  the 
office,  had  no  right  to  retain  it  as 
against  O'Hara's  executor,  but  must 
be  considered  to  have  received  it  as 
the  latter's  agent.  See  Heuson  v. 
Blackwel],  4  Hare,  434. 

(Z)  Ashley  v.  Ashley,  3  Simon's  Rep. 
149.  There  are,  indeed,  some  cases  in 
which  the  insurers, — as  the  condition 


upon  which  they  allow  an  assignee 
some  advantage  he  would  not  other- 
wise have  had,  —  impose  on  him  the  ne- 
cessity of  proving  that  he  is  an  assignee 
for  value ;  as,  for  instance,  where  they 
allow  a  policy,  which  would,  as  against 
the  insured,  be  avoided  by  his  suicide, 
to  be  good  in  favour  of  an  assignee  for 
value  to  the  extent  of  his  interest.  See 
Cook  V.  Black,  1  Hare,  390. 

(m)  Halford  v.  Kymer,  10  B.  &  C. 
724. 

(n)  Reed  v.  R.  E.  A.  Compy., 
Peake,  Add.  Ca.  70. 

(o)  The  following  is  an  example  of 
the  ordinary  subjects  of  this  declara- 
tion :  — 

Name  of  life  to  be  assured. 
Present    residence    and 


occupa- 

Piace  and  date  of  birth. 

If  he  has  had  the  small  or  cow- 


1. 

2. 
tion 

3. 

4. 
pox. 

5.  If  at  any  time  afflicted  with  gout, 
rupture,  insanity,  liver  complaint,  fits, 
or  convulsions. 

6.  If  he  has  had  symptoms  of  con- 
sumption, spitting  of  blood,  asthma,  or 
any  disease  of  lungs  or  chest. 

7.  If  now,  and  ordinarily  enjoying 
good  health. 
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and  Incorporated  by  reference  in  the  policy,  at  the  end  of  insurance  upon 

which  a  proviso  is  ordinarily  inserted,  declaring  the  policy  to   

be  void,  in  case  the  insured  should  die  upon  the  seas,  or  go 
beyond  the  limits  of  Europe,  without  leave  obtained,  commit 
suicide,  or  die  by  the  hands  of  justice  {p),  or  if  the  age  of  the 
assured  exceed  years,  or  he  be  aflBicted  with  any  disease 

which  tends  to  the  shortening  of  life,  or,  in  case  the  declara- 
tion should  contain  any  averment  which  is  not  true.  These 
are  the  usual  conditions,  but  they  are  sometimes  varied  to 
suit  the  objects  of  different  insurers.  In  construing  them, 
it  has  been  held  that  the  condition  which  avoids  the  policy  in 
case  any  untrue  averment  be  contained  in  the  declaration  is 
to  be  taken  literally,  and  that  where  it  is  inserted,  the  in- 
surance becomes  void,  if  any  statement  be  in  fact  untrue,  al- 
though the  party  making  it  is  not  apprised  of  its  untruth  (ff) ; 
and  so  it  will  be  void,  if  the  person  whose  life  is  insured, 
have  had  any  of  the  complaints  which  the  declaration  states 
he  has  not  had,  notwithstanding  it  may  have  been  an  attack 
of  so  mitigated  a  character  as  could  not  have  a  tendency  to 
shorten  life,  (r)  A  condition  that  the  person  is  in  good  health 
is  understood  to  mean  that  he  is  in  reasonably  good  health, 
not  that  he  is  free  from  the  seeds  of  disorder.  Such  a 
condition  has  been  held  to  be  complied  with,  though  the 
party  whose  life  was  insured,  was  troubled  with  spasms, 
cramps,  and  violent  fits  of  the  gout,  (s)  Nor  is  it  to  be  con- 
cluded, that  a  disease  is  one  tending  to  shorten  life  within 
the  meaning  of  the  policy,  from  the  single  fact  that  the  party 
afterwards  dies  of  it,  if  it  be  not  a  disorder  necessarily  having 


8.  If  aware  of  any  disorder  or  cir-  person's   benefit,    that    other    person's 
cumstance  tending  to  shorten  life,  or  to  name,  residence,  and  occupation, 
make   an  assurance  more  than  usually         (p)  The  provisions  respecting  suicide 
hazardous.  or  death  by   the  hands  of  justice  are 

9.  If  in  the  army  or  navy.  seldom  or  never  inserted,  except  where 

10.  Name  and  residence  of  ordinary  a  man  insures  his  own  life. 

medical    attendant  to  be  referred   to.  (</)  Duckett  v.  Williams,  2  C.  &  M. 

(See  Huckman  v.  Fernie,  3  M.  &  W.  348  ;  4  Tyrwh.  240. 

505.)  (r)   Geach  v.  Ingall,  14  M.  &  W.  95. 

11.  Name  and  residence  of  friend  for         (s)  Willis  v.  Pole,  Marsh.  669.    Ross 
same  purpose.  v.  Bradshaw,  1  Bl.  312. 

V?.   If    Ihc    policy    be  for    another 
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Insurance  upon  that  tendency,  (t)     As  to  tlie  provisions  inserted  in  policies 

' by  the  insured  on  their  own  lives  (u),  respecting  diath  by 

duelling  or  the  sentence  of  the  law,  those  are  superfluous,  for 
the  policy  would  be  unavailable  to  the  representatives  of  the 
insured  in  case  of  such  a  death,  even  if  they  were  not  inserted  ; 
and  if  a  man  insuring  his  own  life  were  to  introduce  a 
contrary  provision,  it  would  be  void,  as  being  against  public 
policy,  (v) 

The  condition  respecting  death  by  suicide,  or,  as  it  is 
sometimes  expressed,  "  by  his  own  hands,"  would  likewise  be 
superfluous,  if  its  meaning  were  confined  to  acts  of  felonious 
self-destruction ;  but  in  the  recent  case  of  Borradaile  v.  Hun- 
ter (w),  which  arose  on  a  policy  containing  a  proviso  in  the  latter 
form,  the  jury  having  found  that  the  assured  "  voluntarily 
threw  himself  from  the  bridge  into  the  water,  with  the  in- 
tention of  destroying  life ;  but  at  the  time  of  committing  the  act 
he  was  not  capable  of  judging  between  right  and  wrong,"  three 
judges  of  the  Court  of  Common  Pleas,  held  the  policy  to 
have  been  avoided :  Tindal,  C.  J.,  however,  expressed  his 
opinion  that,  regarding  the  context,  the  condition  was  limited 
to  cases  of  felonious  suicide.  He  considered  it  quite  clear  that 
such  would  have  been  its  operation,  if  the  words  used  had 
been  "  shall  die  by  suicide ; "  and,  in  this  construction,  Erskine, 
J.,  seems  to  have  concurred.  In  the  more  recent  case  of 
Schicahe  v.  CliftQc),  which  arose  upon  a  policy  containing 
those  words,  C]*esswell,  J.,  at  nisi  prius,  told  the  jury,  that, 
in  his  opinion,  "  it  must  appear  that  the  deceased  was  a  re- 

•  sponsible  moral  agent  at  the  time  of  his  death,  in  order  to 

make  the  act  committed  by  him  amount  to  suicide ; "  and,  if 
they  thought  he  could  not  "  at  the  time  distinguish  and  un- 
derstand the  nature  and  quality  of  the  act  he  was  doing," 


(<)  Watson  V.  Mainwaring,  4  Taunt.  (d)   Amicable   Assurance  Society  v. 

763.  Bolland,    reversing  Jt.    of  M.    R.,    4 

(m)  a  warranty  that  the  life  insured  Bligh,  194,  Selvr.  N.  P.  1043.    See  too 

had  not  been  afflicted  with,  nor  is  sub-  the  observations  of  Ld.  Abinger,  C.  B. 

ject  to  fits,  is  not  broken  by  his  having  in  Wainwright  v.  Bland,  1  M.  &  Rob 

accidentally  had  an  epileptic  fit  in  con-  486. 

sequence  of  an  accident.      Chattock  v.  (w)  5  M.  &  Gr.  639. 

Shaw,  1  M.  &  Rob.  498.  {x)  2  Car.  &  K.  134. 
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they  should  find  a  verdict  for  the  plaintiff,  which  they  did.   Insurance  upon 

Upon  a  bUl  of  exceptions  to  this  ruling  (y),  four  of  the  judges  '. 

in  Cam.  Scacc.  held,  that  these  words  included  aU  cases  of 
voluntary  self-destruction ;  and  that,  if  the  deceased  volunta- 
rily killed  himself,  it  was  immaterial  whether  he  was  at  the 
time  sane  or  not.  From  this  decision,  however.  Pollock,  C.  B., 
and  Wightman,  J.,  dissented ;  the  question,  therefore,  cannot 
be  deemed  to  admit  of  no  doubt. 

The  payment  of  the  stipulated  premium  in  the  stipulated 
manner  is  an  invariable  condition;  if  it  be  broken,  a  sub- 
sequent receipt  of  the  premium  by  the  insurance  com- 
pany's agent  will  not  set  up  the  policy  {z)  ;  the  agent  not 
being  authorised  to  bind  the  company  by  a  fresh  agree- 
ment to  insure,  though  possibly  a  payment  to  an  agent 
having  such  authority,  might  be  evidence  of  such  an 
agreement. 

If  there  be  no  warranty  or  condition  on  the  part  of  the  • 
insured,  the  insurer  is  subject  to  all  risks,  unless  he  (a)  can 
shew  a  fraudulent  concealment  or  misrepresentation  (J), 
or  a  non-communication  of  material  facts  known  to  the  as- 
sured (c),  either  of  which  will  avoid  the  policy.  It  is  the  duty 
of  the  insured  to  disclose  all  material  facts  within  his  know- 
ledge ;  and,  if  the  fact  suppressed  be  material,  it  signifies  not 
whether  the  party  did  or  did  not  believe  it  to  be  so,  its 
materiality  being  a  question  for  the  jury  {d) ;  and  a  verbal 
misrepresentation  vitiates  the  policy,  although  it  be  ex- 
pressly stipulated  by  its  terms  that  it  shall  be  void  on  untrue 
answers  being  given  to  certain  written  inquiries,  (e)  It  has 
been  held,  that  a  bill  in  Equity  will  lie  to  have  a  fraudulent 
policy  delivered  up,  but  that  the  Equity  is  better  if  the  bill 

(y)  Clift  V.  Schwabe,  2  Car.  &  K.  Huguenin  v.   Ray  ley,   6  Taunt.    186. 

Addendum.  Geach  v.  Ingall,  14  M.  &  W.  95. 
(2)  Acey  V.  Fernie,  7  M.  &  W.  151.         (d)  Lindenau  v.  Desborough,  8  B. 

(a)  See  Elkin  v.  Janson,   13   M.  &  &  C.  586.      Geach  v.  Ingall,  ubi  sup. 
W.  655.  Geach  v.  Ingall,  14M.  &  W.  (e)  Wainwright  v.   Bland,  1  M.  & 
95.  W.  32.     As   to   the    question,  who  is 

(b)  Stackpole  v.  Simon,  Park,  648.  t/our  usual  medical  attendant  ?  and  the 

(c)  Williams  v.  Duckett,  6  Car.  &  answer  proper  to  be  given  to  it.      See 
P.  4.       Per   Ld.    Lyndhurst,    C.    B.  Hiickraan  v.  Fernie,  3  M.  &  W.  505. 
Morrison  v,   Muspratt,   4   Bing.    60. 

B  B 
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■Insurance  upon  be  filed  during  the  continuance  of  the  life  assured,  (f)    But 

lives* 

semhle,  that  no  such  bill  would  lie  on  the  ground  of  there 

being  no  insurable  interest,  {g)  Where  one  person  insures 
the  life  of  another,  the  party  whose  life  is  insured,  if  applied 
to  for  information,  is,  in  giving  it,  impliedly  the  agent  of  the 
party  insuring ;  who  is,  therefore,  bound  by  his  statements, 
and  must  suffer  if  they  be  false,  though  he  himself  was  not 
acquainted  with  the  life  insured.  (Ji)  But  it  seems  that  he 
is  only  the  agent  of  the  insured  for  the  particular  purpose  of 
answering  questions,  and,  therefore,  that  his  concealment  of 
a  mortal  disease  known  to  himself,  but  the  existence  of  which 
was  not  involved  in  the  inquiries  of  the  company,  would  not 
avoid  the  policy,  if  the  existence  of  such  disease  were  unknown 
to  the  party  insured,  (f)  It  seems  too  that,  though  the  person 
whose  life  is  insured  have  been  afflicted  with  a  disease  tending 
to  shorten  life,  still  if  that  disease  was  of  such  a  nature  that 
he  himself  could  not  be  conscious  of  what  happened  to  him 
while  suffering  under  it  (as  in  some  cases  of  mental  derange- 
ment), his  non-communication  thereof  would  not  vitiate  the 
policy.  0') 

(/)  Fenn  v.    Craig,  3  Y.  &  Coll.  ibid,  3.  Von  Llndenau  ».  Desborough 

216.  3  Carr.  and  P,  353.  Maynard  v.  Rhodes, 

ig)  Desborough  v.  Curlewis,  3  Y.  &  5  D.  &  R.  266.  ;   1  C.  &  P.  360. 

Coll.  175.  (i)  Huckman  v.  Fernie,  3  M.  &  W. 

(A)  Everett  v.  Desborough,  5  Bingh.  505.      Rawlins  v.  Desborough,  2  M.  & 

503.     See  Aveson  v.   Lord  Kinnaird,  Rob.  328, 

6  East,  1 88.     Swete  v.  Fairlie,  6  Carr.  (_;*)  Swete  v.  Fairlie,  tifn  supra. 
&  P.  1.     Williams  v.  Duckett,  cited 
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CHAP.  VI. 

INSURANCE  AGAINST   FIRE. 

By  this  contract,  the  insurer,  in  consideration  of  a  certain  insurance 
premium,  paid,  either  in  gross,  or  at  stated  intervals,  under-  "g^'"^ 
takes  to  indemnify  the  assured  against  damage  to  his  property 
by  fire,  during  a  limited  period  of  time,  (a)  It  is  necessary 
that  the  insured  should  have  an  interest  in  the  property  pro- 
tected (h),  and  in  case  of  loss,  he  will  only  be  able  to  recover 
to  the  extent  of  that  interest ;  and  there  is  this  peculiarity 
incidental  to  the  contract  of  insurance  against  fire,  viz.^  that 
it  is  not  assignable  (c),  except  with  the  consent  of  the  insurer. 

A  misrepresentation  or  concealment  of  material  facts  is 
as  fatal  to  this,  as  to  any  other  contract  of  insurance.  To 
use  the  words  of  Mr.  J.  Bayley  (</),  "  In  all  insurances, 
whether  on  ships,  houses,  or  lives,  the  underwriter  should  be 
informed  of  every  material  circumstance  within  the  knowledge 
of  the  insured,  and  the  proper  question  is,  whether  any  par- 
ticular circumstance  was  in  fact  material,  not  whether  the 
party  believed  it  to  be  so."  (e) 

It  is  necessary  to  be  extremely  accurate  in  describing 
the  nature  of  the  property  intended  to  be  insured,  in 
order  that  it  may  not  faU  without  the  scope  of  the  policy. 
For  where  a  policy  was  effected  on  "  Stock  in  trade, 
household  furniture,  lineriy  wearing  apparel,  and  plate,"  the 

(o)  A  great   variety  of  forms    are  (fc)  Stat.  14  Geo.  3.  c.  48.,  cited  in  ■^ 

adopted    by    the    different    insurance  last  chapter. 

offices    in  framing    their  fire  policies.  (c)  Lynch  v.  Dalzell,  4  Bro.  P.  C. 

Some  are  indeed  so  worded  that  it  is  431.      Sadlers'    Company  v.   Badcock, 

very  difficult  to  determine  who  are  the  2  Atk.  554. 

parlies  to  be  sued  by  the  insured  in  (d)  In  Lindenau  v.  Desborough,  8 

case  of  loss,  or  even  whether  any  ac-  B.  &  C.  586. 

tion   whatever   be  maintainable   upon  (e)    Accord.     Bufe    ».    Turner,    2 

the  policy.      See  Andrews  v.  Ellison,  Marsh.  46. ;  6  Taunt,  338. 

6  B.  M.    199 Alcliorne  v.    Saville, 

ibid.  199.,  in  notd,   Gurney  i'.  Rawlins, 
S  M.  &  W.  87. 
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Insurance  person  insured  not  being  a  linen  draper,  this  was  held  not  to 

1__  protect  linen   subsequently  purchased   on   speculation,   the 

word  linen  in  the  policy  being  taken  to  mean  household  linen, 
or  linen  used  by  way  of  apparel.  (/)  The  insurance  of  an 
innkeeper's  **  interest  in  the  inn  and  offices  "  does  not  cover  the 
loss  of  profits  sustained  between  the  time  of  the  destruction 
of  the  inn  by  fire  and  its  restoration.  Such  profits  are, 
indeed,  insurable,  but  they  must  be  insured  qua  profits,  (g) 
If  a  building  be  described  as  of  one  class,  instead  of  another, 
when  a  larger  premium  would  have  been  required  for  that 
other,  the  policy  becomes  completely  void,  (h) 

But,  though  the  most  appropriate  phrase  be  not  employed, 
yet,  if  the  description  of  the  property  be  substantially  correct, 
and  a  more  accurate  statement  would  not  have  varied  the 
premium,  the  error  is  not  material.  (  i) 

And  where  goods  were  described  as  in  the  dwelling-house  of 
the  insured,  and  it  turned  out  that  the  insured  had  but  one 
Toom  as  a  lodger,  in  which  the  goods  were,  it  was  held  that  they 
were  correctly  described  within  a  condition,  that  "  the  houses, 
buildings,  and  other  places,  where  goods  are  deposited  and 
kept,  shall  be  truly  and  accurately  described ;  "  such  a  con- 
dition relating  to  the  construction  of  the  house,  not  to  the 
interest  of  the  parties  in  it.  (J)  And  where  the  policy  was 
effected  on  premises  "  where  nojire  is  kept  and  no  hazardous 
goods  deposited^''  these  words  were  held  to  mean  habitually 
kept  and  habitually  deposited,  so  that  the  policy  was  not 
vitiated  by  bringing  a  tar  barrel  and  lighting  a  fire,  in 
order  to  effect  repairs,  in  consequence  of  which  the  loss 
occurred,  {k)     A  subsequent  change   in  the  nature  of  the 

♦ 

(y^  Watchome  r.  Langford,  3  Camp.  Extraordinary    Risk,    ex  gr.,    those  of 

422.  sugar    refineries :    these    are  generally 

(jr)  In  re  Wright,  1  Ad.  &  E.  261.  excluded  from  the  table  of  premiums, 

(/i)  Newcastle  Fire  Ins.  Company  v.  and    made   subjects    of  special  agree- 

jM'Morran,  3  Dow.  255.     See  Doe  d.  ment.     Cash,  and  securities  for  cash, 

Pitt  V.  Laming,  4  Camp.  73.     Dobson  are,    I    believe,    seldom    insurable    on 

It.  Sotheby,  M.  &  M.  90.       Risks  are  any  terms. 

commonly    divided  by    the    insurance  ( i )   R.    &   M.     92.       See    Doe    d. 

offices  into  three  classes  ;   1st,  Common  Pitt  v.  Laming,  4  Camp.  73. 

Insurances;    2dly,    Hazardous;    Sdly,  (j)   Friedlander   v.    L.    A.    Compy. 

Douhly    Hazardous.     There    are,    be-  1  M.  &  Rob.  171. 

sides,    a  few  cases   of  what  is   called  (k)  Dobson  v.  Sotheby,  M.  &  M.  90. 
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business  carried  on  upon  the  premises,  in  the  absence  of  fraud  Insurance 
and  any  express  condition  to  the  contrary,  during  the  period  ^g^'"^ 
covered  by  the  policy,  will  not  avoid  it.  (/) 

Every  warranty  or  condition  inserted  in  the  policy,  or 
incorporated  into  it  by  reference  from  the  printed  proposals, 
(which  are  considered  parcel  of  the  contract),  must  be  strictly 
and  literally  observed.  Thus,  where  it  was  stipulated  in  the 
proposals,  that  loss  money  should  not  be  payable  till  the  in- 
sured should  have  produced  a  certificate  of  character  from 
the  minister  of  the  parish,  it  was  held  that  he  could  not 
recover,  even  though  the  minister  should  have  wrongfully 
refused  to  grant  such  certificate ;  for  that  if  a  man  undertakes 
for  the  act  of  a  stranger,  he  must  see  it  done,  (m)  A  con- 
dition that  notice  shall  be  given  of  any  change  in  the  business 
carried  on  upon  the  premises,  does  not  render  it  necessary  to 
give  notice  of  a  temporary  and  gratuitous  permission  given  to 
a  friend  to  dry  some  bark  there,  (n)  On  the  construction  of 
a  condition  as  to  giving  such  notice,  see  Pint  v.  Reed ;  and, 
that  a  mill  shall  work  hy  day  only,  see  Mayall  v.  Mitford.  (u) 

The  insurance  being  against  fire,  a  loss  by  fire  must  of 
course  happen,  in  order  to  give  the  insured  a  claim  upon  the 
policy.  Where  the  register  of  a  sugar  house  was  kept  shut 
by  mistake,  so  that  the  sugar  was  overheated  and  spoiled, 
this  was  held  not  to  be  a  loss  by  fire,  but  by  mismanage- 
ment, (p)  The  policy  usually  narrows  the  liability  of  the  insurer 
still  further,  by  declaring  that  "  no  loss  or  damage  by  fire, 
happening  by  any  invasion,  foreign  enemy,  or  any  military 
and  usurped  power,  will  be  made  good  by  the  insurers."  The 
words  usurped  power  are  understood  to  refer  to  the  power  of 
rebels  or  invaders,  not  of  a  common  mob ;  and,  therefore, 
when  a  mob  at  Norwich  burnt  down  the  insured's  malting- 

(/)  Pim  V.  Reed,  6  M.  &  Gr.  1.  (n)  Shaw  v.  Robberds,  6  Ad.  &  E. 

(m)  Worsley  v.  Wood,  6  T.  R.  710.  75. 
See  also  Salvia  i'.  James,  6  East,  571.         (o)  Mayall  r.  Mitford,  6  Ad.  &  E. 

Routledge  v.  Burrell,   1  H.   Bl.  254.  670. ;  and  see  Whitehead  r.  Price,  2  C. 

Oldman  v.  Bewicke,  2  H.  Bl.  577.  n.  M.  &  R.  447. 

Tarleton  v.  Staniforth,  5  T.  R,  695. ;         (p)  Austin  v.  Drewe,  6  Taunt.  436.  ; 

IB.  &  P.  471.     Levy  v.  Baillie,  7  4  Camp.  360. ;  Holt,  126. 
Bingh.  349. 
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Insurance  Iiouse,  he  was  held  entitled  to  recover  (q) ;  nor  would  the 

'°  fact  that  the  insured  had  previously  recovered  from  the  insurer, 

bar  his  action  again&t  the  hundred,  or  against  the  party  who 
had  committed  the  injury,  for  he  might  sue  as  a  trustee  for 
the  insurer,  (r)  But  the  introduction  of  the  words  civil  com- 
motion  into  the  above  exception,  will  exempt  the  insurer  from 
liability  for  the  tumultuous  act  of  rioters.  (*) 

A  loss  by  mere  negligence,  so  that  there  be  no  fraud,  is 
covered  by  the  policy,  (t) 

In  order  to  deter  evil  disposed  persons  from  wilfully  set- 
ting their  own  premises  on  fire  for  the  purpose  of  obtaining  the 
insurance  money,  stat.  14  Geo.  3.  c.  78.  enables  the  Offices, 
at  the  request  of  any  person  interested  in  a  building  burnt 
down  or  damaged,  or  upon  any  suspicion  of  fraud,  to  cause 
the  insurance  money  to  be  laid  out  in  repairs,  unless  the 
party  insured,  within  sixty  days  after  his  claim  has  been 
adjusted,  give  security  that  the  money  shall  be  so  ex- 
pended ;  or  unless  the  money  be  at  that  time  disposed  of  to 
the  satisfaction  of  all  parties.  This  section  only  applies  to 
places  within  the  bills  of  mortality,  or  specially  named  in 
the  act.  In  consequence  thereof  it  has  been  held  that  a 
covenant  to  insure  such  premises  runs  with  the  land,  since, 
as  the  landlord  may  insist  on  the  insurance  money  being  laid 
out  in  repairs,  the  covenant,  with  the  aid  of  the  statute, 
amounts  to  a  covenant  to  repair,  (u) 

(q)    Drinkwater    v.    London    Ins,  (s)  Langdale  v.  Mason,  Park,  657.  j 

Compy.  2  Wils.  363.  Marsh.  689. 

(r)   Clark  r.  Bly thing,  2  B.&  C.  254,  (0   Shaw  v.  Robbcrds,  6   Ad,  &  E. 

JIason  r.  Sainsbury,  Marsh,   Ins,  796.  75,     Ilollingsworth  v.  Brodrick,  7  Ad. 

Yates  V.  Whytc,  4  Bingh.   N.  C,  272.  &  E,  40, 

White  V.  Dobinson,  14  Sim.  273. ;  but  (m)   Vernon  v.  Smith,  5  B.  &  A.  I, 
sec  Henson  v.  Blackwell,    4  Hare,  434. 
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CHAP.  VII. 

BOTTOMRY  AND  RESPONDENTIA. 

Bottomry  is   an   agreement   entered  into  by  the   owner  Bottomry  and 

/.!•  !•  it,!*  "ji*  r  Respondentia. 

01  a  ship,  or  his  agent,  whereby,  in  consideration  or  a  sum        ^ 

of  money  advanced  for  the  use  of  the  ship,  the  borrower 
undertakes  to  repay  the  same  with  interest,  if  the  ship 
terminate  her  voyage  successfully,  and  binds  or  hypothe- 
cates the  ship  for  the  performance  of  his  contract.  The 
instrument  by  which  this  is  effected  is  sometimes  in  the 
shape  of  a  deed  poll,  and  is  then  called  a  Bottomry  Bill; 
sometimes  in  that  of  a  bond  (a) ;  but,  whatever  be  its  form, 
the  contract  should  be  clearly  set  out  in  it.  BiUs  of  Ex- 
change drawn  by  the  master  on  the  owner,  though  accom- 
panied with  a  verbal  engagement  that  the  ship  shall  be  liable, 
cannot  be  considered  instruments  of  hypothecation,  (b) 

If  the  loan  be  not  upon  the  vessel,  but  on  the  goods  or 
merchandise  laden  on  board  of  her,  it  is  called  Respondentia. 

There  are  two  main  diiferences  between  these  contracts 
and  a  common  loan. 

1st.  Tlie  Bisk. — The  lender's  principal  must  be  at  hazard 
during  the  voyage.  The  lender  of  the  money  is,  as  we  shall 
immediately  see,  entitled  to  receive  a  recompense  far  beyond 
the  legal  rate  of  interest :  this  recompense  is  very  properly 
called  in  the  civil  law  periculi  pretium^  and  no  person  can  be 
entitled  to  it  who  does  not  take  upon  himself  the  perils  of 
the  voyage.  But  it  is  not  necessary  that  his  doing  so  should 
be  declared  expressly,  and  in  terms,  though  this  is  often 
done :  it  is  suflficient  that  the  fact  can  be  collected  from  the 
language  of  the  instrument  considered  in  all  its  parts.    Hence, 

(a)  See  the  forms  of  both,  Appendix  (h)  3  V.  &  B.  135. ;  19  V«;s.  jun. 
to  Abbott  on  Shipping.  474.;  2  Rose,  194.  &  229. 
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Bottomry  and    where  the  words  were,  "  I  bind  myself,  my  ship,  and  tactle, 

L  to  pay  the  sum  borrowed,  with  twelve  per  cent,  bottomry 

premium,  in  eight  days  after  my  arrival  at  the  port  of  Lon- 
don," the  court  were  of  opinion,  that  the  words,  "  my 
arrival,"  must  be  understood  to  mean,  my  arrival  with  the 
ship,  or  the  ship's  arrival,  (c)  But  a  total  loss  of  the  ship, 
within  the  meaning  of  the  bottomry  bond,  cannot  happen,  if 
it  exist  in  specie,  although  ever  so  much  injured,  (d) 

2dly.  The  amount  of  Interest. — Upon  a  bottomry  or 
respondentia  contract,  it  is  competent  to  the  lender  to  receive 
any  interest  whatever,  (e) 

The  terms  bottomry  and  respondentia  are  also  applied  to 
contracts  for  the  repayment  of  money  borrowed,  not  on  the 
ship  and  goods  only,  but  on  the  mere  hazard  of  the  voyage 
itself;  as,  where  a  man  lends  a  merchant  1000/.  to  be  em- 
ployed in  a  beneficial  trade,  on  condition  to  be  repaid  with 
extraordinary  interest  in  case  such  a  voyage  be  safely  per- 
formed, which  kind  of  agreement  is  called  by  some  writers 
foenus  nauticum,  and  by  others  usura  maritima :  but  by  stat. 
19  Geo.  2.  c.  37.  money  lent  on  bottomry  or  respondentia, 
on  vessels  belonging  to  his  Majesty^s  subjects,  bound  to  or 
from  the  East  Indies,  must  be  lent  only  upon  the  ship  or  mer- 
chandise, with  benefit  of  salvage  to  the  lender  (f) ;  a  previous 
statute,  7  Geo.  1.  c.  21.  having  made  void  all  contracts  by 
his  Majesty's  subjects  on  the  loan  of  money  by  way  of 
bottomry,  on  any  ship  in  the  service  of  foreigners,  bound  to 
the  East  Indies. 

This  contract  is  generally  entered  into,  either  by  the 
owner,  or  the  master,  acting  under  an  implied  authority,  as 
his  agent.     If  it  be  made  by  the  owners  themselves,  in  this 

(c)  Simonds  v.  Hodgson,  3  B.  &  borrower  from  recovering  more  on  an 
Ad,  50.,  reversing  decision  in  6  Bingh.  insurance  than  the  value  of  his  interest, 
114. ;  and  see  The  Emancipation,  1  W.  after  deducting  the  sum  borrowed; 
Ilob.  A.  R.  124.  and  subjects  him  to  repayment  of  any 

(d)  Thompson  «.  R.  E.  A.  Compy,  part  which  he  has  not  laid  out  upon 
1  M.  &  S.  30.  the   ship  or  goods,  even  in  case  of  a 

<e)  2  Bl.  Comm.  457.  loss, 

(/j  This  statute  also  prevents  the 
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country,  before  the  commencement  of  the  voyage,  the  lender  Bottomry  and 

has  not  the  same  convenient  and  advantageous  remedy  by  1 

suit  in  the  Admiralty  against  the  ship,  as  he  has  in  the  case 
of  hypothecation  for  necessaries  by  the  master  in  a  foreign 
port ;  and,  if  the  contract  refer  to  a  British  ship,  of  which  it 
purports  to  be  an  assignment,  compliance  with  the  provisions 
of  the  Registry  Act  seems  necessary  to  its  validity,  {g) 
Neither  does  there  seem  to  be  any  mode,  by  which  a  person 
who  advances  money  at  respondentia,  on  goods  laden  and  to 
be  laden  on  board  a  ship  on  an  outward  and  homeward 
voyage,  can  entitle  himself  to  resort  for  payment  of  his  debt 
to  the  specific  goods  that  may  be  brought  back,  (h) 

The  authority  of  the  master  to  hypothecate  the  ship  and 
freight,  in  case  of  necessity,  at  a  foreign  port,  is  indisput- 
able (i) ;  and  his  hypothecation  of  the  freight  or  cargo,  is  also 
justifiable,  if  necessary.  (J)  The  advantage  of  allowing  the 
master  to  take  up  money  on  bottomry,  consists  in  its  enabling 
him  to  procure  assistance  when  no  other  resource  is  at  hand, 
and  the  adventure  would  be  frustrated,  if  assistance  were  not 
afibrded.  Such  being  the  reason  for  permitting  him  to 
borrow  money  on  these  terms,  it  follows,  that  he  has  no  right 
to  do  so  where  he  can  obtain  the  money  upon  better  terms, 
ex  gr.  on  the  personal  credit  of  the  owner  (A) ;  or  when  he  is 
at  the  owner's  place  of  residence,  and  the  means  of  communi- 
cation with  him  are  open,  for  then  he  has  the  owner  to  resort 
to.  (T)  And,  with  us,  all  England  would,  at  least  before  the 
commencement  of  the  voyage,  be  considered  the  owner's 
residence  for  this  purpose;  and   so,  perhaps,  would  Ireland 

(jg)  Abbott,  153.,  8th  ed,     Johnson  (/)  Abbott,  154.,  8th  ed. ;   Molloy, 

V.  Shippen,  2  Ld.  Raym.  983.  B.  2.  c.  11.  s.  11.     Lister  v.  Baxter,  2 

Qi)  Abbott,   153.,   8  th   ed. ;    2   Bl.  Stra.  695.     See  The  Rhadamanthe,  1 

Coram.  458.     Busk  v.  Fearon,  4  East,  Dodson,  201.     The  Barbara,  4  Rob. 

319.  Glover  v.  Black,  3  Burr.  1394.  A.  R.  1.  The  Jenny,  2  W.  Rob.  A.  R.  5. 
(0  Moor,  918.;    Hob.    11.;    Abb.  The  Lochiel,  2  W.  Rob.  A.  R.  44.  La 

156.,  8th  ed.  Ysabel,  1  Dodson,  273.     The  Trident, 

(j)  The  Gratitudine,  3  Rob.  A.  R.  1  W.  Rob.  A.  R.  29.  where  the  master 

240.     The  Jacob,  4  Rob.  A.  R.  245.  was  allowed  to  borrow  on  bottomry  at 

The  Lord  Cochrane,  2  W.  Rob.  A.  R.  Plymouth,   the  owner,   who   lived   in 

320.  Scotland,  being  dead,  insolvent. 
{k)  Heathorn   v.    Darling,    re   The 

Eliza,  1  Moore,  P.  C.  5. 
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Bottomry  and    since  the  Union  (m),  though  before  that  period  it  was  other- 

Rcspondcntia.  •/\tpii  iii  i  i 

Wise,  {n)     It  follows  also,  that  the  master  ought  not  to  take 

up  money  on  bottomry,  even  for  a  necessary  purpose,  if  it 
can  be  procured  on  more  moderate  terms. 

"  Necessity,^''  to  use  the  expressions  of  Lord  Stowell,  "  is 
the  vital  principle  of  hypothecation,  and  the  Court  of  Admi- 
ralty will  consider  every  circumstance,  will  go  into  the  whole 
history  of  the  voyage,  in  order  to  determine  whether  there 
be  that  necessity,  without  which  an  instrument  of  hypotheca- 
tion is  void."  (o) 

When  the  master,  finding  it  absolutely  necessary  for  the 
purposes  of  the  voyage  to  obtain  money,  and  being  unable 
to  obtain  it  in  any  other  manner,  executes  an  instrument  of 
hypothecation,  the  effect  of  his  contract  is  to  give  the  creditor, 
not  indeed  a  property  in  the  ship  hypothecated,  but  a  privilege 
or  claim  upon  it,  to  be  carried  into  effect  by  legal  process,  (p) 
And  where  the  interest  reserved  exceeded,  as  it  almost  always 
did,  the  then  legal  rate  of  five  per  cent.,  the  owner  could  not 
before  the  recent  acts,  however  it  may  now  be,  have  been 
made  personally  responsible,  and  the  lender's  remedy  was 
against  the  master  or  the  ship  {q) ;  though,  it  would  seem, 
that,  if  the  lender  contented  himself  with  five  per  cent.,  the 
master  might  have  pledged  both  the  ship  itself  and  the  per- 
sonal credit  of  the  owner,  (r) 

No  person  is  entitled  to  make  advances  on  bottomry,  who, 
at  the  time  of  making  them,  is  a  debtor  to  the  vessel  (s)  ;  but 
it  is  no  objection  to  the  validity  of  a  bottomry  bond,  that  it  is 
given  to  the  consignee  of  the  cargo ;  the  necessity  for  borrow- 
ing, and  the  fairness  of  the  transaction,  being  established,  (t) 

(m)  Abbott,  uhi  supra.     The  Rhada-  (s)  The  Hebe,  2  W.  Rob.  A.  R.  146. 

manthe,  1  Dods.  201.  {t)  The    Alexander  Tate,    1   Dods. 

(w)  Menetone  v.   Gibbons,  3  T.  R.  278. ;  and  see  The  Lord  Cochrane,  2 

267.  W.  Rob.  A.  R.,  320.   in  which  a  bot- 

(o)  The  Hersey,  3  Hagg.  A.  R.  404,  tomry  bond  on  the   ship,  freight,  and 

6.  c.  3  Moore,  P.  C.  79.  ;  and  Soares  v.  cargo,  given  for  advances  made  by  per- 

Rann,  in  re  The  Prince   of  Saxe-Co-  sons  acting  in  the  capacity  of  the  ship's 

burg,  3  Moore,  P.  C.  1.  agents,    was    upheld    against  the    con- 

(p)  Abbott,  154.,  8th  ed.  signees  of  the  cargo. 

(<jr)   Abbott,  158.,  8tb  ed. 

(r)    Ibid.      Sampson  r.  Bragington, 
1  Vcs.  443. 
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The  money,  however,  must  have  been  originally  advanced  Bottomry  and 
upon  the  credit  of  the  ship ;  if  it  be  originally  advanced  on  espon  en  la. 
that  of  the  owner,  and  such  a  bond  be  afterwards  given,  in 
consequence  of  doubt  arising  as  to  his  responsibility,  even  be- 
fore the  ship  leaves  the  place  of  advance,  the  bond  will  be 
invalid,  (u)  But  if  a  portion  only  of  the  money  secured  have 
been  thus  previously  advanced,  and  the  rest  of  the  sum  be 
subsequently  lent  on  the  security  of  the  ship,  the  bond  is  not 
void  in  toto,  but  only  to  the  extent  of  the  previous  advance,  (y) 
It  is  clear  that  the  master  cannot  hypothecate  the  ship  for 
any  debt  of  his  own ;  though,  if  she  really  were  in  a  state 
of  want,  and  the  money  bond  Jide  advanced  to  relieve  her, 
his  subsequent  misapplication  of  it  would  not  prejudice  the 
lender's  remedy,  {w) 

Where  the  ship  has  been  hypothecated  by  the  master  in  a 
foreign  country,  the  lender  has,  as  we  have  seen,  a  privilege 
or  claim  against  the  ship  itself,  of  which  he  may  avail  himself 
as  follows :  — Upon  the  arrival  of  the  ship  in  this  country,  if 
the  loan  be  not  repaid  within  the  time  prescribed,  the  agent 
of  the  lender  applies  to  the  Court  of  Admiralty,  with  the  in- 
strument of  contract,  and  a  proper  affidavit  of  the  facts,  and 
obtains  a  warrant  to  arrest  the  ship,  and  cite  all  persons  in- 
terested to  appear  before  the  court  if  they  think  proper  to  do 
80.  If,  in  the  course  of  the  proceedings,  it  becomes  necessary 
to  sell  the  ship,  the  court  decrees  a  sale  to  be  made  under 
the  direction  of  its  own  commissioners,  and  afterwards  dis- 
tributes the  proceeds  among  the  different  claimants,  as  justice 
requires ;  and  this  may  be  done  if  the  owners  or  persons  in- 
terested in  the  ship  do  not  appear  at  the  time  appointed  by 
the  court,  otherwise  their  absence  or  default  would  occasion 
a  failure  of  justice,  (x)  As  to  the  mode  of  distributing  the 
proceeds  among  the  several  claimants  it  is  worthy  of  observa- 
tion, that  if  securities  of  this  sort  are  given   at   different 

(m)  The    Augusta,     1    Dods.    283.  (t>)  Smith  v.  Gould  re  The  Prince 

See  Weston  v.  Foster,  2  Bingh.  N.  C.  George,  4  Moore,  P.  C,  21. 

693.     The  Tartar,  2  Hagg.  1.      Sec  {w)  Abbott,  160,  161,  8th  cd, 

also  The  Vibilia,   1  VV.  Rob.  &   R.  1.  {x)  Abbott,  162.,  8th  ed. 
The  Lochiel,   2  VV.    Rob.   A.   R.  35. 
Gore  V.  Gardner,  3  Moore,  P.  C.  79. 
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Bottomry  and    periods  of  a  voyage,  and  the  value  of  the  ship  is  insufficient  to 

. L  discharge  them  all,  the  last,  in  point  of  date,  is  entitled  to 

priority  of  payment ;  because  the  last  loan  furnishes  the 
means  of  preserving  the  ship,  and,  without  it,  the  former 
lenders  would  have  entirely  lost  their  security,  (y)  In  order, 
however,  that  this  rule  may  apply,  the  security  last  in  date 
must  have  arisen  out  of  the  destitute  situation  of  the  master, 
and  his  inability  to  obtain  the  necessary  supplies  for  his  vessel 
on  the  personal  credit  of  himself  or  his  employers,  (z) 

(y)  Abbott,  163.,  8th  ed.    The  Rha-         (z)  Abbott,    164.,   8th    ed.       The 
damanthe,  Dods.  204.  Rhadamanthe,  vbi  sup. 
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CHAP.  VIII. 


CONTRACTS   OF   HIRING  AND   SERVICE. 


The  greater  part  of  the  law  respecting  the  relation  of  Contracts  of 
master  and  servant  has  been  treated  of  in  the  First  Book,  vice, 
under  the  head  of  Principal  and  Agent;  for  every  servant  is, 
in  executing  the  duties  required  from  him  by  his  contract  of 
service,  his  master's  agent.  The  present  chapter  will,  there- 
fore, only  contain  a  few  remarks  on  the  contract  by  which  this 
relation  is  created. 

Where  the  hiring  is  under  a  special  agreement,  the  terms 
of  that  agreement  must  of  course  be  observed.  If  there  be 
no  special  agreement,  but  the  hiring  is  a  general  one,  without 
mention  of  time,  it  is  considered  to  be  for  a  year  certain.  If 
the  servant  continue  in  employment  beyond  that  year,  a 
contract  for  a  second  year  is  implied,  and  so  on.  (a)  Indeed, 
in  case  of  menial  or  domestic  servants  the  contract  is,  by 
general  custom,  dissoluble  by  a  month's  warning,  or  payment 
of  a  month's  Avages.  (h)  And  though  a  hiring  in  general 
words  is,  prima  facie,  •pvQSwvaQd.  to  be  for  a  year,  even  though 
the  master  and  servant  may  have  thought  that  they  could 
separate  within  the  year  (c) ;  and,  though  the  circumstances 
of  the  servant's  leaving  in  the  middle  of  a  year  (d),  or  having 
previously  served  for  a  shorter  time  than  a  year  (e),  will  not 
prevent  the  usual  interpretation  from  taking  place ;  yet  this 
presumption  arising  from  the  use  of  general  words  is  capable 

(a)  Beeston    v.    Collyer,   4   Bingh.  (6)  See    Beeston   v.    Collyer.     Ro- 

309.      Williams   v.    Byrne,   7  Ad.    &  binson  v.  Hindman,  3  Esp.  235. ;  6  T. 

E.  177.,  case  of  a  newspaper  reporter.  R.  326.      Nowlan  v.  Ablett,  5  Tyrwh. 

Huttman  v.  BuUnois,  2  C.  &  P.  510.  709.     2  C.  M.  &  R.  54. 
Rex  V.  Hensingham,  Cald.  206.     Rex  (c)  Rex  v.  Stockbridge,  Burr.  759. 

V.  Croscombe,  Burr.  S.  C.  256,     Tur-  (d)  Rex  v.  Norfield,  5  T.  R.  506. 

ner  v.   Robinson,    5   B.   &  Ad.   789.         (e)  Rex  v.  Long  Whatton,  5  T.  R. 

Fawcett  v.  Cash,  5  B.  Sc  Ad.  904.  447.     Rex  v.  Hales,  5  T.  R.  668, 
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Contracts  of 
hiring  and  ser- 
vice. 


of  being  rebutted  (f) ;  thus,  a  general  hiring  at  weekly  wages 
is  but  a  weekly  hiring,  if  there  be  no  other  circumstance 
whence  the  intended  duration  of  the  contract  can  be  col- 
lected (y),  ex.  gr.  a  hiring  at  so  much  per  week,  "  for  so  long  a 
time  as  the  master  shall  want  a  servant,"  or  "  for  so  long  a 
time  as  the  master  and  servant  shall  agree,"  are  weekly 
hirings.  (h)  But,  if  there  be  any  circumstance  to  shew  that 
a  yearly  hiring  was  intended,  a  reservation  of  wages  payable 
at  shorter  intervals  will  not  control  it  (i) ;  as,  where  the  con- 
tract was  to  serve  "  for  four  shillings  and  ninepence  a  week," 
or,  "  at  the  rate  of  four  shillings  a  week,"  the  parties  having 
liberty  of  parting  at  a  month's  notice  from  either,  this  was 
held  to  be  a  hiring  for  a  year,  for  the  mention  of  «,  month 
shewed  that  the  stipulation  for  a  weekly  payment  of  wages 
was  not  intended  to  limit  the  duration  of  the  contract.  (/) 
But  an  indefinite  hiring  by  piece-work,  or  a  hiring  to  do  a 
certain  quantity  of  work,  cannot  be  considered  a  yearly 
hiring,  (k) 

It  follows,  from  what  is  above  stated,  that  if  the  master 
dismiss  his  servant  (hired  generally)  without  cause,  the  latter 
will  have  a  right  to  wages  up  to  the  expiration  of  the  year  (/) ; 
while,  on  the  other  hand,  if  the  servant  quit  his  master  cause- 
lessly, he  will  be  entitled  to  no  wages,  (m)   Nor  will  he  be  so. 


(/)  Rex  V.  Christ's  Parish,  3  B.  & 
C.  459.  Rex  r.  St.  Matthew,  3  T.  R. 
449.  Rex  v.  Great  Bowden,  7  B.  & 
C.  249.  Rex  v.  Stokesley,  6  T,  R.  757. 
Baxter  v.  Nurse,  6  M.  &  Gr.  935. 

(g)  Per  BuUer,  J.,  2  T.  R.  433. 
Rex  V.  Pucklechurch,  5  East,  382. 
Rex  V.  Clare,  Burr.  819.  Rex  v. 
Dodderhill,  3  M.  &  S.  243. 

(A)  Rex  V.  Elstack,  Cald.  489. 
Rex  V.  Mitcham,  12  East,  351.  See 
Rex  V.  Odiham,  2  T.  R.  622.  Rex  v. 
Dodderhill,  3  M.  &  S.  243.  Rex  v. 
Lambeth,  3  M.  &  S.  315.  Rex  v. 
Hanbury,  2  East,  423. 

(i)  See  Rex  v.  Seaton,  Cald.  440. 

(j)  Rex  V.  Hampreston,  5  T.  R. 
205.  See  Rex  v.  Great  Yarmouth,  5 
M.  &  S.  114.  Rex  V.  Birdbrooke,  4 
T.  R.  245.     Rex  v.  Bradrich,  Burr. 


S.  C.  662.  Rex  v.  Sandhurst,  7  B. 
&  C.  557.  Rex  v.  Pershore,  8  B.  & 
C.  679.  Reg.  v.  Pilkington,  5.  Q.  B. 
662. 

(k)  Rex  V.  St.  Peters,  Burr.  S.  C. 
513.  Rex  V.  Woodhurst,  1  B.  &  A. 
325.  Rex  r.  Wrington,  Burr.  S.  C. 
280. 

(Z)  See  Gandall  v.  Pontigny,  4 
Camp.  375.;  1  Stark.  198.  Archard 
V.  Hornor,  3  C.  &  P.  349.  Eardley  v. 
Price,  2  N.  R.  333,  secua  in  case  of  a 
special  agreement  providing  a  certain 
notice,  see  Huntley  v.  Harman,  11 
Ad.  &  E.  798. 

(m)  Lamburn  v.  Cruden,  2  M.  & 
Gr.  253.  Huttman  v.  Boulnois,  2  C. 
&  P.  510.;  Com.  Dig,  Justices,  B. 
63.  Ridgway  v.  Hungerford  Market 
Compy.  3  Ad.  &  E.  171.     Giraud  v. 
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if  dismissed  before  the  expiration  of  his  term  of  service  for  Cohtracts  of 

.    .  hiring  and  ser- 

misconduct.  {n)  vice. 

The  master  will  be  justified  in  taking  this  step  by  any 
exhibition  of  moral  turpitude  (o)  on  the  part  of  the  servant ;  ex. 
gr.  an  assault  on  a  maid- servant,  or  the  persuasion  of  an  ap- 
prentice to  elope :  by  a  refusal  to  obey  his  lawful  orders  (p), 
or  the  servant's  unwarrantable  absence  from  his  duty  (9),  even 
though  involuntary,  as  if  he  subject  himself  to  imprisonment,  (r) 
Though  it  is  otherwise  where  the  absence  is  warrantable,  as,  if 
it  be  for  the  purpose  of  having  a  severe  hurt  remedied  (s) ; 
going  to  a  statute  to  be  hired  for  the  ensuing  year  (^),  or 
looking  for  another  service,  {u)  And  a  mere  temporary 
absence  without  leave,  involving  no  immoral  purpose,  appears 
not  to  be  a  sufl&cient  ground  for  his  dismissal ;  especially,  if 
the  master's  business  be  not  seriously  impeded,  (u)  Where  a 
clerk  employed  to  make  entries  in  the  minute-book  of  a  com- 
pany, entered  a  protest  against  a  summons  for  the  appoint- 
ment of  a  successor  to  himself,  it  was  held  that  a  jury  were 
justified  in  finding  this  to  be  a  sufficient  cause  for  his  dis- 
missal, {w)  It  was  further  held  in  that  case,  and  the  doctrine 
has  been  since  confirmed  {x\  that  a  master  who  has  discharged 
his  servant  for  an  insufficient  cause,  is  not  precluded  from 


Richmond,  2  C.  B.  835.  In  Lamburn 
V.  Cruden  the  court  held,  that  it  should 
be  left  to  the  jury  to  say  whether  there 
was  a  new  contract  to  pay  for  the 
portion  of  time  which  the  servant 
stayed  over  the  year. 

(n)  Turner  v.  Robinson,  6  C.  &  P. 
15. ;  5  B.  &  Ad.  789.    Atkinu.  Acton, 

4  Carr.  &  P.  208.  Callo  v.  Brounce- 
ker,  iUd.  513.     See  M.  &  M.  489. 

(o)  Atkin  ».  Acton,  4  C.  &  P.  208. 
Turner  r.   Robinson,  6  C.  &  P.  15. ; 

5  B.  &  Ad.  789.  Rex  v.  Brampton, 
Cald.  11.  Rex  v.  Welford,  Cald,  57. 
Trotraan  ».  Dunn,  4  Camp.  211. 

{p)  Spain  V.  Arnott,  2  Stark.  256. 

(5)  Robinson  v.   Hindman,  3  Esp. 

'235.  Turner  v.  Mason,  1 4  M.  &  W.  1 1 2. 

In  the  last  case  the  fact  of  a  domestic 

servant  absenting  herself  for  a  night. 


to  visit  a  dying  parent,  in  defiance  of  the 
master's  prohibition,  was  held  to  justify 
dismissal. 

(r)  Rex  V.  Barton,  2  M.  &  S.  329. 

(s)  Rex  V.  Sharrington,  2  Bott's 
Poor  Laws,  by  Const.  525.  Rex  v. 
Winterdatt,  Cald.  298.  Chandler  v. 
Grieves,  2  H.  Bl.  606. 

it)  Rex  V.  Islip,  1  Str.  423.  Rex 
V.  Polesworth,  2  B.  &  A.  483. 

(m)  Rex  V.  Potter  Heigham,  Burr. 
S.  C.  690. 

(»)  Fillieul  V.  Armstrong,  7  Ad.  & 
E.  557. ;  ied  vide  Turner  v.  Mason,  14 
M.  &W.  112. 

(w)  Ridgway  r.  Hungerford  Market 
Company,  3  Ad.  &  E.  171. 

(x)  Baillie  v.  Kell,  4  Bingh.  N.  C. 
638. 
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Contracts  of       afterwards  justifying  that  dismissal  by  alleging  any  sufficient 

hiring  and  ser-  ,  ,  ,  .  .  t  i 

vice.  cause  that  may  have  been  m  existence,     in  a  subsequent  case 

some  doubt  seems  to  have  been  entertained,  whether  the  mis- 
conduct must  not  have  been  known  to  the  master  at  the  time 
of  the  discharge,  (y)  It  would  be  strange,  however,  admitting 
that  the  master  cannot  rely  on  an  offence  which  he  has  not 
at  first  put  forward,  that  the  servant  should  be  allowed  to 
rely  on  his  own  concealment  of  it.  Where  a  clerk  claimed 
to  be  a  partner,  and  to  transact  business  as  such,  his  master 
was  held  justified  in  immediately  dismissing  him  from  his  ser- 
vice, (z) 

The  master  is  not  liable  to  the  servant  in  respect  of  damage 
sustained  by  the  latter  in  the  execution  of  his  orders,  but 
not  arising  from  any  wilful  misbehaviour  on  the  master's 
part,  (a) 

By  Stat.  1  &  2  Wm.  4.  c.  37.  In  contracts  of  hiring  made 
with  artificers,  workmen,  labourers,  or  other  persons  employed 
in  the  trades,  specified  in  section  19.  of  that  act,  the  wages 
must  be  made  payable  in  the  current  com  of  this  realm,  and 
not  otherwise.  The  payment  of  such  wages  in  any  other 
mode  is  declared  invalid.  Nor  is  the  employer  allowed  to 
set  off  goods  supplied  to  the  artificer  against  the  wages  due 
to  him.  (b)  Obedience  to  this  act  is  enforced  by  penalties.  A 
payment  in  Bank-notes  with  the  artificer's  consent  is  legalized 
by  a  proviso  in  section  8. 

By  stat.  55  Geo.  3.  c.  154.  a  memorandum  or  agreement 
for  the  hire  of  any  labourer,  artificer,  manufacturer,  or  menial 
servant,  is  exempt  from  stamp-duty. 

A  great  number  of  statutes  have  at  various  times  been 

•    passed,  pointing  out  modes  for  the  arrangement  of  disputes 

occurring  between  masters   in  particular  trades   and   their 

(y)  Cussons  V.    Skinner,   11  M.  &  (a)  Priestley «.  Fowler,  3  M.&W.  1. 

W.  161.,  which  turned,  however,  a  good  (6)  But  deductions  for  the  use  of 

deal    on   the   form    of   the    plea;  and  frames    supplied    by    the   master   and 

Mercer  v.   Whall,    5   Q.  B.   447.,  to  employed    in    the    work,    are    legal, 

which  the  same  remark  is  applicable.  Chawner  v.  Cummins,  1 5  L.  J.,  Q.  B. 

(z)  Amor  v.  Fearon,  9  Ad.  &  E.  161. 
548. 
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servants,  or  workmen ;  the  minute  provisions  of   which  it  Contracts  of 
would  be  impossible,  consistently  with  the  plan  of  this  Treatise,  ^ice.    ^" 

to  enumerate :  the  reader  will  find  them  collected  in  the  last   

edition  of  Burn's  Justice,  under  the  head  Servants.  There 
is  a  general  statute  on  this  subject,  viz.  5  Geo.  4.  c.  96.  en- 
titled An  Act  to  consolidate  and  amend  the  laws  relative  to  the 
arbitration  of  disputes  beticeen  masters  and  workmen  (c) ;  the 
second  section  of  which  enumerates  the  causes  of  dispute  in- 
tended to  be  embraced  by  its  enactments,  which  apply  to  most 
complaints  relative  to  the  price  of  labour,  hours  of  work,  and 
quality  of  materials.  The  third  section  points  out  the  mode 
of  decision,  which  is  either  by  the  summary  award  of  a  justice, 
if  the  parties  can  agree  to  it ;  or  if  not,  by  two  arbitrators, 
one  chosen  by  each  party,  out  of  a  number  of  not  less  than 
four,  nor  more  than  six,  to  be  named  by  the  justice  upon 
application  to  him  by  one  of  the  parties.  The  other  sections 
provide  for  the  appointment  of  new  arbitrators,  in  case  of  the 
neglect  or  refusal  of  those  first  named ;  the  mode  of  investi- 
gation, the  powers  with  which  the  arbitrators  are  to  be 
invested  for  the  purpose  of  procuring  evidence ;  the  course 
to  be  adopted  where  they  disagree,  and  the  enforcement  of 
the  award  when  made.  It  contains,  besides,  several  pro- 
visions applicable  to  peculiar  circumstances. 

(c)  TJiis  act  lias  since  been  amended  by  stat.  1  Vict.  c.  67. 


C  0 
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CHAP.    IX. 

CONTRACTS   WITH   SEAMEN. 

Sect.  1.  Nature  and  Form  of  Contract. 

2.  Duties  and  Bights  of  Seamen. 

3.  Wages,  how  lost  or  forfeited. 

4.  Remedies  of  Seamen  for  their  Wages. 

Contracts  with    The  contract  Under  which  seamen  in  the  merchant  service 

seamen.  .  ,  .  „ 

are  engaged  deserves  a  separate  consideration  on  account  of 

the  peculiarities  which  distinguish  it  from  other  contracts  of 
hiring  and  service. 

This  subject  is  now  regulated  altogether  by  stat.  7  &  8  Vict, 
c.  112.  (a),  which  repeals  stat.  5  8i  6  W.  4.  c.  19.,  the  act  pre- 
viously in  force,  except  so  far  as  it  repeals  former  acts  or  relates 
to  the  maintenance  of  the  Register  Office  thereby  established. 
It  recites  "  that  the  prosperity,  strength,  and  safety  of  this 
United  Kingdom,  and  of  her  Majesty's  dominions,  do  greatly 
depend  on  a  large,  constant,  and  ready  supply  of  seamen, 
and  it  is  therefore  expedient  to  promote  the  increase  of  the 
number  of  seamen,  and  to  afford  them  all  due  encouragement 
and  protection,  and  that  it  is  also  expedient  to  keep  a  register 
of  seamen."  The  act  itself  is  set  out  at  large  in  the  Ap- 
pendix. Its  provisions,  so  far  as  they  relate  to  the  contract 
between  mariners  and  their  employers,  may  be  most  aptly 
considered  under  the  following  heads :  — 

1.  Nature  and  form  of  contract. 

2.  Duties  and  rights  of  seamen  under  it. 

3.  Wages,  how  lost  or  forfeited. 

4.  Their  remedies  for  the  recovery  of  them. 

(a)  See  the  act  set  out  at  length  in     employed  to  procure  merchant  seamen 
the  Appendix,  and  also  the  stat.  8  &  9     to  be  licensed. 
Vict.  c.  116.,  which   requires  persons 
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Section  I.  — Nature  and  Form  of  Contract. 

The  second  section  of  7  &  8  Vict.  c.  112.  enacts,  Nature  and 

form  of  con- 

*'That  it  shall  not  be  lawful  for  any  master  of  any  ship,  of  tract 
whatever  tonnage  or  description,  belonging  to  any  subject  of  her 
Majesty,  proceeding  to  parts  beyond  the  seas,  or  of  any  British  re- 
gistered ship  of  the  burden  of  eighty  tons  or  upwards  employed  in 
any  of  the  fisheries  of  the  United  Kingdom,  or  in  proceeding 
coastwise,  or  otherwise,  from  one  part  of  the  United  Kingdom  to 
another,  to  carry  to  sea  any  seaman  as  one  of  his  crew  or  comple- 
ment (apprentices  excepted),  unless  the  master  of  such  ship  shall 
have  first  made  and  entered  into  an  agreement  in  writing  with  such 
seaman,  specifying  what  wages  such  seaman  is  to  be  paid,  the 
quantity  of  provisions  he  is  to  receive,  the  capacity  in  which  he  is 
to  act  or  serve,  and  the  nature  of  the  voyage  in  which  the  ship  is 
to  be  employed,  so  that  such  seaman  may  have  some  means  of 
judging  of  the  period  for  which  he  is  likely  to  be  engaged  ;  and 
that  such  agreement  shall  be  properly  dated,  and  shall  be  signed  by 
such  master  in  the  first  instance,  and  by  the  seamen  respectively 
at  the  port  or  place  where  they  shall  be  shipped ;  and  that  the  sig- 
nature of  each  of  the  parties  thereto  shall  be  duly  attested  by  one 
witness  at  the  least,  and  that  the  master  shall  cause  the  agreement 
to  be  read  over  and  explained  to  every  such  seaman  in  the  presence 
of  such  witness,  before  such  seaman  shall  execute  the  same  ;  and  it 
shall  not  be  lawful  for  the  master  of  any  ship  to  carry  to  sea  any 
seaman,  being  a  subject  of  her  Majesty,  until  he  shall  also  have  first 
obtained  from  every  such  seaman  or  other  person  his  register 
ticket  (to  be  procured  as  herein-after  mentioned),  which  ticket  the 
said  master  is  hereby  required  to  retain  (except  in  the  cases  herein- 
after provided),  until  the  service  of  such  seaman  shall  have  termi- 
nated, and  at  the  termination  of  such  service  the  said  master  shall 
return  the  register  ticket  to  him." 

Sect.  3  enacts, 

"  That  in  the  case  of  any  ships  of  whatever  tonnage  or  descrip- 
tion, belonging  to  any  subject  or  subjects  of  her  Majesty,  and  pro- 
ceeding to  parts  beyond- the  seas,  (except  as  hereinafter  provided,) 
the  agreement  shall  be  in  the  form  set  forth  in  Schedule  (A.)  to 
this  act  annexed,  and  shall  contain  the  several  particulars  therein 
mentioned  or  required ;  and  the  master  shall,  within  twenty -four 
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hours  after  the  ship's  arrival  at  her  final  port  of  destination  in  this 
United  Kindom,  deliver  or  cause  to  be  delivered  to  the  collector  or 
comptroller  of  the  customs  at  and  for  such  port  every  agreement  so 
made  as  aforesaid,  or  a  true  copy  thereof,  and  of  every  endorsement 
thereon  ;  the  agreement,  or  copy  thereof,  in  either  case,  to  be  cer- 
tified as  such  by  such  master  or  owner,  and  also  by  the  mate  or 
next  ofiicer  (if  any)  of  such  ship  or  vessel,  each  of  whom  is  hereby 
required  to  sign  such  certificate  in  the  presence  of  one  attesting 
witness  at  the  least ;  and  if  the  original  agreement  be  delivered  to 
such  collector  or  comptroller  he  shall  retain  the  same  until  all  the 
wages  to  which  the  agreement  relates  shall  be  paid  or  satisfied,  and 
then  he  shall  transmit  such  original  agreement  to  the  registrar  of 
seamen  ;  and  no  such  ship  shall  be  cleared  inwards  by  the  tide 
surveyor  or  other  officer,  until  the  master  shall  produce  and  show  a 
certificate  from  such  collector  or  comptroller  (which  he  is  hereby 
required  to  give)  to  the  efiect  that  he  has  delivered  his  agreement, 
or  an  attested  copy  thereof,  as  aforesaid ;  and  the  tide  waiters  left 
on  board  shall  be  maintained  at  the  expence  of  the  master  or 
owner  until  such  certificate  shall  be  produced  and  shown,  or  until 
it  shall  be  proved  to  the  satisfaction  of  the  tide  surveyor  or  other 
officer  that  such  agreement  or  agreements,  or  such  copy  thereof, 
has  or  have  been  so  delivered  as  aforesaid  ;  and  in  the  case  of  any 
ship  employed  in  fishing  on  the  coasts  of  the  United  Kingdom,  or 
proceeding  from  one  part  of  the  United  Kingdom  to  another,  or 
proceeding  to  any  of  the  islands  of  Jersey,  Guernsey,  Alderney, 
Sark,  and  Man,  or  to  any  place  on  the  continent  of  Europe  between 
the  river  Elbe  inclusive  and  Brest,  the  agreement  shall  be  in  the 
form  set  forth  in  Schedule  (B.)  to  this  act  annexed,  and  shall 
contain  the  several  particulars  therein  mentioned  or  required ;  and 
every  such  agreement  shall  not  extend  beyond  the  thirtieth  of 
June  and  the  thirty-first  of  December  in  each  year,  or  on  arrival 
in  any  port  of  the  United  Kingdom  after  the  same  respective  dates  ; 
and  the  owner  or  master  of  every  such  ship  as  last  aforesaid  shall, 
within  twenty-one  days  next  after  the  thirtieth  day  of  June  and  the 
thirty-first  day  of  December  in  each  year,  transmit  or  deliver,  or 
cause  to  be  transmitted  or  delivered,  to  the  collector  or  comptroller 
of  the  customs  of  any  port  of  the  United  Kingdom,  every  agree- 
ment made  within  the  six  months  next  preceding  such  tliirtieth 
day  of  June  and  thirty-first  day  of  December  respectively,  or  a  true 
copy  thereof,  and  of  every  endorsement  thereon,  certified  as  afore- 
said ;  and  such  collectors  and  comptrollers  respectively  shall,  and 
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are  hereby  required  to  give  a  receipt  (specifying  the  nature  of  the   Nature  and 
document)  for  every  agreement  or  other  document,  or  such  copy  ^J.^^^ 

thereof,  to  the  master,  owner,  or  person  so  delivering  the  same ;   

and  no  master  or  owner,  after  the  expiration  of  the  said  twenty-one 
days,  shall  be  entitled  to  or  receive  a  transire  or  any  other  customs 
document  necessary  for  the  conduct  of  the  business  of  the  ship, 
until  he  shall  produce  and  show  such  receipt,  or  shall  prove  to  the 
satisfaction  of  the  officer  that  every  such  agreement,  or  such  copy 
thereof  as  aforesaid  has  been  duly  delivered  as  aforesaid  ;  and  the 
owner  or  master  of  every  ship  under  the  burden  of  eighty  tons, 
employed  as  last  aforesaid,  who  is  not  required  by  this  act  to  enter 
into  any  written  agreement  with  his  crew,  shall,  before  employing 
any  seaman  or  other  person  in  the  service  of  his  ship,  receive  from 
every  such  seaman  or  other  person  his  register  ticket,  and  shall  re- 
tain the  same  until  the  service  of  such  seaman  or  other  person 
shall  have  expired,  and  at  the  expiration  of  such  service  the  master 
shall  return  the  register  ticket  to  the  person  entitled  thereto." 

And  by  sect.  4., 

"  That  if  any  master  or  owner  shall  carry  out  to  sea  any  sea- 
man (apprentices  excepted)  without  having  first  entered  into  the 
required  agreement  with  such  seaman  (b),  or  if  any  master  shall 
not  obtain  from  any  seaman  or  other  person,  being  a  subject  of  her 
Majesty,  his  register  ticket  according  to  the  provisions  of  this  act, 
he  shall  in  either  and  every  of  such  cases  forfeit  and  pay  the  sum 
of  ten  pounds  for  and  in  respect  of  every  such  seaman ;  and  if  any 
master  or  owner  shall  neglect  to  cause  such  agreement  to  be  read 
over  and  explained  to  such  seaman  before  the  signing  or  execution 
thereof  by  such  seaman,  the  said  master  or  owner  shall  for  each 
neglect  forfeit  and  pay  the  sum  of  five  pounds  for  every  such 
seaman  ;  and  if  any  master  or  owner  shall  neglect  or  omit  to 
deliver  or  cause  to  be  delivered  to  such  collector  or  comptroller  any 
such  agreement  or  such  copy  thereof  as  aforesaid,  or  shall  not 
deliver  up  any  register  ticket  to  the  person  entitled  to  it  at  the 
expiration  of  his  service,  or  otherwise,  as  required  by  this  act,  he 
shall  for  every  such  neglect,  omission,  or  offence,  forfeit  and  pay 
the  sum  of  ten  pounds,  or  if  any  master  or  owner  shall  deliver  or 


(6)  But  the  omission  does  not  render     of  the  seamen.     Redmond  v.   Smith, 
the    ship    unsea worthy,  or  the  voyage     7  M.  &  Gr.  457. 
illegal.     It  is  simply  fot  the  protection 
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cause  to  be  delivered  a  false  copy  of  the  agreement,  he  shall  for 
every  such  offence  forfeit  and  pay  the  sum  of  twenty  pounds." 

By  sect.  5., 

"  That  no  seaman,  by  reason  of  any  agreement,  shall  forfeit  hia 
lien  upon  the  ship,  nor  be  deprived  of  any  remedy  for  the  recovery 
of  his  wages  to  which  he  would  otherwise  be  entitled  against  any 
person  or  persons  whatever  ;  and  no  agreement  contrary  to  or  in- 
consistent with  this  act,  nor  any  clause,  contract,  or  engagement 
whereby  any  seaman  shall  consent  or  promise  to  forego  or  give  up 
any  right  or  claim  to  wages  in  the  case  of  freight  earned  by  a  ship 
subsequently  lost,  or  any  right  or  claim  to  salvage  or  reward  for 
salvage  services  or  such  proportion  of  salvage  or  reward  for  salvage 
services  as  shall  or  may  be  due  to  him  by  decree  or  award,  or  other- 
wise, shall  be  valid  or  binding  on  such  seaman  ;  and  every  copy  of 
an  agreement  so  certified  and  delivered  as  aforesaid  shall,  in  all 
eases,  be  received  and  taken  as  evidence  of  the  contents  of  the 
agreement  for  and  on  behalf  of  the  seaman  ;  and  no  seaman  shall 
in  any  case  be  required  to  produce  such  agreement,  or  such  copy 
as  aforesaid,  or  to  give  notice  for  the  production  thereof;  but  in 
case  the  agreement  shall  not  be  produced  and  proved,  he  shall  be  at 
liberty  to  prove  the  contents  or  purport  thereof,  or  to  establish  his 
claim  by  other  evidence,  according  to  the  nature  of  the  case." 

It  was  decided  under  the  fanner  acts  (c)  that,  though  an 
agreement  contrary  to  their  provisions  was  void,  yet  it  was 
not  avoided  in  consequence  of  its  containing  stipulations  in 
addition  to  those  given  in  the  act,  if  not  contrary  to  them  in 
letter  or  spirit.  Indeed  the  acts  themselves,  by  invalidating 
certain  clauses  tending  to  deprive  the  seaman  of  advantages, 
it  was  thought  impliedly  recognised  the  power  of  introducing 
others  not  having  a  tyrannical  or  unreasonable  operation. 
In  construing  all  contracts  made  by  seamen,  however,  the 
courts  follow  out  the  politic  inclination  of  the  Legislature 
to  protect  and  favour  that  deserving  class  of  labourers.  And 
it  has  been  expressly  stated  in  the  Court  of  Admiralty  (</) 
that  that  tribunal  will  bear  in  mind  the  general  ignorance 
and  improvidence  of  seamen,  and  their  inability  to  appre- 


(c)  The    Minerva,    1    Hagg.    347.  (d)  1    Hagg,  347. 

The    George    Home,    ibid,    377.,   ad     8&  9  Vict.  c.  1 16. 
finem. 


And   see   also 


eontract. 
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ciate  the  meaning  and  eiFect  of  a  long  and  multifarious  Nature  and 
instrument.  The  master  will  not  be  allowed  to  obtain  any  t^act. 
advantage  from  the  use  of  general  or  ambiguous  terms,  such 
for  instance,  as  "  to  New  South  Wales  or  elseiohere.''''  (e)  It 
was  held,  under  the  former  acts,  that  where  a  written  agree- 
ment had  been  made,  it  was  the  only  evidence  of  the  contract, 
and  that  no  new  term  could  be  introduced  by  parol,  (f) 


Section  II.  —  Duties  and  Rights  of  Seamen  under  the 
Contract. 

The  first  duty  of  the  seaman  under  the  contract  is,  of  Duties  and 
course,  to  join  and  work  the  ship  on  board  of  which  he  has  m'^n  under  the 
engaged  to  serve,  (y)  and  the  due  performance  of  his  contract 
in  this  respect  is  enforced  by  7  &  8  Vict,  c  112,  sect.  6,  viz. 

"  That  in  case  a  seaman,  whether  before  the  commencement  or 
during  the  progress  of  any  voyage,  shall  at  any  time  neglect  or  re- 
fuse to  join  the  ship  on  board  of  which  he  shall  have  engaged  to 
serve,  or  shall  refuse  to  proceed  to  sea  in  such  ship,  or  shall  absent 
himself  therefrom  without  leave,  or  shall  desert,  it  shall  be  lawful 
for  any  justice  of  the  peace  in  and  for  any  of  Her  Majesty's  do- 
minions, or  the  territories  under  the  government  of  the  East  India 
Company,  where  or  near  to  the  place  where  such  ship  shall  happen 
to  be,  or  where  such  seaman  shall  be  found,  and  such  justice  is 
hereby  required,  upon  complaint  made  upon  oath  by  the  master, 
mate,  or  owner,  or  his  agent,  to  issue  his  warrant,  and  cause  such 
seaman  to  be  apprehended,  and  brought  before  him ;  and  in  case 
such  seaman  shall  not  give  a  reason  to  the  satisfaction  of  such 
justice  for  his  neglect,  refusal,  or  absence,  as  the  case  may  be,  or 
in  case  of  desertion,  it  shall  be  lawful  for  any  such  justice,  upon 
due  proof  of  such  neglect,  refusal,  absence,  or  desertion,  to  commit 
such  seaman  to  prison  or  to  the  house  of  correction,  there  to  be 
imprisoned,  with  or  without  hard  labour,  at  the  discretion  of  such 

(e)  The   Minerva,  uhi  supra.     The  The  Isabella,  2  Rob.  241.     Elsworth 

George  Home,  uhi  supra.     The  West-  v.    Woolmore.      Abbott  on   Shipping, 

moreland,  1  W.  Rob.  206.     The  Eliza,  616.,  8th  ed. 

1  Hagg.  182.     The  Countess  of  Har-         O)  See  Kenno  v.  Bennett,  3  Q.  B.- 

court,  ibid.  248.  768. 

(/)  White  r.  Wilson,  2  B.  &  P.  1 16. 
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justice,  for  a  period  not  exceeding  thirty  days  ;  or  it  shall  be  law- 
ful for  the  said  justice,  if  he  shall  so  think  fit,  at  the  request  of  the 
master,  mate,  or  owner,  or  his  agent,  instead  of  committing  such 
seaman,  to  cause  him  to  be  conveyed  on  board  the  said  ship,  or  to 
be  delivered  to  the  master,  mate,  or  owner,  or  his  agent,  for  the 
purpose  of  being  so  conveyed  and  proceeding  on  the  voyage,  and 
also  to  award  to  the  master  or  owner  such  costs  incurred  in  the 
apprehension  of  the  seaman  as  to  such  justice  shall  seem  reasonable, 
not  exceeding  in  any  case  the  sum  of  forty  shillings,  which  shall  be 
chargeable  against  and  may  be  deducted  from  the  wages  of  such 
seaman  ;  and  whenever  any  seaman  shall  be  committed  to  prison 
or  to  any  house  of  correction,  the  justice  shall  cause  his  register 
ticket  to  be  delivered  to  the  governor  or  keeper  of  such  prison  or 
house  of  correction,  who  shall  retain  the  same  during  the  period  of 
the  seaman's  imprisonment,  and  at  the  expiration  of  such  period 
shall  return  the  register  ticket  to  the  seaman  ;  and  whenever  a 
seaman  shall  be  sentenced  to  death  or  transportation  the  officer 
having  the  custody  of  such  seaman  shall  transmit  his  register  ticket 
to  the  registrar  of  seamen." 

The  next  duty  of  a  seaman  under  this  contract  is  to-  exert 
himself  to  the  utmost  in  the  service  of  the  ship ;  and  therefore 
any  promise  of  extra  pay  as  an  inducement  to  extraordinary 
exertion  is  -nudum  pactum,  and  void,  (fi)  On  the  other  hand^ 
he  will  have  a  right  to  his  full  wages,  although  prevented,  by 
a  hurt  received  in  the  performance  of  his  duty,  or  by  sickness, 
from  performing  his  service  (i) ;  and,  if  he  remain  veith  the 
ship,  he  has  a  right  to  wages,  during  an  embargo,  provided  that 
she  afterward*  perform  her  voyage,  and  earn  freight.  (J)  And 
7  &  8  Vict.  c.  1 12.  sect.  49.  contains  a  provision  for  the  payment 
of  wages  due  to  seamen  left  behind  under  a  certificate  of  their 
not  being  in  a  condition  to  proceed  on  the  voyage.  A  seaman 
entering  or  impressed  into  the  King's  service,  does  not  forfeit 
the  wages  or  prize  money  which  he  had  previously  earned, 
or  incur  any  other  forfeiture  whatever,  but  will  have  a  right 
to  a  rateable  portion  of  wages  up  to  the  time  of  quitting  the 


(A)  Harris  v.  Watson,  Peake,  72. 
Stilk  V.  Myrick,  2  Camp.  317.  See 
Thompson  v.  Havelock,  1  Camp.  527. 
But  see  CJutterbuck  v.  Coffin,  3  M.  & 
Gr.  842. 


(i)  Abbott,  619.  8th  ed.  Chandler 
V.  Grieves,  2  H.  Bl.  606.  n.  a. 

(_/)  Beale  v.  Thompson,  3  B.  &  B. 
405.  ;  4  East,  546.  Johnson  v.  Bro- 
derick,  4  East,  56G, 
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merchant  vessel,  which  right  is  liable  to  be  defeated,  in  the   Duties  and 
same  way  as  if  he  had  remained  on  board,   ex.  gr.  by  cap-  ^en  under  the 
tare.  (K)  It  appears  also,  that  if  he  die  during  his  voyage,  his 
representatives  may  claim  pro  rata.  (/) 

With  respect  to  the  time  for  the  payment  of  the  wages  (m) ; 
it  is  enacted,  by  stat.  7  &  8  Vict.  c.  112.  sect.  11.,  as  follows  : — 

"  That  the  master  or  owner  of  every  ship  shall  and  is  hereby 
required  to  pay  to  every  seaman  his  wages  within  the  respective 
periods  following ;  (that  is  to  say),  if  the  ship  shall  be  employed  in 
coasting,  the  Wages  shall  be  paid  within  two  days  after  the  termin- 
ation of  the  agreement,  or  at  the  time  when  any  such  seaman  sliall 
be  discharged,  whichever  shall  first  happen ;  and  if  the  ship  shall 
be  employed  otherwise  than  coasting,  then  the  wages  shall  be  paid 
at  the  latest  within  three  days  after  the  cargo  shall  have  been 
delivered,  or  within  seven  days  after  the  seaman's  discharge, 
whichever  shall  first  happen;  and  in  all  cases  the  seaman  shall,  at 
the  time  of  his  discharge,  be  entitled  to  be  paid,  on  account,  a  sum 
equal  to  one  fourth  part  of  the  balance  due  to  him :  and  in  case 
the  master  or  owner  shall  neglect  or  refuse  to  make  payment  in 
manner  aforesaid,  he  shall  for  every  such  neglect  or  refusal  forfeit 
and  pay  to  the  seaman  the  amount  of  two  days'  pay  (to  be  re- 
covered as  wages)  for  each  day,  not  exceeding  ten  days  during 
which  payment  shall,  without  suifi.cient  cause,  be  delayed  beyond 
the  respective  periods  aforesaid :  provided  always,  that  nothing  in 
this  clause  contained  shall  extend  to  the  cases  of  ships  employed 
in  the  Southern  Whale  Fishery,  or  on  voyages  for  which  seamen, 
by  the  terms  of  their  agreement,  are  wholly  compensated  by  shares 
in  the  profits  of  tlie  adventure." 

By  sect.  12., 

"  That  every  such  payment  of  wages  to  a  seaman  shall  be  valid 
and  eflTectual  in  law,  notwithstanding  any  bill  of  sale  or  assignment 
which  may  have  been  made  of  such  wages,  or  of  any  attachment 
or  incumbrance  thereon,  and  that  no  assignment  or  sale  of  wages 
or  salvage  made  prior  to  the  accruing  thereof,  nor  any  power  of 

(A)  Wiggins   V.    Ingleton,    2    Lord  s.  7.,  prohibits  any  advance  of  wages 

Raym.   1211.      Clements  v.  Mayborn,  until    the    ship's    articles    have    been 

Abbott,  621.    8th  ed.      Paul  v.  Eden,  signed,  and  then   only  in  money  until 

ibid.     Anon.    2  Camp,  320.,  n.      Stat,  they   have  been  signed  on    board  six 

5  &  6  Wm.  4.  c.  19.  s.  46.  hours.      Every  payment  must  be  to  the 

(Z)  Armstrong  v.   Smith,    1    N.    R.  seaman  himself,  and  payments  contrary 

299.      Cutter  v.  Powell,  6  T.  R.  320.  to  the  Act  are  void.      See  the  statute 

(m)  The  statute  8&9  Vict.  c.  116.  in  Appendix. 
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Duties  and  attorney  expressed  to  be  irrevocable  for  the  receipt  of  any  such 
m^i  ^  "d^'^'^tl  wages  or  salvage,  shall  be  valid  or  binding  upon  the  party  making 
contract.  the  same,  and  any  attachment  to  be  issued  from  any  court  whatever 

shall  not  prevent  the  payment  of  w^ages  to  any  seaman ;  and  if 
during  the  voyage  the  allowance  of  provisions  which  a  seaman 
agreed  to  receive  shall  be  reduced  one  third  of  the  quantity  or  less, 
he  shall  receive  four  pence  per  day,  and  if  the  reduction  be  more 
than  one  third,  he  shall  receive  eight  pence  per  day,  during  the 
period  such  respective  deductions  may  be  made,  and  such  pecu- 
niary allowance  shall  be  paid  to  him  in  addition  to,  and  be  recover- 
able as  wages." 

The  following  section,  7  &  8  Yict.  c.  112.  sect.  51.,  applies 
to  the  case  of  a  seaman  quitting  a  merchant  ship  and  entering 
the  king's  service. 

"  That  when  any  seaman  shall  quit  any  such  ship  or  vessel  as 
aforesaid,  in  order  to  enter  into  her  Majesty's  naval  service,  and 
shall  thereupon  be  actually  received  into  such  service,  not  having 
previously  committed  any  act  amounting  to  and  treated  by  the 
master  as  desertion,  he  shall  be  entitled,  immediately  upon  such 
entry,  to  have  his  register  ticket  and  all  his  clothes  and  effects  on 
board  such  ship  or  vessel  delivered  to  him,  and  to  receive  from 
the  master  the  proportionate  amount  of  his  wages  up  to  the  period 
of  such  entry,  to  be  paid  either  in  money  or  by  a  bill  on  the  owner ; 
all  which  register  ticket,  clothes,  effects,  money,  or  bill,  such 
master  is  hereby  required  to  deliver  and  pay  to  him  accordingly, 
under  a  penalty  of  twenty  pounds  for  any  refusal  or  neglect,  to  be 
recovered  with  full  costs  of  suit  by  such  seaman;  but  in  case  the 
master  shall  have  no  means  of  ascertaining  the  balance,  he  shall 
make  out  and  deliver  to  such  seaman  a  certificate  of  the  period  of 
his  service,  and  the  rate  of  wages  he  is  entitled  to,  producing  at 
the  same  time  to  the  commanding  or  other  officer  of  her  Majesty's 
vessel  the  agreement  with  the  seaman ;  and  every  such  master, 
upon  the  delivery  of  such  register  ticket,  clothes,  and  effects,  and 
the  settlement  of  such  wages  in  manner  herein  mentioned,  shall 
receive  from  the  officer  in  command  of  the  vessel  into  which  the 
seaman  shall  have  entered  a  certificate  of  such  entry,  endorsed  on 
the  agreement,  and  signed  by  the  said  officer,  which  such  officer 
is  hereby  required  to  give." 

The  owner  or  master  is  bound  during  the  voyage  to  keep 
a  proper  supply  of  medicine,  suitable  to  the  accidents  and 
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diseases  likely  to  occur  during  the  voyage,  and,  in   certain   Duties  and 

.  -  rights  of  sea- 

cases,  to  provide  a  surgeon.  men  under  the 

The  enactment  (n)  is  as  follows :  — 

"  That  every  ship,  navigating  hetween  the  United  Kingdom  and 
any  place  out  of  the  same,  shall  have  and  keep  constantly  on  board 
a  sufficient  supply  of  medicines  and  medicaments  suitable  to  acci- 
dents and  diseases  arising  on  sea  voyages,  in  accordance  with  the 
scale  which  shall  from  time  to  time,  or  at  any  time  be  issued  by 
the  lord  high  admiral,  or  by  the  commissioners  for  executing  the 
office  of  lord  high  admiral,  and  published  in  the  London  Gazette  ; 
and  every  ship  (except  those  bound  to  European  ports  or  to  ports 
in  the  Mediterranean  sea)  shall  also  have  on  board  a  sufficient 
quantity  of  lime  or  lemon  juice,  sugar,  and  vinegar,  the  lime  or 
lemon  juice,  sugar,  and  vinegar  to  be  served  out  to  the  crew, 
whenever  they  shall  have  been  consuming  salt  provisions  for  ten 
days  ;  the  lime  or  lemon  juice  and  sugar  daily,  after  the  rate  of 
half  an  ounce  each  per  day,  and  the  vinegar  weekly,  at  the  rate  of 
half  a  pint  per  week  to  each  person,  so  long  as  the  consumption  of 
salt  provisions  be  continued  ;  and  in  case  any  default  shall  be 
made  in  providing  and  keeping  such  medicines,  medicaments,  and 
lime  or  lemon  juice,  sugar,  and  vinegar,  the  owner  of  the  ship 
shall  incur  a  penalty  of  twenty  pounds  for  each  and  every  default ; 
and  in  case  of  default  of  serving  out  such  lime  or  lemon  juice, 
sugar,  or  vinegar  as  aforesaid,  the  master  shall  incur  a  penalty  of 
five  pounds  for  each  and  every  default ;  and  in  case  the  master  or 
any  seaman  shall  receive  any  hurt  or  injury  in  the  service  of  the 
ship,  the  expence  of  providing  the  necessary  surgical  and  medical 
advice,  with  attendance  and  medicines,  and  for  his  subsistence  until 
he  shall  have  been  cured,  or  shall  have  been  brought  back  to  some 
port  of  the  United  Kingdom,  shall,  together  with  the  costs  of  his 
conveyance  to  the  United  Kingdom,  be  defrayed  by  the  said  owner 
of  the  ship  without  any  deduction  whatever  on  that  account  from 
the  wages  of  such  master  or  seaman ;  and,  if  paid  by  any  officer  or 
other  person  on  behalf  of  her  Majesty,  the  amount  with  full  costs 
of  suit  shall  be  recovered  as  a  debt  due  to  her  Majesty  ;  and  every 
ship  having  one  hundred  persons  or  upwards  on  board,  and  every 
ship  the  voyage  of  which  shall  be  deemed  under  the  provisions  of 
the  act  passed  in  the  sixth  year  of  the  reign  of  her  present 
Majesty,  intituled  '  An  Act  for  regulating  the  carriage  of  pas- 
sengers in  merchant  vessels,'  to  exceed  twelve  weeks,  having  fifty 

(m)  7&8  Vict.  c.  112.  s.  18. 
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persons  or  upwards  on  board,  shall  have  on  board,  as  one  of  her 
complement,  some  person  duly  authorized  by  law  to  practise  in 
this  kingdom  as  a  physician,  surgeon,  or  apothecary  (o)  ;  and  in 
case  of  every  default  the  owner  shall  incur  a  penalty  not  exceeding 
one  hundred  pounds." 

On  his  discharge,  the  seanaan  is,  by  7  &  8  Vict.  c.  112.  s.  13., 
entitled  to  a  certificate,  specifying  the  period  of  service,  and 
time  and  place  of  discharge,  and  the  master's  refusal  to  give 
it,  if  without  reasonable  cause,  subjects  him  to  a  penalty  of  51. 
And,  if  the  ship  be  sold  at  a  foreign  port,  the  seamen  are,  by 
sect.  17.,  entitled  either  to  be  provided  with  employment  in  a 
British  vessel  homeward  bound,  or  to  be  provided  by  the 
master  with  a  passage  and  subsistence  home,  or  else  to  have 
a  sufficient  sum  for  that  purpose  deposited  with  the  British 
Consul. 

To  prevent  the  improper  leaving  of  seamen  behind,  or  forcing 
them  on  shore,  the  same  statute  enacts  as  follows  (p)  :  — 

"  And  whereas  great  mischiefs  have  arisen  from  masters  of 
merchant  ships  leaving  seamen  in  foreign  parts,  who  have  been 
thus  reduced  to  distress,  and  thereby  tempted  to  become  pirates  or 
otherwise  misconduct  themselves,  and  it  is  expedient  to  amend 
and  enlarge  the  law  in  this  behalf ;  be  it  therefore  enacted.  That  if 
any  master  of  a  ship  belonging  to  any  subject  of  her  Majesty  shall 
discharge  any  person  belonging  to  his  ship  or  crew  at  any  of  her 
Majesty's  colonies  or  plantations,  without  the  previous  sanction  in 
writing  (to  be  endorsed  on  the  agreement)  of  the  governor  or 
other  officer  holding  the  chief  authority  there,  or  of  the  secretary 
or  other  officer  duly  appointed  by  the  government  there  in  that 
behalf,  or  in  the  absence  of  such  functionaries,  then  of  the  chief 
officer  of  customs  resident  at  or  near  such  port  or  place,  or  shall 
discharge  any  such  person  at  any  other  place  abroad  without  the 
like  previous  sanction,  to  be  so  endorsed  on  the  agreement  by  her 
Majesty's  minister,  consul,  or  vice  consul  there,  or  in  the  absence 
of  any  such  functionary,  then  of  two  respectable  merchants  resident 
there,  such  master  shall  be  guilty  of  a  misdemeanor ;  or  if  any 
master  of  any  such  ship  shall  abandon  or  leave  behind  at  any  such 
colony  or  plantation  any  person  belonging  to  his  ship  or  crew,  on 
the  plea  or  pretence  of  unfitness  or  inability  to  proceed  upon  the 

(o)  Tills  provision  as  to  carrying  a     North    Amerlcaj    by  stat.  8  &  9  Vict, 
medical   man    is  repealed   as  to  ships     c.  14, 
carrying  passengers  to  the  east  coast  of         (/))  Sects.  46,  47,  48. 
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voyage,  or  of  desertion  or  disappearance  from  the  ship,  without  a   Duties  and 

previous  certificate  in  writing  (to  be  endorsed  on  the  agreement)   ''g^^'^  °^  s^*- 
'■  °   ^  .  .  ™^'^  under  the 

of  the  governor,  secretary,  or  other  officer  as  aforesaid,  or  in  the  contract, 
absence  of  such  functionary,  then  of  the  chief  officer  of  customs 
resident  at  or  near  such  port  or  place,  certifying  such  unfitness, 
inability,  desertion,  or  disappearance,  or  shall  abandon  or  leave 
behind  any  person  belonging  to  his  ship  or  crew  at  any  other 
place  abroad,  on  shore  or  at  sea,  upon  such  plea  or  pretence, 
without  the  like  previous  certificate  of  her  Majesty's  minister, 
consul,  or  vice  consul  there,  or  in  the  absence  of  any  such  func- 
tionary, then  of  two  respectable  merchants,  if  there  be  any  such  at 
or  within  a  reasonable  distance  from  the  place  where  the  ship 
shall  then  be,  such  master  shall  be  guilty  of  a  misdemeanor  ;  or  if 
any  master  of  any  such  ship,  in  case  any  person  belonging  to  his 
ship  or  crew  shall  desert  from  the  said  ship  at  any  place  abroad, 
shall  neglect  to  notify  the  same  in  writing  to  one  of  such  function- 
aries as  aforesaid,  if  there  be  any  such  resident  at  or  near  the 
place,  and  in  their  absence,  if  it  be  out  of  her  Majesty's  dominions, 
then  to  two  respectable  merchants,  if  there  be  such  at  or  near  the 
place,  within  twenty-four  hours  of  such  desertion,  such  master 
shall  be  guilty  of  a  misdemeanor ;  and  the  said  functionaries  are 
hereby  authorized  and  required,  and  the  said  merchants  are  autho- 
rized, to  examine  into  the  grounds  of  such  proposed  discharge,  or 
into  the  plea  or  pretence  of  such  unfitness,  inability,  desertion,  or 
disappearance  as  aforesaid,  in  a  summary  way,  upon  oath  (which 
oath  they  are  hereby  respectively  authorized  to  administer),  and 
to  grant  or  refuse  such  sanction  or  certificate  according  to  the  cir- 
cumstances, and  as  it  shall  appear  to  them  to  be  just. 

"  And  be  it  enacted.  That  if  the  master  of  any  ship  belonging 
to  any  of  her  Majesty's  subjects,  or  the  mate  or  other  officer  of 
such  ship,  shall  wrongfully  force  on  shore  and  leave  behind,  or 
shall  otherwise  wilfully  and  wrongfully  leave  behind  on  shore,  or 
at  sea,  in  or  out  of  her  Majesty's  dominions,  any  person  belonging 
to  his  ship  or  crew,  before  the  completion  of  the  voyage  for  which 
such  person  was  engaged,  or  the  return  of  the  ship  to  the  United 
Kingdom,  such  master,  mate,  or  other  officer  shall  be  guilty  of  a 
misdemeanor ;  and  every  misdemeanor  mentioned  or  created  by 
this  act  shall  and  may  be  prosecuted  by  information  at  the  suit  of 
her  Majesty's  attorney  general,  or  by  indictment  or  other  legal 
proceeding  in  any  court  having  criminal  jurisdiction  in  her 
]\Iajesty's  dominions  at  home  or  abroad ;  and  the  offence  may  be 
laid   and  charged   in  the  said  information,  indictment,  or  other 
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legal  proceeding  to  have  been  committed  in  the  county  or  place 
where  the  offender  shall  happen  to  be,  who,  being  convicted 
thereof,  shall  be  liable  to  fine  or  imprisonment,  or  both,  as  to  the 
court  before  whom  he  is  tried  shall  seem  meet ;  and  every  court  is 
hereby  authorized  to  issue  a  commission  or  commissions  for  the 
examination  of  any  witness  or  witnesses  who  may  be  absent  or 
out  of  the  jurisdiction  of  the  court ;  and  at  the  trial  the  depositions 
taken  under  such  commission  or  commissions,  if  such  witness  or 
witnesses  shall  be  then  absent,  shall  be  received  in  evidence. 

"  And  be  it  enacted.  That  if  any  master  shall,  contrary  to  the 
provisions  of  this  act,  discharge,  abandon,  or  leave  behind  any  sea- 
man or  other  person  belonging  to  the  ship  or  crew,  with  or 
without  his  consent,  it  shall  be  incumbent  on  such  master,  in  any 
information,  indictment,  or  other  proceeding  against  him  to 
produce  or  prove  such  sanction  or  respective  certificate  as  afore- 
said, or  prove  the  impracticability  of  obtaining  such  certificate." 


Section  III.  —  Wages,  how  lost  or  forfeited. 


Wages,  how 
lost  or  for- 
feited. 


The  wages  of  seamen,  whether  hired  by  the  voyage  or  the 
month,  are  sometimes  lost,  and  QornQivcaQS,  forfeited.  Freight 
is  said  to  be  the  mother  of  wages  {(j);  and  if,  during  the 
voyage,  a  total  loss  or  capture  of  the  ship  take  place,  the 
seamen,  except  when  stat.  7  &  8  Vict.  c.  112.  s.  18.  protects 
them,  lose  their  wages,  {f)  But  if  there  be  an  outward  and 
a  homeward  voyage,  they  will  be  entitled  to  wages  for  the 
former,  if  the  ship  were  lost  during  the  latter;  unless  the  two 
were  by  agreement  consolidated  into  one  (s) ;  for  then  no 
freight  would  have  been  earned.  So  if  there  be  several 
cargoes  and  several  voyages,  they  have  a  right  to  wages  up  to 
the  conclusion  of  the  last.  If  the  ship  go  out  empty  to 
look  for  freight  and  return  without  procuring  any,  the  seamen 
are  entitled  to  their  wages.  {£)     And,  if  money  have  been 


(9)  There  are  some  exceptions  to 
this  doctrine.  See  The  Neptune,  1 
Hagg.  227. 

(r)  Abbott,  619.,  8th  ed.  Appleby 
V.  Dods,  8  East,  800.  Abernethy  v. 
Landale,  Dougl.  539.  ;  1  Sid.  179. 
Hernaman  v.  Bawden,  3  Burr.  1844. 


(s)  Anon.  1  Ld.  Raym.  639.;  12 
Mod.  408.;  2  Magens,  113.  See 
Appleby  v.  Dods,  8  East,  300.  Jesse 
V.  Roy,  4  Tyrwh.  626.  1  C.  M.  &  R. 
316.      The  Juliana,  2  Dods.  504. 

(0  The  Neptune,  Clarke,  A.  R. 
227. :  Abb.  485. 
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advanced  to  the  owner  in  part  of  freight,  they  have  a  right  to  Wages,  how 

wages  -pro  rata  out  of  that,  although  the  vessel  have  been  f^j^g^ 

wrecked  before  the  termination  of  the  voyage,  (m)     If,  in  case 

of  a  wreck,  the  cargo  be  saved,  and  the  merchant  pay  part  of 

the  freight  in  respect  thereof,   the   seamen  seem  both   on 

principle  and  authority  entitled  to  part  of  their  wages,  (u) 

Indeed  it  was  before  the  late  statute  questioned  whether  their 

right  to  this  part  could  be  prevented  from  accruing  by  an 

express  stipulation  in  the  contract  of  hiring,  and,  though  it  was 

at  last  settled  that  in  a  court  of  common  law  at  least  it  might 

be  so  (^^),  yet  the  late  statute  expressly  invalidates  any  clause 

or  stipulation  of  that  nature,  {x)     And  it  was  held,  where  by 

great  labour  they  had  saved  part  of  the  ship,  that  they  were 

entitled  to  wages  out  of  the  produce,  (y)     But  it  is  said,  that 

if  the  ship  were  not  seaworthy,  and  the  voyage  discontinued 

on  that  account,  the  seamen's  remedy  is  not  for  wages,  but  by 

a  special  action  for  the  breach  of  contract,  (z)     They  seem 

entitled  to  their  wages,  subject,  perhaps,  to  a  deduction  for 

salvage,  in  case  of  capture  and  recapture,  (a) 

The  statute  7  &8  Vict.  c.  112.  s.  17.  enacts,  that,  in  all 
cases  of  wreck  or  loss  of  the  ship,  every  surviving  seaman 
shall  be  entitled  to  his  wages  up  to  the  period  of  the  wreck 
or  loss  of  the  ship,  whether  such  ship  shall  or  shall  not  have 
previously  earned  freight,  provided  the  seaman  shall  produce 
a  certificate  from  the  master  or  chief  surviving  officer  of  the 
ship,  that  he  had  exerted  himself  to  the  utmost  to  save  the 
ship,  stores,  and  cargo. 

According  to  the  doctrine  of  the  common  law  (Z»),  which  has 
been  affirmed  and  extended  by  many  enactments  of  the  Le- 
gislature (c),  desertion  from  the  ship  forfeits  the  seaman's 

(m)  Anon.     2    Shower,    283.        See  Ld.   Raym.  1211.      See  The  Friends, 

Saunders  v.  Drew,  3  B.  &  Ad.  445.  4  Rob.  143.     And  Beale  v.  Thompson, 

{v)  Abbott,  631.,  8th  ed.  4  East,  546. 

\io)  Jesse  V.  Roy,  4  Tyrwh.  626.     1  (V)  The   Baltic  Merchant,    1    Edw. 

C.  M.  &  R.  316.       See  The  Juliana,  2  86.  ;  Molloy,  B.  2.  c.  3.  s.  10.    Bulmer, 

Dods.  504.  1   Hagg.    163.      See  The  Eliza,   ibid. 

(.r)  7  &8  Vict.  c.  112    s.  5.  182.      Countess     of     Karcourt,     ibid. 

(y)  The    Neptune,     1    Hagg.    227.  248.    The  Pearl,  5  Rob.  224.      Neave 

The  Reliance,  2  W.  Rob.  120.  v.   Pratt,  2   N.  R.    408.      As  to  what 

(z)  Eaken  v.  Thorn,  5  Esp.  6.  constitutes  a   desertion,   see  the  West- 

(a)  Bergstrom  v.  Mills,  3  Esp.  36.  moreland,  1  W.  Rob.  206. 

.    Sed  vide  Chandler  v.   Meade,  cited  2  (c)  11  &  12  Wm.  3.  c  7.  s.  17.,  2 
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Wages,  how       wages.     The  statutory  provision  now  in  force  upon  this  sub- 
feited.      "        j^^^*  is  7  &  8  Vict.  c.  112.  s.  9.,  which  enacts  as  follows:  — 

"  That  any  seaman  or  other  person  who  shall  desert  the  ship  to 
which  he  shall  belong  shall  forfeit  to  the  owner  thereof  all  his 
clothes  and  effects  which  he  may  leave  on  board,  and  he  shall  also 
forfeit  all  wages  and  emoluments  to  which  he  might  otherwise  be 
entitled ;  and  in  case  of  any  seaman  deserting  abroad  he  shall  like- 
wise forfeit  all  wages  and  emoluments  whatever  which  shall  be  or 
become  due,  or  be  agreed  to  be  paid  to  him  from  or  by  the  owner 
or  master  of  any  other  ship  in  the  service  whereof  such  seaman 
may  have  engaged  for  the  voyage  back  to  the  United  Kingdom ; 
and  that  all  wages  and  portions  of  wages  and  emoluments  which 
shall  in  any  case  whatever  become  forfeited  for  desertion  shall  be 
applied,  in  the  first  instance,  in  or  towards  the  reimbursement  of 
the  expences  occasioned  by  such  desertion  to  the  owner  or  master 
of  the  ship  from  which  the  seaman  shall  have  deserted,  and  the  re- 
mainder shall  be  paid  to  the  Seaman's  Hospital  Society ;  and  the 
master  shall,  in  case  of  desertion  in  the  United  Kingdom,  deliver 
up  the  register  ticket  of  such  seaman  or  other  person  to  the  col- 
lector or  comptroller  of  the  customs  at  the  port :  provided  always, 
that  every  desertion  be  entered  in  the  log  book  at  the  time  (</),  and 
certified  by  the  signatures  of  the  master  and  the  mate,  or  the  master 
and  one  other  credible  witness ;  and  that  the  absence  of  a  seaman 
from  his  ship  for  any  time  within  twenty-four  hours  immediately 
preceding  the  sailing  of  the  ship  from  any  port,  whether  before  the 
commencement  or  during  the  progress  of  any  voyage,  wilfully  and 
knowingly,  without  permission,  or  the  wilful  absence  of  a  seaman 
from  his  ship  at  or  for  any  time  without  permission,  and  under 
circumstances  showing  an  intention  to  abandon  the  same,  and  Jiot 
return  thereto,  shall  be  deemed  a  desertion  of  and  from  the  same 
ship ;  and  in  case  any  seaman  shall  desert  in  parts  beyond  the  seas, 
and  the  master  of  the  ship  shall  engage  a  substitute  at  a  higher 
rate  of  wages  than  that  stipulated  in  the  agreement  to  be  paid  to 
the  seaman  so  deserting,  the  owner  or  master  of  the  ship  shall  be 
entitled  to  recover  from  the  deserter,  by  summary  proceeding,  in 

Geo.  2.  c.  36.  s.  3.,  made  perpetual  by  common    law  as   to    desertion    is    not 

2  Geo.  3   c.  31;  31    Geo.  3.  c.  39.  ss.  excluded  by  them.    The  Westmoreland, 

3  &  4,  relating  to  the  coasting  trade.  1  W.  Rob.  206.      The  Two  Sisters,  2 
37  Geo.  3.  c.  73.  s.  1,  relating  to  West  W.  Rob.  12.5. 

India  Traders.     4  Geo.  4.  c.  25.  s.  9.  (d)  As  to  the  necessity  for  this,  in 

These  acts  were  repealed  by  the  5  &  6  order  to  work  a  forfeiture  of  wages,  see 

Wm.  4.  c.  1 9,  and  are  only  mentioned  The  Two  Sisters,  iibi  sup, 
historically.     The   application   of  the 
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the  same  manner  as  penalties  are  by  this  act  made  recoverable  (so  Wages,  how 
far  as  the  same  can  be  applied),  any  excess  of  wages  or  portion  J^^}^^^  °^' 
thereof,  which  such  owner  or  master  shall  pay  to  such  substitute 
beyond  the  amount  which  would  have  been  payable  to  the  deserter 
in  case  he  had  duly  performed  his  service  pursuant  to  his  agreement : 
Provided  always,  that  no  seaman  shall  be  imprisoned  longer  than 
three  calendar  months  for  nonpayment  of  any  such  excess  of  wages." 

A  forfeiture  of  wages  may,  of  course,  be  waived  by  the 
party  entitled  to  take  advantage  of  it.  (e)  It  was  held,  before 
the  late  act,  that  quitting  the  ship  with  leave  of  the  master, 
and  refusing  to  return  when  ordered,  is  desertion  (/) ;  but, 
quitting  the  ship,  and  refusing  to  proceed  on  a  voyage  not 
designated  by  the  articles,  is  not  so  (ff) ;  nor  is  a  man  a 
deserter  who  has  been  compelled  to  quit  the  ship  by  inhuman 
treatment,  or  by  want  of  provisions  (h),  or  dismissed  without 
lawful  cause,  (i)  So  merely  quitting  the  ship  without  leave 
and  going  on  shore  for  a  temporary  purpose,  e.  g.  to  obtain 
legal  advice  as  to  the  effect  of  the  articles,  does  not  constitute 
desertion,  {j)  The  6  h^  Wm.  4.  c.  19.  s.  9.  enacted  that  an 
absence  from  the  ship  for  any  time  within  the  space  of  twenty- 
four  hours  immediately  preceding  her  sailing,  without  per- 
mission from  the  master,  or  for  any  period,  however  short, 
under  circumstances  plainly  showing  that  it  was  not  his 
intention  to  return,  should  be  deemed  an  absolute  desertion. 
But  this  section  was  held  not  to  apply  to  a  desertion  after  the 
ship's  arrival  at  her  port  of  discharge,  that  case  being  provided 
for  by  section  7.  {h) 

Temporary  absence  from  duty  without  leave  and  wilful,  after 
the  ship  has  left  her  first  port  of  clearance,  is  by  the  same  act 
(7  &  8  Vict.  c.  112.  ss.  7  &  8.),  punished  as  follows :  — 

"  And  be  it  enacted,  That  if  any  seaman  during  the  time  or 

(e)  Miller  v.  Brant,  2  Camp.  590.  (i)  Limland  v.  Stevens,  3  Esp.  269. 

(/)  The  Bulmer,  I  Hagg.  163.    The  Sigard  v.  Roberts,  3  Esp.  72. 

Pearf,  5  Rob.  224.  (j)  The  Westmoreland,   1  W.  Rob. 

(fj)  The  Eliza,  1  Hagg.  182.      Tlie  216. 

Countess  of  Harcourt,  ?6id.  168.  (A)  McDonald  v.  Jopling,  4  M.  & 

(A)  The  Castile,  1  Hagg.  59.  W.  285. 
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Wages,  how       period  specified  for   his  service  sliall  wilfully  and  without  leave 
j.°?*  'V^  absent  himself  from  the  ship,  or  otherwise  from  his  duty,  he  shall 

(in  all  cases  not  of  desertion,  or  not  treated  as  such  by  the  master,) 

forfeit  out  of  his  wages  the  amount  of  two  days  pay,  and  for  every 
twenty- four  hours  of  such  absence  the  amount  of  six  days  pay,  or, 
at  the  option  of  the  master,  the  amount  of  such  expences  as  shall 
have  been  necessarily  incurred  in  hiring  a  substitute  ;  and  in  case 
any  seaman  while  he  shall  belong  to  the  ship  shall  without 
sufficient  cause  neglect  or  refuse  to  perform  such  his  duty  as  shall 
be  reasonably  required  of  him  by  the  master  or  other  person  in 
command  of  the  ship,  he  shall  be  subject  to  a  like  forfeiture  in 
respect  of  every  such  oiFence,  and  of  every  twenty-four  hours  con- 
tinuance thereof;  and  in  case  any  such  seaman,  after  the  ship's 
arrival  at  her  port  of  delivery,  and  before  her  cargo  shall  be  dis- 
charged, shall  quit  the  ship,  without  a  previous  discharge  or  leave 
from  the  master,  he  shall  forfeit  one  month's  pay  out  of  his  wages : 
provided  always,  that  no  such  forfeiture  shall  be  incurred  unless 
the  fact  of  the  seaman's  absence,  neglect,  or  refusal  shall  be  duly 
entered  in  the  ship's  log  book,  the  truth  of  which  entry  it  shall  be 
incumbent  on  the  owner  or  master,  in  all  cases  of  dispute,  to  sub- 
stantiate by  the  evidence  of  the  mate  or  some  other  credible 
witness." 

"  And  be  it  enacted.  That  in  all  cases  where  the  seaman  shall 
have  contracted  for  wages  by  the  voyage  or  by  the  run  or  by  the 
share,  and  not  by  the  month  or  other  stated  period  of  time,  the 
amount  of  forfeitures  to  be  incurred  by  seamen  under  this  act  shall 
be  ascertained  in  manner  following ;  (that  is  to  say,)  if  the  whole 
time  spent  in  the  voyage  agreed  upon  shall  exceed  one  calendar 
month,  the  forfeiture  of  one  month's  pay  expressed  in  this  act  shall 
be  accounted  and  taken  to  be  a  forfeiture  of  a  sum  of  money  bearing 
the  same  proportion  to  the  whole  wages  or  share  as  a  calendar 
month  shall  bear  to  the  whole  time  spent  in  the  voyage ;  and  in 
like  manner  a  forfeiture  of  six  days  pay,  or  less,  shall  be  accounted 
and  taken  to  be  a  forfeiture  of  a  sum  bearing  the  same  proportion 
to  the  whole  wages  or  share  as  the  six  days  or  other  period  shall 
bear  to  the  whole  time  spent  in  the  voyage  ;  and  if  the  whole  time 
spent  in  the  voyage  shall  not  exceed  the  period  for  which  the  pay 
is  to  be  forfeited,  the  forfeiture  shall  be  accounted  and  taken  to  be 
a  forfeiture  of  the  whole  wages  or  share  ;  and  the  master  or  owner 
is  hereby  authorized  to  deduct  the  amount  of  all  forfeitures  out  of 
the  wages  or  share  of  any  seaman  incurring  the  same."  {I) 

(/)   And  see,  on  the  corresponding     sections  in  the  former  statute,   Fron- 
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Neglect    or   refusal   to    assist   the  master  in  his  defence  Wages,  how 
against  pirates,  forfeits  the  wages  (m)  ;  and  so,  it  seems,  does  fgited. 
a  justifiable  discharge  for  gross  misconduct,  (w)     And  if  the  ~ 
cargo  be  embezzled  or  injured  by  the  fraud  or  negligence  of 
the  seamen,  the  owner  has  a  right  (as  the  agreement  given  in 
the  schedule  to  the  act  states)  to  deduct  a  compensation  from 
the   wages   of  those   whose   misconduct   has   produced  the 
injury  (o) ;  but  he  has  no  right  to  make  any  deduction  on 
that  account  from  the  wages  of  the  innocent,  (p) 


Section  IV.  —  Remedies  of  Seaman  for  his  Wages. 

It  only  remains  to  state  the  remedies  which  the  law  has  Remedies  of 
provided  for  the  recovery  of  seamens'  wages.  If  the  hiring  ^^gg" 
be  on  the  usual  terms,  and  made  by  words,  or  by  writing 
only,  and  not  by  deed,  the  seamen,  or  any  one  or  more  of 
them,  and  every  officer,  except  the  master,  may  sue  in  the 
Court  of  Admiralty,  and  may,  by  the  process  of  that  Court, 
arrest  the  ship  as  a  security  for  their  demand,  or  cite  the 
masters  or  owners  personally,  to  answer  them(^);  and  that  not 
only  for  the  wages  earned  during  the  voyage,  but  for  those 
earned  in  fitting  the  ship  out,  if  the  owners  will  not  afterwards 
despatch  it(r);  the  same  remedy  is,  generally  speaking,  open 
to  foreign  seamen,  whose  claim  is  founded  on  the  maritime 
law.(s)     And,  where  the  seamen  thus  proceed  against  the 

tine  V.  Frost,  3  B.  &  P.  302.      McDo-  1206.     The  Boatswain,  King?;.  Ragg, 

nald  V.  Jopling,  4  M.  &  W.  285.     The  2    Str.   858  ;    1    Barnard,    297.      The 

Two  Sisters,  2  W.  Rob.  127.  Carpenter,   Wheeler    v.    Thompson,    1 

(m)  22  &  23  Car.  2.  c.  II.  s.  7.  Str.   707.     The  Surgeon,    Sayer,   136. 

(«)   Robinet   v.    The    Ship    Exeter,  The   Mate,    Bayley  v.    Grant,    1    Ld. 

Rob.    261.     The    Blake,    1    W.    Rob.  Raym.  632 ;   Salk.  33.     Read  v.  Chap- 

73.  man,  2  Str.  937. 

(o)  MoUoy,    B.    2.    c.    3.    s.    9;    2  (r)  Wells  v.   Osman,  2  Ld.  Raym. 

Shower,  167  ;   1  Ld.  Raym.  650.  1044  ;  6  Mod.  238.      Mills  v.  Gregory, 

(p)  Thompson  v.  Collins,  1    N.  R.  Sayer,  127. '   But  see  as  to  the  juris- 

347.  diction  of  the  Court  of  Admiralty,  in 

(g)  Abbott,  656,  8tli  ed.   citing  as  such  a  case.   The   City  of  London,    1 

to  the  seamen,  Winch.  8.      Alleson  v.  W.  Rob.  88. 

Marsh,  2  Vent.   181.     Anon.  3  Mod.  (s)  Abbott,    657,    8th    ed.        The 

379.      Benns  v.    Parr,    2  Ld.    Raym.  Golubchick,  1  W.  Rob.  143. 
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Remedies  of      ship,  their  claim  is  preferred  to  all  other  charges  on  her, 

seaman  for  his        .  i     •      i   i  i  •      i  •  j         •  j. 

wages.  Since  to  their  labour  alone  is  her  preservation  and  existence 

attributable.  (^) 

If  the  agreement  be  by  deed,  or  contain  special  terms,  the 
seaman's  remedy  is  by  action  in  the  courts  of  common 
law  (u) ;  which  remedy  is  also  open  to  him  in  cases  where  the 
Admiralty  has  jurisdiction,  and  it  is  the  only  one  to  which 
the  master  can  have  recourse  (u),  if  he  fail  to  reimburse 
himself,  as  he  may,  out  of  the  ship's  freight  and  earnings. 
But,  whether  the  party  sue  in  the  Court  of  Admiralty,  or  at 
law,  the  suit  must  be  commenced  within  six  years,  except  in 
case  of  disability,  {w)  The  seaman  has  a  right  to  sue  either 
the  master  or  the  owners ;  and,  whenever  it  becomes  necessary 
to  produce  the  agreement  in  Court,  it  lies  on  them,  not  upon 
him,  to  do  so.  (ar) 

By  7  &  8' Vict.  c.  112.  s.  14., 

"  And  be  it  enacted,  That  if  three  days  after  the  termination  of 
the  stipulated  service,  or  if  three  days  after  a  seaman  shall  have 
been  discharged,  he  shall  be  desirous  of  proceeding  on  another 
voyage,  and  in  order  thereto,  or  for  any  other  sufl&cient  reason, 
shall  require  immediate  payment  of  any  amount  of  wages,  not  ex- 
ceeding twenty  pounds,  due  to  him,  it  shall  be  lawful  for  any  justice 
of  the  peace,  in  and  for  any  part  of  Her  Majesty's  dominions  or  the 
territories  under  the  government  of  the  East  India  Company,  where, 
or  near  to  the  port  or  place  where  such  service  shall  have  termi- 
nated, or  such  seaman  shall  have  been  discharged,  or  the  party  or 
parties  liable  shall  be  or  reside,  on  application  from  such  seaman, 
and  on  satisfactory  proof  that  he  would  be  prevented  from  em- 
ployment or  incur  serious  loss  or  inconvenience  by  delay,  to  sum- 
mon such  party  or  parties  before  liim,  and  if  it  shall  appear  to  the 
satisfaction  of  such  justice  that  there  is  no  reasonable  cause  for 

(f)  The  Favorite,  2  Rob.  232.  (v)   Read  v.   Chapman,  2  Str.  937. 

(m)  See    Abbott,  656    &    663,    8th  Favorite,  2  Rob.  233.      Ragg  v.  King, 

ed.  ;    2    Dodson's   A.  R.  p.  12,      Opy  2  Str.  858.      Clay  r.  Sudgrave,  Sal.  33  ; 

V.   Child,    Salk.    31.       Day  v.    Searle,  1    Ld.    Raym.    576;    12    Mod.    405; 

Abbott,  660,  8th  ed.      How  v.  Napier,  Carth.   518;    but  see  7    &  8  Vict.  c. 

4  Burr.  1944.      Vide  Abbott,  663,  8th  112.  s.  16.  post,  p.  406. 

ed.  and  Menetone  v.  Gibbons,  3  T.  R.  (w)  Stat.  4  Anne,  c.  16.   s.  17,   18, 

267,  and  Buck  v.  Attwood,  2  Str.  761.  19;   21  Jac.  1.  c.  16.  s.  3.   7. 

The  Mona,  1  W.  Rob.  137.     The  Riby  {x)  Bowman  ».  Manzleman,  2  Camp. 

Grove,  1  W.  Rob.  52.  315.     Stat.  7  &  8  Vict.  c.  1 12.  s.  6. 


wages. 
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delay,  to  order  payment  to  be  made  forthwith,  and  in  default  of  im-   Remedies  of 
mediate  compliance  with  such  order  such  party  or  parties  shall  for- 
feit and  pay  to  such  seaman,  in  addition  to  his  wages,  the  sum  of 
five  pounds." 

And  by  sects.  15.  and  16.,  it  is  enacted, 

"  That  in  all  cases  of  wages,  not  exceeding  twenty  pounds, 
which  shall  be  due  and  payable  to  any  seaman,  it  shall  be  lawful 
for  any  justice  of  the  peace  in  and  for  any  part  of  Her  Majesty's 
dominions,  or  the  territories  under  the  government  of  the  East 
India  Company,  where,  or  near  to  the  place  where  the  ship  shall 
have  ended  her  voyage,  cleared  at  the  Custom  House,  or  discharged 
her  cargo,  or  where,  or  near  to  the  place  where  the  party  or  either 
of  the  parties  upon  whom  the  claim  is  made  shall  be  or  reside,  upon 
complaint  on  oath  made  to  such  justice  by  such  seaman,  or  on  his 
behalf,  to  summon  such  party  or  parties  to  appear  before  him  to 
answer  such  complaint ;  and  upon  the  appearance  of  such  party  or 
parties,  or,  in  default  thereof,  on  due  proof  of  him  or  them  having 
been  so  summoned,  such  justice  is  hereby  empowered  to  examine 
the  parties  and  their  respective  witnesses  (if  there  be  any),  upon 
oath,  touching  the  complaint  and  the  amount  of  wages  due,  and 
to  inspect  any  agreement  or  copy  thereof,  if  produced,  and  make 
such  order  for  payment  of  the  said  wages,  not  exceeding  twenty 
pounds,  with  the  costs  incurred  by  the  seaman  in  prosecuting  such 
claim,  as  shall  to  such  justice  appear  reasonable  and  just  ;  and  in 
case  such  order  shall  not  be  obeyed  within  two  days  next  after 
the  making  thereof  it  shall  be  lawful  for  such  justice  to  issue  his 
warrant  to  levy  the  amount  of  the  wages  awarded  to  be  due,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  party  on  whom 
such  order  for  payment  shall  be  made,  rendering  to  such  party  the 
overplus  (if  any  shall  remain  of  the  produce  of  the  sale),  after 
deducting  thereout  all  the  costs,  charges,  and  expenses  incurred 
by  the  seaman  in  the  making  and  prosecuting  of  the  complaint, 
as  well  as  the  costs  and  charges  of  the  distress  and  levy ;  or  to 
cause  the  amount  of  the  said  wages,  costs,  charges,  and  expenses 
to  be  levied  on  the  ship  in  respect  of  the  service  on  board  which 
the  wages  are  claimed,  or  on  the  tackle  and  apparel  thereof:  and 
if  such  ship  shall  not  be  within  the  jurisdiction  of  such  justice,  or 
such  levy  cannot  be  made,  or  shall  prove  insufficient,  then  he  ia 
hereby  empowered  to  cause  the  party  upon  whom  the  order  shall 
be  made  to  be  apprehended,  and  committed  to  the  common  gaol 
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of  the  district  or  county,  there  to  remain  without  bail  until  pay- 
ment shall  be  made  of  the  amount  of  the  wages  so  awarded,  and 
of  all  costs  and  expenses  attending  the  recovery  thereof ;  and  the 
award  and  decision  of  such  justice  as  aforesaid  shall  be  final  and 
conclusive. 

"  That  all  the  rights,  liens,  privileges,  and  remedies  (save  such 
remedies  as  are  against  a  master  himself)  which  by  this  act,  or  by 
any  law,  statute,  custom,  or  usage,  belong  to  any  seaman  or  mariner, 
not  being  a  master  mariner,  in  respect  to  the  recovery  of  his  wages, 
shall,  in  the  case  of  the  bankruptcy  or  insolvency  of  the  owner  of 
the  ship,  also  belong  and  be  extended  to  masters  of  ships  or  master 
mariners,  in  respect  to  the  recovery  of  wages  due  to  them  from  the 
owner  of  any  ship  belonging  to  any  of  Her  Majesty's  subjects ;  and 
that  no  suit  or  proceeding  for  the  recovery  of  wages  shall,  unless 
they  exceed  twenty  pounds,  be  instituted  against  the  ship,  or  the 
master  or  owner  thereof,  either  in  any  court  of  Admiralty  or  Vice- 
Admiralty  court,  or  any  court  of  record  in  Her  Majesty's  dominions 
or  the  territories  under  the  government  of  the  East  India  Com- 
pany, unless  the  owner  of  the  ship  shall  be  bankrupt  or  insolvent, 
or  the  ship  shall  be  under  arrest  or  sold  by  the  authority  of  any 
Admiralty  or  Vice  Admiralty  court,  or  unless  any  magistrate  acting 
under  the  authority  of  this  act  shall  refer  the  case  to  be  adjudged 
by  any  such  court  or  courts,  or  unless  neither  the  owner  nor  master 
shall  be  or  reside  at  or  near  the  port  or  place  where  the  service 
shall  have  terminated,  or  where  any  seaman  shall  have  been  dis- 
charged or  put  on  shore."  (y) 


(y)  See,  on  the  construction  of  the  The  King  William,  2  W.    Rob.  231. 

sections   ]5    &   16  in  the  former  act,  The  language  of  those  sections  differed 

.5  &  6  Wm.  4. c.  19.,  which  gave  a  sum-  materially  from  the  provisions  above 

juary  remedy  for   wages    under   201,  set  forth. 
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CHAP.  X. 


APPRENTICESHIP. 


The  contract  of  apprenticeship  is,  as  its  name  denotes  (a),  Apprentice- 

a  bargain  for  instruction  (l>)  to  be  bestowed  by  one  person  ^  'P" 

upon  another,  who,  in  return,  agrees  to  give  up  his  whole 
time  and  services  to  his  instructor;  and  frequently  also 
to  bestow  upon  him  a  pecuniary  remuneration.  The  relation 
which  it  creates  is  one  of  very  ancient  origin,  and  the 
reciprocal  rights  and  duties  which  it  involves  greatly  resemble 
those  of  parent  and  child,  for  the  master  is  entitled  to  the 
whole  produce  of  the  labour  of  his  apprentice  (c),  and  may, 
in  case  of  disobedience  by  the  latter  to  his  lawful  commands, 
or  upon  the  detection  of  any  immorality  in  his  behaviour, 
administer  to  him,  if  an  infant,  reasonable  and  wholesome 
corporal  chastisement,  such  aa  a  father  may  inflict  upon  his 
child,  or  a  schoolmaster  upon  his  pupil :  the  right  to  do  so 
issuing  in  each  case  out  of  the  patria  potestas,  the  delegation 
of  which  has  been,  in  all  ages,  allowed  for  the  sake  of  the 
good  government  and  education  of  young  persons,  (d)  The 
state  of  the  apprentice,  however,  differs  from  that  of  a 
schoolboy  in  this  material  particular,  viz.  that  an  apprentice- 
ship  being,   at   common   law,   looked   upon   as   a   contract 


(a)  From  Apprendre.  The  principle  was  well  known  to  the 

(6)  See   Rex  v,   Crediton,   2   B.    &  ancients. 

Ad.  493.     Rex  v.  Igtham,  4  Ad.  &  E.  Dii  majorum  umbris  tenuem  et  sine 

937.  pondere  terrain 

(c)  See  Anon.  12  Mod.  415.    Puck-  Spirantes  que  crocos  et  in  urna  perpe* 

ington   V.    Chepton    Beauchamp,    Str.  tuum  ver, 

582.      Barber  v.    Dennis,    1    Salk.  98.  Qui  praeceptorem    sancti  voluere  p(u 

Foster  v.    Stewart,    3   M.    &    S.    191.  rentis. 

Sed  vide  Carson  v.   Watts,   3    Dougl.  Esse  loco. 

350.  The   master    cannot    delegate    thia 

(rf)  Bl.  Coram.  428.    Penn  v.  Ward,  power,  9  Co.  76. 
5  Tyrwh.   979.     2  C.  M,  &   R.  338. 

D  D    4 
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between  the  master  and  the  apprentice,  could  not  have  been 
created  without  the  interventiom  of  the  latter,  (e)  In  the 
case  of  parish  apprentices,  this  mutual  consent  is  now, 
however,  dispensed  with,  and  the  whole  subject  regulated  by 
statutes,  which  will  be  found  collected  in  the  various  treatises 
on  poor  laws,  {f) 

The  contract  of  apprenticeship  is  one  of  those  by  which  a 
person  under  age  is  permitted  by  law  to  bind  himself,  upon 
that  general  ground  adverted  to  by  Lord  Mansfield  in  Drury 
V.  Drury  (^g),  viz.  that  "  if  an  agreement  be  for  the  benefit  of 
an  infant,  it  shall  bind  him."  (A)  He  may  indeed  elect  to 
avoid  the  agreement  at  his  full  age  (2),  or  even  while  under 
age  if  it  be  manifestly  for  his  benefit  so  to  do.i^j^ 

The  stat.  5  Eliz.  c.  4.  created  many  regulations  and 
restrictions  respecting  the  mode  of  binding  and  the  qualifica- 
tions of  apprentices,  which  being  found  extremely  incon- 
venient in  practice,  it  was,  by  54  Geo.  3.  c.  96.  enacted  that 
any  person  may  take  or  become  an  apprentice,  though  not 
according  to  the  provisions  of  that  act,  provided  that  the 
statute  shall  not  prejudice  the  customs  or  by-laws  of  any 
corporation  or  company.  (A)  The  contract  of  binding  must 
also,  by  the  statute  of  Elizabeth,  have  been  by  deed  in- 
dented. (Z)  And  though  54  Geo.  3.  c.  96.  has  now  dispensed 
with  that  formality,  still,  even  under  it,  a  writing  is  required, 
and  a  mere  parol  binding  would  not  constitute  an  apprentice- 
ship. 

The  binding  is,  however,  even  now  usually  effected  by 


(e)   Rex  V.  Arnesby,  3  B.  &  A.  584.  T.  R.  196.      Rexu.  St,  Mary's,  1  Bott, 

Rex  V.  Cromford,  8  East,  25.  705.      Rex  v.  Arundel,  5  M.  &  S.  257. 

(/)  See     Burn's    Justice,    tit.    Ap-  See  Maddon  v.   White,  2  T.   R,   159. 

prentices  and  Poor,  and  see  a  summary  Rex  v.  Weddington,  1  Bott,  636. 
of  them,    Arehb.    Poor  Laws,   p.   55.  (i)  £x /jarte  Davies,  5  T.  R.  715. 

See  also  4&  5  Wm.  4.  c.  76.  s.  61.  and         (_/)  Rex  v.  Great  Wigton,  3  B.  & 

as   to   apprentices   to  the  sea  service,  C.  484.     See  Rex  v.  Gwiimear,  1  Ad. 

The  Merchant   Seamen's  Acts,  5  h  6  &  E.  1 52. 

Wm.  4.  c.  19.  ss.  26  to  37.  inclusive,  (A)   See  now  5  8c,  6  Wm.   4.   c.  76. 

and  7  &  8  Vict.  c.   112.  ss.  32  to  43,  s.  14.,  the  Municipal  Corporation  Act. 
inclusive,  and  ss.  45  &  53.  (Z)  See  Smith  v.  Birch,  1  Bott,  628. 

(^)  5  Bro.  P.  C.  570.  Castor  v.  Aickles,  Salk.  68. 

(A)  Accord.    Rex   v.    St.  Petrox,   4 


APPRENTICESHIP.  409 

deed(/w),  containing  covenants  by  the  master  and  apprentice  Apprentice- 

for  the  faithful  discharge  of  their  respective  duties  towards  ^  '^'       

each  other.  These  covenants,  whether  entered  into  by  the 
infant  and  master,  or  by  the  master  and  some  other  person,  are 
independent,  and  the  performance  of  neither  side  is  a  con- 
dition precedent  to  that  of  the  other,  (w)  An  infant  may,  as 
has  been  seen,  bind  himself  an  apprentice,  yet  no  action  will 
lie  against  him  upon  any  covenants  contained  in  the  instru- 
ment by  which  he  does  so.  (o)  The  master  is  not,  however, 
without  remedy  for  the  misbehaviour  of  his  infant  apprentice, 
since  he  may,  as  we  have  seen,  correct  him  personally  if  he 
do  amiss,  taking  care  to  use  due  moderation  in  the  infliction 
of  the  punishment.  He  may  also  complain  of  him  before 
justices  of  peace  (/?),  or  maintain  an  action  against  any  adult 
person  who  has  covenanted  for  the  good  behaviour  of  the 
infant  in  the  deed  of  apprenticeship  ( 5'),  and  the  liability  of 
such  a  person  continues,  though  the  infant  should,  on  coming 
of  age,  elect  to  avoid  the  deed,  (r) 

The  apprentice,  on  his  part,  is  entitled  to  have  the  cove- 
nants in  the  indentures  duly  performed  towards  him.  (5) 
And,  even  independently  of  the  instrument  of  apprenticeship, 
the  master  may  be  sued,  or,  in  a  gross  case  of  misconduct, 
even  indicted,  for  ill  usage  and  neglect  of  him.  (t)  It  would 
be  murder  in  him  were  he  to  suffer  an  apprentice  of  tender 
years  to  perish  for  want  of  food. 

(m)  See  the  ordinary  printed  form  c.  57.  33  Geo.  3.  c.  55.  5  &  6  Vict 
in  Bum's  Justice,  Apprentices,  and  c.  7.  See  Burn's  Justice,  tit.  Ap- 
ses   Rex    V.    Harrington,    6    Nev.    &  prentices. 

Mann.  165.     By  the  custom  of  some  (q)  WTiitley  r.  Loftus,  8  Mod.  190. 

towns,    indentures   of    Apprenticeship  Elwes    v.    Vaughan,     1     Lutw,     386. 

should  be  enrolled.      See   Com.    Dig.  Branch    v.     Ewington,    Dougl.     518. 

London,  N.  2.      Barber  v.  Dennis,  6  Every  slight  absence  is  not  a  breach  of 

Mod.  69.     Rex  v.   Marshall,  2  T.  R.  the  covenant  against  absenting.    Wright 

2.      Rex  V.   Mayor  of  Cambridge,   2  v.  Gibbon,  3  C.  &  P.  583. 

Chltt,  144.  (r)   Cuming  v.  Hill,  3  B.&  A.  59. 

(n)  Winstone  v  .  Linn,  1   B.  &  C.  (s)  As  to  whether  the  law  would 

460.      Hughes  v.  Humphries,  6  B.  &  imply  a  covenant  to  employ  the  appren- 

C.  680.     Wise  v.  Wilson,  1  Car.  &  K.  tice,   see  Aspdin   v.    Austin,    5   Q.  B. 

662.  671.      Dunn  t).  Say k's,  ittU  685. 

(o)  Gilbert   v.    Fletcher,    Cro.    Car.  (t)   Rex  v.    Ridley,   2   Camp.   650. 

179;   iBott,  624,  Rex  v.    Friend,   R.   &   R    C.    C.   20. 

(/))  5  Eliz.  c.  4.  s.  35.     20  Geo.  2.  See  1  Leach,  137. 
c.  199.  and  6  Geo.  3.  c.  25.  32  Geo.  3. 
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Apprentice-  There  are  a  number  of  statutory  enactments  which  will  be 

^  '^' found  collected  in  Burn's  Justice,  giving  a  summary  power 

to  justices   of  the  peace  in  quarrels  between  masters  and 
apprentices. 

The  apprenticeship  may  be  determined  by  consent  of 
parties ;  provided,  if  the  apprentice  be  under  age,  that  the 
dissolution  be  for  his  advantage  (^^),  and  provided  the  inden- 
tures, if  any,  be  got  rid  of(?;);  or  by  an  infant's  election  at 
his  full  age ;  or  by  the  master's  bankruptcy  (to) ;  or  by  the 
death  of  the  master  or  apprentice ;  or  by  the  intervention  of 
the  court  of  quarter  sessions ;  or,  in  some  cases  of  one,  and 
in  some  others  of  two,  justices  (x),  upon  complaint  founded 
on  just  grounds  (y),  of  either  the  master  or  apprentice,  (z) 
It  was  long  thought  that  whenever  jurisdiction  is  given  by 
the  Legislature  to  discharge  an  apprentice,  the  power  of 
ordering  a  proportionable  restitution  of  the  apprentice  fee 
was  incident  to  it.  (a)  But  the  contrary  has  been  determined 
upon  the  construction  of  the  statute  5  Eliz.  c.  4.  s.  35.,  in  the 
late  case  of  Uast  v.  Pell,  (b) 

It  is  necessary,  before  leaving  this  subject,  to  say  a  few 
words  upon  what  is  called  the  assignment  of  an  apprentice. 
A  master  cannot  assign  his  apprentice  without  the  consent 


(m)   Rex  V.  Weddington,  Burr.  S.  C.  jurisdiction   of   tlie    sessions,    Rex   v. 

'766.  Johnson,    Salk.   67.     Rex    v.    Gill,    1 

(fj)  Rex  ».  Bow,  4  M.  &  S.  383.  Str.  143.      Ditton's  case,   1   Salk.  290. 

(w)  6  Geo.  4.  c.  16.  s.  49.,  part  of  Of  one  justice,  Reg.  v.  Daniel,  6  Mod. 

the  apprentice  fee  is  returnable;  but  182;    2    Raym.    1117.      See   stat.    20 

see  as  to  an  attorney's  clerk,  Ex  parte  Geo.   2.  c.    19.   and  4  Geo.  4.  c.   29., 

Prideaux,  3  M.  &  Cr.  327.  which  confers  jurisdiction  on  two  jus- 

(a')   See  5  Eliz.  c.  4.  s.  35.   and  .54  tices,,  where    the    premium    was    not 
Geo.  3.  c.  96.  s.  3.  and  Hawkesworth's  more  than  251.      P'inlay  v.  Jowle,   12 
and    Hillary's  case,    1   Wms.    Saund.  East,  248.      See  stat.  5  &,  6  Vict.  c.  7., 
316.,  et  notas.    See  as  to  the  application  explanatory  of  the  former  acts.      And 
of  the  act   in   case  of  default   by  the  see  on  the  whole  subject  Burn's  Jus- 
master,   Rex  V.   Collingbourne,  8   Ld.  tice,  tit.  Apprentices. 
Raym.   1410;   Str.  663.      Coventry  v.  (y)  1  Wms.  Saund.  313,  n.  2. 
Windall,    Brownl.    67;    1    Bott,   569.  (z)  Hawkes worth  and  Hillary's  case. 
Rex  V.   Amis,    1   Bott,  574.      Rex  v.  1  Wms.  Saund.  313,  a. 
Eastman,  ibid.   575.      In  case  of  the  (a)   1   Wms.    Saund.    313,  in  notis. 
apprentice's    default.     Rex    v.     Hales  Rex  v.  Vandeleer,   1  Str.  69.      Rex  v. 
Owen,  1  Str.  99 ;   1  Bott,  572.     Anon.  Amis,  1  Bott,  574. 
1    Bott,  570 ;    Skinn.   98.     As   to  the  (6)  East  v.  Pell,  4  M.  &  W.  665. 
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of  the  latter,  (c)     And  though,  by  the  consent  of  all  parties,   Apprentke- 

the  services  of  the  apprentice  may  be  transferred,  yet,  in  the  ^  ^^' 

generality  of  cases,  this  operates  as  an  agreement  between 
the  master  and  the  transferee,  that  the  apprentice  shall, 
with  his  own  consent,  perform  his  contract  to  the  former,  by 
doing  service  to  the  latter,  (d)  By  the  custom  of  London, 
indeed,  an  assignment,  properly  so  called,  of  an  apprentice, 
may  be  made  by  one  freeman  to  another  (e),  so  as  to  transfer 
the  benefit  of  the  covenants  to  the  assignee. 

(c)  Coventry    v.    Woodhall,    Hob.         (d)  See  Austin  v.   Eccles,    1    Lord 
134.     Baxter  v.  Burfield,  2  Sir.  1266.      Raym.  683;   1  Bott,  580. 
An  award  that  an  apprentice  shall  be  (e)  Com.  Dig.  London,  Keble,  255. 

assigned  was   in  one  case   held  void. 
Home  V.  Blake,  2  Str.  1267. 
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CHAP.  XL 


GUARANTIES. 

Section  1.  Nature  and  form  of  Contract. 

2.  Surety,  how  far  liable. 

3.  Surety,  how  discharged. 

4.  Surety,  how  indemnified. 

5.  Representations  in  the  nature  of  Guaranties. 

Section  1. — Nature  and  Form  of  Contract,  (a) 

Nature  and        A   GUARANTY  IS  a  promise,  to  answer  for  the  payment   of 
tract.  some  debt,  or  the  performance  of  some  duty,  in  case  of  the 

failure  of  another  person,  who  is  himself,  in  the  first  instance, 
liable  to  such  payment  or  performance.  (Z») 

By  Stat.  29  Car.  2.  c.  3.  s.  4.,  "  No  action  shall  be  brought, 
to  charge  the  defendant  upon  any  special  promise,  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 

(a)  As  disputes  are  frequently  oc-  (5)   Fell    on    Guaranties,  p.    1.     A 

casioned  by  the  inartificial  wording  of  mere  offer  to  guarantee  is  insufficient 

guaranties,  the  following  general  form  until  accepted.      M'lver  v.  Richardson, 

which  may  be  safely  adopted  in   any  1    M.   &   S.  557.     Mozley  v.  Tinkler, 

case,  may,  it  is  thought,  be  useful.  1  C.    M.    &  R.  692  ;    5  Tyrwh.  420. 

London,  the  of  18 —  Symmons    v.    Want,    2     Stark.     371. 

In    consideration    that    Mr.    C.    D.  Gaunt    v.    Hill,     1     Stark.     10.       See 

will  at    my  request  (or  "  has  at  my  Coleman  v.  Upcot,  5  Vin.  527.      Bird 

request" — [Aere  state  the  consideration  v.    Blosse,  2  Vent.  361.      Hodgson  v. 

for  which   the  guaranty  is  given']    I  do  Hutchinson,  5  Vin.  522.    On  the  ques- 

hereby  guarantee  to  him  the  said  Mr.  tion  whether  a  del  credere  contract  be  a 

C.    D.    [here   state   the   sum   or   thing  guaranty  within  the  Statute  of  Frauds, 

guaranteed']     This  guaranty  is  to  con-  see  ante.  Book  I.  c.  5. 
tinue  in  force  for  the  period  of  Instate 
period  if  agreed  ora]  and  no  longer. 

Witness  my  hand,  A.  B. 
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thereunto  by  him  lawfully  authorised."  This  section  prevents  Nature  and 
a  verbal  guaranty  from  binding  ;  though,  it  is  to  be  observed,  tract, 
that  if  money  have  been  paid  in  pursuance  of  it,  that  money 
cannot  be  recovered  back(c):  and,  though  no  action  can  be. 
brought  upon  a  guaranty  which  does  not  satisfy  the  provisions 
of  the  statute,  yet  the  Court  will  enforce  it  against  an 
attorney  who  has  undertaken  to  pay  his  client's  debt  and 
costs,  by  virtue  of  their  summary  jurisdiction  over  their  own 
officers  {d) ;  and,  if  a  party  admit  that  he  has  made  a  binding 
guaranty,  by  paying  money  into  Court  on  a  count  charging 
him  with  it,  that  renders  proof  of  a  written  instrument 
unnecessary  {e) ;  but  it  is  otherwise,  if  he  do  an  act,  which 
merely  admits  that  an  agreement  was  made,  without  admitting 
that  such  a  one  was  made  as  would  be  binding  under  the 
statute.  (/) 

It  has  been  held  that  the  statute  applies,  although  the 
action  be  not  brought  upon  the  parol  agreement,  provided 
the  effect  of  allowing  it  to  be  maintained,  would  be  to  charge 
the  defendant  thereby.  (^)  But  when  a  person  sued  upon 
his  acceptance  pleaded  that  it  was  for  the  plaintiff's  own 
accommodation,  he  was  allowed  to  show  that  it  was  discounted 
to  faise  money  which  the  plaintiff  had  undertaken  to  pay 
pursuant  to  a  verbal  guaranty.  (Ji) 

As  conformity  to  the  provisions  of  the  statute  is  thus 
requisite,  it  will  be  proper  to  consider  them  separately. 

No  action  shall  he  brought,  to  charge  the  defendant,  upon 
any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another. 


(c)  Shaw  V.  Woodcock,  7  B.  &  C.  Cha.  Ca.  564,  as  to  what  amounts  to 
73.      See  Griffith  v.  Young,  1 2  East,  such  an  admission  in  equity. 

513.  (/)  Rondeau  r.   Wyatt,    2  H.   Bl, 

(d)  Evans  ».  Buncombe,  1  Tyrwh.  63. 

283.      1  C.  &  J.  372.      Senior  v.  Butt,  {g)  See  Carrington  v.  Roots,  2  M. 

Hil.   T.  1827.  K.    B.    and    Payne  v.  &  W.  248.      Sykes  v.  Dixon,  9  Ad.  & 

Johnson,  Trin.   T.   1787.   Exch.  there  E.  693.      Sed  vide  Cresswell  v.  Wood, 

cited.      In  re  Greaves,  cited  5  Dowl.  10  Ad.  &  E.  460.     Eastwood  v.  Ken- 

187.  yon,  11  Ad.  &  E  438. 

(e)  Middleton  v.  Brewer,  Peake,  15.  (Ji)  Cresswell  v.  Wood,  10  Ad.  &  E. 
See  Prec.    in    Chanc.    208.   353     374.  4G0. 

And  see  Whitchurch  v.  Bevis,  2  Bro. 


414  MERCANTILE  CONTRACTS. 

Nature  and  In  Order  that  a  contract  may  fall  within  these  terms,  it  is 

tract.  essential  that  it  should  be  for  the  payment  or  performance  of 

something  /br  which  another  person  is  liable  ;  since,  if  no  other 
person  be  liable,  the  contract  is  not  **  to  answer  for  the  debt, 
default,  or  miscarriage  of  another. ^^  For  instance,  where  A., 
in  consideration  that  B.  would  not  sue  J.  S.,  promised  to  pay 
the  money  due  from  J.  S.,  this  was  held  to  be  within  the 
statute  (i) ;  for  J.  S.  was  liable  to  the  payment  of  his  debt, 
before,  and  after,  A.'s  promise,  which,  therefore,  was,  strictly, 
"to  answer  for  the  debt  of  J.  jS'."  But,  where  it  was  agreed, 
between  A.,  his  creditors,  and  one  J.  S.,  that  J.  S.  should 
pay  the  creditors  ten  shillings  in  the  pound,  to  be  received  by 
them  in  full  satisfaction,  and  that  they  should  assign  their 
debts  to  J.  S. ;  this  contract  was  held  not  within  the  statute, 
because  J.  S.  had  not  contracted  to  pay  the  debts  of  A.,  but 
to  purchase  them  from  A.'s  creditors,  and  would,  after  such 
purchase,  have  a  right  to  use  the  names  of  the  creditors,  in 
order  to  recover  the  debts  from  A.  (j)  So,  where  the  de- 
fendant, in  consideration  that  the  plaintiff  would  discharge 
out  of  custody  a  person  whom  he  had  taken  on  a  ca.  sa.  pro- 
mised to  pay  the  debt  on  a  certain  day,  or  render  that  person, 
the  Court  held  the  promise  not  within  the  statute,  because 
the  debt  was  gone  by  the  discharge  of  the  debtor  out  of 
custody.  (K) 

If  C.  be  A.'s  debtor,  and  B.'s  creditor,  an  agreement  by 
B.,  to  pay  his  debt  to  A.,  in  discharge  of  C.'s  liability,  is 

(i)   Rothery  v.  Curry,  B.  N.  P.  281.  sey,  6  Bingh.  506.     Howes  v.  Martin, 

Accord.  Kirkham  o.  Marter,  2  B.  &  A.  1  Esp.  162.     In   Thomas  v.   Cook   it 

613.      Fish  V.  Hutchinson,  2  Wils.  94.  was  laid  down   generally  that  a  pro- 

Winckworth    v.    Mills,    2    Esp.    484.  raise  to  indemnify  was  not  within  the 

Thomson  v.   Bond,    1    Camp.   4.     Ex  statute ;  that  is,  however,  overruled  by 

parte   Adney,   Cowp.  460.     French  v.  Green  v.  Cresswell,  10  Ad.  &  E.  453. 
French,  2  M.  &  Gr.  644.  (A)   Goodman  v.    Chase,   1  B.  &  A. 

(/)  Anstey  v.  Marden,  1  N.  R.  124.  297.      Butcher  r.  Steuart,  11  M.  &  W. 

Stephens  v.  Squire,  5  Mod.  205.     See  857.     Browning  v.  Stallard,  5  Taunt. 

Read  v.  Nash,  1  Wils.  305.     Sedqucere  450.     And    see    Bird   v.    Gammon,    3 

whether  that  case  be  now  law  ;  and  see  Bingh.   N.  C.  883,  which  was  decided 

1  Wms.   Saund.  211,  b.  n.  1.      Harris  on    the  same   ground.      The    civilians 

V.   Huntbach,   1   Burr.  373.     Castling  recognized    a    distinction  of  this  sort 

V.  Aubert,   2  East,  325.      Thomas  v.  under  the  terms  Expromissio  and  Ad- 

Cook,  8  B.  &  C.  728.      Adams  v.  Dan-  promissio. 
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not  within  the  statute.  (Z)  But,  qnare,  if  the  debt  from  B.  Nature  and 
to  C.  had  been  contingent  at  the  time  of  making  such  agree-  trl^°  *^°' 
ment.  (m) 

A  promise  to  pay  another  man's  debt  out  of  that  other 
man's  own  funds,  when  they  shall  come  to  the  hands  of  the 
person  promising,  is  not  within  the  statute,  (ji) 

The  Court  of  Queen's  Bench  has  decided  in  Eastwood  v. 
Kenyon  (o),  that  if  A.  promise  B.  that  he  A.  will  pay  to  C. 
a  debt  due  to  C.  from  B.,  that  promise  is  not  within  the 
fourth  section  of  the  Statute  of  Frauds,  and,  consequently, 
need  not  be  reduced  to  writing.  The  Court  further  stated 
its  opinion  that  the  statute  applies  only  to  promises  made  to 
the   person   to   whom   another   is   answerable  (/?),   and  this 


(/)  Wilson  V.  Coupland,  5  B.  and  A. 
228. 

(w)  See  Perkins  v.  Moravia,  1  C. 
&  P.  376.  There  seems  no  rational 
distinction  between  the  two  cases. 

(n)  Andrews  r.  Smith,  2  C,  M.  & 
R.  627.  See  Walker  r.  Rostron,  9  M. 
&W.411. 

(o)   1 1  Ad.  &  E.  438. 

(/})  Tlie  soundness  of  this  doctrine 
may  possibly  be  thought  to  admit  of 
some  question.  It  may  be  probably 
guessed  that  the  framers  of  the  Statute 
of  Frauds  never  contemplated  the  oc- 
currence of  cases  other  than  those  of 
promises  to  the  person  to  whom  the 
other  is  answerable :  still  such  cases 
fall  within  the  words  of  the  statute 
read  in  their  ordinary  sense.  The 
amount  of  the  liability  of  the  person 
promising  is  just  the  same,  and  the 
contract  can  scarce  be  said  to  be  less 
complex  :  it  may  be  even  more  so,  for 
instance,  if  A.  promise  B.  that  he  will 
pay  the  debt  due  or  to  become  due 
from  C.  to  D.,  here  is  a  case  in  which 
the  promise,  not  being  made  to  the 
person  to  whom  C.  is  answerable, 
would,  according  to  the  text,  be  suffi- 
cient without  writing ;  and  yet  it  is 
even  more  complex  than  an  ordinary 
guaranty,  for  it  introduces  one  more 
person  into  the  arrangement,  and  the 
time    for    its    performance   will    be   as 


long  delayed,  so  that,  whether  we  re- 
gard the  nature  of  the  transaction  or 
the  length  of  time  that  is  to  precede 
its  accomplishment,  it  seems  to  stand 
in  quite  as  much  need  as  an  ordinary 
guaranty  does  of  some  written  memo- 
rial for  the  purpose  of  preventing 
fraud  or  perjury  in  the  future  state- 
ment of  its  terms.  Indeed  it  would 
not  be  difficult  to  put  cases  in  which 
these  sort  of  promises  would  become 
in  effect  gvaranties  properly  so  called  , 
for  suppose  the  promise  made  to  the 
debtor  or  the  stranger  as  a  trustee  for 
the  creditor,  or  suppose  the  debtor  or 
the  stranger  were  to  assign  the  bene- 
fit of  it  to  the  creditor,  in  these  cases 
it  would  become  in  effinit  and  sub- 
stance a  guaranty,  with  this  only  dif- 
ference, that,  if  an  action  were  com- 
menced upon  it,  the  contractee  must 
be  the  plaintiff  upon  the  record,  a 
character  which  equity  would  not 
allow  him  to  decline  on  receiving  a 
proper  indemnity.  For  these  reasons 
it  may  be  doubted  whether  Eastwood 
c.  Kenyon  have  finally  established 
(to  its  full  extent)  the  doctrine  in  the 
text,  especially  since,  in  construing 
other  parts  of  the  same  section  of 
the  Statute  of  Frauds,  a  disposition 
has  been  shown  rather  to  extend  tlian 
to  confine  the  eflTect  of  the  expressions 
used  by  the  Legislature.    See  Carring- 
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Nature  and 
form  of  con- 
tract. 


opinion  has  been  since  confirmed  and  acted  upon  by  the  court 
of  Exchequer.  (5') 

A  distinction  was  once  taken,  between  a  promise  to  pay  for 
goods,  &c.  for  another,  before  and  after  delivery  (r) ;  but  this 
is  overruled,  and  it  is  now  clear  that,  if  the  person  for  whose 
use  the  goods  are  furnished  is  liable  at  all,  any  promise  by  a 
third  person,  on  sufficient  consideration,  to  pay  that  debt, 
must  be  in  writing,  (s)  In  a  word,  the  question  by  which  it 
must  be  tested,  whether  a  contract  be  or  be  not  within  the 
statute,  is.  What  is  tlie  promise  ?  is  it  a  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another,  for  which  that 
other  remains  liable ;  if  so,  it  must  be  in  writing,  (f) 

The  reader  must,  however,  be  apprised,  that  it  has  been 
thought  to  follow  from  some  of  the  decisions  (m),  that  a  man 
may  bind  himself  to  pay  another's  debt,  by  a  parol  promise, 
founded  on  a  new  consideration.     This  idea  has  been  contro- 


ton  V.  Roots,  2  M.  &  W.  248.  Sykes 
V.  Dixon,  9  Ad.  &  E.  693.  {quare, 
however,  how  far  these  cases  are  con- 
sistent with  Cresswell  v.  Wood,  10 
Ad.  &  E.  460.)  I  have  only  further 
to  observe,  that  the  opinion  expressed 
by  the  Court  in  Eastwood  v.  Kenyon, 
may,  perhaps,  be  thought  to  diverge 
somewhat  in  principle  from  the  decision 
in  the  prior  case  of  Green  v.  Cresswell, 
10  Ad.  &  E.  453.  In  that  case,  Reay 
having  arrested  Hadley,  the  plaintiff 
Green  became  bail  at  the  request  of 
the  defendant  Cresswell,  who  promised 
to  indemnify  him.  It  was  held,  that 
this  promise  ought  to  be  in  writing. 
This  case  does  not  indeed  raise  the 
precise  point  above  discussed,  for 
Hadley  certainly  had  a  duty  to  perform 
to  Green,  his  bail,  and  made  default 
in  its  performance.  Still,  Hadley's 
primary  liability  was  to  Reay,  and  the 
Court  in  giving  judgment  approves  of 
Serjeant  Williams's  test,  which  would 
include  such  a  case  as  Eastwood  v. 
Kenyon.  In  making  these  observations, 
however,  it  is  intended  only  to  suggest 
the  possibility  of  a  discussion  which 
may  hereafter  arise,  not  to  impugn  the 
proposition   cited    from    Eastwood    v. 


Kenyon,  which  indeed  must  ultimately 
be  sustained  if  the  meaning  of  the 
words,  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  be 
taken,  as  they  well  may,  to  refer  to 
a  promise  to  become  a  substitute  to 
every  intent  for  that  other — to  answer 
to  the  same  call  to  which  he  would 
have  answered  under  pain  of  the  same 
liability. 

(jj)  Hargreaves  v.  Parsons,  13  M.  & 
W.  561. 

(r)  Cowp.  228.     Jones  v.  Cooper. 

(s)  Matson  v.  Whearam,  2  T.  R. 
80.  Anderson  v.  Hayman,  1  H.  Bl. 
120.  Birkmyrv.  Darnell,  1  Salk.  27; 
2Ld.  Raym.  1085. 

(f)  1  Wms.  Saund.  211  to  211,  c. 
Bushell  V.  Beavan,  1  Bingh.  N.  C. 
103. 

(m)  Holditch  V.  Milne,  3  Esp.  86. 
Williams  v.  Leaper,  2  Wilson,  308  ;  3 
Burr.  1886,  recognised  in  Castling 
V.  Aubert,  2  East,  325.  Edwards  v. 
Kelly,  6  M.  &  S.  204.  Bampton  v. 
Paulen,  4  Bingh.  264.  See,  however, 
Thomas  v.  Williams,  10  B.  &  C.  664. 
See  Starkie  on  Ev.  2nd  edit.  vol.  ii. 
347.  And  Clancy  v.  Pigott,  2  AA.  & 
E.  473. 
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vcrtetl,    and  the  cases  cited  in  the  margin  explained,  and  Nature  and 
reconciled  to  the  rule  as  above  stated,  in  an  elaborate  note,  tract. 
1  Wms.  Saund.  211,  c.  n.  1.,  where  it  is  contended,  that  the  " 

nature  of  the  consideration  cannot  affect  the  terms  of  the 
l^romise  itself,  unless,  as  in  Goodman  v.  Chase,  it  be  an  extin- 
guishment of  the  liability  of  the  original  party ;  and,  indeed, 
in  Edwards  v.  Kelly  above  cited,  the  Judges  all  professed  to 
decide,  on  the  ground,  that  the  promise  there  was  not  to  pay 
the  debt  of  another. 

Where  A.  has  been  concerned  in  inducing  a  tradesman  to 
deliver  goods  to  B.  it  often  becomes  a  question,  whether  the 
goods  must  be  looked  upon  as  actually  sold  to  A.,  though 
delivered  to  B.,  or  whether  they  must  be  considered  as  sold 
to  B.,  A.  becoming  a  surety  for  the  price:  in  the  former 
case,  A.  would  be  liable  as  a  principal,  and  the  contract  would 
not  fall  within  the  statute ;  in  the  latter,  A.  would  be  liable 
only  as  surety,  and  only  on  a  written  guaranty.  To  decide 
this  question,  to  whom  was  credit  given  ?  is,  generally  speak- 
ing (u),  the  province  of  a  jury,  who  are  to  take  into  their  con- 
sideration all  the  circumstances  of  the  case,  (lo)  If,  upon 
notice  given  to  the  plaintiff  to  produce  his  books,  it  appear 
that  the  credit  was  not  originally  given  to  A. ;  that  is  strong, 
though  not  conclusive  evidence  that  he  is  but  a  surety,  (x) 

It  has  been  laid  down,  that  a  parol  promise  to  pay  the 
debt  of  another,  and  also  do  some  other  thing,  is  void  alto- 
gether {y) :  this  seems,  however,  to  hold  good,  in  those  cases 
only  in  which  the  parts  of  the  contract  are  so  blended  together 
that  they  cannot  be  separated,  (z) 

Unless  the  agreement,  Sfc.  —  The  term  agreement  compre- 
hends contracting  parties,  a  consideration,  and  a  promise;  aU 

(t))  See  a  case  in  which  it  arose  on  (a:)  Keate   v.    Temple,    uhi    supra. 

the  record,  Taylor  v.  Hilary,  1  C,  M.  Croft  v.  Snialwood,  1  Esp.  121. 

&  R.  741.  (y)  Chatcr  v.  Beckett,  7  T.  R.  201. 

(w)  Keate  r.  Temple,  1  B.  &  P.  158.  Thomas  v.  Williams,   10  B.  &  C.  664. 

Darnall  v.  Tratt,  2  C.  &  P.  82.     Storr  See  Head  v.  Baldry,  2  Nev.  &  P.  217  ; 

V.  Scott,  6  C.  &  P.  241.      Simpson  r.  6  Ad.  &  E.  459.                                                                    » 

Penton,  2  C.  &  M.  430  ;  4  Tyrwh.  315.  (z)'  Wood  v.  Benson,  2  Tyrwh.  97  ; 

Andrews  v.  Smith,  2  C,  M.  &  R.  627.  2  C.  &  J.  94. 

E  E 
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Nature  and        thesc   Hiust,   therefore,   appear   in   the  writing,  (a)     It   is, 
tract.  however,  sufficient,  if  the  consideration  can  be  gathered  from 

the  whole  tenor  of  the  writing,  not  that  a  mere  conjecturcy 
however  plausible,  would  be  sufficient  to  satisfy  the  statute, 
but  there  must  be  a  well-grounded  inference  to  be  necessarily 
collected  from  the  terms  of  the  memorandum  (b) ;  and  there 
is  a  material  difference  in  this  respect  between  prospective 
and  retrospective  agreements ;  the  former  being  much  more 
easily  supportable:  thus,  where  the  instrument  was  as 
follows:  — 

"  To  Mr.  John  Newbury. 
"Sir, 
"  I,  the  under-signed,  do  hereby  agree  to  bind  myself  to 
be  security  to  you  for  S.  Corcoran,  late  in  the  employ  of 
J.  Pearson,  of  London  Wall,  for  whatever  you  may  intrust 
him  with  while  in  your  employ,  to  the  amount  of  50/.,  in  case 
of  any  default  to  make  the  same  good. 

"llth  March,  1828.  W.  Armstrong." 

It  was  objected  that  no  consideration  for  Armstrong's 
promise  appeared  upon  this  guaranty;  but  the  court  held 
otherwise ;  and  Tindal,  C.  J.  said,  "  21ie  ivords  are  all  pro- 
spective ;  it  may  fairly  be  implied  that  Corcoran  had  left  one 
service,  and  that  the  guaranty  was  given  in  consideration  of 
his  being  taken  into  another."  (c)  So  where  the  guaranty 
was,  "  I  guarantee  the  payment  of  any  goods  which  A.  shall 
deliver  to  B.,"  this  was  held  sufficient,  (d)     Here,  too,  the 

(a)  Wain  »,   Warlters,  5  East,   10.  &  W.  410,  where  the  following  gua- 

Jenkins  v.    Reynolds,  3   B.  &   B.   14.  ranty  was  held  good  :  — 

Saunders  v.  Wakefield,  4  B.  &  A.  595 ;  "  I   undertake  to  pay  61.  As.  for  a 

I  Wms.  Saund.  211,  in  notis.  suit  ordered  by  D.  W. 

(6)  See    the   judgment  of    Tindal,  (Signed)         "  S.  W.  W." 

C.  J.,    in    Hawes    v.     Armstrong,    1  (c)  Newbury  v.  Armstrong,  6  Bing. 

Bingh.  N.  C.  766.     And  of  Patteson,  201. 

J.,  in  James  r.  Williams,  5  B.  &  Ad.  (rf)    Stapp   v.    Lill,   1    Camp.    242  ; 

1 109.      And  see  Tomlinson  v.  Gill,  6  9     East,      348,     Accord,     Russell    v. 

Ad.  &  E.  564.    Raikes  v.  Todd,  8  Ad.  Moseley,  3  B.  &   B.   211.     Morris  v. 

&  E.  846.      Bentham  v.  Cooper,  5  M.  Stacey,    Holt,   N.   P.   C.  153.       Ryde 

&  W.   621.     Jarvis  v.  Wilkins,  7  M.  v.  Curtis,  8  D.  &  R.  62.      Emmott  v. 
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agreement  was  prospective,  it  contemplated  a  future  delivery  Nature  and 
of  goods  to  B.     But  where  the  instrument  was  —  tract. 


**  Messrs.  Wain  find  Co., 
"  I  will  engage  to  pay  you,  by  half-past  four  this  day, 
fifty-six   pounds,   and   expenses,   on   bill,   that   amount,   on 
Hall. 

"  John  Warlters." 

This  was  held  insufficient,  (e)     Here  the  agreement  was 


Kears,  5  Bingli.  N.  C.  560.  Kenna- 
way  ».  Treleavan,  5  M.  &  W.  498,  and 
in  next  note.  Ex  parte  Gardom,  15 
Ves.  287.  Combe  v.  Woolf,  8  Bingli. 
156.  In  Boehm  v.  Campbell,  8  Taunt. 
679,  and  Pace  v.  March,  1  Bingh.  216, 
the  Court  held  the  agreements  pro- 
spective and  good  within  the  statute  : 
that  construction,  however,  seems  un- 
sustainable, and  those  two  cases  are 
not  at  present  to  be  relied  on.  See 
Morley  v.  Boothby,  3  Bingh.  107. 

(e)  Wain  v.   Warlters,   5   East,   10. 
Accord,   Saunders  v.  Wakefield,  4  B.  & 

A.  595.     Jenkins  v.  Reynolds,  3  B,  & 

B.  14.  Morley  v.  Boothby,  3  Bing. 
107.  Allnutt  V.  Ashenden,  5  M.  &  Gr. 
392.  Lyon  v.  Lamb,  Append,  to  Fell 
on  Guaranties.  Whitcorab  v.  Lees,  5 
Bingh.  34.  Cole  v.  Dyer,  1  C.  &  J. 
461  ;  1  Tyrwh.  307.  Wood  v.  Benson, 
2  C.  &  J.  94  ;  2  Tyrwh.  98.  Bushell  v, 
Beavan,  1  Bing.  N.  C.  103.  Hawes  v. 
Armstrong,  1  Bingh.  N.  C.  761,  and 
Ellis  V.  Levi,  ibid.  767,  in  notis.  James 
V.  Williams,  5  B.  &  Ad.  1 109.  Clancy 
V.  Piggott,  2  Ad.  &  E.  473.  Price  v. 
Richardson,  15  M.  &  W.  537,  and  post, 
sect.  2.  Raikes  v.  Todd,  8  Ad.  &  E,  846, 
where  the  instrument  was,  "  I  undertake 
to  secure  to  you  the  payment  of  any  sum 
you  have  advanced,  or  may  hereafter  ad- 
vance to  D.  on  his  account  with  you  com- 
mencing 1st  Nov.  1831,  not  exceeding 
2000/."  It  will  be  observed  that  this 
guaranty  is  partly  for  past  advances, 
and  it  was  on  that  ground  Mr.  J.  Pat- 
teson  rested  his  opinion  of  its  insuffi- 


ciency. See,  however,  the  observation 
of  Baron  Parke,  in  Kcnnaway  v.  Tre- 
leavan, 5  M.  &  W.  500,  where  his 
Lordship  seems  to  think  that  there  can 
be  no  objection  to  a  guaranty  for  past 
as  well  as  future  defaults  in  considera- 
tion of  a  future  employment.  In  that 
case  the  guarantee  was,  "  /  hereby  gua- 
rantee to  you  the  sum  of  2501.,  in  case 
Mr.  P.  should  make  default  in  the  ca- 
pacity of  agent  and  traveller  to  you" 
Baron  Parke  said,  that  perhaps  the 
parties  only  contemplated  such  sums 
as  P.  should  receive  in  future,  but, 
even  if  its  effect  were  to  oblige  the 
defendant  to  make  good  sums  he  had 
already  received  and  neglected  to  ac- 
count for,  his  Lordship  did  not  see 
why  he  should  not  be  liable  for  those 
sums  also,  the  consideration  being  the 
future  employment  of  P.  It  is  obvious 
that,  in  such  a  case,  the  objection,  if 
any,  to  the  guaranty  is  not  that  the 
consideration  does  not  appear,  but  that 
the  consideration  which  does  appear  is 
inadequate,  a  sort  of  modification  of  the 
doctrine  of  nudum  pactum  which  the 
Courts  seem  now  to  regard  with  dis- 
favour. In  the  recent  case  of  Johnson 
V.  Nicholls,  1  C.  B.  251,  the  following 
guarantee  was  held  to  be  an  available 
security  for'  the  past  as  well  as  the  fu- 
ture debt.  "  As  you  are  about  to  enter 
upon  transactions  in  business  with 
Messrs.  Claridge,  Brothers,  and  Ni- 
cholls, with  whom  you  have  already 
had  dealings,  in  the  course  of  which 
they  may  from  time  to  time  become 
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clearly  retrospective^  Warlters  engaging  to  guarantee  a  debt 
already  contracted  on  the  bill.  Yet,  even  where  the  agree- 
ment is  retrospective,  still  if  it  refer  to  a  past  consideration, 
which  it,  however,  states  to  have  been  moved  by  an  antecedent 
request  from  the  guarantor,  there  it  will  be  sufficient  (/) ;  for 
such  a  consideration  would  be  sufficient  at  common  law,  to 
support  a  promise,  and  the  Statute  of  Frauds  has  made  no 
alteration  whatever  with  regard  to  the  sufficiency  of  the 
consideration,  but  only  requires  that  it  should  bo  in  writ- 
ing- {9) 

Where  the  guaranty  was  in  consideration  that  the  plaintiff 

would  withdraw  "  the  promissory  note^''  the  Court  of  King's 
Bench  held  that  it  was  stated  with  sufficient  certainty,  and 
that  parol  evidence  was  admissible  to  show  that  a  note  with- 
drawn by  him  was  the  thing  meant  by  the  agreement.  (A) 
And  where  it  was,  "  In  consideration  of  your  being  in  ad- 
vance to  L.  and  Sons  in  the  sum  of  10,000Z.  for  the  purchase 
of  cotton,  I  do  hereby  give  my  guarantee  for  that  amount  on 
their  behalf,"  the  Exchequer  Chamber  held  that  the  contract 
might  be  shown  by  evidence  to  apply  io  future  advances,  and 
would  be  in  that  case  valid.  (/) 

Though  the  parties'  promise  and  the  consideration  must 
appear,  the  amount  of  the  debt  guaranteed  need  not  be  men- 
tioned. (A) 

Or  some  memorandum  or  note  thereof,  8fc.  —  Under  this  as 

largely  indebted  to  you  :   in  consider-  Boyd  v.  Moyle,  ibid.  644.      See  Hitcli- 

ationof  your  danger  thereby,  I  agree  to  cock    v.    Coker,    6    Ad.    &    E.     438. 

be  responsible  to  you  for,  and  guaran-  Brooks  v.  Haigh,  10  Ad.  &  E.  323. 

tee  to  you  the  payment  of,  any  sums  of         (f)  Payne  v.  Wilson,  7  B.  &  C.  423. 

money   which   that  firm  —  whether    it  Stead  v.  Liddard,  1  Bingh.  196.      Coe 

may  consist  of  the  same  members  as  at  v.  Duffield,  7  B.  M.  252. 

present  or  others — now  is,  or  may  at         (g)  See    Rann    v,   Hughes,    7  Bro. 

ani/  time  he  indebted  to  you,  so   that  I  P.  C.  556  ;  7  T.  R.  350,  n.  a.     Reech 

am  not  called  on  to  pay  more  than  the  v.  Kennegal,  1  Ves.  126.      Hawkes  v. 

sum  of  2OOOZ."     The  Court  held  that  Saunders,  Cowp,  289. 

the  bond  fide  continuance  of  the  deal-         (A)  Shortrede   v.    Cheek,    1    Ad.    & 

ings  formed  a  good  consideration  for  E.  57. 

the  payment  of  the  antecedent   debt,         (t)  Brookes  v.  Haigh,  10  Ad.  &  E. 

and  that  they  could  not  enter  into  the  438, 

question    of  its    adequacy.       See    also         (A)   Batenian   v.    Phillips,    15  East, 

Chapman    v.    Sutton,    2    C.    B.    634,  272. 
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well  as  under  the  17th  section,  the  contract  may  be  collected  Nature  and 
from  several  distinct  papers,  provided  they  can  be  sufficiently  tract, 
connected  without  oral  testimony  (/)  ;  and  as  the  writing  is 
necessary  to  evidence  the  contract,  not  to  constitute  it,  the 
memorandum  need  not  have  been  delivered  to  the  party  re- 
lying on  it ;  therefore,  a  letter  from  a  man  to  his  own  agent, 
or  to  any  one  else,  setting  out  the  agreement,  is  sufficient,  (m) 

Signed  by  the  party  to  he  charged,  or  some  other  person, 
thereunto,  by  him,  lawfully  authorised.  —  See  the  remarks 
upon  the  corresponding  words  in  the  17th  section,  post, 
Ch.  XII.  Contracts  of  Sale. 

It  has  been  laid  down  that  a  signature  by  the  party,  as  a 
witness,  to  the  instrument  containing  or  referring  to  the 
agreement,  is  sufficient,  if,  when  he  signed,  he  was  aware 
of  the  contents,  (w)  It  is  immaterial  at  what  part  of  the 
instrument  the  signature  is  placed,  whether  at  the  beginning 
or  end.  (o)  It  is  sufficient  if  it  be  signed  by  the  party  to  be 
charged,  though  it  be  not  signed  by  the  other  contracting 
party  {p),  for  (to  use  the  words  of  the  L.  C.  J.  in  Laythoarp 
y.  Bryant  {q),  "  it  is  not  the  signature  of  both  parties  that 
makes  the  agreement.  The  agreement  is  in  fact  made  before 
any  signature."  Both  parties  must,  it  is  true,  have  con- 
curred in  making  the  agreement,  but  the  statute  only  requires 
that  one,  viz.  the  party  to  be  charged,  should  sign  the  docu- 
ment that  is  to  evidence  it. 


(I)  Tawney  ».  Crowther,  1  Bro.  C.  per  Lord  Eldon ;  sed  vide  Gosbell  v. 

C.  161,  318.     Clinan  v.  Cook,  Sch.  &  Archer,  2  Ad.  &  E.  500.     See  on  this 

Lef.  22.      Brodie  v.    St.  Paul,   1  Ves.  subject,  post,  Chapter  XII,  s.  2. 
jun.  326.    Kain  v.  Old,  2  B.  &  C.  627.  (o)  Ogilvie  v.    Foljambe,   3  Meriv. 

See  Evans's  Statutes,    vol.   i.    p.   327,  62.     Selby  v.  Selby,  ibid.  6.     Knight 

and  post.  Chapter  XII.     Contracts  of  v.   Crockford,   1   Esp.    ISO.      Right  v. 

Sale.  Price,  Dougl.  241. 

(»i)  Per   Lord   Hardwicke,   3  Atk.         {p)  Laythoarp  v.  Bryant,  2  Bingh. 

503;    2  Cha.   R.  147;    1  Vern.   110.  N.  C.  735.    See  3  Bro.  C.  C,  161,  318; 

Bateman   v.    Phillips,    15    East,    272.  Str.  236  ;   1  P.  Wms.  618.     Hutton  r. 

Longfellow  ».  Williams,   Peake's  Add.  Gray,  2  Ch.  Ca.  164.      Seton  v.  Slade, 

Ca.  225.      See  Dobell  v.  Hutchinson,  7  Ves.    265.       Knight   v.   Crockford, 

8  Ad.  &  E.  355.  1  Esp.  190. 

(n)  1  Wils.  118 ;   1  Ves.  6 ;  3  Atk.         (9)  2  Bingh.  N.  C.  744. 
502.     Coles  ».  Trecothick,  9  Ves.  251, 
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It  Is,  in  some  cases,  necessary,  that  a  guaranty  should  be 
stamped.  Stat.  55  Geo.  3.  c.  184.  imposes  a  duty  on  agree- 
ments the  subject-matter  whereof  is  of  the  value  of  20/. 
or  upwards:  to  this  there  are,  however,  exceptions,  parti- 
cularly of  agreements  for  the  sale  of  goods.  Contracts  of 
guaranty  are  within  both  provisions  :  where  the  principal 
contract  would  require  a  stamp,  so  does  the  guaranty,  and 
ince  versa,  (r) 


Section  II.  —  Surety,  how  far  liable. 

The  extent  of  the  surety's  liability  depends,  of  course,  on 
the  peculiar  construction  of  each  guaranty.  A  contract  to 
guarantee  the  payment  of  "  any  debt  A.  B.  may  contract  in 
his  business  as  jeweller,  not  exceeding  one  hundred  pounds, 
after  this  date,"  is  a  contract  which  renders  the  guarantor 
answerable  for  any  debts,  not  exceeding  100/.,  which  A.  B. 
may,  jTrom  time  to  time,  contract  in  the  way  of  his  business,  {s) 
Such  a  contract  is  called  a  continuing  guaranty.  Disputes 
frequently  arise,  whether  an  instrument  fall  within  this  de- 
scription or  not.  (/)     The  best  rule  on  the  subject  seems  to 


(r)  Warrington  v.  Furbor,  8  East, 
242.  Watkins  v.  Vince,  2  Stark.  3G8. 
Martin  v.  Wright,  6  Q.  B.  917. 

(s)  Blerlc  v.  Wells,  2  Camp.  413. 
Accord.  Mason  r.  Pritchard,  12  East, 
227.  Bastow  v.  Bennett,  3  Camp.  220. 
Hargreave  v.  Smee,  6  Bingh.  244. 
Simpson  v.  Manley,  2  C.  &  J.  94  ;  2 
Tyrwh,  86.  Allan  v.  Kenning,  9 
Bingh.  618.  Mayer  v.  Isaac,  6  M.  & 
W.  605. 

(t)  For  instances  in  which  the  gua- 
ranty has  been  confined  to  a  single 
transaction,  vide  Melville  v.  Hayden, 
3  B.  &  A.  593.  Kay  v.  Groves,  6 
Bingh.  276.  Nicholson  v.  Paget,  I 
C.  &  M.  48 ;  in  which  last  case,  the 
Court  expressed  itself  averse  to  ex- 
tending the  rule  of  construction  against 
guarantors.  In  Hargreave  v.  Smce, 
however,  the  Court   thought  that  the 


ordinary  rule  verba  fortius  accipiuntur 
contra  proferentem  applied  to  these  as  to 
other  instruments.  In  Mayer  v.  Isaac, 
Alderson,  B.,  said,  that,  if  obliged  to 
choose,  he  should  prefer  the  strict  con- 
struction. The  decisions  run  very 
close,  ex  gr.  Nicholson  v.  Paget,  1  C. 
&  M.  48  ;  3  Tyrwh.  164.  "  /  herebi; 
agree  to  be  answerable  for  the  payment  of 
501.  for  F.  L.,  in  case  F.  L.  does  not 
pay  for  the  gin,  ifc.  he  receives  from  you." 
Held,  not  a  continuing  guaranty. 
Mayer  v.  Isaac,  6  M.  &  W.  605.  "  In 
consideration  of  ynttr  supplying  G.  with 
china  and  earthenware,  I  guarantee  the 
payment  of  any  bills  you  may  draw  on 
him  on  account  thereof  to  the  amount  of 
200/."  Held  a  continuing  guaranty. 
"  Messrs.  Allnutl  and  Arbouin, 
50.  Mark  Lane. 
"  Sirs, —  I  hereby  guaraittee  Mr.  John 
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be  that  laid  down  by  Lord  Ellenborough,  in  Merle  v.  Wells,   Surety,  how 

viz,  that  "  if  a  party  mean  to  confine  his  liability  to  a  single   '- 

dealing,  he  should  take  care  to  say  so." 

In  Simpson  v.  Manley  (u),  it  was  held  by  the  Court  of 
Exchequer,  that  the  words,  "  if  you  give  A.  credit  we  will 
be  responsible,"  were  not  equivalent  to  saying,  "if  you  give 
him  the  credit  usual  in  your  trade"  viz.  that  of  grocers.  In 
Comhe  v.  Woolfe  (v),  the  guaranty  was  — 

"Messrs.  C.D.SfCo. 

"  I  hereby  guarantee  and  engage  to  see  you  paid  for  any 
porter  you  may  send  Mr.  A.  B.  of  this  town,  until  you  receive 
notice  to  the  contrary  from  me.  "  L.  W." 

The  custom  of  the  plaintiffs  was  to  give  six  months'  credit, 
and  then  sometimes  to  take  a  bill  at  two ;  having  given  A.  B. 
eleven  months'  credit,  it  was  held,  that  they  thereby  dis- 
charged the  surety. 

A  person  who  guarantees  the  due  payment  of  a  bill, 
becomes  liable  for  interest  if  it  be  not  paid  at  maturity,  (iv) 


Section  III.  —  Surety,  how  discharged. 

If  the  creditor  discharge  the  principal,  or  enter  into  any  Surety,  how 
agreement  with  him,  by  which  the  surety's  situation  is  altered  '^^^"^'"° 
for  the  worse,  or  which  would  render  a  proceeding  against 
the  surety  a  fraud  upon  the  principal,  he  discharges  the 
surety :  for  instance,  if  he  agree  to  give  time  to  the  principal ; 
for  then,  if  he  forbear  proceeding  during  the  time  given,  he 
wrongs  the  surety  by  prolonging  his  responsibility ;  while,  on 
the  other  hand,  if  he  proceed  against  the  surety,  he  gives  him 

Jennings's  account  with  you  for  wine  and  (m)  2  Tyrwh.   86  ;    2  C.   &  J.   94. 

spirits  to  the  amount  of  100/.  Vide  Samuel  v.  Howarth,  3  Meriv.  372, 

"  E,  Ashenden.  and  Howell  v.   Jones,  4  Tyrwh.   548  ; 

«  Siltinghourne,  April  14.  1838."  1   C,  M.  &  R.  97. 

Held  not  to  be  a  continuing  guarantee,  {v")  8  Bing.  156. 

AUnutt  V.  Ashenden,  5  M.  &  Gr.  392.  (w)  Ackermann  v.  Ehrensperger,  16 

See  also  Hitchcock  v.  Humfrey,  5  M.  &  M.  &  W.  99. 
Gr.  558.  Martint>.Wright,6  Q.B.917. 
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Surety,  how  n.  remedy  over  against  the  principal,  and  thus  exposes  the 
latter  to  proceedings,  contrary  to  the  faith  of  his  agree- 
ment, (a.)  So,  if  he  substitute  a  new  agreement  instead  of 
that  for  the  performance  of  which  the  surety  was  respon- 
sible, (y)  But  the  surety  will  not  be  discharged  by  mere 
foi'bearance  (z),  unless,  indeed,  there  be  some  stipulation  in 
the  guaranty  binding  the  party  guaranteed  to  use  due  di- 
ligence against  the  principal  (a),  nor  by  acceptance  of  a 
collateral  security  (b),  nor  if  he  himself  have  agreed  to  the 
indulgence  given  the  principal  (c),  or  have  subsequently 
assented  to  it.  (d)  And,  even  where  the  creditor  has  al- 
together released  and  discharged  the  principal,  still,  if  the 
surety  have  expressly  consented  to  remain  liable,  his  liability 
will  continue,  (e) 

Where  a  surety  has  entered  into  a  bond  for  payment  in 
default  of  the  principal  debtor,  and  by  parol  agreement,  time 
has  been  given  to  the  principal  debtor,  the  surety  is  com- 
pelled to  resort  to  a  Court  of  Equity;  because,  by  the  rules 
of  law,  a  parol  agreement  cannot  be  pleaded  in  discharge  of 
an  instrument  under  seal.  (/) 

If  the  creditor  omit  to  perform  any  condition,  express  or 
implied,  imposed  upon  him  by  the  guaranty,  the  surety  will, 
of  course,  not  be  liable.  (^)      And  fraud,  for  instance,  the 

(a:)  Combe    v.    Woolfe,    ubi   supra.  758.      See  Muskett  v.  Rogers,  5  Bing. 

Howell  V.  Jones,  4  Tyrwh.  548  ;  1  C,  N.  C.  728. 

M.  &  R.  97.     Jones  v.  Lewis,  4  B.  &  (6)  Twopenny   v.   Young,    3    B.    & 

C.    506.       Hawkshaw    v.    Perkins,    2  C.  208.      Bell  v.   Banks,  3  M.  &  Gr. 

Swanst.   539.      Rees  v.    Berrington,  2  238. 

Ves.  jun.  540.      Low  v.  E.  I.  Compy.  (c)  Tyson   v.    Cox,    1  Turner,   395. 

4  Ves.   jun.  824.       Nisbet  v.    Smith,  Maltby  v.  Carstairs,  7  B.  &  C.  735. 

2  Bro.   C.   C.    579.     Ex  parte  Smith,  (d)  Smith  v.  Winter,  4  M.  &  W.  454. 

3  Bro.   C.  C.   1.      Ex  parte  Gifford,  6         (e)   Cowper  v.  Smith,    4  M.  &  W. 
Ves.  805.  Boultbee  v.  Stubbs,  18  Ves.     519. 

20.       Ex    parte    Glendiniiing,     Buck,  (/)  Per  Tindal,  C.  J.,  in  Combe  v. 

517.      Kearsley  v.  Cole,   16  M.  &  W.  Woolfe.      See   Davey  v.   Prendergrass, 

128.      See  the  notes  to  Jones  v.  Lewis.  5  B.  &  A.  187.      Prendergrass  v.  l)a- 

(y)  Whitcher  v.    Hall,  5  B.    &    C.  vey,  6  Madd.  124.      Rees  t\   Berring- 

269.     Eyre  v.  Bartrop,  3  Madd.   221.  ton,  2  Ves.  jun.  540.      See  Trent  Nav. 

Bonser  v.  Cox,  6  Beav.  110.  Compy.  v.  Harley,  10  East,  34,     Bul- 

(z)  Orme  v.  Young,  Holt,  84,    Go-  teel  v.  Jarrold,  8  Price,  467. 

ring  r.  Edmonds,  6  Bingh.  94.     Mus-  (i/)  Glyn  v.   Hertel,  8  Taunt,  2C8, 

kett  V.  Rogers,  5  Bingh.  N,  C.  728.  Bacon  v.   Chesney,   1  Stark.   N.  P.  C, 

(a)  Holl   V.   Hadley,  2  Ad.   &   E.  192,  per  Lord  Ellenborough.     Holl  u. 
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concealment  of  some  material  part  of  the  principal's  original   Surety,  how 

contract  from  the  surety  —  vitiates  and  avoids  his  engage-  ° 

ment.  {h)  "  The  principle  to  be  drawn  from  the  cases,"  said 
Tindal,  C.  J.,  delivering  the  judgment  of  the  Court  in 
Stone  V.  Compton  {{),  "  we  take  it  to  be  this,  that  if  with  the 
knowledge  or  assent  of  the  creditor  any  material  part  of  the 
transaction  between  the  creditor  and  his  debtor  is  misrepre- 
sented to  the  surety,  the  misrepresentation  being  such  that 
but  for  the  same  having  taken  place,  either  the  suretyship 
would  not  have  been  entered  into  at  all,  or,  being  entered 
into,  the  extent  of  the  surety's  liability  might  be  thereby 
increased,  the  security  so  given  is  voidable  at  law  on  the 
ground  of  fraud."  It  is  said  by  Mr.  Starkie  to  have  been 
decided  that  a  continuing  guaranty  is  countermandable  by 
parol.  (J)  And  the  executor,  it  seems,  is  not  liable,  in  respect 
of  advances  made  after  the  testator's  death,  which  operates  as 
a  revocation.  {K) 

It  has  been  decided  that  if  a  guaranty  has  been  altered, 
while  in  the  creditor's  hands,  in  a  material  particular  without 
the  consent  of  the  guarantor,  it  becomes  void.  (Z) 


Section  IV.  —  Surety,  how  indemnified. 

As  soon  as  the  surety's  obligation  to  pay  is  become  ab-   Surety,  how 
solute,  he  has  a  right  to  apply  to  equity  to  be  exonerated       ^'""' 
by  his  principal,  (m)    But  this  he  cannot  do,  till  he  is  under 
actual  liability,  (w) 

Hadley,  5  Bingh.  54.    Evans  v.  Whyle,  {k)  Potts  v.   Ward,    1   Marsh.   366. 

5  Bingh.    485.     Bulkely  v.   Lord,    2  See  Cooper  v.  Johnson,  2  B.  &  A.  394. 

Stark.  406.      Elworthy  v.  Maunder,  5  Kinguel  v.   Knapman,   Cro.    Eliz.   10. 

Bingh.  295.  Joyner  tj,  Vyner,  T.  Raym.  415. 

(h)  Pidcock  V.   Bishop,  3  B.  &  C.  (/)   Davidson   v.   Cooper,    11  M.  & 

605.      See   also    Railton   v.    Mathews,  W.  778  ;   13  M.  &  W.  343. 
10  C.  &  Fin.  934.  (to)  Per  L.  C.  in  Nisbct  v.  Smith, 

(i)  Stone    v.    Compton,    5  Bingh.  2  Bro.  C,  C.  579,  per  M.  R.  in  Lee  v. 

N.  C.  142.  Rook,  Mos.   318.        See   Ranelagh   v. 

(j)  Starkie    on    Evidence,    2d    ed.  Hayes,  1  Ves.  190.     Antrobus  v.  Da- 

vol.   ii.    p.   371,    n.  n.     ,  Brocklebank  vidson,  3  Meriv.  578.     Cox  v.  Tyson, 

V.  Moore.      See  Goss  v.  Lord  Nugent,  1  T.  &  R.  395.  _ 
5  B.  &  Ad,  58.  (7j)  See  Cock  v.  Ravie,  6  Ves.  283. 


426  MERCANTILE  CONTRACTS. 

Surety,  bow  After  he  has  paid  the  debt  of  his  principal,  or  any  part 

indemnified.  p    •,      i  ,       . 

or    it,  he   may  obtain  reiuiburscmcnt  at  law  (o),  and   may 

sue  toties  quoties  as  often  as  he  is  compelled  to  make  a 
payment  on  account  of  it  (/?),  and  has  a  right  in  equity  to 
have  any  fund,  which  was  charged  with  the  principal  debt, 
applied  for  his  indemnification.  (5-)  Nay,  it  appears  that,  if 
the  surety  be  under  a  disability,  which  prevents  him  from 
obtaining,  in  his  own  person,  the  benefit  of  securities  which 
have  been  set  apart  for  the  creditor,  equity  will  restrain  the 
creditor  from  proceeding  against  the  surety  till  he  has  re- 
sorted to  those  securities  (r);  though  such  circumstances 
would  furnish  no  defence  at  law.  {s)  And  where  the  prin- 
cipal has  assigned  his  eifects  to  a  trustee  for  his  creditors,  a 
creditor  who  has  a  guaranty  will  be  forced,  even  at  law,  to 
apply  in  discharge  thereof  a  rateable  part  of  any  payment  he 
may  receive  from  the  trustee,  (t) 

As  the  surety  has  a  right  to  reimbursement  from  his 
principal,  in  toto,  so  he  has  from  his  co-sureties  pro  tanto ; 
this  latter  right  is  called  the  right  to  contribution^  and  is  re- 
cognised both  in  law  and  equity,  with  this  distinction,  that, 
at  law,  a  surety  is,  in  every  case,  entitled  to  contribution 
from  his  co-sureties,  in  proportion  to  their  number  ;  without 
regard  to  the  insolvency  of  any  one  of  them,  which  equity, 
on  the  contrary,  regards.  Thus,  if  A.  B.  and  C.  be  co- 
sureties, A.  having  paid  the  debt,  would  be  entitled  to  re- 


(0)  Warrington  v.    Furbor,  8  East,  in  ease  of  a  bond,  Copis  v.  Middleton, 

242.      And   this  he   may  do  notwith-  1  Turn,  224.    See  Robinson  v.  Wilson, 

standing  he  has  executed  a  composition  2  Madd.  435.     Dowbiggan  v.  Bourne, 

deed  between  the  principal  and  his  ere-  Young,  111. 

ditors    including    the    debt,    but    con-         (r)  Wright  v.    Nutt,  3  Bro.    C.    C. 

taining  a  reserve   of  remedies  against  326  ;   1  H.  Bl.  137.      Cottin  v.  Blane, 

sureties,  under  which  he  has  been  after-  2  Anst.    544.      Wright  v.   Simpson,   1 

wards    compelled    to    pay    the    debt.  Ves.  728. 
Kearsley  t).  Cole,  16M.  &  W.  128.  (s)    FoUiott    v.    Ogden,    1    H.    Bl. 

{p)  Davies  v.  Humphreys,  6  M.  &  1 24,  at  least  in  the  absence  of  express 

W.  153.  words  to   that   effect,   see   Gwynne   v. 

{q)   See  Wright  v.  Morley,   1 1  Ves.  Burnell,  6  Bingh.  N.  C.  453. 
12.     Harrison  v.    Glossop,   Coop.   61.  (t)  Bardwell  i;.  Lydall,  7  Bing.  489, 

See  Ex  parte  Rushforth,  10  Ves.  409.  and  see   Raikes  v.   Todd,   1  P.   &   D. 

In.  re  Westzinthus,  5  B,   &  Ad.   835.  138;   8  Ad.  &  E.  846. 
See  for  the  qualification  of  this  doctrine 
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cover,  at  law,  a  third   only  from  B.,  though  C.  may  have   Surety,  how 

become  insolvent  {u) ;     whereas,  in  equity,  he  will  be  entitled  1_ 

to  one  half,  (u)  But,  both  in  law  and  equity,  if  he  have  been 
reimbursed  in  part,  the  contribution  must  be  calculated  by 
the  residue,  {xo)  And,  it  is  said,  that,  where  one  surety 
becomes  so  at  the  instance  of  another,  that  other  cannot  call 
on  him  for  contribution,  {x) 

We  have  seen  that  the  surety's  right  to  reimbursement  from 
his  principal  accrues  toties  quoties  as  often  as  he  is  compelled 
to  make  a  payment.  With  regard  to  his  right  to  contribution, 
it  is  different;  for  until  one  has  paid  more  than  his  pro- 
portion either  of  the  whole  debt  or  of  the  part  which  remains 
due  from  his  principal,  it  is  not  clear  that  he  ever  will  be  en- 
titled to  demand  any  thing  from  the  other,  and,  before  that, 
he  has  no  equity  to  receive  a  contribution,  and  consequently 
no  right  of  action,  which  is  founded  on  the  equity  to  receive 
it.  Thus,  if  the  surety,  more  than  six  years  before  the  action 
have  paid  a  portion  of  the  debt,  and  the  principal  has  paid 
the  residue  within  six  years,  the  Statute  of  Limitations  will 
not  run  from  the  payment  by  the  surety,  but  from  the  pay- 
ment of  the  residue  by  the  principal,  for,  until  the  latter 
date,  it  does  not  appear  that  the  surety  has  paid  more  than 
his  share.  The  practical  advantage  of  this  rule  is  considerable, 
as  it  would  tend  to  a  multiplicity  of  suits  and  to  a  great  in- 
convenience if  each  surety  might  sue  the  others  for  a  rateable 
proportion  of  what  he  has  paid,  the  instant  he  had  paid  any 
part  of  the  debt.  But  whenever  it  appears  that  one  has  paid 
more  than  his  proportion  of  what  the  sureties  can  ever  be 

(m)  Cowell  V.  Edwards,  2  B.  &   P.  {w)  Knight  v.   Hughes,  3  C.  &  P. 

268.     Browne  v.  Lee,  6  B.  &  C.  689-  467;   M.  &  M.  247.   Roach  v.  Thomp- 

(v)  Peter  v.  Rich,  1   Cha.  Rep.  19.  son,  ibid.  487.      Swain  v.  Wall,  1  Cha. 

Holt   V.    Harrison,    1    Cha.    Ca.    246.  Rep.  80. 

Layer  v.   Nelson,   1  Vern.  456.      The         (x)  Turner  v.    Davies,  2  Esp.  478. 

decree  of   Hadrian  proceeded  on  this  See  Thomas  v.  Cook,  8  B.  &  C.   728. 

principle,  "  Ex  eplstohi  Divi  Hadriani  In  Turner  v.   Davies,  the  surety  who 

compellitur  creditor  a  singulis  qui  modo  induced  the  other  to  join,  had  taken  a 

soli<e?ido  sunt   litis  contestatae  tempore  bill  of  sale  from  the  principal  for  his 

partes  petere.      Jdeoque  si  quis  ex  fide-  own  security. 
jussorihus  eo  temjwre  solvendo  non  sit  hoc 
cwteios  onerat.      Inst.  1.  3,  tit.  21. 
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Surety,  Iiow 
indemnified. 


called  upon  to  pay,  then,  and  not  till  then,  it  is  also  clear 
that  such  part  ought  to  be  repaid  by  the  others,  and  the 
action  will  lie  for  it.  (y) 

The  right  to  contribution  equally  exists  whether  the  sure- 
ties were  engaged  jointly  or  severally,  in  one  instrument,  or 
in  several  instruments,  and  whether  they  knew  of  each  other's 
engagements  or  not ;  for,  in  all  these  cases  alike,  a  payment 
by  one  is  a  benefit  to  all.  (z)  But  any  surety  may,  of  course, 
by  using  words  to  that  effect,  so  modify  his  contract,  that  he 
will  be  liable  only  on  the  default  of  previous  sureties,  who 
will  then  be  entitled  to  no  contribution  from  him.  (a) 


Section  V. — Representations  in  the  Nature  of  Guaranties. 


Representa- 
tions in  the  na. 
ture  of  guaran- 
ties. 


This  chapter  would  be  hardly  complete  if  w^e  were  to  take 
no  notice  of  certain  representations  which  have  very  much 
the  same  effect  as  guaranties,  and  for  some  time  materially 
interfered  with  the  operation  of  the  4th  section  of  the  Statute 
of  Frauds.     In  consequence  of  the  case  of  Pasley  v.  Fi'ee- 
man  (b),  (where  such  an  action  was  decided  to  be  maintain- 
able) it  became  the  practice  to  bring  actions  in  which  parties 
were  charged,  not  strictly  as  guarantees  for  others,  in  which 
case  the   Statute  of  Frauds  would   have  applied,  and   the 
guaranty  must   have  been  in  writing,  but  as  having  made 
wilfully  false  representations  as  to  the  credit  of  others,  whom 
the  plaintiffs  were  thereby  induced  to  trust,  and  so  committed 
a  tortious  act,  for  which  they  were  liable  to  the  party  de- 
ceived in  damages.     Now  these  representations  might  have 
been  made  the  ground  of  an  action,  although  not  in  writing, 
for  they  did  not  amount  to  guaranties,  but  were  of  the  same 
description  as  the  false  representations  spoken  of  hereafter  in 
the  chapter  on  Sales ;  and  yet  it  very  often  happened,  that 


(y)  Per  curiam,  p.  1 69,  of  Davies  v. 
Humphreys,  6  M.  &  W. 

(z)  Deering  v.  Winchelsea,  2  B.  & 
P.  270.  See  the  judgment  in  Cray- 
thorne  v.  Swinburne,  14  Ves.  160. 


(a)    Craythorne    v.    Swinburne,    14 
Ves.  160. 

(6)  3T.  R.  51. 
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the  same  evidence  which  would  have  proved  a  parol  guaranty,   Representa- 
would  also  prove  such  representation  of  solvency  as  has  just  tur^^Jf  guaran- 

been  described.     The  4th  section  of  the  Statute  of  Frauds  ^^ 

being  thus  frequently  evaded,  it  was,  in  order  to  remedy  the 
mischief,  enacted  in  stat.  9  Geo.  4.  c.  14.,  commonly  called 
Lord  Tenterden's  Act,  "  that  no  action  shall  be  brought  to 
charge  any  person  by  reason  of  any  representation  or  as- 
surance, made  or  given  concerning  or  relating  to  the  conduct, 
credit,  ability,  trade,  or  dealings,  of  any  other  person,  to  the 
intent  or  purpose  that  such  other  person  may  obtain  credit, 
money,  or  goods  upon  (c),  unless  such  representation  or  as- 
surance be  made  in  writing,  signed  by  the  party  to  be 
charged  therewith."  The  effect  of  this  section  was  elabo- 
rately discussed  in  the  great  case  of  Li/de  v.  Barnard  (d), 
where  the  barons  were  equally  divided.  Lord  Abinger  and 
Gurney,  B.,  holding  that  a  representation  of  the  solvency  of 
a  fund  belonging  to  A.,  in  order  that  a  third  party  might 
advance  money  on  the  security  thereof,  was  a  representation 
within  the  meaning  of  this  act.  Parke,  B.,  and  Alderson,  B., 
holding  the  reverse,  unless,  indeed,  it  should  appear  that  the 
representation,  though  concerning  the  state  of  the  fund,  had 
partly  reference  to  A.'s  own  personal  solvency. 

This  question  has  been  since  touched  on  in  Swann  v.  Phil- 
lips (e),  where  the  leaning  of  the  opinion  of  the  Court 
of  Queen's  Bench  seems  to  have  been  in  favour  of  the 
opinion  of  Lord  Abinger  and  Baron  Gurney. 

Where  the  defendant  has  received  the  proceeds  of  goods 
obtained  by  his  debtor  from  the  plaintiff  by  means  of  a  mis- 
representation by  the  defendant  falling  within  this  statute, 
though  assumpsit  may  possibly  lie  to  recover  back  the 
money ;  still,  if  the  whole  case  rests  on  the  misrepresenta- 
tion, the  statute  applies,  and  it  must  be  shown  to  have  been 
in  writing,  (y) 

The  act  applies  to  a  representation  made  by  one  partner 
concerning  the  credit  of  the  firm.  (^) 

(c)  Sic  in  the  statute.  (/)  Haslock  v.  Fergusson,  7  Ad.  & 

(d)  I  U.  &  W.  101.  E.  86. 

(e)  Swann  v,  Phillips,  8  Ad.  &  E.  (g)  Dovaux  v.  Steinkellur,  6  Bingh. 
457.                                                                  N.  C.  84. 


430  MERCANTILE  CONTRACTS. — CONTRACTS  OF  SALE. 


CHAP.  XII. 

CONTRACTS   OF    SALE. 

Section  1.  Ability  of  Vendor  to  sell. 

2.  Form  and  Requisites  of  Contract. 

3.  Duties  of  Vendor. 

4.  Duties  of  Vendee. 

5.  Effect  of  Illegality. 

Contracts  of       Sale  is  a  transmutation  of  property  (a)  from  one  man  to 

^^ another  in  consideration  of  a  money  price.     It  differs  from 

Barter  or  Exchange  in  this  respect,  viz.  that  Exchange  is, 
correctly  speaking,  a  transmutation  of  property  from  one 
man  to  another,  for  a  consideration  not  given  in  money,  but 
in  some  other  sort  of  commodity. 

There  appears  to  have  been  a  great  contest  among  the 
Roman  jurists  on  the  question,  whether  Sale  and  Exchange 
were  not  in  reality  the  same  contract,  and  whether  the 
pretium,  which  they  all  admitted  to  be  the  true  criterion 
of  a  sale,  might  not  be  paid  in  any  thing  as  well  as  money. 
The  history  of  the  dispute  is  curious :  —  Pretium  in  numeratd 
pecunid  consistere  debet.  Nam  in  ccBteris  rebus  an  pretium  esse 
posset  valde  quarebatur ;  veluti,  an  homo,  aut  fundus,  aut  toga 
pretium  alterius  rei  esse  posset.  Et  Sabinus  et  Cassius  etiam 
in  olid  re  reputabant  pretium  posse  consistere,  unde  illud  est 
quod  vulgo  dicebatur,  permutatione  rerum  emtionem  et  ven- 
ditionem  contrahi,  earn  que  speciem  emtionis  et  venditionis  vetus- 
tissimam  esse.      Argumento  que  utebantur  Grozco  poetd  Homero 

(a)  a  recovery  in  trespass  or  trover  267  ;   and  see  per  Maule,  J.,   Hearne 

for    chattels   followed    by    satisfaction  v.  Turner,  2  C.  B.  540,  and  Serjeant 

appears  to  operate  as  a  sale,  for  solutio  Manning's    note,    6  M.    &    Gr.    640. 

pretii  emptionis  loco  hahetur ;  othervs'ise  But    a   vesting    order   and    possession 

if  not  followed  by  satisfaction.    See  the  taken  by  the  assignee  will  not  prevent 

authorities  collected  in  a  learned  note  the  operation  of  a  writ  previously  de- 

to   Holmes  v.    Wilson,    10  Ad.   &   E.  livered   to  the   sheriff.      Woodland    v. 

503.       Cooper   v.    Shepherd,   3  C.  B.  Fuller,  II  Ad.  &  E.  859. 
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qui  aliqiiam  "partem  exercitus  Achivorum  vinum  sibi  compardsse   Contracts  of 
ait  permutatis  quibusdam  rebus  —  his  verbis :  


Nqee  2'  £K  Ai]fivoio  Trapeffratrav,  oJvoy  ayoverai. 
Ev0c»'  ap  oifi^ovTO  KaprjKOfioiavrec  'Aj^atoT, 
AWoL  jj-ey  ^aXvw,  aWoi  h'  a'idcovi  (xihijpw, 
AXXot  ^£  pivoic,  aXKoL  S'  avTolot  ^oiaaiv, 
AXXoi  S'  cLv^pairoZtatTi. 

Advecta  e  Lemno  tunc  vinafuere  carinis, 
Inde  eapillati  sibi  vina  parare  Pelasgi, 
^re  micante  alii,  nitido  pars  altera  ferro, 
Pars  bubulis  tergis,  ipsis  plerique  juvencis. 
Pars  quoque  mancipiis. 

"  Sed  Proculi  sententia  dicentis  Permutationem  propriam 
esse  speciem  contractus  a  Venditione  separatam  merito  prcE- 
valuit,  cum  et  ipse  aliis  Homericis  versibus  adjuvabatur  et 
validioribus  rationibus  argumentabatur.^^  (b) 

With  regard  to  the  meaning  of  sale,  it  may  be  added  that 
it  seems  prima  facie  to  imply  an  entire  disposition,  as,  in  case 
of  land,  of  the  fee  simple,  (c) 

In  considering  this  subject,  we  will  touch  successively 
upon  the  following  topics  :  — 

1.  The  ability  of  the  vendor  to  sell. 

2.  The  form  and  requisites  of  the  contract  of  sale. 

3.  The  duties  it  imposes  on  the  vendor. 

4.  Those  which  it  imposes  on  the  vendee. 

5.  The  effect  of  illegality  upon  the  contract. 


Section  I.  —  Ability  of  Vendor  to  sell. 

Where  a  man  has  in  himself  the  property  of  goods,  the  ge-  Ability  of 
neral  rule  is,  that  he  may  dispose  of  them  by  sale  to  whom-  ^^"  "''  *"  "'^  ' 
ever  and  however  he  pleases ;  provided  that  judgment  have 
not  been  obtained  against  him,  and  the  writ  of  execution 

(6)  Inst.  b.  3.  tit.  24.     The  English  the   other   to   maintain    an   action  for 

law  regards  these  contracts  as  entirely  goods  sold  and  delivered.     Harrison  v, 

distinct,  and  the  omission  of  one  of  the  Luke,  14  M.  &  W.  139. 

parties  for  any  period  of  time  to  deliver         (c)   Hughes  v.   Parker,  8  M.  &  W.  • 

the  goods  bartoi'.'d  lor  will  not  enable  244 
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Ability  of         actually  delivered  to  the  sheriff,  for  then  the  goods  arc  bound 

vendor  to  sell.  tip  •  n       t        •  ^ 

to  answer  the  debt  from  the  time  of  delivering  the  writ  to  the 

sheriff,  as  they  formerly  were  from  its  teste,  (d)  Even  in  that 
case,  as  the  property  remains  in  him,  he  may  dispose  of  them, 
subject  to  the  sheriff's  right  to  seize  by  virtue  of  the  execu- 
tion, and  a  valid  sale  may  be  made  of  them  in  market  overt, 
even  after  the  delivery  of  the  writ  to  the  sheriff,  (e) 

Where  a  man  has  not  in  himself  the  property  of  goods,  but 
only  the  possession,  as,  if  he  be  a  thief  or  finder,  he  neverthe- 
less may  make  a  valid  sale,  so  that  the  buyer  will  be  secure 
of  his  purchase ;  provided  that  such  sale  be  made  in  market 
overt,  during  the  usual  market  hours.  This  market  overt,  in  the 
country,  is  only  held  on  special  days  provided  for  particular 
places  by  charter  or  prescription ;  but  in  the  city  of  London, 
every  day,  except  Sunday,  is  market  day ;  the  market  place, 
or  spot  of  ground  set  apart  by  custom  for  the  sale  of  par- 
ticular goods,  is,  also,  in  the  country,  the  only  market  overt ; 
but,  in  London,  every  shop  in  which  goods  are  exposed  pub- 
licly to  sale  is  market  overt,  but  for  such  things  only  as  the 
owner  professes  to  trade  in.  (/) 

There  are  some  cases  in  which  even  a  sale  in  market  overt 
will  not  secure  the  purchaser :  as,  if  the  goods  were  the  pro- 
perty of  the  King,  or  if  the  buyer  knew  they  were  not  the 
seller's,  or  was  guilty  of  any  other  fraud  in  the  transaction ; 
nor  do  the  privileges  of  a  market  overt  embrace  sales  made  in 
a  covert  place  within  its  limits,  as  in  a  back  room  or  ware- 
house, or  in  a  shop  whose  windows  are  closed  up(^);  nor 
sales  between  sunsetting  and  sunrising  (Ji),  nor  cases  in  which 
the  treaty  for  sale  was  begun  out  of  market  overt  (i) ;  neither 

{d)  Stat.    29   Car.  2.     c.   3  ;     2  Bl.  Moore,  360,  S.  C.  Poph.  84  ;   Comyn's 

Comm.  446.    See  Woodland  v.  Fuller,  Di.    Market    E.  ;     Bl.    Coram.    449. 

1 1  Ad.  &  E.  859.  Wilkinson    v.    King,    2    Camp.     336. 

(e)   Per  Ld.  Hardwicke.      Lowthall  Lyons  v.  De  Pass,  11  Ad.  &  E.  326, 

V,    Tonkins,   Barnard,  42,    S.   C.    Eq.  which  see,  on  the  question,  what  is  a 

Ca.  Ab.  381.      Samuel  v.  Duke,  3  M.  shop,  within  the  custom. 

&  W.   622.      So  a  pawnor  retains  his  {g)  2  Inst.  713;  5  Rep.  836;  Poph. 

property  and  the  right  to  sell,  subject  84 ;    2  Rolls,  Ab.   tit.   Market  Overt, 

to  the  pawnee's  power  to  do  so.   Frank-  50,  p.  122. 

lin  V.  Neate,  13  M.  &  W.  481.  (A)  2  Inst.  714. 

9                           if)  Case  of  Market  Overt,  5  Rep.  (e)  2  Inst.  713. 
83,  b.  ;  L'Evcsque  de  Worcester's  case, 
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does  the  rule  respecting   sales  in   market  overt  extend   to  Ability  of 

gifts  {k)  or  pawns  (J)  there  ;  and,  notwithstanding  any  inter- ^ 

vening  sales,  it'  the  original  vendor,  who  sold  without  having 
the  property,  come  again  into  possession  of  the  goods,  the 
original  owner's  right  to  them  will  revive,  (w)  And  although, 
in  general,  a  sale  in  market  overt  will  secure  the  purchaser, 
though  the  goods  purchased  have  been  stolen,  yet  stat  7  & 
8  Geo.  4.  c.  29.  s.  57.  (n)  enacts,  that  if  any  person  guilty  of 
any  such  felony  or  misdemeanor  as  is  before  mentioned  in 
that  act,  in  stealing,  taking,  obtaining  or  converting,  or  in 
knowingly  receiving,  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever,  shall  be  indicted  by,  or  on  be- 
half of  the  owner,  his  executor  or  administrator,  and  convicted, 
in  such  case  the  property  shall  be  restored  to  the  owner,  or  his 
representative,  and  the  Court  shall  have  power  to  award  writs 
of  restitution,  or  to  order  restitution  in  a  summary  manner. 
But  this  does  not  extend  to  charge  a  person  who  purchased 
tlie  goods  in  market  overt  after  the  felony,  and  disposed  of 
them  again  before  the  conviction,  (o)  Moreover,  the  statute 
provides  "  that  if  it  shall  appear,  before  any  award  or  order 
made,  that  any  valuable  security  shall  have  been  bond  fide 
paid  or  discharged  by  some  person  or  body  corporate  liable  to 
the  payment  thereof,  or,  being  a  negotiable  instrument,  shall 
have  been  bona  fide  taken  or  received  by  transfer  or  delivery 
for  a  just  and  valuable  consideration,  without  any  notice  or 
cause  to  suspect  that  the  same  had  been  stolen,  taken,  ob- 
tained, or  converted  as  aforesaid :  in  such  case  the  court  shall 
not  aivard  or  order  the  restitution  of  such  security."  There 
are  some  very  peculiar  provisions  with  respect  to  the  sale  of 
horses  in  market  overt,  enacted  by  stat.  2  P.  &  M.  c.  7.,  and 
31  Eliz.  c.  12. 

(k)  2  Inst.  713.  act,  Peer  v.  Humphrey,  4  Ncv.  &  M. 

(I)  Hartop    V.    Hoare,     Str.    US?;  4  30;   2  Ad.  &  E.  495.     A  person  whose 

1    Wils.    8 ;    3    Atk.    44.       Packer  v.  goods  have   been  stolen    may    recover 

Gillies,  2  Camp.  336.  them  by  action  from  an  innocent  vendee, 

(w)  2  Bl.  Comm.  450.  tliougli  ho   lias  taken  no  steps  to  pro- 

(n)  21  Hen.  8.  c.  11.  was  the   cor-  seciite  the  thief.     Wliite  v.  Spettigue, 

responding  statute,  but  only  extended  13  M.  &  W.  G03. 

to  felonies.       See    Parker  v.    Patrick,         (o)  Horwood  v.  Smith,  2  T,  R.  750. 
5  T.  R.  175.     And  see  on  the  present 
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Ability  of  Thcre  are  some  cases  in  which  a  valid  sale  may  be  made 

vendor  to  sell,      -i  '    ,  n  r^iii  i  i 

by  Virtue  oi  a  power  conierred  by  law  on  the  vendor  not 

being  the  owner  of  the  goods  sold.  Thus,  a  sheriff  may  sell 
according  to  the  exigency  of  writ  of  execution,  and  if  that 
writ  be  afterwards  set  aside,  the  vendee  does  not  seem  liable 
to  return  the  goods,  provided  he  have  acted  bona  fide,  {jp) 
But  the  vendee  under  an  invalid  distress  warrant,  issued 
upon  a  conviction,  has  been  thought  not  to  be  similarly 
protected,  (g') 

An  agent  or  a  person  in  possession  of  certain  documents 
generally  used  as  symbols  of  property,  is,  in  many  cases, 
able  to  make  a  valid  sale  of  the  goods  of  another  by  the  pro- 
visions of  the  Factor's  Acts,  which  are  set  out  at  length  and 
commented  upon  in  a  preceding  chapter.  (?•) 

Negotiable  instruments  are  also  an  exception  to  the 
general  rule,  that  a  valid  sale  cannot  be  made,  except  in 
market  overt,  of  property  to  which  the  vendor  has  no  right : 
the  nature  of  these,  and  their  transferribility,  has  already 
been  discussed  in  Book  II.,  Cap.  IV.,  to  which  the  reader  is 
referred. 


Section  II. — Form  and  Requisites  of  a  Contract  of  Sale. 

Form  and  re-  A  salc  of  goods  must  either  be  by  deed  or  parol.     A  sale 

contract  of  sale.  ^7  deed  is  not,  at  present,  very  usual,  except  in  cases  where 
"~  the  thing  sold  is  of  some  importance,  as  where  the  vendor 

wishes  to  convey  his  entire  property  to  the  vendee,  or  where 
the  sheriff  sells  under  an  execution.  When  such  a  deed, 
which  is  denominated  a  bill  of  sale,  is  executed,  the  property 
in  the  goods  conveyed  by  it  passes  out  of  the  vendor  into  the 
vendee,  by  its  delivery,  (s) 

A  parol  sale  of  goods,  might,  according  to  the  common 
law,  have  been  in  every  instance  effected,  either  by  an  agrec- 

(p)    Manning's    case,    8    Co.     191.  (s)  Noy's   Max.    c.  42;    Com.   Dig. 

Doe  V.    Thorn,   1  M.  &  S.  425 ;    and  Biens,  D.  3.      Carr  v.  Burdiss,  1  C.  M. 

the  cases  cited  in  Lock  v.  Selwood.  &  R.  782  ;      5  Tyrw.  316.      Brighton 

(qr)  Lock  V.  Selwood,  1  Q.  B.  736.  Railway  Co.  v.  Fairclough,  2  M.  &  Gr. 

(r)  Ante,  B.  1.  c.  5.  s.  4.  674;   Gale  v.  Burnell,  7  Q.  B.  850. 


CONTRACTS   OF    SALE.  43^ 

ment  to  be  completed  in  prcBsenti,  coupled  with  tender,  part  Form  and  re- 

jmyment,  or   a    delivery   of  part   of   the   goods   by  way  of  contract  of  sale. 

earnest;  or,  by  an  agreement  to  be  completed  in  futuro.  (J) 

Thus,  if  A.  agreed  to  pay  so  much  for  goods,  and  B.,  the 

owner,  had  agreed  to  take  it,  this  was  an  agreement  to  be 

completed  in  prcesenti,  since  by  its  terms  it  contemplated  an 

immediate  performance  on  both  sides ;  and,  if  no  more  had 

passed,  but  the  parties  had  separated,  this  agreement  would 

have  become  void  and  unavailable  (u)  ;  such  separation  being 

equivalent  to  a  mutual  consent  to  rescind  it.     But,  if  B.  had 

tendered  the  goods,  or  A.  the  price  (u),  or  B.  had  received 

any  part  of  the  price  though  but  a  penny,  or  A.  any,  even 

the  very  smallest  portion  of  the  goods  (w),  both  would  have 

been  bound  to  their  bargain ;  though  B.  would  in  no  case 

have  had  a  right  to  the  remainder  of  the  price,  until  he  was 

himself  ready  to  deliver  the  goods  to  A.,  and  A.  no  right  to 

the  possession  of  the  goods,  till  he  was  ready  to  pay  the 

whole  of  the  price  to  B.  {x) 

It  was  quite  clear,  that,  after  a  payment  or  tender  of  the 
entire  price,  the  property  of  the  goods  became  vested  in  the 
vendee,  so  that  he  might,  if  the  vendor  had  refused  to  deliver 
them,  have  maintained  trover,  and  would  have  had  to  bear 
the  loss  had  he  of  his  own  will  permitted  them  to  remain  in 
the  vendor's  hands,  and  they  had  there  been  accidentally  de- 
stroyed, (y)   But  it  does  not  seem  so  clear,  whether  the  effect 

{t)  Com.  Dig.  Agreement,  B.  3,  and  riotis.      See    Bach   v.    Owen,    5  T.    R. 

the  other  authorities  cited  by  Holroyd,  409.    Rawson  v.  Johnson,  1  East,  203. 

J.,   in    Tarling  v.  Baxter,   6  B.   &   C.  There  is  one  case  in  which  it  was  laid 

362.        Sheppard's    Touchstone,    224.  down  by  Mr.  J.  Bayley,  that  a  vendor 

See  Dunmore  «.  Taylor,   Peake,  41,  et  who  had  sold  goods  on  ready  money 

notas.  terms,    and   whose  servant   by  mistake 

(m)  Lutw.   252  ;    Dyer,  fol.  80,  pi.  delivered  them  without  receiving  the 

203  ;   14  Hen.  8.  c.  22  ;  2  Bl.  Comm.  money,  might  after  a  demand  and  re- 

447,  fusal  bring  trover.      Bishop  v.  Shillito, 

{v,    2     Comm.      447;      Sheppard's  2  B.  &  A.  323.    See  Brandt  y.  Bowlby, 

Touchstone,  225.  2  B.  &  Ad.  932. 

(w)  2  Bl.   448  ;    Noy,  c.   42.     See         (y)   Sheppard's  Touch.   225 ;    2  Bl. 

Ilinde  v.    Whitehouse,  7   East.   558  ;  Comm.   448.      See  Tarling  v.  Baxter, 

Sheppard's  Touchstone,  224.  6  B.  &  C.  360.    Hinde  v.  Whitehouse, 

(x)   Hob.   41;    2  Bl.    Comm.    448.  7  East,  558. 
Peeters  v.    Opie,  2  Saund.   352,  b.   in 
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Form  and  re-  of  part  payment  or  earnest  be  to  bind  the  bargain,  and  alter 
contract  of  sale,  ^lie  property,  or  merely  to  bind  the  bargain,  (z)  In  Lang- 
ford  V.  Tiler  (a),  the  rule  was  said  to  be,  "  after  earnest  given, 
the  vendor  cannot  sell  the  goods  to  another  without  default 
in  the  vendee,  and  therefore,  if  the  vendee  do  not  come  and 
pay  for,  and  take  away,  the  goods,  the  vendor  ought  to  go 
and  request  him ;  and  then  if  he  do  not  come  and  pay  for, 
and  take  away,  the  goods,  in  a  convenient  time,  the  agree- 
ment is  dissolved,  and  the  vendor  is  at  liberty  to  sell  them  to 
any  other  person."  This  rule,  which  certainly  is  the  most 
convenient,  seems  to  have  been  approved  by  Lord  Ellen- 
borough,  in  Hinde  v.  Whitehouse  (b) ;  and  his  Lordship  ap- 
pears to  have  considered  all  the  authorities  as  reconcileable, 
and  to  have  understood  the  effect  of  them  to  be,  that,  after 
earnest,  and  before  the  payment  of  the  whole  price,  the  pro- 
perty is  in  the  vendee,  subject  only  to  the  vendor's  lien,  but 
that  the  vendor  may,  upon  finding  the  vendee  delay  to  ac- 
complish his  bargain,  go  to  him  and  request  him  to  do  so,  and 
if  he,  after  that,  delay  for  an  unreasonable  time,  may  treat 
such  further  delay  as  equivalent  to  a  consent  to  rescind  the 
sale,  and  the  property  will  thereupon  become  revested  in  him- 
self. And  so  it  has  been  thought  e  converse  might  the  vendor's 
unreasonable  delay  to  deliver  the  goods  when  he  had  stipu- 
lated so  to  do,  perhaps  entitle  the  vendee  to  rescind,  (c) 

The  Court  of  Queen's  Bench  has,  however,  decided,  in  a 
late  case  {d),  that  where  the  property  has  once  passed  to  the 
vendee,  his  failure  to  pay  the  price  at  the  appointed  time  does 
not  entitle  the  vendor  to  rescind  the  contract.  That  case  does 
not  seem  to  decide  what  would  be  the  consequence  of  an 
express  refusal. 

In  Martindale  v.  Smith  {e),  oats  standing  on  the  defend- 
ant's premises  were  sold  by  him  to  the  plaintiff'  under  the 
foUowing  contract :  — 


(z)  See  Noy's  Max.  88.    Slieppard's  (c)  See  Barber  v.  Taylor,  5  M.   & 

Touch.  224.     Bach  v.  Ow^cn,  5  T.  R.  W.  527. 

409  ;   B.  N.  P.  50.  {d)  Martindale  v.   Smith,  1  Gale  & 

(a)  Salk.  113.  Dav.  1  ;   1  Q.  B.  397. 

(6)  7  East,  558.  (e)  1  Q.  B.  397. 
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April  23.  1838.  Form  and  re 

Sold  to  iNIr.  John  Martlndale,  of  Cottenham,  six  oat-stacks  contract  of  sile. 
for  85/. 

John  Smith  gives  John  Martindale  liberty  to  let  the  stacks 
stand,  if  he  thinks  Jit,  until  the  middle  of  August  next ;  and 
John  Martindale  is  to  pay  to  John  Smith  for  the  stacks  in 
twelve  weeks  from  the  date  hereof. 

Signed  by  the  parties. 

The  plaintiff  did  not  pay  at  the  appointed  time.  He  after- 
wards tendered  payment,  which  was  refused  by  the  defendant, 
who  sold  the  oats,  on  which  the  plaintiff  brought  trover  against 
him,  and  was  held  entitled  to  recover. 

The  Court,  having  cited  with  approbation  the  rule  of  the 
civil  law  as  stated  by  Pothier,  viz.,  that  a  purchaser's  delay 
in  paying  the  price  does  not  give  the  vendor  a  right  to 
require  a  dissolution  of  the  contract,  goes  on  to  say,  the 
vendor's  right  to  detain  the  thing  sold  against  the  purchaser 
must  be  considered  as  a  right  of  lien  till  the  price  is  paid,  not 
a  rifjlit  to  rescind  the  barg-ain. 

Even  when  goods  are  actually  delivered  to  the  vendee,  the 
delivery  may  be  on  a  condition,  a  breach  of  which  revests  the 
property  in  the  vendor,  and  entitles  him  to  recover  back  the 
goods  in  trover.  (/) 

The  delivery  of  the  goods  which  is  to  pass  the  property 
may  be,  of  course,  to  an  agent  of  the  vendee ;  and,  if  the 
goods  are  in  the  hands  of  a  third  person  as  agent  for  the 
vendor,  a  notice  given  to  and  assented  to  by  him  will  render 
him  the  agent  of  the  vendee  for  this  purpose.  (^)  To  use  the 
words  of  Parke,  B.,  delivering  the  judgment  of  the  Exchequer 
in  Bryans  v.  Nix,  "  If  the  intention  of  the  parties  to  pass  the 
property,  whether  absolute  or  special,  in  certain  ascertained 
chattels  is  established,  and  they  are  placed  in  the  hands  of  a 
depositary,  no  matter  whether  that  depositary  be  a  common 
carrier  or  ship-master  employed  by  the  consignor  or  a  third 
person ;  and  the  chattels  are  so  placed  on  account  of  the 

(f)   Bishop  V.    Sliillito,  2  B.  &  A.  (^r)  Bryans  v.  Nix,  4  M.  &  W.  775. 

329.     Brandt  v.  Bowlby,  2  B.  &  Ad.      Evans  v.    Nichol,   3   M.    &    Gr.    614. 
932.  Jenkyns  v.  Usborne,  7  M,  &  Gr.  678. 
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Form  aiul  re-     pcrson  wlio  is  to  liavG  that  property,  and  the   depositary 

quisites  of  a  .      .  i  i    . 

contract  of  sale,  asseiits,  it  IS  enough,  and  it  matters  not  by  what  documents 
this  is  effected."  (A) 

An  agreement  to  be  completed  in  futuro  may  be  such,  on 
account  of  the  postponement  either  of  the  payment  of  the 
price,  or  of  the  delivery  of  the  goods,  or  of  both :  in  all  these 
cases  the  rule  is,  that,  if  nothing  remains  to  he  done  on  the 
part  of  the  seller,  as  hetxueen  him  and  the  buyer,  before  the 
goods  iiurchased  are  to  be  delivered,  the  property  in  the  goods 
immediately  passes  to  the  buyer,  and  that  in  the  price  to  the 
seller.  (J.)  But  that  if  any  act  remains  to  be  done  on  the  part 
of  the  seller,  then  the  property  does  not  pass  until  that  act  has 
been  done.  (J)  Thus,  where  there  was  a  bargain  for  the  sale 
of  hay,  which  was  not  to  be  paid  for  till  a  future  period,  and 
not  to  be  cut  till  paid  for,  it  was  held  that  the  property  never- 
theless passed  to  the  vendee,  and  that  the  hay  having,  before 
the  day  of  payment,  been  accidentally  destroyed,  the  loss 
must  fall  upon  him.  (/e)  So  the  property  in  a  chattel  does 
not  pass  by  a  contract  of  sale,  even  though  the  value  be  paid, 
unless  it   be  in  existence  at  the  time  of  the  contract  (/) ; 

(Ji)  4  M.  &  W.   791  ;   and  see  An-  him  till  that  is  done,  and  does  not  pass 

dcrson  ».  Clark,  2  Bingh.  20,  explained  to  the  vendee  so  as  to  enable  him  to 

by  Parke,  B.,  in  the  same  judgment.  maintain  trover.  The  other  case,  where 

(i)   Per  Holroyd,  J.,  in  Tarling  v.  the  bargain  is  for  a  certain  quantity  of 

Baxter,  6  B.  &  C.  364.     Martindale  r.  goods  ex  a  larger  quantity,    and  the 

Smith,   1    G.  &   D.   1  ;    1   Q.   B.  397.  vendor  has  a  power  to  select  what  part 

See  B.  N.  P.  50.    Phillimore  v.  Barry,  he  chooses  to  deliver,  there,   before  a 

1  Camp.  513.  Elmore  v.  Stone,  1  division  takes  place  by  the  vendor,  no 
Taunt.  458.  Fragano  v.  Long,  4  B.  individuality  is  ascertained  in  the  part 
&  C.  219.  Alexander  v.  Gardner,  I  sold,  so  as  to  sustain  an  action  of 
Bingh.  N.  C.  671.     Tansley  v.  Turner,  trover  by  the  vendee."     See  also  Swan- 

2  Bingh.  N.  C.  151.  wick    v.    Sothern,    9  Ad.    &    E.    895, 
(j)   Hanson  v.  Meyer,  6  East,  614.     where  the  distinction  is  drawn  between 

Zagury    v.     Furnell,    2    Camp.     240.  a   weighing  necessary  to  ascertain  the 

Withers  v.  Lyss,  4  Camp.  237.      Wal-  price  and  one  for  the  mere  satisfaction 

lace  V.  Breeds,  13  East,  522.      Simmons  of  the  buyer. 

V.    Swift,    5  B.  &  C.   857.      Gillett  v.  (Ii)  Tarling  v.   Baxter,   6  B.  &    C. 

Hill,  2  C.&M.530;  4  Tyrwh.  290,  ubi  360.     Jcc.  Martindale  v.  Smith,  1  G. 

per  Bayley,  B.    "  The  cases  may  be  di-  &  D.  1  ;    1  Q,.  B.  397.      Cum  emtio  et 

vided    into  two  classes,  one  in  which,  vendiiio  contracta  sit,  periculum  rei  veri- 

though  a  bargain  and  sale  of  the  spe-  ditce  statim  ad  emtorem  pertinet,  tametsi 

cific    goods   has    taken    place,    yet   as  adhuc    ea    res   emtori   tradita   non   sit. 

something  remains  to  be  done  to  them  Inst.  1.  3.  c.  24. 

by  the  seller,  the  property  remains  in  (/)  Mucklow  v.  Mangles^  1   Taunt. 
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though  it  (or  rather  its  materials)  may  be  from  time  to  time  Fonn  and  re- 
appropriated,  while  in  the  course  of  making,  by  special  cir-  contract  of  sale, 
cumstances  evidencing  such  an  intention  (m),  or  by  acceptance 
or  part  payment  after  its  completion,  (n)  So  a  grant  of 
goods  which  do  not  at  the  time  belong  to  the  grantor,  but 
which  he  expects  to  acquire,  will  pass  no  property  in  them,  (o) 
And  where  the  goods  sold  are  part  of  a  larger  stock,  and  a 
separation  is  necessary  previous  to  delivery,  no  property 
passes  till  the  separation  is  complete  (p) ;  to  use  the  words  of 
Bayley,  J.,  in  Rhodes  v.  Thwaites  {q),  "  where  a  man  sells 
part  of  a  large  parcel  of  goods,  and  it  is  at  his  option  to  select 
part  for  the  vendee ;  he  cannot  maintain  any  action  for  goods 
bargained  and  sold  until  he  has  made  that  selection.  But,  as 
soon  as  he  appropriates  part  for  the  benefit  of  the  vendee,  the 
property  of  the  article  sold  passes  to  the  vendee  (r),  although 
the  vendor  is  not  bound  to  part  with  the  possession  until  he 
is  paid  the  price." 

As  soon  as  the  property  has  passed  to  the  vendee,  it  re- 
mains, as  was  before  stated,  at  his  risk,  a  doctrine  strongly 
exemplified  by  a  late  case  in  which  Irish  butters  were  shipped 
for  a  person  in  London ;  "  payment,  bill  at  two  months  from 
the  date  of  landing."  The  butter  having  been  lost  by  ship- 
wreck, it  was  held  that  the  object  of  the  above  stipulation 
was  merely  to  fix  the  time  of  payment,  not  to  make  the 
landing  of  the  goods  a  condition  precedent,  and  that  the 
vendor,  having  waited  a  reasonable  time,  might  recover  the 

318;     Noy's    Max.     42;     Hob.    442.  them   did  not  pass  before  fixing,    for 

Goode  V.  Langley,  7  B.  &  C.  26.     At-  that  the  surveyor's  approbation  did  not 

kinson  v.  Bell,  8  B.  &  C.  277.     Laid-  amount  to  an  acceptance  of  them. 

ler   V.    Burlinson,    2   M.    &    W.    602.  (o)  Lunn  v.  Thornton,  I  C.  B.  379. 

Tripp  V.  Armitage,  4  M.  &  W.  687.  Gale  v.  Burnell,  7  Q.  B.  850. 

(to)   Woods  V.   Russell,   5  B.  &   A.  (p)  White  v.  Wilkes,  5  Taunt.  176. 

942.     Clarke  v.   Spence,  4  Ad.  &  E.  Austen    v.     Craven,    4   Taunt.     644. 

448.       Goss  V.  Quinton,  3  M.   &   Gr,  Shepley  v.  Davis,  5  Taunt.  617.    Busk 

825.        Vide  tamen  Laidler  v.   Burlin-  v.  Davis,  2  M.  &  S.   397,  (and  qumre 

son,  ubi  supra.  whether  Whitehouse  v.  Frost,  12  East, 

(n)  Elliot  V.  Pybus,  10  Bingh.  512.  614.  be  law).      Bryans  v.  Nix,  4  M.  & 

See  Tripp  v.   Armitage,  4  M.  &  W.  W.  775. 

687,  where  A.  agreed  to  build  a  house,  (q)  6  B.  &  C.  392. 

make  window-frames,    and   fix    them,  (r)  Sparkes    v.    Marshall,    2   Bing. 

they  having  been  approved  of  by  a  sur-  N.  C.  761. 
veyor.       Held,    that    the   property    in 
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Form  and  re-     price  from  tho  vendcc  in  an  action  for  goods  bargained  and 

contract  of  sale.    Sold.  (;?) 

This  seems  to  have  been  precisely  the  rule  of  the  Roman 
law.  —  Vi?io  mutato  periculum  emptorem  spectat,  quamvis  ante 
diem  pretii  solvendi  vel  condicione  emptimiis  inpletd  id  evenerit ; 
quod  si  mille  amphoras,  certo  pretio,  corpore  non  demonstrato, 
vini  vendidit,  nullum  emptoris  interea  periculum  erit.  (t) 

Such  was  the  common  law  respecting  sales  of  personal 
property ;  and  such  is  still  the  law  respecting  sales  of  goods 
under  the  value  of  101.,  with  this  addition,  that  no  action  can 
be  maintained  on  any  agreement  for  the  sale  of  them,  that  is  not 
to  be  performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized,  (u) 

On  this  provision  it  has  been  decided,  that  an  agreement  is 
valid,  though  not  in  writing,  if  it  possibly  could  be  performed 
within  the  year,  (y)  Thus,  a  contract  to  deliver  goods  at  the 
return  of  a  particular  ship,  would  not  be  within  the  meaning 
of  this  section,  for  the  ship  might  possibly  return  within  a 
year,  and  though  it  should,  in  point  of  fact,  remain  abroad  for 
five  years,  that  would  make  no  difference. 

It  was  hinted  in  two  cases  (w),  and  has  been  at  last  de- 
cided, that  this  section  of  the  Statute  of  Frauds  does  not 
require  an  agreement  to  be  in  writing,  one  part  of  which  is 
to  be  performed  within  a  year  and  the  other  not.  {x) 


(«)  Alexander  v.  Gardner,  1  Bingh. 
N.  C.  671.  See  Fragano  v.  Long,  4 
B.  &  C.  219.      Richardson  v.   Dunn, 

2  Q.  B.  218 

(t)  Frag.  Vat.  Ex.  Empt.  et  Vend. 
(m)  29  Car.  2.  c.  3.  s.  4. 
(y)  Anon.  Sal.  280.    Peter  v.  Comp- 
ton,  Skinn.   353.      Fenton  v.  Emblers, 

3  Burr.    1281.     Wells  v.    Horton,    4 
Bingh.  40. 

(w)  Boy  dell  r.  Drummond,  11  East, 
142.  Braceglrdle  v.  Heald,  1  B.  &  A. 
722. 

(a-)  Donnellan  v.  Read,  3  B.  &  Ad. 
899.  Hoby  v.  Roebuck,  7  Taunt. 
1 57  ;  2  Marsh.  433,  ace.    Yet,  in  some 


of  the  older  cases,  ex  gr.  Peter  v. 
Compton,  tlie  contrary  seems  to  have 
been  assumed  ;  and  see  Birch  v.  E.  of 
Liverpool,  9  B.  &  C.  392,  which  was 
not  cited  in  Donnellan  v.  Read.  The 
word  agreement,  in  the  same  section, 
has  been  frequently  construed  to  mean 
all  that  is  to  be  done  on  hoth  sides,  a 
meaning  which  Donnellan  v.  Read  de- 
nies to  it.  See  Wain  v.  Warlters,  5 
East,  10.  Saunders  v.  Wakefield,  4 
B.  &  A.  595.  Jenkins  v.  Reynolds, 
3  B.  &  B.  14.  See  further  on  this 
section  of  the  statute,  Chapter  on 
Guaranties,  ante. 
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AYith  respect  to  contracts  for  the  sale  of  goods  of  the  Form  and  re- 
value  of  10/.  and  upwards;  they,  besides  being  within  the  contract  of  sale. 
section  of  the  Statute  of  Frauds  just  commented  upon,  are 
also  governed  by  the  seventeenth  section,  which  enacts  that 
"no  contract,  for  the  sale  of  any  goods,  wares,  and  mer- 
chandises, for  the  price  of  10/.  or  upwards,  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the  goods 
so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that 
some  note  or  memorandum  in  writincj  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized." 

We  will  detain  the  reader  for  a  short  time  to  consider,  one 
by  one,  the  parts  of  this  Important  section;  Avhich,  as  has 
been  remarked  by  Mr.  J.  Bosanquet  (y),  is  stronger  than 
the  fourth,  for  the  fourth  section  does  not  avoid  contracts 
not  signed  as  the  statute  directs,  but  only  enacts  that  no 
action  shall  be  brought  upon  them.  (^See  ante,  Chapter  on 
Guaranties,  sect.  1.)  The  seventeenth  section  Is  stronger,  and 
avoids  contracts  not  made  as  the  statute  prescribes. 

No  contract  for  the  sale  of  any  goods,  wares,  and  mer- 
chandises.— A  distinction  was  formerly  taken,  between  cases 
in  which  the  thing  contracted  for  was  in  existence  and  capable 
of  delivery  at  the  time  of  the  contract,  and  cases  In  which 
it  was  necessary  that  something  should  be  done,  in  order  to 
render  it  capable  of  delivery  ;  the  former  cases  were  univer- 
sally allowed  to  be  within  the  act ;  but  the  decisions  on  the 
question  whether  the  latter  were  so  were  not  very  consist- 
ent, (z)  However,  by  stat.  9  Geo.  4.  c.  14.  s.  7.  (a)  it  is 
enacted,  that  the  seventeenth  section  of  the  Statute  of  Frauds 
shall  extend  to  all  contracts  for  the  sale  of  goods  to  the  value 

(y)  2  Blngh.  N.  C.  747.  Groves    v.    Buck,    3    M.    &    S.    178. 

(z)  See   Rondeau  v.   Wyatt,   2   H.  Watts   v.    Friend,    10   B.    &    C.    446. 

Bl.  63.      Garbutt  v.  Watson,  5  B.  &  Pinner  v.  Arnold,  2  C.  M.  &  R.  613. 
A.  613.      Smith  v.  Surman,  9  B.  &  C.         (a)   See  Elliott  v.  Pybas,  10  Bingh. 

561.      Cooper  v.   Elston,  7  T.  R.    14.  512,  remarks  of  Tindal,  C.  J.,  on  this 

Alexander   v.    Comber,  1  H.    Bl.    20.  stat. 
Clayton  v.    Andrews,   4   Burr.    2101. 
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Form  and  re-     of  10/.,  sterling  and  upwards,  notwithstanding  the  goods  may 

quisitesofa  i       •  i    j         i        i   t  i  o  o  j 

contract  of  sale,  bc  intended  to  be  delivered  at  some  future  time,  or  may  not, 
at  the  time  of  such  contract,  be  actually  made,  procured  or 
provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be 
requisite  for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery.  It  has  been  doubted  whether  a 
sale  of  stock  be  within  this  section  of  the  Statute  of 
Frauds.  (Z>)  A  contract  for  shares  in  a  canal  navigation,  or 
similar  public  undertaking,  is  not  so  (c) ;  nor  is  a  contract 
to  procure  goods  and  carry  them,  (c?)  It  appears  certain  that 
sales  by  auction  are,  though  that  was  once  doubted,  {e) 

Except  the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same.  —  In  consequence  of  these  words, 
there  has,  ever  since  the  act,  been  a  great  struggle  to  deter- 
mine what  is  a  part-performance,  a  delivery,  an  acceptance, 
or  a  part-payment.  Upon  these  points,  the  inclination  of  the 
courts  is,  to  give  the  words  of  the  statute  full  effect,  and  not 
to  allow,  unnecessarily,  of  constructive  deliveries  and  accept- 
ances. Indeed,  "  if  goods  be  ponderous  and  incapable  of 
being  handed  over  from  one  to  another,  there  need  not  be  an 
actual  delivery,  but  it  may  be  done  by  that  which  is  tanta- 
mount (/) ;  for  instance,  by  the  delivery  of  the  key  of  the 
warehouse  in  which  goods  are  lodged,  or  of  some  other  indicia 
of  property  ;  "  such  as  the  bill  of  lading  {g)  ;  or  there  may  be 
a  delivery  by  the  vendee's  dealing,  and  the  vendor's  suffering 
him  to  deal,  with  goods,  as  with  his  own  property.  (Ji) 

(b)  Pickering  v.  Appleby,  2  P.  field,  2  B.  &  C.  945.  Shelton  v. 
Wms.  307;  Prec.  Cha.  533;  Ca.  Livius,  2  Tyrwh.  420 ;  2  C.  &  J.  411. 
temp.  King,  41.      Semble,  not.      Pawle     Bird  v.  Boulter,  4  B.  &  Ad.  443. 

V.  Gunn,  4  Bingh.  N.  C.  445.  (/)  Per  Lord  Ellenborough,  Chap- 

(c)  Latham  i\  Barber,  6  T.  R.  67.  lin  v.  Rogers.  See  Searle  v.  Keeves, 
Duncroft  v.  Albrecht,  12  Sim.  189;  2  Esp.  598;  1  Atk.  171.  Peckerly  i;. 
Bowlby  r.  Bell,  3  C.  B.  284.  See  also  Appleby,  Com.  354.  Colt  «;.  Nether- 
Knight  V.  Barber,  16  M.  &  W.  66.  soil,  2  P.  Wms,  308.     Zwinger  v.  Sa- 

(d)  Cobbold  V.  Caston,  1  Bingh.  muda,  7  Taunt  265.  Lucas  ».  Dorien, 
399.  7  Taunt.  278. 

(e)  Simon  r.  Motivos,  Bl.  599.  (<7)  Mitchell  v.  Ede,  11  Ad.  &  E. 
Hinde   o.   Whitehouse,    7    East,    558.  888. 

Ileyman  v.   Neale,  2  Camp.  337  ;   12         (h)   Chaplin  v.  Rogers,  1  East,  192. 
Ves.  jun.   466.      Kenworthy  v.   Schol-      Simon  v.  Motivos,  3  Burr.  1921.     An- 
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A  few  examples  may  assist  the  reader  in  determining  what   Form  and  re- 
will,  and  what  will  not,  amount  to  a  delivery  and  acceptance  contract  of  sale, 
within  the  meaning  of  this  section. 

Where  a  hogshead  of  wine  in  the  warehouse  of  the  London 
Dock  Company  was  verbally  sold,  and  a  delivery  order  given 
to  the  vendee,  the  acceptance  of  the  delivery  order,  by  the 
vendee,  was  held  to  be  no  acceptance  of  the  wine  (i) :  "  there 
could  not,"  said  the  court,  "  be  any  actual  acceptance  by  the 
vendee,  until  the  Dock  Company  accepted  the  order  for 
delivery,  and  thereby  assented  to  hold  the  wine  as  the  agents 
of  the  vendee."  {j)  A  transfer  of  a  horse,  by  order  of  the 
vendee,  from  the  vendor's  sale  stable  into  another  of  his 
stables,  has  been  held  sufficient.  (A)  But  where  a  horse  was 
sold  by  verbal  contract,  no  time  fixed  for  the  payment  of 
the  price,  and  the  horse  was  to  remain  with  the  vendors  for 
twenty  days  without  any  charge  to  the  vendee,  at  the  ex- 
piration of  which  time  it  was  sent  to  grass  by  the  direction  of 
the  vendee,  and,  at  his  desire,  entered  as  the  horse  of  one  of 
the  vendors ;  it  was  held  that  there  was  no  acceptance  (/)  of 
the  horse  by  the  vendee.  Acceptance  of  a  sample  which  is 
to  be  accounted  part  of  the  commodity  sold  is  sufficient  (w), 
though  acceptance  of  one  which  is  to  be  no  part  thereof,  is 
not  so.  {n)  There  cannot,  it  has  been  laid  down,  be  such  an 
actual  acceptance  as  the  statute  contemplates,  so  long  as  the 


(lerson    v.    Scot,   and    Hodgson  v.   Le  ing  that  lie  had  not  so  much  property 

Bret,  1  Camp.  233,  et  notas.  in  his  hands  as  was  comprised  in  the 

(«■)  Bentall  v.  Burn,  3  B.  &  C.  423.  order,  or  that  he  had  not  appropriated 

Farina  t>.    Home,   16  M.  &   W,  119.  so  much  to  the  vendee.      See  HoU  v. 

See   Howe  v.  Palmer,  3  B.  &  A.  321.  GrifBii,  10  Bingh.  246. 

Baldey  v.  Parker,  2  B.  &  C.  37.    Tal-  {k)  Elmore  v.  Stone,  1  Taunt.  458. 

ver    V.    West,    Holt,    N.    P.   C.    178.  (/)   Carter  v.   Toussaint,  5  B.  &  A. 

Thompson  i;.  Maceroni,  3  B.  &  C.  1  ;  855.      See  Tempest  v.  Fitzgerald,  3  B, 

but  qnare,   if  this   case  were  decided  &  A.   680.      Howe  v.  Palmer,  3  B.  & 

with    any    view    to    the     Statute    of  A.  321.      Hanson  v.   Armitage,  5  B. 

Frauds.  &  A.  557.'     Phillipps  v.  Bistolli,  2  B. 

(j)  See  Gosling  w.  Birnie,  7  Bingh,  St  C.  511.     Price  v.  Lea,  1  B.  &  C. 

339.      Bryans  v.  Nix,  4  M.  &  W.  775.  156.     Maberly  v.  Sheppard,  10  Bingh. 

Gillett  V.  Hill,  4  Tyrwh.  290;  2  C.  &  99.     Bill  v.  Bament,  9  M.  &  W.  37. 

M.  530,  where  the  acceptance  of  the  de-  (m)  Hinde  v.   Whitehouse,  7  East, 

livery  order  by  the  agent  was  held  such  558.      Klinitz  ».  Surry,  5  Esp.  267. 

an  attornment  by  him  to  the  vendee,  as  («)  Talvur  v.  West,  Holt,  N.  P.  C. 

to  preclude  him  from  afterwards  say-  178. 
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Form  and  re-  buj'cr  Continues  to  have  a  right  to  object  to  the  quantum  or 
contract  of  sale,  quality  of  the  goods  (o),  or  the  seller  retains  his  lien  for  the 
price  upon  the  property  accepted,  {p)  Delivery  to  an  agent 
or  carrier,  appointed  by  the  vendee,  or  by  whom  he  has  been 
in  the  habit  of  receiving  goods  from  the  vendor,  is  suffi- 
cient (<7) ;  but  not  to  a  carrier  selected  by  the  vendors,  (r) 
Where  two  classes  of  goods  are  jointly  ordered,  acceptance  of 
one  is  an  acceptance  of  both,  (s) 

It  is  decided  that  one  person  in  possession  of  another's 
goods  may  become  the  purchaser  of  them  by  parol,  and  may 
do  subsequent  acts  without  any  writing  between  the  parties, 
which  may  amount  to  an  acceptance,  and  the  effect  of  such 
acts  necessarily  to  be  proved  by  parol  evidence  must  be  sub- 
mitted to  a  jury,  (t) 

It  appears  to  have  been  thought  by  some  of  the  Judges  of 
the  Court  of  Exchequer,  in  the  case  of  Boulter  v.  Arnott, 
that  the  acceptance  necessary  to  satisfy  the  17th  section  of 
the  Statute  of  Frauds,  is  different  from  such  a  one  as  will 
enable  the  vendor  to  maintain  an  action  for  goods  soM  and 

(o)  Acebal  v.  Levy,  10  Bingh.  376.  (p)  Baldey  v.    Parker,    2  B.   &   C. 

Howe  V.   Palmer,  ubi  sujjra.     Hanson  37.       Carter  v,   Toussaint,  5  B.  &  A. 

V.  Armitage,  5  B.   &   A.  5,57.      Kent  855.     Tempest  v.   Fitzgerald,  3  B.  & 

V.  Huskisson,  3  B.  &  P.   233.      Astey  A.  680.      Smith  v.  Surnam,  9  B.  &  C, 

V.  Emery,  4  M,  &  S.  262.      See  Cole-  561.      See  Maberley  v.   Sheppard,   10 

man  v.    Gibson,    1    M.   Sc    Rob.    169.  Bingh.  99. 

From  which  case  it  appears  that  (q)  Hart  v.  Sattley,  3  Camp,  528. 
though,  if  the  bulk  do  not  correspond  See  Dutton  v.  Solomonson,  3  B.  &  P. 
with  the  order,  the  mere  delivery  does  583.  Dawes  v.  Peck,  8  T.  R.  330. 
not  satisfy  the  statute,  provided  the  But  see  also  Norman  t'.  Phillips,  ubi 
vendee  within  a  reasonable  time  sig-  supra.  The  vendor  himself  may  be  the 
nifies  his  disapproval,  yet  that  if  he  vendee's  agent  for  this  purpose.  El- 
delay  for  an  unreasonable  time  it  does  more  v.  Stone,  1  Taunt.  458.  See 
so.  The  expressions  of  Baron  Alder-  Mitchell  v.  Ede,  11  Ad.  &  E.  889, 
son  regarding  the  acceptance  necessary  which  turned  not  on  the  Statute  of 
to  support  a  plea  of  accord  and  satis-  Frauds,  but  on  the  conflicting  claims  of 
faction     apply     to     this     point     also,  two  vendees. 

"  Every  receipt  is  not  an  acceptance,  but  (r)   Coats  v.  Chaplin,  3  Q.  B.  483. 

if  the  party  accept  the  thing,  though  (s)  Elliott  v.   Thomas,  3   M.  &  W. 

but  for  a  moment,  for  that  for  which  170.         Fide    tatnen     Lord    EUenbo- 

the  other  pays  it,  he  cannot  by  his  sub-  rough's  ruling  in  Hodgson  v.  Le  Bret, 

sequent  dissatisfaction  get   rid  of  the  1  Camp.  233. 

effect  of  it."     Hardman  v.  Bellhouse,  (t)  Edan  v.  Dudfield,  1  Q.  B.  302. 

9  M.  &  W.  600.      See  also  Norman  v.  And  see  as  to  the  acts  necessary  to  evi- 

Phillips,   14  M.  &  W.  277;    Curtis   v.  dence  such  an  acceptance;  Lilly  white 

Pugh,  16  L.J.  Q,.  B    199.  v.  Devereux,  15  M.  &  W.  285. 
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delivered,  (u)    This  proposition  seems,  however,  to  be  doubt-  Form  and  re 
ful(u),  and  scarcely  consistent  with  the  opinion  that  there  can  contract  of « 


sale. 


(w)  Boulter  v.  Arnott,  3  Tyrwli. 
269  ;  1  C.  &  M.  333.  ;  and  see  per  Pat- 
teson,  J.,  Curtis  v,  Pugli,  16  L.J.  Q.  B. 
200. 

(w)  In  reason,  it  is  very  hard  to  see 
the  difference  between  a  delivery  and 
the  sort  of  transfer  required  by  the 
Statute  of  Frauds.  If  the  statute  had 
used  merely  the  word  accept,  it  would 
have  been  easy  to  understand  how 
there  might  be  an  acceptance  of  the 
property  in  goods  without  any  delivery 
of  the  possession  ;  but  the  statute  goes 
on  to  require  that  the  vendee  should 
not  only  accept  but  actually  receive. 
And  it  is  submitted  that  it  is  scarce 
possible  to  conceive  a  delivery  without 
an  actual  receipt,  or  an  actual  receipt 
without  a  delivery. 

If  the  matter  were  res  integra,  it 
might  be  said  that  the  delivery  re- 
quired to  sustain  an  action  for  goods 
sold  and  delivered  meant  a  delivery 
of  the  property  not  of  the  possession  ; 
or  tliat  the  acceptance  and  actual  re- 
ceipt required  by  the  statute  was  of 
the  property  rot  of  the  possession. 
But  the  former  proposition  cannot  be 
maintained  consistently  with  Boulter 
V.  Arnott,  or  Goodall  v.  Skelton,  nor 
can  the  latter  consistently  with  Bal- 
dey  V.  Parker,  2  B.  &  C.  37.  Carter 
V.  Toussaint,  3  B.  &  A.  855.  Tem- 
pest V.  Fitzgerald,  3  B.  &  A.  680. 

In  Boulter  v.  Arnott,  3  Tyrwh.  269. 
1  C.  &  M.  333,  the  goods  had  been 
packed  up  by  the  vendor  in  boxes  fur- 
nished by  the  purchaser,  who  requested 
the  seller  to  keep  them  for  him.  But, 
as  there  had  not  been  a  complete  deli- 
very of  the  possession,  the  Court  held 
that  the  action  for  goods  sold  and  de- 
livered did  not  lie.  Goodall  v.  Skel- 
ton, 2  H.  Bl.  316,  is  a  still  stronger 
case,  for  there  the  Court  asserted  the 
necessity  of  an  actual  delivery  of  the 
possession,  in  order  to  the  action  for 
jTOods  sold  and  delivered.  Yet  the 
property  in  that  case  had  passed,  for 
earnest  had  been  paid. 

In  Baldey  v.  Parker,  2  B.  &  C.  37, 


it  is  distinctly  laid  down  by  the  Court, 
that  the  Statute  of  Frauds  requires  a 
traiisfer  of  the  possession.  The  L.  C.  J. 
Abbott,  having  read  the  exception  in 
the  Statute  of  Frauds,  says,  "  it  would 
be  difficult  to  find  words  more  dis- 
tinctly denoting  an  actual  transfer  of 
the  article  from  the  seller,  and  an  ac- 
tual taking  possession  of  it  by  the 
buyer."  This  opinion  is  fully  sup- 
ported by  the  judgments  of  the  rest  of 
that  Court,  one  of  the  very  strongest 
Westminster  Hall  has  ever  seen,  and 
it  is  borne  out  by  Carter  v.  Toussaint 
and  Tempest  v.  Fitzgerald  ;  to  which 
last  case  Mr.  Justice  Coleridge,  in  one 
of  those  learned  and  judicious  notes 
by  which  he  has  illustrated  without 
incumbering  the  text  of  Blackstone, 
refers  in  support  of  his  proposition, 
that  "  the  tenor  of  modern  decisions 
is  to  give  the  words  of  the  statute 
their  fullest  effect,  and  not  to  allow 
(so  far  as  is  possible)  of  any  construc- 
tive deliveries  or  acceptances." 

It  may,  therefore,  be  safely  laid 
down,  that,  on  the  one  hand,  there 
must  be  a  delivery  of  the  possession, 
in  order  to  sustain  a  count  for  goods 
sold  and  delivered  ;  and,  on  the  other 
hand,  that  there  must  be  an  accept- 
ance of  the  possession  in  order  to 
satisfy  the  Statute  of  Frauds, 

Tliis  being  so,  it  would  seem  to 
follow,  almost  as  a  matter  of  course, 
that,  where  a  transfer  of  all  the  goods 
sold  is  relied  on  to  satisfy  the  .statute, 
it  must  be  a  transfer  of  precisely  the 
same  sort  as  would  be  required  in 
order  to  maintain  a  count  for  goods 
sold  and  delivered.  Opposed  to  this, 
however,  is  the  opinion  —  not,  as  shall 
be  presently  shown,  the  decision  —  of 
the  Court  of  Exchequer  in  Boulter  v. 
Arnott.  That  case  was  decided  on 
the  ground  that  there  had  been  no 
actual  delivery,  and  therefore  that  the 
count  for  goods  sold  and  delivered  must 
fail.  But  Lord  Lyndhurst  expressly 
said,  "  Had  there  been  a  count  for 
goods  bargained  and  sold,  the  plaintiff 
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be  no  acceptance  within  the  statute  till  the  vendor's  lien  is 
determined.     An  acceptance  after  action  brought  will  not 

might  have   recovered."      And    Baron     vendee's  having  had  a  right  to  bring 
Bayley,    after   expressing   his  opinion 
that    the    possession    had    not    passed, 
added,  "  Whether  the  acts  of  marking 


or  packing  for  the  vendee  in  his  pre- 
sence amount  to  an  acceptance  by  hira 
under  sect.  17.  of  the  Statute  of  Frauds, 
is  quite  another  question." 

If  these  dicta  can  be  supported,  the 


trover  for  the  goods,  which   pre-sup- 
poses  him  in  legal  possession  of  them. 

It  is  submitted,  therefore,  that  the 
dicta  in  Boulter  v.  Arnott  cannot  be 
sustained,  and  that,  where  the  Statute 
of  Frauds  is  to  be  satisfied  by  a  deli- 
very of  all  the  goods,  that  delivery 
must    be   such    as   would    enable    the 


doctrine  above  contended  for,  viz.,  of    vendor  to  sue  for  goods  sold  and  de- 


the  identity  of  the  species  of  transfer 
necessary  to  maintain  the  count  with 
that  required  to  satisfy  the  statute, 
falls  to  the  ground.  It  is  respectfully 
submitted  that  they  cannot  be  so. 

In  the  first  place,  they  were  alto- 
gether unnecessary  to  the  decision  in 
Boulter  v.  Arnott,  which  was  that 
assumpsit  for  goods  sold  and  delivered 
would  not  lie,  not  that  assumpsit  for 
goods  bargained  and  sold  would.  For 
the  same  reason  they  are  not  sup- 
ported by  anything  in  Goodall  v. 
Skelton,  where,  indeed,  the  point  could 
by  no  possibility  have  arisen,  the  pro- 
perty having  passed  by  the  earnest. 

In  the  second  place  they  are  incon- 
sistent with  the  doctrine,  resulting,  as 
it  is  submitted,  from  Tempest  i;.  Fitz- 
gerald, Carter  v.  Toussaint,  and  Bal- 
dey  ».  Parker,  namely,  that  there  can 
be  no  acceptance  within  the  statute  of 
goods  over  which  the  vendor's  lien  for 
the  price  continues  to  exist. 

Thirdly,  they  are  inconsistent  with 
the  expressions  of  the  Court  in  several 
cases  in  which  the  species  of  transfer. 


livered.  It  is,  however,  necessary  to 
mention  that  there  is  a  very  late  de- 
cision of  the  Court  of  Queen's  Bench, 
which  it  appears  at  first  sight  difficult 
to  reconcile  with  this  proposition,  but 
which,  upon  consideration,  will  appear 
perfectly  consistent  with  it.  The  de- 
cision referred  to  is  Dodsley  v.  Varley, 
12  Ad.  &  E.  632. 

It  was  an  action  of  assumpsit  for 
goods  bargained  and  sold,  the  goods 
were  wools  bought  of  the  plaintiff  by 
the  defendant  through  his  agent  Bur- 
ford.  The  facts  were,  that  the  wool 
was  bought  while  at  the  plaintiff's  ; 
the  price  was  agreed  upon,  but  it 
would  have  to  be  weighed ;  it  was 
then  removed  to  the  warehouse  of  a 
third  person,  where  Burford  collected 
the  wools  he  had  purchased  for  de- 
fendant from  various  persons,  and  to 
which  place  the  defendant  sent  sheet- 
ing for  the  packing  up  of  the  wools. 
Tliere  it  was  weighed  together  with 
the  other  wools  and  packed,  but  not 
paid  for.  //  was  the  usual  course  for 
the  wool  to  remain  at  this  place  till  paid 


necessary  to  satisfy  the  statute  and  that    for.     The  question  was,  whether  these 


necessary  to  maintain  the  count  have 
been  spoken  of  as  identical.  See  in 
Thompson  v.  Maceroni,  3  B.  &  C.  1, 
and  the  judgment  in  Maberly  v.  Siiep- 
pard,  10  Bingh,  99.  It  is  true  that  in 
Anderson  v.  Scott,  1  Camp.  235,  Lord 
Ellenborough  ruled  that  there  had  been 
an  acceptance  of  goods  to  satisfy  the 
Statute  of  Frauds,  yet  not  such  a  de- 
livery of  them  as  to  satisfy  the  ven- 
dor's contract  to  deliver,  but  it  is  ob- 
vious, on  a  minute's  reflection,  that  tliis 
has  no  bearing  on  the  present  ques- 
tion, for  it  is  quite  consistent  with  the 


facts  were  sufficient  to  satisfy  the 
Statute  of  Frauds,  and  the  Court  held 
that  they  were  so. 

"  It  was  argued,"  says  the  L.  C.  J., 
"  that,  because  by  the  course  of  deal- 
ing he  was  not  to  remove  the  wool  to 
a  distance  before  payment  of  the  price, 
the  property  had  not  passed  to  him,  or 
that  the  plaintiff  retained  such  a  lien 
as  was  inconsistent  with  the  notion  of 
an  actual  delivery.  We  think  tbat, 
upon  this  evidence,  the  place  to  which 
the  wools  were  removed  may  be  con- 
sidered as  the   defendant's  warehouse, 


CONTRACTS   OF    SALE. 


447 


satisfy  the  statute,  so  as  to  enable  the  vendor  to  recover  in   Form  and  re- 

.  ,  qiiisites  of  a 

that  action,  (zo)  contract  of  sale. 


and  that  he  was  in  actual  possession  of 
it  as  soon  as  it  was  weighed  and 
packed  ;  that  it  was  tlienceforward  at 
liis  risk,  and,  if  burnt,  must  have  been 
paid  for  by  him.  Consistently  with 
this,  however,  the  plaintiff  had,  not 
what  is  commonly  called  a  lien  deter- 
minable on  the  loss  of  possession,  but" 
a  special  interest,  sometimes,  but  im- 
properly, called  a  lien,  growing  out  of 
his  original  ownership  independent  of 
the  actual  possession,  and  consistent 
with  the  property  being  in  the  de- 
fendant. This  he  retained  in  respect 
of  the  term  agreed  on,  that  the  goods 
should  not  be  removed  to  their  ul- 
timate place  of  destination  before  pay- 
ment. But  this  lien  is  consistent,  as 
we  have  said,  with  the  possession 
having  passed  to  the  buyer,  so  that 
there  may  have  been  a  delivery  to  and 
an  actual  receipt  by  him." 

It  would  appear  clear  that  this  case 
was  decided  on  the  ground,  that,  Bur- 
ford  being  the  defendant's  agent,  a  de- 
livcrij  to  him  was  a  delivery  to  the  de- 
fendant, but  that  he  was  the  defendant's 
agent  for  the  transmission  of  the  goods, 
and  that  they  remained  subject,  while 
in  his  hands,  to  a  liability  to  which  it 
was  competent  to  the  parties  to  sub- 
ject them  by  agreement,  that,  namely, 
of  being  stopped  in  transitu  if  the 
price  should  not  be  forthcoming  at 
the  stipulated  time,  viz.,  the  moment 
of  their  leaving  Burford's  warehouse 
for  the  purpose  of  prosecuting  their 
journey  to  the  defendant.  See  Wilms- 
hurst  V.  Bowker,  2  M.  &  Gr.  792. 
Assuming  this  to  have  been  the 
ground,  Dodsley  v.  Varley  is  in  no 
wise  opposed  to  the  doctrine  here  con- 
tended for,  but,  on  the  contrary,  sup- 
ports it  by  assuming,  as  the  judgment 
does  throughout,  that  a  transfer  of  the 
actual  possession  was  necessary. 

(tc)  In  Frieker  v.  Thomlinson,  1  M. 
&  Gr.  773,  IMr.  Justice  Maule,  speak- 
ing of  Elliott  V.  Thomas,  3  M.  & 
W.   170,  says,   "the  case   in  the  Ex- 


chequer decided  that  the  Statute  of 
Frauds  only  altered  the  evidence  of 
the  contract,  and  did  not,  like  the 
statute  of  Anne,  make  the  contract 
itself  void ;  and,  if  that  be  so,  a  me- 
morandum of  the  contract  after  action 
brought  would  be  sufficient,  and  why 
then  should  not  an  acceptance  of  the 
goods  after  action  brought  be  admis- 
sible in  evidence?"  Bill  v.  Bament, 
9  M.  &  W.  37,  has,  however,  decided 
that  a  memorandum  after  action 
brought  is  insufficient,  and  it  is  con- 
ceived that  an  acceptance  of  part  of 
the  goods  would  be  so  also.  With 
regard  to  Elliott  v.  Thomas,  it  would 
be  difficult  to  find  anything  there  in 
support  of  the  contrary  opinion ;  in 
that  case,  the  objection  that  the  17  th 
section  of  the  Statute  of  Frauds  ought 
to  have  been  pleaded  was  given  up  by 
consent.  Eastwood  v.  Kenyon,  1 1 
Ad.  &  E.  438,  turned  on  the  fourth 
section,  as  did  Buttermere  v.  Hayes,  5 
M.  &  W.  456,  on  the  authority  of 
which  it  was  decided.  In  the  latter 
case,  however,  the  Court  intimated 
their  opinion  that  under  the  17th 
section  the  absence  of  a  writing  would 
be  a  defence  under  the  general  issue, 
and  referred  to  Johnson  v.  Dodgson, 
2  M.  &  W.  657,  where  an  opinion  to 
that  effect  is  expressed  ;  Baron  Parke 
saying,  "  Suppose  it  were  a  declara- 
tion for  an  estate  bargained  and  sold, 
would  it  not  be  competent  to  the  de- 
fendant under  the  general  issue  to  show 
that  there  had  been  no  conveyance  ? " 
to  which  the  L.  C.  B,  adds,  "  When 
by  law  you  cannot  make  a  particular 
contract  except  in  writing,  to  deny  the 
writing  is  to  deny  the  contract."  This 
seems  as  if  the  Court  relied  upon  the 
invalidity  of  the  contract  rather  than 
on  the  deficiency  of  evidence.  And  in 
Leaf  V.  Tuton,  10  M.  &  W.  393, 
which  has  finally  decided  that  non  as- 
sumpsit is  the  proper  plea  in  cases 
under  the  17th  section,  it  is  expressly 
laid  down  that  the  plea  of  the  Statute 
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Form  and  re-  Or  give  somctliing,  in  earnest  to  hind  the  hargain,  or  in  part 

contract  of  sale,  jpayment.  —  If  a  purchaser  of  goods  draw  the  edge  of  a  shilling 

over  the  hand  of  the  vendor,  and  return  the  money  into  his 

own  pocket,  which  in  the  North  of  England  is  called  striking 

a  bargain,  that  will  not  be  sufficient,  {x) 

Or  that  some  note  or  memorandum  in  writing  of  the  bargain 
be  made.  —  A  mere  offer  in  writing  made  by  one  side,  and 
not  assented  to  by  the  other,  is  not  enough  to  satisfy  these 
words,  as  where  A.  wrote  to  B.  that  he  would  buy  his  mare 
for  twenty  guineas  if  warranted  sound  and  quiet  in  harness^ 
to  which  B.  writes  that  he  will  send  her,  and  warrant  her 
sound  and  quiet  iji  double  harness,  this  is  no  contract,  the 
proposal  of  A.  never  having  been  completely  accepted.  "  The 
parties,"  said  Parke,  B.,  "  never  have  contracted  in  writing 
ad  idem.''''  (?/)  It  is  sufficient  if  the  contract  can  be  collected 
from  several  different  documents,  provided  they  be  sufficiently 
connected  in  sense,  (z)  But  this  connection  must  appear 
from  the  documents  themselves,  and  not  be  introduced  by 
parol  evidence,  (a)  The  word  bargain,  used  in  this  section, 
does  not  render  so  strict  a  statement  of  the  transaction  ne- 
cessary as  the  word  agreement,  used  in  the  fourth,  of  matters 

of  Frauds  is  nothing  but  an  argument-  action  brought  be  made  available   in 

ative  denial  of  the  contract,  or  of  the  that  action  for  the  purpose  of  satisfv- 

facts  from  which  it  is  implied  by  law.  ing  the  statute. 

The  truth  is,  that  there  is  a  marked         (j:)   Blenkinsop  v.  Clayton,  7  Taunt, 

difference,   as  pointed   out  by   Mr.  J.  597.     So  a  contemporaneous  agreement 

Bosanquet,  in  Laythoarp  v.  Bryant,  2  that  a  smaller  debt  due  from  the  vcn- 

Bing.    N.   C.   744,   between  the  effect  dor   shall  go  in  part  payment  of  the 

of  the  4th  and  that  of  the  1 7th  section,  goods  when  delivered,  is  not  within  this 

The  former  enacts,  that  no  action  shall  provision.    Walker  v.    Nussey,    16  IM. 

he    hrouc/ht,    §-c. ;    the    latter,    that    no  &  W.  302. 

contract  shall  he  good.      It  S'jems  clear  (y)  Jordan  v    Norton,  4  JM.  &  W. 

that    under    the   former    section,    the  \55.     Accord.  Hutchinson  v.  Bowker, 

writing    is    required    to    evidence   the  5  M.  &  W.  535. 

contract,    not    to    constitute    it,    and         (2)  Phillimore  v.   Barry,  1    Camp, 

equally  clear  from  the  express  enact-  513.      Jackson    v.  I-owe,    1    Bingh.  9. 

inent  that  the  writing  must  exist  be-  Saunderson  v.  Jackson,  2  B.  &  P.  238. 

fore    the    action   hrovght.      It    is   clear  Allen  v.  Bennet,  3  Taunt.  169.      Vide 

that  under  the  latter   section,    unless  Cooper ».  Smith,  15  East,  103.  Richards 

the  statutable  requisites  be  observed,  v.  Porter,   6    B.  &  C.  437.      See  ante, 

there   is    no   available   contract   at   all,  Guaranties. 

and  of  course  nothing  upon  which  an         (a)  Boydell  v.  Drummond,  1 1  East, 

action    can    be    brought.      In    neither  142. 
case,    therefore,    can   a   writing  after 
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(juisites  of  a 
contract  of  sale. 


within  that  section,  (b)  But  the  note  must  express  the  names  Form  and  re. 
of  both  the  contracting  parties,  and,  as  it  seems,  the  price  (c), 
if  any  specific  price  was  agreed  on,  for,  if  no  price  be  named, 
the  parties  must,  it  seems,  be  understood  to  have  agreed  that 
such  a  sum  shall  be  paid  as  the  article  is  reasonably  worth,  (d) 
The  contract,  though  it  must  be  evidenced  in  writing,  raay 
be  rescinded  by  parol,  and  it  was  even  once  held  that  a  substi- 
tution of  other  days  for  those  on  which  the  goods  were  to  be 
delivered,  might  be  made  and  evidenced  by  parol  (e),  a  notion 
which,  however,  after  having  been  much  reflected  on,  has  at 
length  been  altogether  overturned ;  and  the  rule  now  is  that 
though  the  contract  may  be  altogether  rescinded  by  parol,  yet 
it  cannot  be  altered  in  that  manner,  for  the  alteration  creates 
a  new  contract,  which  it  would  be  necessary  to  prove  partly 
by  parol  evidence.  (/) 


And  signed  by  the  parties  to  be  charged.  —  The  appearance 
of  the  vendor's  name  printed  in  a  bill  of  parcels  is,  it  seems, 
a  sufficient  signature  to  bind  him.  (^)     If  the  note  commence 


(6)  Per  Lord  Elleuborough,  Eger- 
ton  V.  Mathews,  6  East,  307. 

(c)  Elmore  v.  Kingscote,  5  B.  &  C. 
583.  Kain  v.  Old,  2  B.  &  C.  627. 
Champion  v,  Plummer,  1  N.  R.  252. 
See  Laythoarp  v.  Bryant,  2  Bingh. 
N.  C,  decided  on  the  4th  section. 
Accbal  V.  Levy,  10  Bing.  383.  Ash- 
croft  V.  IMorrin,  4  AI.  &  Gr.  450,  where 
order  for  goods,  on  moderate  terms, 
was  held  sufficient. 

(d)  Hoadley  v.  M'Laine,  10  Bingh. 
482. 

(e)  Cuff  V.  Penn,  1  M.  &  S.  21. 
See  Warren  v.  Stagg,  cited  in  Litler  v, 
Hollands,  3  T.  R.  591.  Thresh  v. 
Rake,  1  Esp.  53.  Alexander  v.  Gard- 
ner, 1  Bingh.  N.  C.  672;  but  see  the 
remarks  of  the  Court  in  Goss  v.  Lord 
Nugent,  5  B.  &  Ad.  67.  and  see 
Snowball  v.  Verain,  Bunb.  175,  in 
Stowell  V.  Robinson,  3  Bingh.  N.  C. 
928,  the  C.  P.  decided  that  the  time  in 
a  contract  to  convey  lands  cannot  be 
altered  by  parol :  nor  can  any  other  pro- 


vision.     Harvey  v.  Grabhara,  5  Ad.  & 
E.  61.      See  Marshall  v.  Lynn,  6  M. 
&  W.  109,  and  Stead  v.  Dawber,  2  P., 
&  D.   447;  10  Ad.  &  E.  57,  where 
Cuff  w.  Penn  was  finally  overruled. 

(/)  Goss  V.  Lord  Nugent,  5  B.  & 
Ad.  67.  Stowell  v.  Robinson,  3  Bingh. 
N.  C.  928.  Harvey  v.  Grabham,  5  Ad. 
&  E.  61.  Stead  i;.  Dawber,  10  Ad.  & 
E.  57.  Marshall  v.  Lynn,  6  M.  &  W. 
109. 

(^g)  Saunderson  v.  Jackson,  2  B.  & 
P.  238.  Schneider  v.  Norris,  2  M.  & 
S.  286,  per  Lord  Eldon,  C.  J.,  2  B.  & 
P.  239.  In  Johnson  v.  Dodgson,  2 
M.  &  W.  653,  the  following  note  was 
held  sufficient ; 

Leeds,  19   October,  1836. 

Sold  John  Dodgson,  {the  defendant) 
27  pockets   Playsted,  1836,  Sussex  at 

lOSs. 

The  bulk  to  answer  the  sample. 
4  pockets  Seline  Beckley's  at  95«. 

Samples  and  Invoice  to  be  sent  per 
Rockingham  Coach. 


G  G 
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Form  and  re-  With  "  /,  A.  B.  agree  to  sell,^^  that  is  a,  sufficient  signature  by 
contract  of  sale.  -A.  B.  (A),  though  it  is  otherwise  where  a  signature  at  the 
'  end  of  the  instrument  was  manifestly  intended,  in  order  to 

its  completion,  as  where  it  concluded,  "  As  witness  our 
hands."  (hh)  And,  as  the  statute  only  requires  the  signature 
of  the  parties  to  he  charged,  a  memorandum  signed  by  the 
vendor  has  been  held  sufficient  to  bind  him,  though  it  was 
not  signed  by  the  vendee ;  against  whom,  therefore,  the  con- 
tract could  not  have  been  enforced,  (e) 

It  has  been  said  by  Lord  Eldon  (j),  that  "  where  a  party 

principal,  or  person  to  be  bound,  signs  as,  what  he  cannot  be, 

a  witness,  he  cannot  be  understood  to  sign  otherwise  than 

as  principal :  "  in  that  case  the  signature  was  as  follows  — 

Witness,  Evan  Phillips,  for  Mr.  Smith,   agent  for  the 

Seller. 

But,  where  the  purchaser  affixed  his  signature  to  an  agree- 
ment for  the  sale  of  lands,  and  underneath  was  written. 
Witness,  Joseph  Newman,  in  the  usual  place  for  a  witness's 
signature,  Joseph  Newman  being  the  clerk  of  the  auctioneer 
employed  to  sell  the  premises,  it  was  urged  that  Newman 
must  be  taken  to  have  signed  as  agent  for  the  vendor,  and  it 
was  attempted  to  show  a  ratification  of  his  agency;  but  the 
Court  were  of  opinion  that  he  signed  simply  as  a  witness,  and 
Lord  Denman,  C.  J.,  said  he  thought  Lord  Eldon's  remark 
open  to  much  observation.  (K) 

Or  their  agents,  thereunto  lawfully  authorized.  —  The  au- 
thority need  not  be  in  writing  (Z);  and  a  subsequent  recogni- 
tion by  the  principal  is  sufficient  evidence  of  its  having  been 

Payment  in  Banker's  at  2  months.  N.    C.    735,  decided  on  the  4th   sec- 
Signed  for  Johnson,  Johnson  &  Co.  tion. 

{the  plaintiffs),              D.  Morse.  {j)  In    Coles  v.  Trecothick,  9  Ves. 

(h)  Knight   V.    Crockford,    1    Esp.  251. 

190.      Eyre,  C.  J.  (A)    Gosbell  v.  Archer,  2  Ad,  &  E. 

(M)  Hubert  v.  Treherne,  3   M.  &  500.     See  Bult  v.  Morrell,   12  Ad.  & 

Gr.  743.  E.  745. 

•                                 (i)   Allen  V.  Bennet,   3  Taunt.  1 69.  {I)  Rucker  v.   Cammeyer,    1    Esp. 

See    Rowe  v.  Osborne,    1    Stark.  140,  105.     Chapman  v,   Partridge,  5   Esp. 

and  see  Laythoarp  v.  Bryant,  2  Bing.  256. 
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given,  (m)  But  it  has  been  held,  that  one  of  the  contracting  Form  and  re- 
parties  cannot  be  the  agent  of  the  other  for  this  purpose,  (w)  contract  of  ^aie. 
This  decision  seems  to  be  somewhat  regretted ;  and  though 
it  has  been  held  that  an  auctioneer's  signature  of  the  de- 
fendant's name,  by  his  authority,  is  insufficient  to  entitle  the 
auctioneer  to  sue  upon  the  contract  in  his  own  name,  yet  it 
is  settled,  that  a  signature  by  the  auctioneer's  clerk  is  suffi- 
cient for  that  purpose,  (o) 

But,  though  the  auctioneer,  suing  in  his  own  name  on  the 
contract  of  sale,  cannot  avail  himself  of  his  character  of  agent 
for  the  defendant,  yet,  in  other  cases,  he  is  looked  on  as  the 
lawfully  authorized  agent  of  both  parties  (p),  the  seller  com- 
municating his  authority  by  giving  him  directions  to  sell; 
and  the  buyer, .  to  whom  the  conditions  of  sale,  pasted  on  the 
auctioneer's  box,  are  sufficient  notice  of  the  terms  thereof  (g), 
by  bidding  aloud.  And,  if  the  auctioneer  or  auctioneer's 
clerk  (r)  write  down  the  purchaser's  name  in  the  sale  book 
opposite  the  lot  for  which  he  is  the  highest  bidder,  that  is  a 
sufficient  signature  within  the  statute,  and  binds  the  pur- 
chaser (s),  who  perhaps  may,  at  any  time  before  such  entry, 
retract  his  authority,  as  he  certainly  may  before  the  fall 
of  the  hammer.  (?)  But,  if  the  signature  be  on  a  mere  cata- 
logue of  the  articles,  neither  connected  with,  nor  referring  to, 

(m)  Maclean    v.    Dunn,    4    Bingh.  it  would  seem,  act  as  a  mere  automaton 

722.      Kinnitz  v.  Surry,  Paley,  5th  ed.  in   the  auctioneer's  hand,  but  as  a  dis* 

Soames  v.  Spencer,  1  D.  &  R.  32.  tinct  agent  authorized  by    the  parties 

(n)  Wright   v.   Dannah,    2    Camp,  to  make  entries.      In  that  case  the  sig- 

203.      Farebrother  v.    Simmons,  5  B.  nature  by  the  clerk   takes  place  con- 

&  A.  333.      Cooper  v.  Smith,  15  East,  temporaneously  with   the   sale,  when   it 

103.      Raynery.  Linthorn,  1  R.  &  M.  could  not  conveniently  be    performed 

325.     See  ante,  Book  I.  c.  5.  s.  1.  by  the  auctioneer,  who  is  otherwise  en- 

(o)    Bird  V.   Boulter,  4   B.  &    Ad.  gaged.      Generally  speaking,  the  clerk 

443.  of  an  agent  has  no  authority  to  sign 

(p)  See   Bird  v.  Boulter,  ubi  supra,  for  the  principal.      See  Goshell  v.  Ar- 
il inde  V.  W^hitehouse,    7    East,   558.  cher,  2  Ad.  &  E.  500. 
Emerson  v.  Heelis,  2  Taunt.  38.    Shel-         («)  Emerson  v.  Heelis,  2  Taunt.  38. 
ton  V.  Livius,  2  Tyrwh.  436-7.     2  C.  Hinde  v.   Whitehouse,    7   East,    558. 
&J.  411.     Simon  t).  Motives,  Bl.  599.  Bird  «.    Boulter,     4    B.  &   Ad.  443. 

(q)  Mesnard    v.    Aldridge,    3    Esp.  Shclton  v.    Livius,   2  Tyrwh.  436.     2 

271.  C.  &J.  411. 

(r)  Bird  ».  Boulter,  supra.     Where         (t)  Payne  v.  Cave,  3  T.  R.  148. 
this  is  done  by  the  clerk,  he  docs  not, 


a  o 
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Form  and  re-    the  Conditions  of  the  sale,  it  will  not  be  a  memorandum  of  a 
contract  of  sale.  Sale  on  thoso  Conditions,  unless  it  can  be  connected  with 
them  by  some  other  written  document,  (w) 

Though,  ■prima  facie,  the  auctioneer  is  the  agent  of  both 
parties,  yet  he  is  not  so  necessarily  and  ex  vi  termini ;  thus, 
where  P.  bought  goods  at  an  auction,  having  previously 
agreed  with  their  owner  that  he  was  not  to  pay  cash,  but  to 
set  off  a  debt  due  to  himself  against  the  price,  he  was  held 
to  have  a  right  to  do  so,  though  the  conditions  of  sale  re- 
quired payment  in  cash,  for  the  previous  agreement  between 
himself  and  the  seller  rebutted  the  presumption  of  the  auc- 
tioneer's authority  to  bind  him  to  those  conditions,  (u) 

A  broker  also  is  the  agent  of  both  parties  within  this  sec- 
tion, {w)  The  mode  in  which  he  binds  his  principals,  inter 
se,  is  by  the  delivery  of  bought  and  sold  notes,  which  notes 
constitute  the  bargain,  and  are  the  proper  evidence  there- 
of {x),  provided  always,  that  they  correspond.  (7/)  It  was 
once  held  that  the  entry  which  the  broker  makes  in  his  book 
was  the  original  contract,  and  the  bought  and  sold  notes 
merely  copies  of  it.  {z)  But  that  doctrine  seems  to  be  over- 
ruled (a) ;  and  it  seems  settled  that  the  bought  and  sold  notes, 

(u)  Phillimore   i>.   Barry,    1  Camp.  558.     Blagden   v.    Bradbear,    12  Ves. 

513.  466.472.     Buckmaster  v.  Ilarrop,  13 

(t>)  Bartlctt  V.  Purnell,  4  Ad.  &  E.  Ves.   456.       Dickenson  v.    Lihvall,    1 

792.  Stark.  128. 

(to)  See  ante,  B.  I.  c.  3.  p.  1 03.  et         (y)   Thornton  v.  Meux,  ubi  supra, 

seq       Simon    v.    Motivos,    1  Bl.  599.  Grant   v.    Fletcher,  5   B.   &   C.    436. 

Rucker    v.    Cammeyer,    1    Esp.    105.  Thornton  v.   Kempster,   I  Marsh.  55. 

Ilinde    v.    Whitehouse,    7   East,    558.  Cumming  v.  Roebuck,  ubi  supra. 
But    in    general    the    broker    is   such         (2)    Heyman    t'.    Neale,    2    Camp. 

agent,  with  a  limited  special  authority  337. 

only  to  sign  a  contract  containing  the  (a)  Thornton  v.   Meux,   ubi  supra. 

terms  verbally  agreed  upon;  and  if  he  Cumming  ».    Roebuck,    1    Holt,   172. 

omit  a  material  term  in  drawing  it  up,  Goom  v.  Afflalo,  6  B.  &  C.  117.     See 

a   party,  who   has   not    recognised    or  Short  v.  Spackman,  2  B.  &  Ad.   962. 

adopted  the  contract  as  drawn  up,  will  Hawes   v.    Foster  and   another,    1  M. 

not  be  bound.      Pitts  v.  Beckett,    13  &  Rob.  368.     At  the  first  trial  of  this 

M.  &  W.  743.  cause,   it  was   ruled  that  the  bought 

{x)  Thornton  v.  Meux,  1  M.  &  M.  and  sold  notes  were  the  contract,  and 

43.      Cumming  v.    Roebuck,    1  Holt,  it  was  held  sufficient  for  the  vendee 

172.       Goom  V.    Afflalo,   6  B.    &    C.  to  produce  the  bought  note,  leaving  it 

117.      Short  V.  Spackman,  2  B.  &  Ad.  to  the  vendor  to  produce  the  sold  note, 

962.       Hinde  v.  Whitehouse,  7  East,  if  he  relied  on  a  variance  between  the 
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though  generally  copied  from  the  entry,  are  the  contract ;   Form  and  re- 
though  if  there  were  no  bought  and  sold  notes,  the  entry,  contract  of  sale, 
if  signed,  would  perhaps  be  sufficient  (b)  to  bind  the  parties. 
And  it  has  been  made  a  question  whether  if  the  bought  and 
sold  notes  vary  in  a  material  point,  the  broker's  book  may 
not  be  had  recourse  to.  (c) 

The  bought  and  sold  notes  being  the  contract,  it  has  been 
considered  to  follow,  that,  if  they  do  not  correspond,  the 
intended  contract  will  not  be  effected  (d) ;  and  that,  if  they  be 
altered  in  any  material  point,  without  the  consent  of  the  party 
sought  to  be  charged,  it  will,  as  against  him,  be  avoided,  (e) 
But  a  mistake  in  both  notes  as  to  the  seller's  name, 
was  considered  not  to  vitiate  the  contract,  if  it  were  not 
shewn  that  any  one  was  prejudiced  thereby  (f)  ;  and  it  has 
been  held  that  a  vendee  was  bound  by  a  note,  signed  by 
him,  and  delivered  to  the  vendor  by  the  broker,  though 
containing  a  provision  not  to  be  found  in  the  note  sent  to  the 
vendee,  (p) 

Where  the  vendee  desired  the  vendor's  agent  to  enter  a 
note  of  the  contract  in  the  vendor's  book,  it  was  held,  that 
this  did  not  authorize  him  to  bind  the  vendee  by  his  signature 
to  such  entry,  so  as  to  satisfy  the  statute.  (Ji) 

We  have  now  discussed  the  form  and  requisites  of  a  con- 
tract of  sale.  Next  in  order  is  the  consideration  of  the  du- 
ties it  imposes,  first,  on  the  vendor ;  and  secondly,  on  the 
vendee,  on  which  we  now  enter,  premising,  generally,  that 

two.     At  the  second  trial  it  was  left  to  (rf)  Thornton  v.  Kempster,  1  ^farsh. 

the  jury  as  a  question  of  fact,  whether,  355.      Thornton  v.  Meiix,  1  M.  &  M. 

according  to  the  usage  of  trade  in  the  43.      Grant  v.  Fletcher,  5  B.  &  C.  436. 

city,  the  bought  and  sold  notes  or  the  Gregson    v.     Ruck,     4   Q.    B.    737. 

broker's  book  constituted  the  contract,  Curaming  v.  Roebuck,  Holt,  1 72,  per 

the   Chief  Justice   still    retaining   his  Gibbs.    C.   J.      Cowie  v.  Remfry,    10 

opinion    as    expressed    at    the   former  Jur.  789. 

trial  upon  the  point  of  law.     The  jury  (e)   Powell  v.  Divett,  15  East,  29. 

found  the  bought  and  sold  notes  to  be  (/)  Mitchell  v.  Lapage,  Holt,  253. 

the  contract.  (p)   Rowe  v.  Osborne,  1  Stark.  140. 

(6)   Grant  v.    Fletcher,  5  B.  &  C.  See  Allen  v.  Bennet,  3  Taunt.  169. 

436.      See  per  Parke,  B.,  in  Pitts  v.  (Ji)  Graham  v.    Musson,    6  Bingh. 

Beckett,  13  M.  &  W.  746.  N,   C.  603.      Graham  v.  Fret  well,  3 

(c)  Thornton  v.  Charles,  9  M.  &  W.  M.  &  Gr.  368. 
802. 
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Form  and  re-  neither  the  vendor  nor  vendee  can  excuse  himself  from  per- 
contractofsaie,  forming  his  sidc  the  contract,  by  breaking  a  condition,  which 
it  is  incumbent  on  himself  to  fulfil,  although  it  may  have 
been  stipulated,  or  even  enacted,  that  the  sale  on  breach  of 
such  condition  shall  be  null  and  void,  for  that  means  void  at 
the  election  of  the  other  party,  (i) 


Duties  of 
vendor. 


Section  III.  —  Duties  of  Vendor. 

The  duties  of  the  vendor  are,  to  deliver  the  goods,  at  the 
time,  and  in  the  manner,  stipulated  for  in  the  contract,  and 
to  comply  with  any  warranty,  expressed  or  implied  therein, 
on  his  part. 


Delivery  of  Goods.  —  The  vendor  must  deliver  the  goods 
as  soon  as  the  vendee  has  performed  all  conditions  precedent 
on  his  part  (j),  and  may,  if  he  refuse  to  do  so,  be  sued  either 
specially  for  non-performance  of  his  contract,  or  in  trover 
for  the  goods  themselves. 

Goods  are  delivered  when  they  are  placed  in  the  vendee's 
power,  so  that  he  may  immediately  remove  them,  and  cannot 
be  rightfully  prevented  from  so  doing  (A);  thus,  if  the  goods 
be  in  a  stranger's  close,  and  that  stranger  have  licensed  the 
vendee  to  take  them,  that  is  a  delivery,  for  the  license  is  irre- 
vocable. (J) 

If  it  be  generally  mentioned,  that  the  vendor  shall  send  the 
goods,  that  means  within  a  reasonable  time  ;  and  what  time  is 
under  the  circumstance  reasonable  is  a  question  of  evi- 
dence, (m)  And  if  the  goods  be  beyond  sea  he  ought  to  send 
the  bill  of  lading  in  a  reasonable  time,  in  order  that  the  ven- 
dee may  have  it  in  his  power  to  go  to  market,  {n)  It  was 
once  considered  that  whether  time  of  delivery  be  specified, 


(i)  Malins  v.  Freeman,  4  Bingh. 
N.  C.  395.  Holme  v.  Guppy,  3  M. 
&  W.  387. 

(y)  See  Wilmshurst  v.  Bowker,  5 
Bingh.  N.  C.  541  ;  2  M.  &  Gr.  792 ; 
3  Sc.  N.  R.  272. 

{It)  Wood  V.  Tassell,  6  Q.  B.  234. 

(Z)  Salter  v.  WoUams,  2  M.  &  Gr. 


650.  Wood  V.  Manley,  11  Ad.  &  E.  34. 
And  see  Woodr.  Leadbitter,  13  M.  & 
W.  838. 

(m)  Ellis  V.  Thompson,  3  M.  &  W. 
445. 

(n)  Barber  v.  Taylor,  5  IVI.  &  W. 
533,  where  a  refusal  to  deliver  it  was 
held  to  entitle  the  vendee  to  rescind. 
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or  left  at  large,  the  delivery  should  be  made  at  a  reasonable  Duties  of 

hour  in  order  to  discharge  the  vendor's  duty  ;  but  it  has  "        

since  been  held,  that  an  actual  tender  of  the  goods  to  the 
purchaser,  if  he  be  at  his  warehouse,  at  any  hour  of  the  last 
day  which  will  allow  him  time  before  midnight  to  examine, 
weigh,  and  receive  them,  in  the  absence  of  any  special  cus- 
tom, will  be  good ;  but  that  the  purchaser  is  not  bound  to 
remain  at  his  warehouse  after  a  reasonable  time  before  sunset 
to  allow  of  the  examination,  (o) 

In  the  absence  of  special  stipulation,  the  condition  pre- 
cedent upon  the  vendee's  part,  is  readiness  to  pay  the  price,  (^p) 
And  of  this  readiness  to  pay,  a  demand  of  the  goods,  even 
though  made  by  a  servant,  is,  prima  faciei  evidence,  {q)  If 
the  goods  were  to  be  paid  for  by  a  bill,  the  vendee  ought  to 
tender  one  (r) ;  but  the  word  bill  will  not  be  held  to  mean 
approved  bill,  (s) 

If  an  approved  bill  be  stipulated  for,  that  means  a  bill  to  ^ 
which  no  reasonable  objection  can  be  made,  {t) 

There  are  some  cases,  indeed,  in  which  the  vendor  may  be 
obliged  to  deliver  up  the  goods,  without  payment,  or  tender 
of  the  price  :  these  are. 

First,  where,  by  special  agreement  between  the  parties,  the 

(o)  Startup  v.  M'Donald,  2  M.   &  L.  Herbert,  7  Taunt.  314;  1  Moore, 

Gr.  395,  but  reversed  in  Cam.  Scacc,  51. 
6  M.  &  Gr.  593.  (r)    Hodgson  v.    Davies,    2  Camp. 

(p)    Rawson    v.     Johnson,    1   East,  530.    On  the  effect  of  paym.int  by  bill, 

203.     See   Peeters  v.    Opie,   2  Wras.  vide  post,   Chap.  13,  on   Contracts  of 

Saund.   352,  a.   in  notis,  and  Jackson  Debt,  and  see   Bunney  v.   Poyntz,   4 

V.  Jacob,  3  Bingh.   N.  C.  869.      And  B.    &  Ad.  568.     Miles  v.   Gorton,  4 

see  Bordenave  v.  Gregory,  5  East,  107.  Tyrwh.  295  ;    2  C.  &  M.  504.     See 

as  to  a  transfer  of  stock.     In  one  case  Horncastle  v.  Farren,  3  B.  &  A.  497. 
the  bankruptcy  and  insolvency  of  the         (s)  Ibid. 

vendee  and  the  insufficiency  of  his  (t)  Ibid.  See  Adam  v.  Richards, 
assets  were  considered  circumstances  2  H.  Bl.  573.  Tbursby  v.  Helbot,  3 
from  which  the  jury  had  a  right  to  Mod.  273.  See  as  to  the  mode  of 
infer  that  the  vendee  and  his  assigns  pleading  vfrhere  the  bill  has  been  re- 
had  not  been  readi/  and  willing.  Law-  jected,  Hardman  w.  Bellhouse,  9  M.  & 
rence  v.  Knowles,  5  Bingh.  N.  C.  W.  596.  The  refusal  to  give  the  bill 
399.  does  not  entitle  the  vendor  to  sue  at 

(q)  Squier   v.    Hunt,    3  Price,   68.  once  for  goods  sold  and  delivered  ;  but 

Wilkes   V.    Atkinson,    1   Marsh.   412.  he  must  proceed  on  the  special  contract. 

See  Peeters  v.  Opie,  in  notis.    Levy  v.  Paul  v.  Dod,  2  C.  B.  800. 
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Duties  of 
vendor. 


day  of  payment  is  to  be  subsequent  to  that  of  delivery ;  in 
other  words,  where  the  goods  are  sold  on  credit.  Yet,  even 
in  such  case,  though  the  vendee  has  a  right  to  possession  (m) 
without  payment,  or  tender  of  the  price ;  yet  that  right  is 
not  indefeasible,  and  will  be  defeated,  if  he  become  insolvent 
before  he  has  actually  taken  possession,  (v)     And,  in  one  case. 


(m)  Shepp.  Touchstone,  224.  Vide 
Kew  r.  Swain,  1  Dans.  &  Lloyd,  193. 
Crawshay  v.  Homfray,  4  B.  &  A.  50. 
In  the  judgment  of  the  Court  in  Mar- 
tindale  v.  Smith,  is  a  passage  which  at 
first  seems  at  variance  with  this;  but  I 
think  it  refers  to  the  vendor's  right  to 
retain  possession  after  the  expiration  of 
the  time  of  credit,  if  the  goods  be  in 
his  hands  and  the  price  still  unpaid,  a 
right  which  seems  to  have  been  doubted 
in  Bloxam  v.  Sanders. 

(f)  Bloxam  v.  Sanders,  4  B.  &  C. 
941.  Dixon  v.  Yates,  5  B.  &  Ad.  313. 
Miles  V.  Gorton,  4  Tyrwh.  295  ;  2  C.  & 
M.  504.  Townley  v.  Crump,  4  Ad.  & 
E.  58,  and  Book  4.  Cap.  1.  in  Stop- 
page in  Transitu.  The  doctrine  that  a 
vendor  of  goods  who  has  not  let  them 
out  of  his  possession,  may  retain  them 
upon  the  vendee's  bankruptcy,  which  is 
so  reasonable  in  itself,  and  which  seemed 
so  fully  established  by  Dixon  v.  Yates, 
has  been  supposed  to  be  reflected  on 
in  Gibson  v.  Carruthers,  8  M.  &  W. 
321.  That  was  an  action  brought  by 
the  assignees  of  Harris  against  Car- 
ruthers, upon  a  contract  with  Harris 
to  sell  him  2000  quarters  of  Odessa 
linseed,  to  be  shipped  on  board  the 
vendee's  vessels  at  Odessa  ;  the  de- 
claration stated  that  the  vendee,  be- 
fore his  bankruptcy,  sent  a  vessel  to 
Odessa,  which  arrived  there  in  a  rea- 
sonable time,  and  after  the  bankruptcy, 
but  that  the  defendant  would  not  ship 
the  linseed  or  hand  the  plaintiffs  (of 
whose  title  they  had  notice)  bills  of 
lading. 

The  plea  stated  that  the  plaintiffs 
did  not,  within  a  reasonable  time,  adopt 
the  bankrupt's  contract. 

The  plea  was  held  insufficient   by 


three  Barons,  Lord  Abinger,  C.  B., 
dissentiente. 

Tlie  judgment  of  the  majority  of  tlie 
Court  appears  to  have  proceeded  mainly 
on  the  ground  that  the  bankruptcy 
transferred  to  the  assignees  the  right 
to  insist  on  the  performance  of  the  con- 
tract by  the  defendant,  without  them- 
selves doing  more  than  the  bankrupt 
whom  they  represented  must  have 
done :  and  that,  therefore,  the  plea, 
which  was  framed  on  the  supposition 
that  they  were  bound  to  give  express 
notice,  within  a  reasonable  time  after 
the  bankruptcy,  of  their  adoption  of 
the  contract,  was  bad. 

If  this  be  so,  no  doubt  the  plea  was 
bad.  It  may,  perhaps,  hereafter  be 
made  a  question  whether  it  be  con- 
sistent with  reason  or  justice  or  with 
the  law,  as  laid  down  in  Lawrence  v. 
Knowles,  to  hold  that  the  vendor  shall 
be  bound  to  send  the  goods  at  his  own 
expense  beyond  seas  to  await  the  ex- 
ercise of  the  assignees'  option  whether 
tliey  will  accept  the  contract  or  not. 
It  may,  perhaps,  be  doubted  whether 
the  assignees  do  take  the  contract  in 
the  same  plight  as  the  bankrupt  had  it, 
inasmuch  as  they  have  an  option  which 
he  had  not ;  and  whether  it  is  quite  just 
that  they  should  have  the  benefit  of 
this  option,  without  the  corresponding 
obligation  of  signifying  how  they  have 
exercised  it. 

This  question,  however,  though  im- 
portant to  the  soundness  of  the  de- 
cision, does  not  aff'ect  the  doctrine  of 
stoppage  in  transitu.  Tlie  observations 
bearing  upon  that  were  elicited  by 
an  argument  used  by  the  defendant's 
counsel,  who  contended  that  the  de- 
claration itself  showed  a  sufficient  de- 
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where  goods  were  to  be  paid  for  hy  a  banker's  draft  at  two   Duties  of 
months  (which  is  a  sale  at  two  months'  credit),  but  bij  the  ex-  ^ 


fence,  since  it  showed  bankruptcy  of 
the  vendee  and  notice  thereof  to  the 
vendor,  which,  by  analogy  to  the  doc- 
trine of  stoppage  in  transitu,  would 
entitle  him  to  decline  to  ship  the 
goods. 

It  is  readily  admitted  that  this  ar- 
gument ought  not  to  have  prevailed, 
because  it  did  not  appear  on  the  record 
that  the  vendor  intended  to  exercise 
the  right  of  stoppage  in  transitu,  or  any 
right  of  lien  analogous  to  it :  nor,  in- 
deed, that  there  was  any  subject  matter 
on  which  he  could  have  exercised  such 
right. 

But  this  argument  it  was  which 
elicited  the  observations  which  have 
been  thought  not  quite  consistent  with 
Dixon  V.  Yates,  or  with  the  doctrine 
of  a  vendor's  lien  as  established  by  that 
case. 

"  The  doctrine  of  stoppage  j'k  tran- 
situ" said  Baron  Parke,  "  applies  only 
to  the  case  of  goods  sold  and  delivered, 
for  the  delivery  to  a  carrier  or  middle 
man  is  a  delivery  to  the  party.  And, 
in  cases  of  bankruptcy  or  insolvency, 
the  law,  founded  on  an  equitable  prin- 
ciple, permits  the  unpaid  vendor,  at 
any  time  before  the  arrival  of  the 
goods  at  their  place  of  destination  or 
the  vendee's  actual  possession,  to  re- 
sume possession,  and  put  himself  in  the 
same  position  as  if  he  had  not  parted 
with  it ;  whether  it  enables  him  also 
to  rescind  the  contract,  is  a  point  yet 
unsettled,  and  which  I  need  not  now 
discuss. " 

"  But  this  privilege  in  cases  of  bank- 
ruptcy or  insolvency,  for  it  belongs  to 
both  alike,  has  never  yet  been  extended 
further  than  to  allow  the  resumption  of 
possession  after  the  contract  was  com- 
plete hy  delivery,  and  to  undo,  as  it  were, 
the  delivery.  There  is  no  trace  of  any 
authority  for  saying,  that  bankruptcy  or 
insolvency  excuses  the  parly  contract- 
ing with  the  bankrupt  from  performing 


any  other  unexecuted  part  of  his  con* 
tract." 

In  Dixon  v.  Yates,  5  B.  &  Ad.  313, 
the  plaintiffs  bought  of  Yates  certain 
rums,  which  were  in  his  own  bonded 
vaults,  and  paid  for  them  ;  they  then 
resold  a  part  to  CoUard  for  two  ac- 
ceptances, one  of  which  CoUard  dis- 
honoured, and  the  other  was  taken 
up  by  the  plaintiffs.  They  afterwards, 
on  the  31st  of  August,  bought  other 
rums  from  Yates,  at  two  months,  and 
resold  part  to  CoUard  for  acceptances 
at  three  and  four  months.  These  were 
likewise  dishonoured,  the  first  on  the 
16th  of  November,  the  second  at  its 
maturity.  On  the  1 8th  of  November, 
the  plaintiffs  gave  notice  to  Yates  to 
deliver  the  rums  to  no  one  but  them- 
selves. On  the  19th,  they  demanded 
them  verbally,  and  on  the  21st,  in 
writing. 

Tliere  were  other  circumstances  re- 
lied upon  to  show  an  actual  delivery  to 
CoUard,  but  which  the  Court  held  not 
to  have  amounted  to  one,  and  which, 
appearing  unimportant  to  the  present 
question,  are  omitted. 

The  Court  held  that  the  plaintiffs 
were  entitled  to  judgment. 

The  following  passage  occurs  in  the 
judgment  of  Mr.  J.  Parke. 

"  The  plaintiffs  parted  with  the  pro- 
perty in  the  goods  they  sold  to  CoUard, 
but  he  did  not  take  actual  possession. 
There  was  no  delivery  order,  nor  was 
the  rum  delivered  to  him.  The  whole 
quantity  sold  to  him  in  June  and  Au- 
gust was  paid  for  by  bills,  three  or 
which  were  dishonoured  before  the 
plaintiffs  demanded  the  possession,  and 
one  bill  afterwards,  and  CoUard  had 
become  generally  insolvent  before  the 
demand  was  made.  It  is  said  that 
CoUard  is  entitled  to  the  property  in 
the  goods,  but  the  plaintiffs  were  ven- 
dors retaining  the  possession,  and  every 
vendor  has  a  lien  till  he  is  paid.     It  is 
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vendor^ 


press  terms  of  the  contract,  the  draft  was  to  be  remitted,  on 
receipt  of  the  invoice  and  bill  of  lading,  the  vendee  having 
failed  to  remit  a  banker's  draft  accordingly,  was  held  not  to 
be  entitled  to  the  possession  of  the  goods,  and  consequently 
to  have  no  right  to  maintain  trover,  {w)  In  this  case,  it  will 
be  observed,  that,  though  the  sale  was  upon  credit,  the 
vendee's  right  to  the  possession  of  the  goods  was  hindered 
from  accruing  by  the  express  stipulation  of  the  parties,  who 
made  the  delivery  of  the  goods  dependent  upon  that  of  the 
draft. 

Secondly,  where  the  vendor  has  done  that  which  amounts 
to  a  delivery  of  the  goods  {x),  ex.  gr.  has  made  a  symbolical 


true  that  their  lien  was  suspended  as 
long  as  the  bills  were  running,  but  it 
revived  as  soon  as  they  were  dis- 
honoured. On  the  18th  of  November, 
Collard  had  dishonoured  these  bills, 
and  had  become  insolvent,  and  was 
known  to  be  so.  The  lien  of  the 
vendors  then  revived.  If  they  had 
parted  with  the  actual  possession,  and 
the  goods  had  remained  in  the  liands  of 
a  carrier,  they  would  have  been  entitled 
to  stop  them  in  transitu,  unless  the  sub- 
purchasers from  Collard  had  taken  actual 
possession,  and  not  having  parted  with 
the  possession  at  all,  they  have  a  right 
to  retain  it  U7ider  the  same  circum- 
stances." 

It  is  inferred  from  these  observations 
in  Dixon  v.  Yates,  that  it  could  not 
have  been  the  intention  of  Baron 
Parke,  in  Gibson  v.  Carruthers,  to 
shake  the  doctrine  which  has  been 
generally  considered  as  settled  by  the 
former  case,  viz.,  that  where  the  cir- 
cumstances are  such  that  the  vendor 
might  stop  goods,  if  in  the  hands  of  a 
carrier,  there  he  may  retain  them  if  in 
his  own  hands.  And  this  is  submitted 
with  the  greater  confidence,  because,  if 
the  observations  of  the  learned  Baron 
in  Gibson  v.  Carruthers  should  be  un- 
derstood  as  not  impugning  the  above 
proposition,  they  will  still  have  a  very 
distinct  bearing  upon  the  case  then 
before  the  Court,  inasmuch  as  in  Gib- 


son V.  Carruthers,  the  linseed  had  never 
been  specifically  ascertained,  and  there 
was,  therefore,  in  truth,  nothing  either 
to  be  detained  or  stopped  in  transitu. 
The  contract  was  wholly  unexecuted 
upon  both  sides,  and  the  only  real 
question  was  that  raised  by  the  plea. 

(w)  Wilmshurst  v.  Bowker,  5  Bingh. 
N.  C  541.  But  see  this  case  on  writ 
of  error,  7  M.  &  Gr.  882,  where  the 
Court  held  that  from  these  circum- 
stances the  jury  might  have  in- 
ferred that  the  delivery  of  the  banker's 
draft  was  a  condition  precedent  to  the 
vesting  of  the  property,  but  that  the 
Court  could  not  draw  such  an  infer- 
ence; and  on  the  bare  statement  of 
these  facts,  the  plaintiff  was  entitled  to 
the  possession.  And  see  Barber  v. 
Taylor,  5  M.  &  W.  527.  Dodsley  v. 
Varley,  12  Ad.  &  E.  632. 

(x)  Slubey  v.  Heyward,  2  H.  Bl. 
504.  Hammond  v.  Anderson,  1  N.  R. 
69.  Green  v.  Haythorne,  1  Stark.  447. 
See  Swanwick  v.  Sothern,  9  Ad.  &  E. 
895,  ubi  per  cur.  "  The  cases  esta- 
blish that  whenever  any  thing  remains 
to  be  done  that  is  essential  to  the  com- 
pletion of  the  contract,  a  symbolical 
delivery  by  transfer  in  the  wharfinger's 
books  will  not  defeat  the  right  of 
stoppage  in  transitu  as  between  buyer 
and  seller.  Hanson  v,  IMeyer,  Shep- 
ley  V.  Davis,  Busk  v.  Davis,  abun- 
dantly show  this.      Therefore   if  part 
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transfer  of  property,  which  is,  by  its  nature  (y),  unfit  to  be  Duties  of 

.  .  .    .  ,        vendor. 

delivered  otherwise,  as,  for  instance,  by  giving   up   to   the  

vendee  the  key  of  the  warehouse  where  it  is  deposited  (z), 
or  giving  a  delivery  order  to  the  wharfinger  in  whose  pos- 
session it  is,  to  which  order  the  wharfinger  has  signified  his 
assent  (a),  or  where  he  has  done  any  act  which  would  deter- 
mine his  right  to  stop  in  transitu.  (Z>)  But  it  must  be  ob- 
served, that  the  converse  of  this  last  proposition  is  not  true, 
for  many  acts  will  be  sufficient  to  devest  the  vendor's  lien  for 
his  price,  which  will  not  be  sufficient  to  hinder  him  from 
stopping  the  goods  in  transitu,  if  the  vendee  should  become 
insolvent.  For  instance,  delivery  of  goods  to  an  agent  of 
the  vendee  appointed  to  convey  them  to  him,  deprives  the 
vendor  of  his  lien  for  the  price,  but  not  of  his  right  to  stop 
the  goods  in  transitu,  in  case  of  the  vendee's  failure  before 
they  have  reached  him.  (c)  A  delivery  of  part  of  the  goods, 
where  there  is  no  intention  of  separating  that  part  from  the 
whole,  devests  both  the  lien  and  the  right  to  stop  in  tran- 
situ {cC) :  but  it  is  otherwise  where  there  is  such  an  inten- 
tion (e),  though  it  has  been  said,  that,  prima  facie,  a  delivery 
of  part  imports  an  intention  to  deliver  the  whole.  (/)     The 

of  a  bulk  be  sold,  so  that  weighing  or  Spears    v.     Travers,    4    Camp.     251. 

separation  is  necessary  to  ascertain  the  Greave  v.  Hepke,  2  B.  &  A.  131. 

identity  or  individuality  of  the  article,  (a)  Lucas  v.  Dorien,  7  Taunt.  278. 

or,  if  the  whole  of  a  commodity  be  sold,  Hawes  v.   Watson,    2  B,  &    C.    540. 

but  weighing   is  necessary  to  ascertain  Harman  v,  Anderson,  2  Camp.    243. 

the  price  because  the  quality  is  unknown.  See  Stoveld  r.  Hughes,  14  East,  308. 

the  weighing  or  measuring  must  pre-  Stonard    v.    Dunkin,    2    Camp.    344. 

cede  the  delivery,  and  the  symbolical  Gumming   v.    Browne,   9   East,    506. 

delivery,    without    such    weighing    or  And    see    Swanwick    v.    Sothern,    ubi 

measuring,  will  not  be  sufficient.     But  supra.     Also  Lackington  v.  Atherton, 

where  the  identity  of  the  goods  and  the  7  M.  &  Gr.  360. 

quantity   are    knowti,    the    weighing    or  (6)   See /)os^,  Book  4.  cap.  1. 

measuring  can  only  be  for  the  satisfac-  (c)   See    a    learned    note    by    IMr. 

tion  of  the  buyer,  as  was  held  in  Ham-  Starkie,    Law    of    Evidence,    2d    ed. 

■mond  V.  Anderson,  and  in  such  case  the  p.  892. 

transfer  in  the  books  of  the  wharfinger  is  (d)  Slubey  v.   Hey  ward,  2   H.   Bl. 

sufficient."  504. 

(j/~)  Manton  v.   Moore,  7  T.  R.  67.  (e)  Bunney  v.  Poyntz,  4  B.  &  Ad, 

See  Hibbert  v.    Carter,  1  T.    R.  745.  570.   Simmons  i;.  Swift,  5  B.  &  C.  857. 

Lempriere   v.    Pasley,    2  T.    R.  485.  Dixon  v.    Yates,    5    B.    &  Ad.   313. 

Zwinger   v.    Samuda,    7   Taunt.    265.  Miles  v.   Gorton,    4  Tyrwh.    295;    2 

Lucas  V.  Dorien,  7  Taunt.  278.  C.  &  M.  504.      Tanner  v.  Scovell,  14 

(2)    Ellis  r.   Hunt,   3  T.   R.  464.  M.  &  W.  28. 

Copland  v.  Stein,  8  T.  R.  199.      See  (/)  Per  Taunton,  J.,  in  Betts  and 
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Duties  of  vendor's  lien  cannot  be  determined  by  a  second  sale  of  the 

vendor. 

same  goods,  for  the  ordinary  rule  of  law  is  that  the  second 

vendee  of  a  chattel  cannot  stand  in  a  better  situation  than 
his  own  immediate  vendor,  {g)  Where  the  goods  are  in  the 
vendor's  own  warehouse,  he  does  not  lose  his  lien  by  giving 
a  delivery  order  (A),  nay,  even  a  charge  made  by  the  vendor 
against  the  vendee  for  warehouse  rent  does  not  destroy  his 
lien,  at  all  events  not  where  the  charge  is  pursuant  to  the 
terms  of  the  original  contract  of  sale,  for  then  the  rent  is 
only,  as  it  were,  an  additional  price,  (i)  But  it  would,  per- 
haps, be  otherwise  if  the  charge  for  warehouse  rent  were 
founded  on  a  subsequent  distinct  contract,  for  that  might 
have  the  eifect  of  making  the  seller's  warehouse  that  of  the 
buyer,  (j) 

The  vendor  may,  of  course,  avoid  the  sale,  by  showing 
fraud  in  the  vendee,  ex.  gr.  that  he  deterred  others  from 
bidding  by  his  representations.  (K) 

2dly.  Compliance  with  Warranties.  —  The  vendor  must 
strictly  comply  with  any  warranty  he  may  have  given.  Such 
warranty  may  be  either  implied  or  expressed. 

Implied  Warranties.  —  Where  the  dealing  is  In  a  particular 
branch  of  trade,  the  parties  are  presumed  to  contract  accord- 
ing to  its  customs ;  and,  therefore,  if  the  custom  be,  to 
declare  at  the  time  of  sale,  whether  the  goods  be  sea-da- 
maged ;  in  the  absence  of  such  declaration,  a  warranty  will 

another  v.  Gibbins,   4  N.  &  M.  77;  313.     See  Small  v.  Moates,  9  Bingh. 

2  Ad.  &  E.  73.     Sed  qumre.      Pollock,  574. 

C.  B.  in  Tanner   v.  Scoveil,  uhi  sup.,         (h)  Tovvnley  r.  Crump,  4  Ad.  &  E. 

with  reference  to  this  dictum  says,  "I  58  ;  2  C.  &  M.  504. 
may  observe,  that  Taunton,  J.,  in  the  (f)    Miles    v.     Gorton,    4    Tyrwh. 

case  of  Betts  «.  Gibbins,  made  an  obser-  295.     2  C.  &  M.  504. 
yation  which   is  very  justly  questioned  (_;)  Hurry    v.    Mangles,     1     Camp, 

by  Mr.  Smith  in  his  l)ook  on  Mercan-  452.    See  Winks  v.  Hassall,  9  B.  &  C. 

tile   Law,  viz.  :  —  '  That  a  partial  de-  372. 

livery  is  a  delivery  of  the  whole,  unless         (^)   Fuller  v.  Abraham,   3  B.  &  B. 

circumstances   show   that  it  is  not  so  116,     See   Noble  v.   Adams,  7  Taunt, 

meant.'      Mr.    Smith  appends  a  quare  59.       Earl    of   Bristol  v.  Welmore,   1 

to  that  dictum,  with  very  great  reason."  B.  &  C.  514.       Gladstone  v.  Hadwen, 

.-G.  M.  D.  1  M.  &  S.  517. 
(jH)  Dixon    V.   Yates,  5  B.   &    Ad. 
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be  implied,  that  they  are  not  so.  (Z)     If  the   article  were  Duties  of 

bespoke  to  answer  a  particular  purpose,  a  warranty  is  implied  ' 

that  it  will  answer  such  purpose  (m),  and  in  every  contract  to 
furnish  manufactured  goods,  a  warranty  is  implied  that  they 
shall  be  of  a  merchantable  quality,  (tz)  But  though  the  sale 
of  an  existing  chattel,  as  being  of  a  particular  description, 
implies  a  contract  that  it  is  of  that  description,  yet  in  such 
case  no  contract  is,  in  the  absence  of  fraud,  implied  of  the 
good  quality  or  condition  of  the  chattel  so  sold,  and  there- 
fore where  the  chattel  sold  was  a  ship  (o),  and  the  vendor 
covenanted  that  he  had  power  to  make  the  sale,  no  contract 
Avas  implied  that  she  was  seaworthy,  and  the  Court  of  Ex- 
chequer considered  that  the  property  in  her  might  pass  by 
the  sale  though  she  was  cast  aground  in  such  a  manner  as  to 
be  totally  lost  within  the  meaning  of  a  policy.  Nor  will  the 
law  imply  a  warranty,  where  the  parties  have  expressly  con- 
tracted, as  to  the  nature  and  quality  of  the  thing  to  be  sold ; 
thus,  though  we  have  just  seen  that  if  A.  contract  with  B. 
for  manufactured  goods,  the  law  will  imply  a  warranty  that 
they  shall  be  merchantable ;  yet  no  such  warranty  can  be 
implied  if  A.  purchase  the  goods  by  sample,  (p)  "  I  agree," 
said  Baron  Parke,  in  Chanter  v.  Hopkins  (5-),  "  with  the 
authority  of  Jones  v.  Bright,  that  if  an  order  is  given  for  an 
undescribed  and  unascertained  thing,  and  stated  to  be  for  a 
particular  purpose,  which  the  manufacturer  supplies,  he  can- 
not sue  for  the  price,  unless  it  do  answer  the  purpose  for 
which  it  was  supplied.  Suppose  a  party  offered  to  sell  me  a 
horse  of  such  a  description  as  should  suit  my  carriage,  he 
could  not  fix  on  me  a  liability  to  pay  for  it,  unless  it  were  a 
horse  fit  for  the  purpose  it  was  wanted  for  ;  but,  if  I  describe 
it  as  a  particular  bay  horse,  in  that  case  the  contract  is  per- 
formed by  his  sending  that  horse."     In  Chanter  v.  Hopkins 

(I)  Jones    V.     Bowden,    4    Taunt.  Cooper    v.    Twibell,    3    Camp.     286. 

847.  Gardner     v.     Gra)',    4     Camp.     144. 

(to)  Jones  V.  Bright,  5  Bingh.  533.  Bridge  v.  Wain,  1  Stark.  504. 

Brown    v.    Edgington,    2    M.  &   Gr.  (o)  Barr  v.  Gibson,  3  M.  &  W.  390. 

279.      Shepherd  v.  Pybus,  3  M.  &  Gr.  (p)   Parkinson  v.  Lee,  2  East,  314. 

868.     Okell   v.    Smith,   1  Stark,  107.  See  Budd  r.  Fairmaner,  8  Bingh.  48. 

See  Gray  v.  Cox,  4  B.  &  C.  108.  (9)  4  M.   &  W.  405,       Ollivant  v. 

(«)  Laing  v.  Fidgeon,  6  Taunt.  108.  Bayley,  5  Q.  B.  288.     Parsons  r.  Sex- 

Helcombe  v.  Hewson,  2  Camp.  391.  ton,  16  L.  J.,  C.  P.  181. 
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Duties  of  the  order  was,  **  send  me  your  patent  hopper  and  apparatus 

vendor.  . 

to  fit  up  my  brewmg  copper  with  your  smoke  consummg 

furnace."  It  was  held  that  the  defendant,  who  had  sent  one 
of  his  patent  machines  in  compliance  with  the  order,  did  not 
impliedly  warrant  that  it  would  suit  the  brewery.  The 
notion,  that  a  warranty  might  be  implied  from  the  amount 
of  the  price  given  has  long  been  exploded,  (r) 

Express  Warranties. —  Every  affirmation,  at  the  time  of 
sale  of  personal  chattels,  is  a  warranty,  provided  it  appear  to 
have  been  so  intended,  (s)  But  a  warranty  after  the  sale  is 
void  for  want  of  consideration,  (f)  If  the  vendor  affirm  at 
the  time  of  sale  that  the  goods  are  his,  that  amounts  to  a  war- 
ranty of  his  title  {ii)  :  but  no  oral  allegation  previously  to  a 
sale  by  written  contract  can  possibly  operate  as  a  warranty, 
for  the  writing  is  the  only  evidence  of  the  contract,  (v) 

Where  the  vendor  has  bound  himself  by  a  warranty, 
either  express  or  implied,  the  vendee  may,  as  shall  presently 
be  explained  more  at  length,  use  the  breach  of  that  warranty 
as  evidence,  in  reduction  of  the  vendor's  claim  for  compen- 
sation, or  may  bring  an  action  thereon  against  him.  (w)     But 

(r)  Baglehole  v,  Walters,  3   Camp.  (i;)  Pickering  v.  Dowsing,  4  Taunt. 

154.     Where  the  terms  of  the  contract  779.      Meyer  j;.  Everth,   4    Camp.  22. 

are  ambiguous,  the  amount  of  the  price  Kain  v.    Old,  2   B.  &   C.    627.      See 

may    sometimes,    perhaps,    furnish    a  Allen     v.    Pink,     4    M.  &    W.     140, 

clue  to  their  true  meaning.      Allen  v.  where    a    paper   was   signed    by    the 

Cameron,  1  C.  &  M.  832.  vendor  and  given  to  the  vendee  con- 

(s)   See  3  T.  R.  59,  per  Buller,  J.  taining,  "  Bought  of  G.  Pink,  a  horse 

See   Helyear  v.    Hawke,  5   Esp.    72.  for  the  sum  of  11.  'Is.  6d."     Held,  that 

Richardson    j).  Brown,    1   Bingh.  344.  this  was  an   informal  receipt,  and  that 

Dunlop  V.  Waugh,  Peake,  123.     But-  evidence  might,  nevertheless,  be  given 

ton  V.  Corder,  7  Taunt.  405.    Liddard  of  a  contemporaneous  warranty. 

V.  Kain,   2  Bingh.   183.      Shepherd  v.  (w)  Street  v.  Blay,2  B.  &  Ad.  456. 

Kain,  5   B.    &    A.    240.      Freeman  v.  Accord.    Gompertz  v.  Denton,    1  C.  & 

Baker,  2  Nev.  &  Mann.  446.      Powell  M.  207  ;  3  Tyrwh.  232.      See  Weston 

V.  Horton,  2  Bing.  N.  C.  668.  Power  v.  Downes,    1  Dougl.   23.      Towers  v, 

V.  Barham,  4  Ad.  &  E.  473.  Barrett,    1    T.    R.    133.        Payne   v. 

(t)3  Bl.  Comm.  166;  Finch,  L.  189.  Whale,  7  East,  274.     Power  v.  Wells, 

(m)   Medina  v.    Stoughton,  1    Salk.  Dougl.    24,  n.      Emanuel  v.   Dane,  3 

210;  3  T.  R.   57,  58,  per  Buller,  J.  Camp.  299.       Parsons    v.    Sexton,    16 

2   Bl.    Comm.    45;   Cro.   Jac.  474  ;   1  L.  J.,  C.  P.  181. 
Roll.  Ab.  90.      It  does  not  seem  quite 
clear  whether  the  warranty  of  title  be 
express  or  implied. 
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he  cannot,  if  he  have  received  the  article,  return  it,  and  re-   Duties  of 

cover  the  price  as  money  paid  on,  a  consideration  which  has  ^^"  °^' 

failed,  unless  there  have  been  a  condition  in  the  contract  au- 
thorizing such  return,  or  the  vendor  have  received  back  the 
chattel,  and  thereby  consented  to  rescind  the  contract,  or  been 
guilty  of  a  fraud,  which  destroys  the  contract  altogether. 
The  vendee  cannot,  by  his  own  act  alone,  unless  in  the  ex- 
cepted cases  above  mentioned,  revest  the  property  in  the 
seller,  and  recover  the  price  when  paid,  on  the  ground  of 
total  failure  of  consideration;  and  it  follows,  that  he  can- 
not, by  the  same  means,  protect  himself  from  payment  of 
the  price,  on  the  same  ground,  (x) 

It  must,  however,  be  mentioned,  that  there  is  a  late  de- 
cision in  the  Court  of  Common  Pleas,  in  which  a  distinction 
appears  to  be  drawn  between  a  breach  of  warranty  and  a 
total  failure  of  consideration  by  the  delivery  of  an  entirely 
different  and  worthless  article  instead  of  that  contracted  for, 
in  which  latter  case,  that  Court  seems  to  have  held  that  the 
consideration  money  might  be  recovered  back  again,  (y) 

It  is  to  be  observed,  that  though  the  vendee  of  a  specific 
chattel,  delivered  with  a  warranty,  has  no  right  to  return  it, 
the  same  reason  does  not  apply  to  cases  of  executory  con- 
tracts, where  an  article,  for  instance,  is  ordered  from  a  manu- 
facturer, who  engages  that  it  shall  be  of  a  certain  quality,  or 
fit  for  a  certain  purpose,  and  the  article  sent  as  such  is  never 
completely  accepted  by  the  party  ordering  it.  In  this  and 
similar  cases,  the  latter  may  return  it  as  soon  as  he  discovers 
the  defect,  provided  he  has  done  nothing  more  in  the  mean 
time  than  was  necessary  to  give  it  a  fair  trial  {z) ;  nor  would 
the  purchaser  of  a  commodity  to  be  afterwards  delivered  ac- 

(jr)  Street  r.    Blay,   vhi  supra.      In  Lamb,  2   Ad.    &  E.  129,  and  see  the 

the  ease  of  a  horse,  the  keep  of  which  authorities  there  cited, 

would    create    an    additional  expense,  (y)  Young  v.  Cole,  3  Bingh.   N.  C. 

between  the  breach  of   warranty  and  724. 

the  trial,   the  vendee  ought,  as  soon  as  {z)  Okellw  Smith,  1  Stark.  107.   See 

the  unsoundness  is  discovered,  to  ten-  Oxendale  v.  Wetherall,  9  B.  &  C.  386. 

der  him  back  to  the  vendor,  and  if  he  Curtis  v.  Pugh,   16  L.  J.,  Q.  B.  199. 

refuses  to  take  him  back,  sell  him  as  Jordan    v.    Norton,   case    of   a  horse, 

soon  after  as  possible  for  the  best  price  4  M.  &  W.  155. 
that  can  be  procured.      Chesterman  r. 
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Duties  of  cording  to  sample  be  precluded  from  returning  the  bulk,  if 

! not  in  accordance  with  the  sample,  within  a  reasonable  time 

for  examination  and  comparison.  But  in  no  case  can  a  pur- 
chaser return  a  chattel  where  he  has  done  more  than  is  con- 
sistent with  the  purpose  of  trial,  ex.  gr.  where  he  has  resold  it 
at  a  profit,  and  delayed  his  offer  to  return  it  till  it  has  come 
for  a  second  time  into  his  possession,  (a) 

It  has  been  laid  down  by  some  writers  of  authority,  that 
a  future  event  cannot  be  warranted,  as,  that  a  horse  shall  be 
sound  two  years  hence  (Z») ;  this  doctrine  is,  however,  over- 
ruled, (c)  It  is  also  laid  down  by  the  older  books,  that 
defects  apparent  at  the  time  of  a  bargain  are  not  included  in 
a  warranty,  however  general,  because  they  can  form  no  sub- 
ject of  deceit  and  fraud,  haud  enim  decipitur  qui  scit  se  decipi, 
and,  originally,  the  mode  of  proceeding  on  a  breach  of  war- 
ranty was  by  an  action  of  deceit  grounded  on  a  supposed 
fraud.  A  party,  therefore,  who  should  buy  a  horse,  knowing 
it  to  be  blind  of  both  eyes,  could  not  sue  for  that  defect  on  a 
general  warranty  of  soundness :  thus,  where  the  horse  had  a 
splint,  which  was  known  to  both  parties ;  in  an  action  on  a 
warranty  of  soundness,  wind  and  limb,  it  was  held,  that  the 
proper  direction  to  the  jury  would  be,  to  consider  whether 
the  horse  was  at  the  time  of  the  bargain  sound,  wind  and 
limb,  saving  those  manifest  defects  contemplated  hy  the  par- 
ties, (d)  At  a  new  trial  of  the  same  cause,  it  appeared,  that 
some  splints  cause  lameness,  and  others  not ;  and  the  Court 
then  thought,  that,  as  the  consequences  of  a  splint  cannot  be 
apparent  at  the  time  of  sale,  like  the  loss  of  an  eye,  or  any 
visible  blemish   or  defect,  the  vendor  must  have   meant  to 


(a)  Street  v.  Blay,  tibi  supra.      See  (fc)  3  Bl.  Comm.  166. 
Shjpton    V.    Casson,   5   B.    &   C.   378.  (c)   See  Liddard  v.  Kaln,  2  Bingli. 
Coleman  v.  Gibson,  1  M.  &  Rob.  169.  183.  Eden  v.  Parkinson,  Dougl.  705; 
Campbell  v.  Flemyng,  I  Ad.  &  E.  40.  and  see  a  learned  note  by  Mr.  Justice 
See    a    distinction  taken  in   Young  v.  Coleridge,  in  liis  edition  of  the  Com- 
Cole,  3   Bingh.  N.  C.  724,  between  a  mentaries,  vol.  iii.  166. 
breach  of  warrant]/  and  a  total  failure  (d)  Margetson  v.  Wright,  7  Bingh. 
of  consideration  owing  to  the  articles  603.      See  3  Bl.    Comm.    166.     Bay- 
turning  out  wholly  worthless.      That  ley  v.  Merrel,   Cro.   Jac.  887.      Dyer 
case,  however,   may  be   supported  on  v.  Hargrave,  1 0  Ves.  507i 
other  grounds. 
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warrant  that  this  was  not  such  a  splint  as  would  occasion  Duties  of 

subsequent  unsoundness :  and  the  horse  having  gone  lame  in         "^' 

consequence  of  it,  the  vendee  was  held  entitled  to  recover,  (e) 
A  warranty,  like  any  other  contract,  may,  of  course,  be 
limited  and  moulded  according  to  the  intention  of  the  parties ; 
thus,  it  may  be  confined  in  point  of  duration,  as  where  a 
board  was  fixed  upon  the  wall  of  a  repository,  containing 
certain  rules,  one  of  which  was,  that  warranties  given  with 
horses  sold  by  auction  there  should  remain  in  force  only  till 
twelve  the  next  day,  and  then  terminate,  unless  a  surgeon's 
certificate  of  the  horse's  unsoundness  were  in  the  mean  time 
given.  It  was  held  that  this  regulation  was  binding  upon 
purchasers,  (f) 

We  have  seen  that  every  aflfirmation  at  the  time  of  sale  of 
a  personal  chattel  is  a  wa.TTa.ntjf  provided  it  appear  to  have 
been  so  intended,  and  provided  the  contract  be  not  written 
and  the  affirmation  merely  oral.  Where,  however,  the  article 
is  sold  iy  description  merely,  and  the  allegations  of  the  vendor, 
whether  oral  or  contained  in  a  written  document  {g),  do  not 
amount  to  a  wari'anty,  but  merely  to  representations,  which 
afterwards  turn  out  not  to  be  consistent  with  fact,  yet, 
if  such  representations  were  made  honestly,  according  to  his 


(e)  Margetson  v.  Wright,  8  Bingh.  "  Mr.  N.  Power, 

454.  «  Bought  of  J.  Barham, 

(/)   Bywater  r.  Richardson,  1  Ad.  Four  pictures.  Views  in  Venice,   Ca- 

&  E.  508.  naletti,  160/. 

(</)  As  in   Budd   v.    Fairmaner,    8  « Settled.          J.  Barham." 

Bingh.  48,   where  a  receipt  was  pro-  This  document  was  held  to  justify 

duced  containing  as  follows :  the  jury  in  finding  that  the  pictures 

"  Received  of  Mr.  Budd,  J  0/.  for  a  were  warranted   to   be  by    Canaletti. 

grey    four   year    old    colt    warranted  In   Gwillim  v.    Daniel,   2  C,   M.    & 

sound  in  every  respect."  R.  61,  agreement  that  A.  should  sell 

Held  that  the  warranty   was   con-  and    B.   buy    "all   the    naphtha   that 

fined  to  soundness,  and  the  age  mere  A.  might  make  from  the  1st  of  June 

matter  of  description.      See  Dickenson  for  two  years,  say  from  1000  to  1200 

V.  Gap,   cited    Budd  v.   Fairmaner,  8  gaMons  a  month."    The  words  in  italics 

Bingh.  .50.    Freeman  v.  Baker,  2  Nev.  were  held  only  a  representation. 

&  Mann.   446,  5  B.  &  Ad.  797,  and  «  I  should  consider  it  a  matter  of 

Power  V.  Barham,   4  Ad.  &   E.  473.  favour  if  your  brothers  will  join,  and  I 

In   Power    v.  Barham,  the   vendor  of  will  see    that   they  come   to  no    harm." 

pictures    gave   the    following   bill   of  Held  a  guaranty  not  a  representation, 

parcels :  Jones  v.  Williams,  7  M.  &  W.  493. 

H  H 
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Duties  of 
vendor. 


belief  at  the  time,  no  action  lies  against  him  (/t) ;  but  it  is 
otherwise  if  he  knew  that  he  was  representing  a  false- 
hood (i):  in  such  case  the  vendee  may  maintain  an  action 
for  the  deceit,  in  which  he  must  allege  a  scienter,  and  show 
that  the  description  was  false  within  the  knowledge  of  the 
seller,  (j) 


Duties  of 
vendee. 


Section  IV.  —  Duties  of  Vendee. 

The  duties  incumbent  on  the  vendee  are,  first,  to  accept 
the  goods ;  and,  secondly,  to  pay  for  them. 

If  he  refuse  to  accept  them,  the  vendor,  having  performed 
all  conditions  precedent  on  his  part  {k),  may  sue  him, 
either  specially  upon  his  contract  (Z),  or  (if  the  property 
have  passed  to  the  vendee)  for  goods  bargained  and  sold ;  in 
which  latter  form  of  action  he  will  recover  his  entire  price, 
while,  in  the  special  form,  he  wiU  recover  but  the  amount 
of  damage  actually  sustained  by  him,  (m) 

If  the  goods  are  to  be  delivered  at  a  stipulated  place,  the 
vendor,  before  suing  for  the  price,  must  tender  them  there, 
unless,  indeed,  the  vendee  have  refused,  or  put  it  out  of  his 
own  power,  to  complete  his  contract.     If  there  be  no  sti- 


(A)  Ormrod».Huth,14M.&W.651. 

(t)  Dunlop  V.  Waugh,  Peake,  123. 
Jeudwine  v.  Slade,  2  Esp.  572.  Pick- 
ering V.  Dowson,  8  Taunt.  779.  Kain 
V.  Old,  2  B.  &  C.  627.  Dobell  v. 
Stevens,  3  B.  &  C.  623.  Fletcher  v. 
Bowsher,  2  Stark.  561. 

(j)  See  judgment  of  Tindal,  C.  J., 
in  Budd  v.  Fairmaner,  8  Bingh.  53, 
and  Freeman  v.  Baker,  2  Nev.  & 
Mann.  446,  5  B.  &  Ad.  797 ;  but 
see  Ormrod  v.  Huth,  uhi  sup.,  and 
under  some  circumstances  the  vendor 
may  be  proceeded  against  criminally 
for  obtaining  money  under  false  pre- 
tences.   Regina  v.  Kenrick,  5  Q.  B.  49. 

(k)  See  the  question,  what  amounts 
to  a  condition  precedent,  discussed 
Alexander  v.  Gardner,  1  Bing.  N.  C. 
671.  Fragano  v.  Long,  4  B.  &  C. 
219,  ante,  sect.  2.  Gower  v.  Von  De- 
dalzen,  3  Bingh.  N.  C.  717. 


(/)  See  Boorman  v.  Nash,  9  B.  & 
C.  145.  Greaves  c.  Ashlin,  3  Camp. 
426.  Boyce  v.  Warburton,  2  Camp. 
480.  Spaeth  v.  Hare,  9  M.  &  W. 
326. 

(to)  Hankey  v.  Smith,  Peake,  42,  et 
notas ;  but  see  Dunlop  v.  Grote,  2  Car. 
&  K.  153.  The  measure  of  this  damage 
is  the  difference  between  the  market 
price  and  the  contract  price,  on  the 
day  of  tendering  the  goods  for  accept- 
ance. Philpotts  V.  Evans,  5  M.  &  W. 
475.  As  to  the  measure  of  damages 
for  not  accepting  stock,  see  Hecksher 
V.  Gregory,  4  East,  607.  Bordenave 
V.  Gregory,  5  East,  107  ;  for  not  re- 
placing it.  Shepherd  v.  Johnson,  2 
East,  211.  M' Arthur  v.  Lord  Sea- 
forth,  2  Taunt.  257 ;  and  see  7  G.  2. 
c.  8.  s.  11,  Tate  v.  Wellings,  3  T. 
R.  531. 
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pulated  place,  It  is  the  vendee's  business  to  fetch  them,  (n)  Duties  of 

Where  the  goods  are  to  be  forwarded  by  a  carrier,  the  vendor  '- 

must  enter  them  so  that  the  carrier  may  be  responsible  for 
their  value  if  lost,  (o) 

If  the  goods  were  to  be  of  a  particular  description,  they 
must  be  such  as  correspond  with  that  description  (/?),  ex,  gr, 
with  the  sample,  if  they  were  sold  by  sample  (5-),  in  which 
case  the  vendee  has  a  right  to  inspect  and  compare  before 
accepting  them,  and  may,  if  prevented  from  doing  so,  rescind 
the  contract,  (r)  But  he  must  exercise  the  right  within  a 
reasonable  time,  and  without  dealing  with  the  property  as 
his  own,  which  would  amount  to  an  acceptance,  (s)  In  or- 
der to  prevent  the  danger  arising  from  variance  between  the 
article  and  the  description  given  of  it  in  the  conditions  of 
sale,  it  is  usual  in  sales  by  auction  of  important  matters,  such 
as  real  property,  to  insert  a  clause,  that  mistakes  in  descrip- 
tion shall  not  vitiate  the  sale,  but  only  entitle  the  vendee  to 
a  compensation.  But  even  this  clause  will  not  help  if  there 
be  variance  in  any  essential  particular,  (t)  It  is  said,  that  if 
a  purchaser  order  several  things  at  the  same  time,  he  may 
consider  the  contract  as  entire,  and  object  to  receive  some  of 
them  without  the  rest  (u) ;  but  that,  if  he  accept  one  singly, 


(n)  Glazebrook  v.  Woodrow,  8  T.  of  the  contract  which  the  vendor  has 

R.   366.     Jones   v.  Berkeley,   Dougl.  broken  a  cojidition  precedent  9 

687.     See  Rawson  r.  Johnson,  1  East,  (g)  Hibbert  v.  Shee,  1  Camp.  113. 

203.     Callonel  v.  Briggs,  3  Sal.  112.  (r)  Lorymer  v.  Smith,  1  B.  &  C.  1. 

(o)  Clark    v.   Hutchins,    14    East,  Isherwood  v,  Whitmore,   10  M.  &  W, 

475.  757;   11  M.  &  W.  347.      Toulmin  v. 

(p)  Tye  V.  Finmore,  3  Camp.  462,  Hedley,  2  Car.  &  K.  157.     Every  re- 

where  it  was  held  that   in  a  case  of  celpt  is  not  an  acceptance.  Alderson,  B., 

written  contract,  it  is  not  enough  that  in  Hardman  v.  Bellhouse,  9  M.  &  W. 

there   be   a   correspondence   with    the  600.    See,  however,  as  to  goods  not  sold 

sample,  if  there  be  a  variance  from  the  by  sample,  Pettit  v.  Mitchell,  4  M.  & 

written  description.      Hay  don  v.  Hay-  Gr.  819,  where  the  defendant  was  held 

ward,  1  Camp.  180.     Ellis  v.  Hamlen,  not  entitled  to  measure  goods  sold  by 

3  Taunt.  52.      See  Flight  v.  Booth,  1  auction,  before  payment  of  the  price. 

Bingh.  N.  C.  370.      Robinson  v.  Mus-  (*)  Chapman   v.  Morton,  1 1    M.   & 

grove,    2   M.  &   Rob.  92.     Dykes  v.  W.  534.     See  also  Curtis  ».  Pugh,  16 

Blake,  4  Bingh.  N.  C.  463,  and  Do-  L.  J.,  Q.  B.  199. 

bell  V.  Hutchinson,  3  Ad.  &  E.  355,  (t)  Dobell  v.  Hutchinson,  3  Ad.  & 

for  an  exposition  of  this  doctrine  as  E.    355.      Flight  v.  Booth.   1    Bingh. 

applied  to  sales  of  real  property :   the  N.  C.  370. 

question  in  such  cases  is,  was  the  part  (m)  Champion  v.  Short,  1  Camp.  53. 

H  H   2 
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Duties  of         he  severs  the  contract,  and  cannot  object  to  receiving  another 

'. singly,  (y)      Where  different  lots  are  bought  by  the  same 

person  at  the  same  auction,  the  purchase  of  each  is  a  distinct 
contract,  (w) 

As  fraud  vitiates  every  contract,  it  will  be  a  sufficient  ex- 
cuse for  the  vendee's  non-performance  of  his,  that  the  vendor 
•was  guilty  of  fraud,  as,  by  employing  puffers  at  an  auction  to 
enhance  the  price,  without  giving  notice  of  his  intention  to 
do  so  (x)  ;  though  possibly  there  might  be  a  difference,  if  the 
intent  were  not  to  enhance  the  price  generally,  but  only  to 
prevent  the  goods  from  going  off  at  an  undervalue,  (y)  And 
it  is  clear  that  the  employment  of  any  one  to  bid  vitiates  a 
sale  advertised  to  be  without  reserve,  (z)  So,  if  the  vendor 
fraudulently  conceal  what  he  ought  to  communicate,  or  give  a 
false  description  of  the  goods,  ex.  gr.  by  calling  them  the 
property  of  a  gentleman  deceased,  and  sold  by  order  of  his 
■executor,  (a)  And,  though  an  article  be  sold  with  all  faults, 
yet,  artifice  used  by  the  vendor  to  disguise,  vitiates  the 
eale  (b) ;  but  it  is  not  so  clear,  whether  his  knowledge  of  the 
faults  will,  if  he  use  no  artifice,  have  that  effect,  (c)  It  seems 
that  if  the  vendee  knew  a  misdescription  to  be  such,  he  can- 


Neal  V.  Viney,    1    Camp.    471.      See  Bexwell   v.  Christie,    Cowp.    695;    3 

Chambers  ».  Griffith,  1  Esp.  150;  but  Ves,   jun.    625.     Wheeler    v.  Collyer, 

qumre   if  that    case   be  law ;    and  see  1  M.  &  M.  123.     Crowder  v.  Austen, 

James  v.  Shire,   1  Stark.  426.     Poole  3    Bingh.   368.      Thomett   v.  Haines, 

V.  Shergold,  2  Bro.  C.  C.  118;  1  Cox,  15  M.  &  W.  367. 

273.      See   on   this   subject    Symonds  (y)   Smith    v.  Clark,    12  Ves.    477. 

«.  Carr,  I  Camp.  361.     Hort  v.  Dixon,  See  Woodward  v.  Miller,  2  Coll.  279. 

Selw.  N.  P.  8th  ed.  109.     It   is  clear  (z)  Meadows  ».  Tanner,  5  Madd.  34. 

that   where  there  is  a  joint  order  of  (a)  Bexwell  c.  Christie,  Cowp.  395. 

several  things,  acceptance  of  one  is  an  Early  v.  Garrett,  9  B.  &  C.  928.    Hill 

acceptance  of  all  within  the  Statute  of  v.  Gray,  1  Stark.  434.      Duke  of  Nor- 

Frauds.      Elliot   v.  Thomas,  3    M.   &  folk  v.  Worthy,  1  Camp,  340.    Schnei- 

W.  170.  der  v.  Heath,  3  Camp.  506.   Baglehole 

(i>)   Gilb.    Et.    191.    4.     Bragg    v.  v.  Walters,  3   Camp.  154.     Pickering 

Cole,   6  Moore,   114.     See  Walker  v,  v.  Dowson,    4    Taunt.    779.     Jones  v. 

Dixon,  2  Stark.  281;  but  said  to  have  Bow  den,  ibid.  847.    Regina  v.  Kenrick, 

been  reversed  in  bank,  in  note  to  Stark.  5  Q.  B.  49. 

on  Evidence,  vol.  ii.  p.  872.      Boon  v.  (b)  Baglehole  v.  Walters,  3  Camp. 

Eyre,  1  H.  Bl.  254.  154. 

(w)   Roots  V.  Lord  Dormer,  4  B.  &  (c)    Ibid.        Mellish      v.     Motteux, 

Ad.  77.     Poole  ».  Shergold,  and  James  Peake,   115.      By  water  ».  Richardson, 

V.  Shire,  ubi  supra.  1  Ad.  &  Ell.  508.      Barber  v.  Morris, 

{x)  Howard  v.  Castle,  6  T.  R.  642.  1  M.  &  Rob.  62. 
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not  avoid  the  sale  on  account  of  it.  (d)  And,  thougli  a  ven- 
dee who  has  been  imposed  upon,  has,  in  every  case,  a  right 
to  repudiate  the  contract ;  and  may,  if  he  have  paid  his 
money,  recover  it  back  from  the  seller ;  yet  he  must  elect  to 
avoid  the  contract  as  soon  as  he  discovers  the  fraud :  if  he 
lie  by,  and  treat  the  property  as  his  own,  he  will  be  con- 
sidered as  having  elected  to  confirm  the  transaction,  and  that 
even  though  he  subsequently  has  discovered  a  new  incident 
in  the  fraud,  for  that  does  not  give  him  a  new  right  to  re- 
scind, but  merely  strengthens  the  evidence  of  the  vendor's 
dishonesty,  (e)  It  was  once  said,  that  the  vendor  cannot 
maintain  an  action  on  his  contract  to  sell  and  deliver,  at  a 
future  day,  goods,  which,  at  the  time  of  so  contracting,  he 
had  not  in  his  possession,  had  not  contracted  to  buy,  and  had 
no  expectation  of  receiving  by  consignment ;  such  a  trans- 
action amounting  to  a  wager  on  the  price.  (/)  This  doctrine 
is,  however,  overruled.  (^) 


Duties  of 
vendee. 


(rf)  Dyer  v.  Hargrave,  10  Ves. 
jun.  505.  See  Barber  v.  Morris,  1 
M,  &  Rob.  62. 

(e)  Campbell  v.  Fleming,  1  Ad.  & 
E.  40. 

(/)  Bryan  v.  Lewis,  R.  &  M. 
386.  See  Macgregor  v.  Lowe,  R.  & 
M.  57  ;  and  the  remarks  of  Abbott, 
C.  J.,  in  Lorymer  v.  Smith,  1  B.  & 
C.  3.  The  Court  will,  if  possible, 
construe  a  contract  so  as  to  hinder 
it  from  bearing  the  construction  of  a 
wager,  ex.  gr.  where  the  bought  and 
sold  note  was  "  Sold  for  J.  S.  to  A.  B. , 
about  32  tons,  more  or  less,  of  Riga 
Rhine  Hemp,  on  the  arrival  per  Fanny 
and  Almira,  at  82Z.  10s.  per  ton."  Tliis 
was  construed  to  mean  that  the  hemp 
should  be  sold  if  it  arrived,  not  to  im- 
port an  engagement  that  it  should 
arrive.  Boydu.  Siffkin,  2  Camp.  .S26. 
Hawes  v.  Humble,  cited,  ibid.  Hay- 
ward  V.  Scougall,  2  Camp.  56.  But 
where  the  contract  was  for  hemp  "  to 
be  shipped  on  or  before  the  31st  Au- 
gust, Old  Style,"  this  was  held  to  im- 
port an  undertaking  that  the  hemp 
should  be  shipped.       Splidt  v.  Heath, 


2  Camp.  57,  n.  In  Alewyn  v.  Prior, 
R.  &  M.  406.  Agreement  for  the 
"  delivery  of  goods  on  arrival  to  be  de- 
livered with  all  convenient  speed,  but 
not  to  exceed  a  given  day,"  the  arrival 
in  time  is  a  condition  precedent, 
and  if  they  do  not  arrive  in  time 
without  default  of  the  vendor  the  con- 
tract is  null.  See  the  cases  cited  in 
the  note,  ibid.  In  Lovatt  v.  Hamilton, 
5  M.  &  W.  639,  the  contract  was» 
"  Respected  friends,  we  have  this  day 
sold  you  50  tons  of  palm  oil  to  arrive 
per  Mansfield,  at  32Z.  per  ton,  casks  to 
be  returned  and  paid  for.  In  case  of 
non-arrival,  or  the  vessel's  not  having 
so  much  in  after  delivery  of  former 
contracts,  this  contract  to  be  void." 
The  Mansfield  was  loaded  abroad  with 
315  tons  of  oil,  but  transhipped  part 
bond  fide,  and  arrived  with  235  tons,  of 
which  228  were  required  for  former 
contracts.  Held,  that  the  arrival  of 
the  oil  in  tite  Mansfield  was  a  condition 
precedent,  and  that  the  vendee  was 
not  entitled  to  the  part  transhipped. 
2.  That  the  contract  for  50  tons  was 
entire,  and  that  the  vendee  was  not 
3 
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Duties  of  If  the  goods  have  been  delivered,  and  the  vendee,  after 

'. that,  neglect  to  pay  the  price,  the  vendor  may  recover  it  in 

an  action  for  goods  sold  and  delivered;  nay,  there  are  in- 
stances, in  which  he  has  been  allowed  to  wave  the  tort  and 
recover  in  this  form  of  action,  against  one  who  had  wrong- 
fully and  fraudulently  gained  possession  of  them.  (A)  But  he 
cannot  recover  in  assumpsit,  before  the  time  of  credit,  if 
there  be  one,  has  expired :  although  the  fraud  of  the  defend- 
ant be  such  as  would  entitle  him  to  rescind  the  contract,  and 
bring  trover  for  the  goods  immediately.  (/) 

It  sometimes  happens  that  there  is  such  a  difference  be- 
tween the  goods  delivered  and  their  description  in  the  bar- 
gain, as  would  have  justified  the  vendee  in  refusing  to  receive 
them;  notwithstanding  which  he  has  taken  them  into  his 
possession,  and  made  use  of  them.  In  such  a  case,  it  has 
been  thought,  that  his  conduct  would  be  taken  to  amount  to 
a  confession  that  the  vendor  had  performed  his  contract,  and 
that  he  would  be  obliged  to  pay  the  whole  price  stipulated.  (J) 
And,  indeed,  it  has  been  held,  that  where  the  vendee  had  ex- 
pressly stipulated  that  they  should  be  returned,  if  not  ap- 
proved of,  his  keeping  them  for  an  unreasonable  time 
precluded  him  from  doing  so.  (A)  But  there  are  some  cases, 
in  which  it  would  be  impossible,  or  very  difficult,  to  return 
the   goods;  for  instance,  where  they  consist  of  bricks  and 

entitled  to  the  seven  that  did  arrive  per  (j)  Grimaldi  v.  White,  4  Esp.  95 

Mansfield.       To    the    same    effect  are  Fisher     v.     Samuda,     1     Camp.    190 

Stock  dale  v.  Dunlop,  6  M.  &  W.  224,  Groning   v.  Mendham,    1    Stark.  257. 

and  Johnson    v.    Macdonald,  9  M.  &  Hunt  v.  Silk,  5  East,  449.      Sed  qucere, 

W.  600.  for  it  seems  mere  evidence  by  admis- 

(g)  Hibblewhlte  v.  M'Morine,  5  M.  sion ;   et  vide  Allen  v.  Cameron,   1  C. 

'                            &  W,  462.       M'Callan  v.  Mortimer,  9  &   M.  832.      See   Campbell  v.    Flem- 

M.  &  W.  62.  ing,  1  Ad.  &  E.  40,  and  Richardson  v. 

(A)  Hill   V.    Perrott,  3  Taunt.  274.  Dunn,  2  Q.  B.  223,  when  silence  for 

Biddle  v.  Levy,  1  Stark.  20,  per  Gibbs,  a  week  was  held  an  assent  to  a  ship- 

C.  J,    Sed  vide  B.  N.  P.  130.      Lee  v.  ment  of  a  smaller  quantity  than  that 

Shore,  1  B.  &  C.  94.      Lucas  v.  God-  mentioned  in  the  order, 

win,  3  Bingh.  N.  C.  737.  (k)  Beverley  v.  Lincoln    Gas   Light 

(i)   Ferguson  v    Carrington,  9  B.  &  Co  ,    6    Ad.   &  E.    829.       Bianchi   v. 

C.   59.     Sbutt    V.    Smith,    4    Tyrwh.  Nash,  1  M.  &  W.  545.     See  Chapman 

1019.      See   De   Symonds  v.   Minch-  v.   Morton,    11    M.    &    W,   534,  and 

wick,  1  Esp.  430.      Read  v,  Hutchiu-  Campbell  v.  Fleming,  1  Ad.  &  E.  40. 
son,  3  Camp.  852. 
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timbers   put   together  in  the  shape  of  a  building ;  or  the  Duties  of 

vGnclcG* 

breach  of  contract  may  not  have  been  discovered  till  the  ar-  '. 


tides  have  been  received  and  used  by  the  vendee.  In  such 
a  case,  it  was  formerly  thought  that  the  vendor  ought  to  re- 
cover the  whole  price,  and  the  vendee  to  bring  a  cross  action 
for  the  breach  of  contract.  (Z)  It  now,  however,  is  agreed, 
that  the  vendee  may,  in  the  action  by  the  vendor,  give  evi- 
dence of  the  breach  of  contract,  and  that  the  vendor  shall  not 
recover  more  than  the  value  of  the  benefit  which  the  vendee 
has  actually  derived :  and  therefore,  where  there  has  been  no 
benefit  derived,  shall  recover  nothing  at  all.  (m)  And  this 
rule  holds,  even  when  the  vendee's  complaint  is,  that  the 
vendor  has  not  complied  with  an  express  warranty  (w),  as,  for 
instance,  that  a  horse  is  sound :  in  which  case,  it  is  clear,  that 
no  acceptance  of  the  goods  can  amount  to  a  conclusive  recog- 
nition that  the  vendor  has  performed  his  contract  (though  a 
presumption  to  that  effect  may  arise  from  long  silence  on  the 
part  of  the  vendee)  (o),  and  that  a  cross  action  may,  if  the 
vendee  please,  be  brought  upon  the  warranty,  (p) 

A  question  has  sometimes  arisen,  whether  a  vendee,  who 
has  refused  to  accept  goods  on  the  ground  that  they  do  not 
correspond  with  the  order,  or  sample,  can  justify  selling  them 
as  the  vendor's  agent  in  order  to  avoid  the  expense  of  ex- 

(0  Broom  v.    Davis,    7  East,   479,  or  the  actual  value,  but  must  recover 

in  nota.  the  specified  price  subject  to  a  deduc- 

(j»)  See  Famsworth  r.   Garrard,  1  tion  of  the  sum,  which  it  would  take 

Camp.  38.     Basten  v   Butter,  7  East,  to  alter   the   work   so  as  to  make  it 

479.  Okell  v.  Smith,  1  Stark.  107.  Allen  correspond  with  the  specification. 

V.  Cameron,  1  C.  &  M.  832.      Chappel  («)  Street  v.  Blay,  2  B.  &  Ad.  456. 

V.  Hickes,   2  C.  &  M.  214,  4  Tyrwh.  Cormae  v.  Gilles,  7  East,  480.      King 

44.    Cousins  v.  Padden,  4  Dowl.  492.  v.  Boston,  7  East,  481 ,  n.    Poulton  v. 

Grounsel  v.   Lamb,   1   M.   &  W.  352.  Lattimore,  9  B.  &  C.  259. 

The  action  of  the  vendor  ought  to  be  (o)   Fielder  v.  Starkin,  1  H.  Bl.  17. 

indebitatus  assumpsit  for  the  labour  he  See  Hopkins  v.  Appleby,  1  Stark.  477. 

has  performed,  not  on  the  special  con-  Prosser    v.    Hooker,     1    Moore,    106. 

tract,   ibid.      In  Thornton  v.   Place,  1  Pateshall    v.     Tranter,   3    Ad.    &    E. 

M.  &   Rob.   218,  Mr.  J.    Parke  said  IDS. 

that  where  work  agreed  to  be  done  ac-  (p)  Buchanan  v.  Parnshaw,  i  T.  R. 

cording  to  a  specification  varied  from  745.      Street  e.  Blay,  2  B.  &  Ad.  456 

that  specification,  the   piaintifF  could  Pateshall  v.  Tranter,  3  Ad.  &  E.  103. 

not  recover   either  the  specified  price  » 
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Duties  of 
vendee. 


port,  (q)  It  is  a  dangerous  course  to  pursue,  and  never 
ought  to  be  resorted  to  without  necessity. 

Where  goods  are  sold  without  an  express  stipulation  as  to 
price  (r),  the  vendor  has  a  right  to  receive  as  much  as  they 
are,  on  a  reasonable  estimation,  worth ;  even  although  the 
contract  may  be  one  which  it  was  necessary  to  reduce  to 
writing,  in  order  to  satisfy  the  Statute  of  Frauds  (s)  ;  and,  in 
the  absence  of  proof  as  to  their  value,  it  is  presumed  that 
they  were  of  the  lowest  price  of  goods  of  that  description ; 
unless  the  vendee  have  himself  suppressed  the  means  of 
ascertaining  the  truth,  for  then  a  contrary  presumption 
arises,  (f) 

For  information  respecting  the  mode  of  payment,  the  reader 
is  referred  to  the  next  chapter. 


Illegality  of 
contract  an  ex- 
cuse for  non- 
performance 
by  either  party. 


Section  V.  —  Illegality  of  Contract  an  Excuse  for  Non- 
performance by  either  Party. 

Either  party  may,  of  course,  excuse  himself  from  the  per- 
formance of  his  contract,  by  showing  that  it  is  illegal;  as, 
where  the  goods  were  drugs,  sold  to  a  brewer  to  be  used  in 
his  brewery  (ii),  or  bricks  under  the  statutable  size  (u),  or 
libellous  and  obscene  prints  {w\  or  dress,  furnished  for  the 
express  purpose  of  prostitution  {x) ;  nor  is  it  an  excuse  that 
the  parties  thought  they  were  acting  legally,  (y)  A  distinc- 
tion has  lately  been  drawn  between  cases  in  which  the  con- 
tract violates  a  law  designed  for  the  protection  of  the  public, 
and  those  in  which  it  violates  a  law  merely  designed  for  the 
protection  of  the  revenue ;  and  it  has  been  said,  that,  in  the 


{q)  Chapman  v.  Morton,  11  M.  & 
W.  534. 

(r)  But  where  there  has  been  a  sale 
by  parol,  at  a  fixed  price,  the  plaintiff 
cannot,  by  producing  a  written  agree- 
ment, silent  as  to  price,  recover  on  a 
quantum  valebat.  Elmore  v.  Kings- 
cote,  5  B.  &  C.  583.      Acebal  v.  Levy. 

(»)  Hoadley  v.  M'Laine,  10  Bing 
482.      See   Acebal  «.  Levy,  ibid.  382. 


(<)  Clunnes  v.  Pezzy,  1  Camp.  8, 
et  notas.  Armory  v.  Delamirie,  1  Str. 
505.     1  Smith,  L.  C.  151,  2nd  ed. 

(m)  Langton  v.  Hughes,  1  M  &  S. 
593. 

(ti)  Law  V.  Hodgson,  11  East,  300. 

(w)   Fores  v.  Johnes,  4  Esp.  97. 

(a:)  Bo  wry  w.  Bennett,  I  Camp.  348. 

(y)  Wilkinson  v.  Loudonsack,  3  M. 
&  S,  117. 
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former  cases  only,  is  the  contract  void,  (z)  But  this  distinc-  Illegality  of 
tion  seems  to  be  now  repudiated.  "  It  may  be  safely  laid  cuse  for  non- 
down,"  says  Parke,  B.,  delivering  judgment  in  Cope  v.  Bow-  performance  by 

lands  (a),  "  notwithstanding  some   dicta   apparently   to   the 

contrary,  that,  if  the  contract  be  rendered  illegal,  it  can  make 
no  difference  in  point  of  law  whether  the  statute  which 
makes  it  so  has  in  view  the  protection  of  the  revenue  or  any 
other  object.  The  sole  question  is,  whether  the  statute 
means  to  prohibit  the  contract."  The  true  rule  is  that  laid 
down  by  Lord  Tenterden,  in  Wetherall  v.  Jones,  (b)  His 
Lordship  there  says,  "  where  a  contract,  which  a  party  seeks 
to  enforce,  is,  expressly,  or  by  implication  (c),  forbidden  by 
the  statute,  or  common  law,  no  court  will  lend  its  assistance 
to  give  it  effect ;  and  there  are  numerous  cases  in  the  books, 
in  which  an  action  on  the  contract  has  failed,  because,  either 
the  consideration  for  the  promise,  or  the  act  to  be  done  was 
illegal,  as  being  against  the  express  provisions  of  the  law,  or 
contrary  to  justice,  morality,  and  sound  policy,  (d)  But 
where  the  consideration  and  the  matter  to  be  performed  are  both 
legal,  we  are  not  aware,  that  a  plaintiff  has  ever  been  pre- 
vented from  recovering,  by  an  infringement  of  the  law  not 
contemplated  by  the  contract,  in  the  performance  of  something 
to  be  done  on  his  part ; "  and  therefore,  in  that  case,  a  rec- 
tifier having,  contrary  to  stat.   6  Geo.  4.  c.  8.  ss.  115.  117. 


(z)  Brown  v.    Duncan,  10  B.  &  C.  Robinson,  2  Tyrwh.  280,  2  C.  &  J.  209. 

93.   See  Hodgson  u.  Temple,  5  Taunt.  Little   v.    Poole,  9  B,  &  C.  192,    and 

181.      Johnson  v.   Hudson,   11   East,  R.  »?.  Kilderby,  1  Wras.  Saund.  309,  a, 

180.  '»  notis.   Ex  parte  Daniel,  14  Ves.  192. 

(a)  2  C,  M.  &  R.  157.  Duvergiert).  Fellowes,  10  B.  &  C.  826. 

(6)  3  B,  &  Ad.  223.  Forster  v.    Taylor,    5  B.    &    Ad.  887, 

(c)  'Ex.  gr.  where  a  statute  without  in  which  the  Court  attempts  to  recon- 

saying   that  a  contract  shall  be  void,  cile  the  cases  by  supposing  that  in  the 

inflicts  a  penalty  on  the  maker ;  for  a  cases  in  which  the  contract  was  held 

penalty   implies   a    prohibition.       See  not  to  be  avoided,  the  revenue  regula- 

judgment  of  Tindal,  C.  J.,  in  De  Beg-  tions  violated  were  meant  to  attach  to 

nis  r.  Armistead,  10  Bingh.  107.  the  plaintiff  personally,  and  to  afiect 

(rf)  See  most  of  the  cases  collected  in  him  with  a  penalty  in  order  to  secure 
Selw.  N.  P.  8th  ed.  p.  65.      Starkie  on  the  license  duty,  but  in  no  way  to  pro- 
Evidence,  2d  ed.  p.  885.   See  in  addition  hibit    the  contract ;  and  see   Smith  v. 
to  the  cases  there  cited  De  Begnis  v.  Rlawhood,  14  M.  &  W.  452. 
Armistead,  10  Bingh.  107.  Stephens  ». 
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sold  spirits,  without  a  permit  expressing  their  true  strength, 
was  allowed  to  maintain  an  action  for  the  price,  (e) 

By  stat.  29  Car.  2.  c.7.{f)  "  no  tradesman,  workman, 
labourer,  or  other  person  whatever,  shall  do  or  execute  any- 
worldly  labour,  work,  or  business  of  their  ordinary  calling^ 
except  works  of  necessity  and  charity,  or  publicly  cry,  show 
forth,  or  expose  to  sale  any  wares,  merchandises,  fruit,  herbs, 
goods  or  chattels  upon  the  Lord's  day."  It  has  been  held 
since  this  act,  that  the  sale  of  a  horse  on  Sunday,  not  being 
within  the  plaintiff's  ordinary  calling,  is  not  void  {g),  contra 
where  it  is  so  (h) ;  the  statute  prohibiting  only  work  done  in 
a  man's  ordinary  calling,  (i)  It  has  been  said,  too,  that  a 
contract  of  sale  is  not  void  against  a  person  ignorant  that  the 
vendor  was  exercising  his  ordinary  calling  (j) ;  but  this  is 
questionable,  (h)  And  where  a  heifer  was  sold  on  Sunday, 
and  the  vendee  retained,  and  on  a  subsequent  day  promised  to 
pay  for  it,  he  was  held  liable  upon  his  subsequent  promise.  (/) 
There  is  an  exception  in  the  act,  in  favour  of  sales  of  meat 
in  inns,  cook-shops,  and  victualling-houses,  for  such  as  cannot 
otherwise  be  provided,  and  of  crying  or  selling  milk,  before 
nine  in  the  morning,  and  after  four  in  the  afternoon,  (m) 
Mackarel  also  may  be  sold  on  Sundays,  before  and  after 
Divine  Service,  (n)  And  the  act  appears  to  apply  only  to 
persons  ejusdem  generis  with  those  mentioned  in  it.  (o) 


(e)  See  Pellecat  v.  Angell,  2  C. 
M.  &  R.  311. 

(/)  See  27  Hen.  6.  c.  5 ;  3  Car.  1 
c.  1. 

(jg)  Drury  v.  Defontaine,  1  Taunt. 
131.  See  Scarfe  v.  Morgan,  4  M.  & 
W.  270. 

(A)  Ibid.  Fennell  v.  Ridler,  5  B.  & 
C.  406.  See  too,  Simpson  v.  Nicholls, 
3  M.  &  W.  240,  and  the  form  of  plea 
there. 

(i)  R.  V.  Whitnash,  7  B.  &  C.  596. 
Peate  v.  Dickin,  3  Dowl.  173;  5 
Tyrwh.  1 16.  1  C.  M.  &  R.  422. ;  Norton 
V.  Powell,  4  M.  &  Gr.  42. 

(J)  Bloxam  v.  Williams,  3  B.  &  C. 
232. 

(A)  Vide  Smith  v.  Sparrow,  4 
Bingh.  84, 


(I)  Williams  v.  Paul,  6  Bingh.  653. 
Sed  vide  Simpson  v.  Nicholls,  3  M.  & 
W.  240.  In  Scarfe  v.  Morgan,  4  M,  & 
W.  270,  a  distinction  was  pointed  out 
between  the  effect  of  the  act  on  con- 
tracts executed  and  executory.  Vide 
tnmen  Fergusson  v.  Norman,  5  Bingh, 
N,  C.  76.  And  see  further,  Norton  v. 
Powell,  4  M.  &  Gr.  42. 

(m)  See  further  on  this  act,  Chitty's 
Collection  of  Statutes,  29  Car,  2.  c.  7, 
in  notis ;  and  see  also  as  to  the  quali- 
fications under  which  a  baker's  busi- 
ness may  be  conducted  on  Sunday. 
Stat.  5  &,  6  Wm.  4.  c.  37. 

(n)  Stat.  10  &  II  Wm.  3.  c.  24. 

(o)  Per  Parke,  J.,  Peate  v.  Dickin, 
3  Dowl.  1 73,  1  C.  M.  &  R.  422,  R.  v. 
Whitnash,  7  B.  &  C.  596. 


CONTRACTS   OF    SALE.  475 

By  stat.  7  Geo.  2.  c.  8,  entitled  An  act  to  prevent  the  in-  Illegality  of 
famous  practice  of  stock-jobbing,  and  made  perpetual  by  cuse  for  non- 
10  Geo.  2.  c.  8,  all  contracts  upon  which  any  premium  shall  performance 

^  •'    ■■■  by  either  party. 

be  given,  for  liberty  to  put  upon,  deliver,  receive,  accept,  or  

refuse  any  public  or  joint  stock,  or  other  public  securities 
whatsoever,  and  all  wagers  and  contracts  in  the  nature  of 
wagers,  and  all  contracts  in  the  nature  of  putts  and  refusals, 
relating  to  the  present  or  future  value  thereof,  shall  be  null 
and  void  to  all  intents  and  purposes;  and  all  premiums  or 
sums  of  money  paid  on  such  contracts  or  wagers  may  be  sued 
for  within  six  months  after  the  making  the  contract  or  wager, 
and  recovered  with  double  costs  of  suit,  (jp) 

And  all  contracts  for  the  buying,  selling,  assigning,  or 
transferring  any  such  stock  or  securities,  which  the  person 
contracting  is  not  at  the  time  of  the  contract  possessed  of  or 
entitled  to,  are  void  to  all  intents  and  purposes.  (5-.) 

But  nothing  in  this  act  extends  to  prevent  any  person  from 
lending  money  on  such  stock  or  securities,  or  to  hinder  any 
contract  from  being  made,  for  the  re-delivering,  assigning,  or 
transferring  the  same,  upon  re-payment  of  the  sum  lent  with 
interest,  (r) 

This  act  (breaches  of  the  provisions  of  which  are  punish- 
able by  heavy  penalties)  is  considered  remedial  rather  than 
penal  (5) ;  it  applies  only  to  gambling  in  the  British  funds,  (f) 
Time  bargains  in  the  foreign  funds  might,  it  was  once 
thought,  be  invalid  within  the  principle  laid  down  in  Bryan  v. 
Lewis  (u),  and  above  stated :  they  have,  however,  been  held 
not  to  be  so  (v) ;  and  the  doctrine  itself  is  overruled  by  Hibble- 


(p)  Sect.  1.  C.  392.      Sed  vide  Rossum  v.  Taylor, 

(5)   Sect.  8.  Chitty's  Statutes,   1st  ed.    1032,  n.  b. 

(r)  Sect.  11.  The   act    does   not   apply    to   railway 

(s)  Billing  ».  Flight,  6  Taunt.  419;  shares,  Hewitt  v.  Frice,  4  M.  &  Gr. 

2  Marsh.  124.  355. 

(<)    Henderson   v.    Bise,    3    Stark.  (?<)   R.  &  M.  386. 

158.     Wells  V.  Porter,  2  Bing.  N,  C.  Wells  v.    Porter,   2  Bingh.   N. 

722.       Oakley   v.    Rigby,   ibid.     732.  C,      22.     Elsworth  v.  Cole,   2  M.   & 

Elsworth   V.    Cole,   2  M.   &  W.   31.  W   si.     Morgan  v.  Pebrer,  3  Bingh. 

Morgan    v.  Pebrer,    3  Bingh.  N.   C.  N.  C.  457. 

457.      Robson  v.  Fallows,  3  Bingh.  N. 
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Illegality  of       luMte  V.  M'Morine  (w)  and  Mortimer  v.   M'Callan  (x),  in 

contract  an  ex-        ,  i       iA  /.  -n      i  t  •  •    • 

cuse  for  non-  Avliich  last  casG  the  Court  of  Exchequer  expressed  its  opinion 
either'^arty^  ^  ^^^^^  ^^  ^^  ^^^  neccssary  that  the  party  selling  even  British 
stock  should  be  actually  possessed  of  it  at  the  time  of  con- 
tracting the  sale,  provided  the  intention  was  that  there  should 
be  a  real  bond  fide  delivery  of  the  stock  sold,  not  a  mere  wager 
on  the  price.  This  case  was  afterwards  carried  to  the  Ex- 
chequer Chamber,  where  the  judges  thought  that  there  was  a 
substantial  distinction  between  an  executory  contract  to 
transfer  stock,  of  which  the  intended  vendor  was  not  pos- 
sessed, and  a  contract  to  pay  for  the  same  stock  after  it  had 
been  actually  transferred  in  pursuance  of  such  executory 
agreement :  the  latter  contract  they  conceived  to  be,  at  all 
events,  legal,  being  supported  by  a  new  consideration,  namely, 
the  actual  transfer,  and  being  conformable  to  the  general 
policy  of  the  act,  which  is  studiously  framed  with  the  view  of 
securing  an  actual  transfer,  (y)  Omnium  is  within  the  act.  {z) 
The  provisions  do  not  apply  to  cases  where  the  person  agreeing 
to  transfer  is  actually  possessed  of  the  stock,  and,  therefore, 
not  to  a  loan  of  stock,  with  an  undertaking  to  replace  it  (a), 
a  person  who  has  omnium  potentially  in  possession  may 
contract  to  sell  it.  (Z»)  And  it  would  seem,  from  a  late  de- 
cision of  the  Exchequer,  that  the  act  does  not  apply  to  any 
case  in  which  the  stock  has  actually  been  transferred-  (c) 

A  sale  may  be  illegal  for  contravening  those  enactments 
of  the  Legislature,  which  aim  at  the  establishment  of  uni- 
formity of  weights  and  measures,  (d)  By  stat.5  Geo.  4.  c.  74, 
the  operation  of  which  was,  by  6  Geo.  4.  c.  12,  postponed  to 
January  1.  1826,  an  imperial  standard  yard,  pound,  gallon, 

(«;)  5  M.  &  W,  462.  Lightfoot  v.    Creed,  2  B.  Moore,  265. 

(x)  7  M.  &  W.  20.    In  error,  9  M.  See  Maddock  v.  Rumball,  8  East,  304, 

6  W.  640  ;  and  on  motion,  6  M.  &  W.  (V)  Oliverson  v.  Coles,  1  Stark.  496. 
76.  (c)  Mortimer  v.  M'Callan,  7  M.  & 

(y)  M'Callan  v.  Mortimer,  9  M.  &  W.  20. 

W,  641.  (rf)   See   R.  v.  Major,  4  T.  R.  750. 

(z)  Brown  v.  Turner,  2  Esp.  631  ;  Tyson  v.  Thomas,  1  M'Clel.  &  Y.  119. 

7  T.  R.  630.  Hospital   of  St.  Cross  v.    Howard  de 

(a)  Saunders  v.  Kentish,  8  T.  R.  Walden,  6  T.  R.  338.  Noble  v.  Dur- 
165.     Child  V.   Morley,  8  T.  R.  610.     rell,  3  T.  R.  271.     Watts  v.  Friend, 

JOB.  &  C.  446. 
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and  bushel  for  heaped  measure,  were  fixed,  and  the  principle  IHegality  of 

\  _  •PIT        contract  an  ex- 

laid  down,  on  which  they  might  be  renewed,  if  lost  or  de-  cuse  for  non- 

stroyed.     Models  and  copies   of  these  and  their  parts  and  ehher^artT.  ^ 

multiples  were  to  be  deposited  at  the  Chamberlain's  office,   

Westminster,  and  sent  to  London,  Edinburgh,  Dublin,  and 
other  cities  and  places.  The  magistrates  were  to  procure 
them  for  the  use  of  their  respective  counties,  and  all  contracts 
were  to  be  governed  by  these  standards,  unless  express  agree- 
ment were  made  to  the  contrary ;  and  if  it  were,  unless  the 
proportion  of  the  local  or  special  measure  to  the  standard 
was  specified  in  the  agreement,  such  agreement  should  be 
null  and  void,  (e) 

These  statutes  were  amended  by  4&5  Wm.  4.  c.  49,  which, 
after  continuing  in  force  from  13th  August,  1834,  to  9th  Sep- 
tember, 1835,  was  repealed  by  stat.  5  &  6  Wm.  4.  c.  63.  That 
act  recites  5  Geo.  4.  c.  7.  and  6  Geo.  4.  c.  42,  and  in  sect.  3. 
repeals  so  much  of  them  as  requires  weights  and  measures  to 
be  copies  in  shape  of  those  deposited  in  the  Exchequer,  or 
allows  the  use  of  weights  and  measures  not  in  conformity 
with  the  imperial  standard,  or  allows  goods  to  be  bought  or 
sold  by  any  weights  or  measures  established  by  local  custom, 
or  founded  on  special  agreement :  the  doubt  raised  in  Watts  v. 
Friend  is  thus  put  an  end  to. 

Sect.  4.  provides  for  stamping  and  verifying  weights  and 
measures  corresponding  in  length,  weight,  and  capacity, 
though  differing  in  shape  from  those  deposited  at  the  Ex- 
chequer. 

Sect.  6.  abolishes  all  local  and  customary  measures,  and 
inflicts  a  penalty  on  persons  using  them. 

Sects.  7.  and  8.  abolish  the  heaped  measure,  and  allow  the 
use  of  the  bushel  instead. 

Sect.  9.  directs  that  coals  be  sold  by  weight,  and  not  by 
measure. 

Sect.  10.  enacts  that  avoirdupois  weight  shall  alone  be  used, 
except  in  the  sale  of  gold,  silver,  platina,  and  precious  stones, 

(e)  See  Vv^atts  v.    Friend,  10  B.   &  (R.  v.  Major,  4  T.  R.   750)  was  still 

C.  448,  in  which  it  was  contended  that  legal,    the    Court    appeared   to    think 

a   sale,    by   the    Winchester   measure,  otherwise;  but  the  point  was  not  de- 

formerly  the  standard  of  the  kingdom  cided. 
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Illegality  of  which  may  be  sold  by  troy ;  and  drugs,  which  may  be  sold 

confract  an  ex-  ^.^^^^^  ^    apothecarlcs'  Weight. 

cuse  for  non-  J      i  o 

performance  by       Sect.  11.   enacts    that   the   stone    shall   contain   fourteen 


either  party. 


pounds,  the  hundred-weight  eight  stones,  and  the  ton  twenty 
hundred-weight. 

By  sect.  12.  the  contents  of  weights  and  measures  are  to 
be  stamped  on  them. 

Sect.  13,  prohibits  weights  made  of  lead  or  pewter,  except 
when  cased  with  brass,  copper,  or  iron,  and  stamped  or 
marked  cased. 

There  are  many  other  sections  (/)  which  provide  for 
the  ascertainment  of  certain  rents  and  tolls,  the  mode  of 
providing  copies  of  the  standard  weights  and  measures, 
the  appointment  of  oflficers  to  be  called  inspectors  of  weights 
and  measures,  their  powers,  duties,  remuneration,  &c. 

(/)  See  the  statute  in  the  Appendix. 
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CHAP.  XIII. 

CONTEACTS   OF   DEBT. 

Section  1.  Definition  of  Contract. 

2.  Duty  of  Debtor. 

3.  Duty  of  Creditor. 


Section  I.  —  Definition  of  Contract. 

A  CONTRACT  of  debt  is  defined  by  Sir  W.  Blackstone,  to  be  Definition  of 
that  whereby  a  chose  in  action,  or  right  to  a  certain  sum  contract. 
of  money,  is  mutually  acquired  and  lost ;  and  he  remarks, 
that  it  may  arise  from  any  of  the  other  contracts ;  as,  in  case 
of  sale,  if  the  price  be  not  paid  in  ready  money,  the  vendee 
becomes  indebted  for  its  amount  to  the  vendor,  and  the 
vendor  has  the  property  in  this  price,  as  a  chose  in  action,  by 
means  of  this  contract  of  debt.  Any  contract,  in  short, 
whereby  a  determinate  sum  of  money  becomes  due  to  any 
person,  and  is  not  paid,  but  remains  in  action  merely,  is 
a  contract  of  debt  (a);  and,  as  the  consideration  of  this  con- 
tract, therefore,  will  illustrate  aU  those  of  which  I  have 
previously  treated,  it  has  been  reserved  for  the  last  chapter. 


(a)  Bl.  Comm.  465.     Sums  which  Pott  v.  Clegg,  16  M.  &  W.  321.     A 

are  paid  to  the  credit  of  a  customer  common  evidence  of  loan  is  what   is 

with  a  banker,  though  usually  called  called  an   I.    O.    U.      It  requires   no 

deposits,  are  in  truth  loans  by  the  cus-  stamp,  and  is  prima  facie  evidence  of  a 

tomer  to  the  banker.      Sims  v.  Bond,  loan  from  the  party  who  signs  to  him 

5   B.   &    Ad.    389.      Carr  v.   Carr,   1  who  produces  it.      Douglas  v.  Holme, 

Meriv.  548,  n.      Devaynes  v.    Noble,  12Ad,  &E.  641.      Curtis  z;.  Richards, 

ibid.  568.     Foley  v.  Hill,  1  Phill.  399.  1  M.  &  Gr.  46. 
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Section  11. — Duty  of  Debtor. 

Duty  of  debtor.  The  parties  to  this  contract  are  called  debtor  and  creditor: 
the  debtor's  duty  under  it,  is,  to  tender  payment  at  the 
proper  time,  i.  e.  generally  speaking,  before  demand  made  (Z»), 
or  action  brought  against  him  (c) ;  but  if,  as  in  the  case  of  a 
bill,  there  be  a  day  specially  fixed  for  payment,  then  at  that 
day  {d^\  in  the  proper  mode,  and  to  the  proper  amount ; 
the  creditor's,  to  receive  it,  and  make  him  a  proper  acquit- 
tance :  we  will  consider  these  in  order. 

Mode  of  Payment,  (e)  —  Where  the  creditor  has  himself 
chalked  out  the  mode  of  payment,  it  will  be  sufficient  to 
follow  his  directions ;  thus,  where  he  desires  that  a  bill  or 
note  may  be  remitted  by  the  post,  if  it  be  lost,  the  loss  will 


(6)  Tyler  v.  Bland,  9  M.  &  W.  338. 
Gotten  t).  Goodwin,  7  M.  &  W.  147. 

(c)  Briggs  V.  Calverley,  8  T.  R.  629. 

(d)  Poole  V.  Tumbridge,  2  M.  & 
W.  223.  In  cases  of  sale,  in  cal- 
culating the  time  of  credit  the  day  of 
the  sale  is  excluded,  and  semble,  that 
months  mean  calendar  months,  as  well 
in  a  case  of  open  credit  as  in  one  of 
close  credit,  i.  e.  credit  by  bill.  Webb  v. 
Fairmaner,  3  M.  &  W.  473.  Hart  v. 
Middleton,  2  Car.  &  K.  19. 

(e)  By  the  civil  law  payment  6y 
whomever  made  liberated  the  debtor — 
*'  Nee  interest  creditori  quis  solvat,  utrum 
is  qui  debet  an  alius  pro  eo;  liheratur 
enim  et  alio  solvente  sive  sciente,  sive 
ignorante  debitore,  solutio  vel  invito  eo 
fiat." 

Under  the  Roman  law  there  was  a 
ceremony  called  Acceptilatio,  by  which 
the  creditor  acknowledged  himself  paid, 
and  which  operated  between  him  and 
his  debtor  like  what  we  call  an  estoppel. 
— "  Est  acceptilatio  imaginaria  solutio 
—  Quod  enim  ex  verborum  obligatione 
Titio  debetur,  id,  si  velit  Titius  remittere, 
poterit  sic  fieri  ut  patietur  hac   verba 


debitorem  dicere —  Quod  ego  tibi  promisi 
hdbes  ne  accept um? 

Et  Titius  responderit — 

Habeo. 

Quo  genere  (ut  diximus)  tantum  ece 
solvuntur  obligationes  qucR  ex  verbis  con- 
sistunt,  non  etiam  ccetertB.  Consentaneum 
enim  visum  est  verbis  factam  obligationem 
aliis  posse  verbis  dissolvi."     Inst.  3.  30. 

However,  though  this  sort  of  sham 
payment  was  applicable  only  to  the 
case  of  a  debt  due  by  express  contract, 
an  acute  person,  called  Gallus  Aquilius, 
invented  a  mode  of  turning  all  duties 
into  debts  by  express  contract,  and 
then  paying  them  off  in  the  imaginary 
mode  above  described/  In  order  to 
effect  this,  he  made  the  parties  first 
agree  to  substitute  for  the  duty  an  ex- 
press contract  to  pay  money,  and  then 
that  contract  was  itself  got  rid  of  by 
the  mock  payment  called  an  Accepti- 
latio. The  agreement  which  formed 
the  basis  of  this  transaction  was  called, 
in  honour  of  its  inventor,  the  Aquiliana 
Stipulatio :  — "  per  quam  contingit  ut 
omnium  rerum  obligatio  in  stipulatum 
deducatur,  et  ea  per  acceptilationem  iol- 
latur," 
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fall  on  him.  (/)     But  delivery  to  a  bellman  in  the  street,  was.   Duty  of  debtor, 
in  one  case,  held  not  to  be  a  sufficient  putting  into  the  post,  (g) 
If  the  creditor  and  debtor  meet  and  balance  their  account, 
by  deducting  the  debt  out  of  some  other  demand  by  the 
debtor  against  the  creditor,  such  a  transaction  is  equivalent 
to  actual  payment  (Ji) ;  and  so  is  an  agreement  that  goods 
furnished  by  the  debtor  shall  go  in  satisfaction  of  the  debt,  (z) 
In  the  absence  of  directions  from  the  creditor  there  must,  to 
constitute  a  legal  tender  of  the  debt,  be  an  actual  production 
and  offer  of  the  sum  due,  unless  the  creditor  dispense  with  it 
by  a  declaration  that  he  will  not  accept  it  {j) ;    and  this 
tender  must  be  of  money^,  if  beyond  AOs.,  in  gold  (A),   or 
in  what  has  been  rendered  by  act  of  parliament  equivalent 
to  money  for  that  purpose,  viz.  notes  of  the  Bank  of  Eng- 
land, payable  to  bearer  on  demand,  which  are  a  legal  tender 
for  any  sum  above  j^ue  pounds,  except  at  the  Bank  itself,  and 
its   branches.  (Z)     But  although,    strictly  speaking,  a  legal 
tender  must  be  made  in  money,  if  required,  yet  a  tender 
of  country  bank  notes,  if  not  objected  to  on  that  account, 
will  be  sufficient,  (m)     The  tender  of  a  larger  sum  than  the 
sum  due  is  legal  (n) ;   but  a  tender  of  a  larger  sum,  requiring 
change,  is  not  so  (o) ;  nor  is  a  tender  good  if  accompanied 
by  a  condition  (p),  as  that  a  document  shall  be  given  up 

(/)  Warwick «.  Noakes,  Peake,  67.  cott  v.    Day,  5  Esp.   48.      Holland  ?v 

(y)  Hawkins  v.    Rutt,   Peake,  186.  Phillips,    6   Esp.    46.      See   Finch    ir. 

This  case,  however,  is  said  to  be  con-  Brook,  1  Bing.  N.  C.  253.     See  Tur- 
tioverted  by  a  late  decision,  of  which'    ner  v.  Crossley,  3  M,  &  W.  43. 

I  have  been  unable  to  procure  a  note :  {k)  56  Geo.  3.  c.  68. 

possibly   the   bellman,  in  Hawkins  v.  (I)  Stat.  3  &  4  Wm.  4.   c.  6.  s.  98; 

Rutt,  was  not  employed  by  government,  this  act  took  effect  from   1st  August, 

See  Pack  v.  Alexander,  3  M.  &  Scott,  1834,  and  is  continued  by  7  &  8  Vict. 

789  ;  and  Skilbeck  v.  Garbett,  7  Q.  B.  c.  32. 

846.  (to)  Polglass   v.    Oliver,    2   Tyrwh. 

(A)  Owens?;.  Denton,  5  Tyrw.  360;  ga  ;    2   C.  &  J.   15,   where  the  other 

1  C,  M.  &  R.  713.    In  such  a  case  the  cases  on  that  subject  are  all  cited, 

balance   struck   constitutes  a  new  de-  («)  Dean  «.  James,  4  B.  &  Ad.  546. 

mand,   and  the   statute  of  limitations  Wade's  case,   5   Rep.    114;    Noy,  74, 

runs  from  that  time  only.      Ashbey  v.  Beavans  v.  Rees,  5  M.  &  W.  306. 

James,  II  M.  &  W.  542.  (o)   Robinson  »>.Cook,  6  Taunt.  336. 

(i)  Hooper  v.  Stephens,  4  Ad.  &  E.  Watkins  v.  Robb,  2  Esp.   711.      Bet- 

71.      Hart  y.  Nash,  2  C,  M.  &  R.  337.  terbee  d.  Davis,  3  Camp.  70. 

0")  Thomas  v.  Evans,  10  East,  101.  (p)  Mitchell  v.   King,  6  Car.  &,  P. 

Dickenson  v.  Shee,  4  Esp.  67.      Glas-  237.     Evans  v.  Judkins,  4  Camp,  156.       - 

I  I 
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Duty  of  debtor,  to  be  cancelled,  or  a  receipt  in  full,  or  even  a  stamped 
receipt  (q)  given,  or  that  it  shall  be  received  as  all  that  is 
due  (r),  or  it  seems,  with  a  protestation  against  the  creditor's 
right  to  receive,  (s)  And  it  is  a  general  rule,  that  a  tender 
shall  not  be  in  terms  which  would  compel  the  creditor  to 
make  an  admission  :  thus,  —  "I  tender  you  241.  in  payment 
of  rent  due  at  Lady-day  last,"  is  a  bad  tender,  {t)  But, 
"  I  am  come  with  the  amount  of  your  billj"  accompanied  by  the 
production  of  the  money,  has  been  held  sufficient,  (m) 

Some  of  these  cases  are  not  very  easily  reconcileable  inter 
se,  if  the  particular  facts  only  be  looked  at.     The  principle, 
however,  that  a  tender  must  be  unconditional,  is  recognised  in 
all  of  them.      The  observations  of  the  Court  of  Queen's 
Bench,  in  Henwood  v.  Oliver,  seem  certainly  more  in  accord- 
ance with  that  which  the  understanding  of  a  man  of  business, 
unembarrassed  with  legal  distinctions,  would  suggest,  than 
8ome  of  the  decisions  at  nisi  prius  above  referred  to.     "  The 
defendant,"   says  Mr.  J.  Patteson,    "  who   makes  a  tender 
always  means  that  the  amount  tendered,  though  less  than 
the  plaintiff's  bill,  is  all  he  is  entitled  to  in  respect  of  it. 
How,  then,  would  the  plaintiff  preclude  himself  from  recover- 
ing more,  by  accepting  an  offer  of  part  accompanied  by  ex- 
pressions which  are  implied   in  every  tender  ?  —  Expressio 
eorum  quce  tacite  insunt  nihil  operatur.^^     At  the  same  time  it 
must  be  observed,  that  in  the  very  case  then  before  the 
court,  if  the  creditor  had  accepted  the  money  offered  in  the 
terms  then  used,  "  I  am  come  with  the  amount  of  your  bill," 
he  would  have  found   it   difficult,  afterwards,  to   persuade 
a  jury  that  he  had  not  admitted  it  to  be  truly  what  it  was 


Free  v.    Kingston,  ibid,      Huxham  v.  P.   50.      Strong  v.  Harvey,  3  Bingh. 

Smith,  2  Camp.  1 9.      Glascott  v.  Day,  304  ;   1 1  Bell,  72. 

5  Esp.  48.     See  Hough  v.  May,  4  Ad.  («)  Simmons  v.  Wilmot,  3  Esp.  91  ; 

6  E.  954.     Sed  vide   Cole  v.   Blake,  bnt  see  Manning  v.  Lunn,  2  Car.  &  K. 
Peake,  179.  13. 

{q)   Sed  vide  Richardson  r.  Jackson,  (t)  Marquis  of  Hastings  c.  Thurley, 

8  M.  &  W.  298.     Laing  v.  Meader,  1  575,  see  Griffith  v.  Hodges,  1  C.  &  P. 

C.  &  P.  257.  419. 

(r)  Sutton  r.    Hawkins,  8  C.  &  P.  (m)  Henwood    v.    Oliver,   1    Q.    B. 

259.      Cheminant  v.  Thornton,  2  C.  &  409. 
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called  "  the  amount  of  his  bill."     It  is  true  he  might  have   Duty  of  debtor, 
guarded  himself  by  saying,  "  I  am  willing  to  take  it,  but  my 
claim  on  account  of  my  bill  is  larger ; "  but  to  require  him  to 
do  that,  would  be  to  shift  the  onus  of  keeping  clear  of  words 
implying  an  admission  from  the  debtor  to  the  creditor. 

However,  if  the  creditor  refuse  to  receive  the  money,  on 
some  other  account,  ex.  gr.  on  the  ground  that  more  is  due 
to  him,  and  do  not  object  to  the  informality  of  the  tender, 
that  will,  in  general,  cure  such  infonnality  (y) ;  but  though 
an  informal  offer  of  the  money  may  be  thus  available,  yet 
there  must  be  an  oifer.  {w)  A  tender  to  an  authorized  agent 
is  a  tender  to  his  principal  (x) ;  and  a  tender  to  one  of  several 
joint  creditors  is  a  tender  to  all.  (y) 

It  has  been  questioned,  whether  there  can  be  a  good 
tender  of  part  of  a  debt  so  as  to  protect  the  debtor  from  an 
action  for  that  part,  if  it  turn  out  that  more  was  due,  and 
the  creditor  objected  to  the  tender  of  the  part  upon  that 
ground.  The  decisions  in  the  Queen's  Bench  and  Exchequer 
seem  to  be  at  variance  on  this  point.  (2)  Perhaps  the  true 
distinction  may  be  found  to  be  between  a  demand  severable 
into  parts,  and  an  entire  demand,  such  as  that  in  Cotton 
v.  Godwin,  where  the  debt  was  a  promissory  note. 

Although,  as  we  have  seen,  there  can  be  no  legal  tender, 
except  of  cash  or  its  equivalent,  yet  payment  (a)  is  often,  by 
mutual  consent,  made  in  a  bill  or  note,  the  taking  of  which 
amounts  to  an  agreement  to  give  the  debtor  credit  for  the 
time  it  has  to  run,  and  suspend  the  creditor's  remedy  in  the 
mean  while  (&)  (except  in  cases  where  the  debt  is  also  secured 

(()  See    Wright  v.    Read,   3  T.  R.  477.   Kirton  t?.  Braithwaite,  1  31.  &  W. 

554.     Lockyer  v.   Jones,  Peak e,  180.  310. 

Black  V.  Smith,    Peake,  88.      Cole   v.  (y)   Douglas  v.    Patrick,    3    T.    R. 

Blake,  Peake,   179;  but  see  Huxham  683. 

V.     Smith,     Glascotl   v.     Day.    supra.  (2)  See   Brandon  v.  Newington,  3 

Read  v.    Goldring,    2  M.    &    S.  86.  Q.    B.    915;   Tyler  c.  Bland,   9  M.  & 

Richardson    v.   Jackson,  8   M.   &  W.  W.    338;   Cotton  v.  Godwin,  7  M.  & 

298.  W.  147. 

(w)  Thomas  r.  Evans,  10  East,  101.  (a)  Maillard  ?;.  The    Duke  of  Ar- 

Dickinson   v.   Shee,  4  Esp.   67.       See  gyle,  6  M.  &  Gr.  40, 

Douglas  V.  Patrick,  3  T.  R.  685.  (b)  Stedman  v.   Gooch,    1    Esp.    3. 

(a:)  Goodland  v.  Blewitb,   1  Camp.  Kearslake  v.  Morgan,    5  T.    R.  513. 
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Duty  of  debtor,  by  a  specialty)  (c) ;  or  is  otherwise  of  higher  degree  than  simple 
contract,  as,  for  instance,  if  it  be  due  on  account  of  rent,  (d) 
Still  a  bill  or  note  may,  by  mutual  agreement,  operate  as 
immediate  payment  (e) ;  and  the  transferable  note  of  the 
debtor  himself  may  be  taken  in  discharge  of  a  liquidated  debt 
of  a  greater  amount,  (f)  It  is,  however,  in  general,  no 
satisfaction  of  any  debt  or  demand,  for  which  it  has  been 
given  (^),  but  only />r/ma^ac2e  evidence  of  payment,  render- 
ing it  necessary  that  the  creditor  should  account  for  it  (h), 
before  he  can  be  entitled  to  recover  the  consideration,  (i) 
Yet  although,  generally  speaking,  it  is  no  satisfaction,  it  will 
operate  as  such  if  the  debtor's  liability  upon  it  be  discharged 
by  its  loss,  or  by  the  holder's  laches  or  folly,  as  if  he  alter  it 
go  as  to  discharge  the  parties  thereto  [k)  ;  unless,  indeed,  the 
debtor  being  himself  the  maker  or  acceptor,  could  have  no 


Dangerfield    v.    Wilby,    4  Esp.    159. 
Davy  c  Phelps,  2  M.  &  Gr.  300. 

(c)  Drake  v.  Mitchell,  3  East,  251. 
Curtis  V.  Rush,  2  V.  &  B.  419;  B. 
N.  P.  182.  Worthington  v.  Wigley, 
3  Bing.  N.  C.  454.  But  in  Baker  v. 
Walker,  14  M.  &  W.  465,  the  court 
held,  that  a  note  payable  at  a  future  day, 
which  did  not  appear  to  be  transferable, 
given  for  and  on  account  of  a  judgment 
debt  was  good,  because  the  inference 
was,  that  the  creditor  agreed  to  sus- 
pend his  remedy,  which  was  a  suf- 
ficient consideration. 

(d)  Davis  v.  Gyde,  2  Ad.  &  E.  623. 

(e)  Sard  v.  Rhodes,  1  M.  &  W.  153, 
(/)  Sibree  v.  Tripp,  15  M.  &  W.  23. 
(g)  Puckford  v.    Maxwell,  6  T.  R. 

52,  Owenson  v.  Morse,  7  T,  R,  64. 
Tapley  ».  Martens,  8  T,  R.  451.  Con- 
stable V.  Andrew,  2  C.  &  M.  208, 
Tarleton  v  Alhusen,  2  Ad.  &  E,  32, 
Hough  V.  May,  4  Ad.  &  E.  954. 
Goodwin  v.  Coates,  1  M.  &  Rob.  221. 
Where  Parke,  J.,  held,  at  N.  P.,  that  a 
vendor  taking  from  vendee  the  note  of 
a  third  party,  payable  two  months  after 
date,  and  not  ind  rsed  by  the  vendee, 
was  not  bound  to  present  it  before 
suing  for  the  price,  for  that  it  was  the 
duty  of  the  maker  to  pay  it  without 


demand,  and,  therefore,  that  of  the  ven- 
dee to  see  it  paid ;  sed  vide  Mereer  v. 
Cheese,  4  M,  &  Gr.  804. 

(h)  Per  Pollock,  C.  B,  Griffiths  v. 
Owen,  ]  3  M.  &  W.  64. 

(z)  This  was  thought  to  be  so,  even 
in  pleading  ;  for  when  to  a  declaration 
for  goods,  labour,  and  an  account 
stated,  the  defendant  pleaded,  that  the 
plaintiff  drew  for  and  on  account  of 
part  of  his  demand  a  bill,  which  de- 
fendant accepted.  The  court  of  C.  P. 
seemed  to  think  the  plea  sufficient, 
and,  that  if  the  bill  had  not  been  en- 
dorsed over,  the  plaintiff  ought  to  reply 
that  fact.  Mercer  v.  Cheese,  4  M.  & 
Gr.  804.  In  a  more  recent  case,  how- 
ever. Price  V.  Price,  16  M.  &  W.  233., 
the  Court  of  Exchequer  held  such  a 
plea  to  be  bad,  and  that  it  vras  in- 
cumbent on  the  party  pleading  such  a 
pica  either  to  show  that  the  instrument 
was  not  due,  or  that  the  plaintiff  had 
negotiated  it. 

(k)  Bayley  on  Bills,  5th  ed.  365. 
Alderson  v.  Langdale.  3  B.  &,  Ad. 
660.  Bridges  v.  Berry,  3  Taunt.  1 30, 
Bishop  i'.  Rowe,  3  M.  &  S.  362.  See 
Sloman  v.  Cox,  5  Tyrwh.  175.;  1  C. 
M.  &  R.471. 
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remedy  over  on  it  against  any  other  party,  and  consequently    Duty  of  debtor. 

cannot  be  damnified  by  the  alteration  (Z)  ;  or  if  the  creditor 

agree  to  receive  it  as  cash  and  take  upon  himself  the  risk 

of  its  being  paid  (m),  or  if  it  were  transferred  to  him  by  way 

of  sale  (w),  unless  the  party  giving  it  knew  at  the  time  that 

it  was  of  no  value,  for  that  is  fraud  {e) ;   upon  discovery 

of  which  the  holder  may,  if  the  instrument  were  given  in 

payment  for  goods,  disaffirm  the  contract  of  sale,  and  sue  for 

them  in  trover.  (  p) 

If  the  creditor  negotiate  the  bill  or  note  for  value,  and 
without  rendering  himself  liable,  it  will  operate  as  payment, 
though  dishonoured.  Therefore,  in  Bunney  v.  Poyntz  [q), 
where  the  agent  of  a  vendor  took  the  notes  of  the  vendee 
and  another  for  the  price,  discounted  them  with  his  banker, 
and  indorsed  them,  but  the  vendor,  his  employer,  did  not 
indorse  them,  the  court  held  that  the  vendor  must  be  con- 
sidered as  having  received  payment  for  his  goods,  and  could 
not  retain  them,  though  his  agent  afterwards  became-  bank- 
rupt, and  the  notes  were  dishonoured. 

But  if  the  creditor  negotiate  the  bill  or  note  so  as  to  render 
himself  personally  liable  upon  it,  in  that  case  it  will  not 
operate  as  payment  if  dishonoured.  Thus,  in  Miles  v.  Gor- 
ton (r),  where  the  vendee  of  some  hops  accepted  a  bill  for 
the  price,  which  the  vendor  drew,  and  afterwards  indorsed 
and  negotiated;  it  was  held,  that  on  the  vendee  becoming 
bankrupt,  and  the  bill  being  dishonoured,  the  vendor's  lien 
on  the  hops  revived.     The  reason  of  this  distinction  appears 

(?)   Atkinson  v.    Hawdon,  2  Ad.  &  P.   277.       Ex  parte  Isbester,    1    Rose 

E.  626.  23. 

(m)   Read  v.  Hutchinson,   3  Camp.  (o)  See   Feiin  v.  Harrison,  3  T.  R. 

352.      Sard   v.    Rhodes,   1    M.  &   W.  757. 

1 53.     See   Owenson  v.  Morse,  supra.  (p)  Hawse  v.  Ramsbottom,  1  R.  & 

Camidge  v.   Allenby,  6  B.  &  C.  373.  M.  414.      Bishop   v.  Shiljito,  2  B.  & 

Ward   V.   Evans,  2    Ld.    Raym.    930.  A.  329.    Read  ».  Hutchinson,  3  Camp. 

Brown  v.   Kewley,    2   B.  &    P.  518.  352.      Earl  of  Bristol  v.   Wilsmore,  1 

Clerk  V.   Mundell,    12  Mod.    303;   1  B.  &  C.  514.      Kilby  t>.  Wilson,  1   R. 

Sal.  124.    Anon.   12  Mod.  408.   Anon.  &  M.  178. 

ibid.  570,  (5)  4  B.  &  Ad.  568. 

(n)   Fydell   v.    Clarke,    1  Esp.   447.  (r)  4  Tyrwh.  295. ;  2  C.  &  M.  504. 

Ex  parte   Shuttleworth,   3    Ves.   368.  See   Tarleton  v.  Alhusen,  2  Ad.  &  E. 

Bank  of  England  v.   Newman,  B.  N.  32. 
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Duty  of  debtor,  to  be,  that  in  the  former  case  the  vendor  has  obtained  value 
for  the  instruilaent,  which  value  he  cannot  be  compelled  to 
refund,  and  would,  therefore,  be  paid  twice,  if  permitted  to 
recover  the  price  of  the  goods.  But,  in  the  latter  case,  he  is, 
as  an  indorser,  compellable  to  refund  the  value  he  has  re- 
ceived. And  I  conceive,  that,  on  the  same  principle,  if, 
instead  of  indorsing  the  instrument,  he  were  to  give  it  in 
payment  for  other  goods,  inasmuch  as,  on  its  dishonour,  his 
liability  for  those  second  goods  would  revive,  so  also  would 
his  right  to  sue  for  the  price  of  his  own  goods  if  delivered,  or 
to  retain  them,  if  in  his  possession,  if  not  delivered.  How- 
ever, in  this  latter  case,  that  viz.  of  Miles  v.  Gorton,  till  he 
has  actually  taken  up  the  bill,  or  paid  for  the  other  goods,  it 
is  uncertain  whether  the  bill  will  prove  valuable  to  him  or 
not ;  and  it  seems,  therefore,  that  he  ought  not  to  be  allowed 
to  sue  for  the  price  of  his  own  goods  till  that  uncertainty  has 
been  determined,  though  if  he  have  them  in  his  hands  he 
may  retain  his  lien  on  them,  as  in  Miles  v.  Gorton.  In  Tar- 
leton  V.  Alhusen  (s),  the  doctrine  just  laid  down  was  carried  a 
step  further,  and  it  was  held,  that  when  the  vendor  took  a 
bill,  and  indorsed  it  to  B.  and  Co.  who  sued  the  acceptor, 
and  obtained  judgment,  but  did  not  sue  out  execution,  and 
the  vendor  afterwards  took  up  the  bill,  he  was  not  to  be  con- 
sidered paid  for  his  goods,  upon  the  principle  laid  down  before 
in  this  Book,  Ch.  I.,  viz.  that  judgment  is  not  per  se  a  satis- 
faction. 

In  one  case,  payment  by  the  delivery  to  the  bankrupt  of 
his  own  dishonoured  acceptance,  was  held  sufficient  (t),  but 
that  seems  to  have  proceeded  on  the  ground  that  the  bank- 
rupt's conduct  amounted  to  an  assent  to  receive  it  as  cash, 
otherwise  it  would  be  difficult  to  reconcile  the  case  with 
Hough  V.  May.  (u) 

If  payment  is  to  be  made  by  a  bill  payable  at  a  certain 
period,  the  creditor  cannot,  even  if  the  bill  be  not  delivered 
according  to  agreement,   commence  an  action  on  the  con- 


(s)  2  Ad.  &  E.  32.  (m)  4  Ad.  &  E.  954. 

(<)  Mayer  D.  Nias,  1   Bingh.  Z\\. 
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sideration,  till  the  expiration  of  that  period,  though  he  may  Duty  of  debtor, 
sue  in  the  mean  time  upon  the  special  contract,  and  complain 
of  the  non-delivery  of  the  bill  in  conformity  thereto  (u) ;  and 
where  goods  were  sold  at  six  months'  credit,  payment  then 
to  be  made  by  a  bill  at  two  or  three  months,  this  was  con- 
sidered in  effect  a  nine  months'  credit,  {yo) 

It  has  been  decided  that  a  tenant  may  pay  rent  due  to  the 
superior  lord,  if  threatened  with  distress  by  him,  and  treat  it 
as  a  payment  of  the  rent  due  to  his  own  landlord,  (ar) 

2dly.  Amount  of  Payment.  —  Interest.  —  The  amount  of 
the  sum  due  to  the  creditor,  is  frequently,  between  the  time 
of  contract  and  that  of  payment,  increased  by  the  addition  of 
Interest. 

Interest  is,  and  always  was,  payable  where  there  has  been 
a  contract  to  that  effect,  express,  or  to  be  implied,  from 
circumstances,  the  usage  of  trade,  or  the  mode  of  dealing  be- 
tween the  parties  (y);  and  also  upon  a  bond,  bill,  or  promis- 
sory note,  (z  ) 

In  most  other  cases,  there  was  a  considerable  dispute  upon 
the  question  of  interest,  and  the  leaning  of  the  courts  seemed 


(d)  Helps  V.  Winterbottom,  2  B.  &  119,      Doman  v.   Dibdin,  1    R.  &  M. 

Ad.  431.      See  Button  c.  Solomonson,  381.     Francis  v.  Wilson,   1  R.  &  M. 

3  B.  &  P.   582.      Mussen  «.  Price,  4  105.    Farquhar  ».  Morris,  7  T.  R.  124. 

East,  147.      Brook  ».  White,  1  N.  R.  Sed  vide  YLogun  v.  Page,  1  B.  &  P.  337. 

330.       Prices.  Nixon,   5  Taunt.  338.  See  Parker  ».  Hutchinson,  3  Ves.  183. 

Day  V.  Picton,  10  B.  &  C.  120.     Paul  Upton  v.   Lord  Ferrers,  5  Ves.    803. 

V.  Dod,  2  C.  B.  800.  When  goods  were  to  be  paid  for  by 

(w)  Helps     V.     Winterbottom,    uhi  bill,  interest  may  be  recovered  on  the 

supra.     Parke,  J.,  duhitante.  price    from    the    time  when    the    bill 

(ar)  See  Sapsford  v.  Fletcher,  4  T.  R.  would  have  been  due.      Farr  v.  Ward, 

511.     Taylor  w.  Zamira,6  Taunt.  524.  3  M.  &  W.  25.      And  where,  after  the 

See  Cannan  v.  Wood,  2  M.  &  W.  465.  sale  of  a  carriage,  the  vendee  wrote  as 

(y)  Eddowes   v.   Hopkins,    Dougl.  follows :     "  The    document    you   have 

376.     Marshall  v.  Poole,   13  East,  98.  sent  me  appears  to  be  in  the  nature  of 

Porter   v.    Palsgrave,    2  Camp.    472.  a  bill,  and  being  payable  to  your  order 

Beecher    v.     Jones,    2    Camp.     428.  is  good   in-  the  market,   just   what  I 

Boyce  v.   Warburton,  2   Camp.    480.  wished  to  avoid,  the  document  I  have 

Robinson    v.     Bland,    2    Burr,    1077.  wished  to  give  you  was  simply  my  pro- 

Arnott    V.    Redfern,    3    Bingh.    353.  missory  note."   This  was  held  evidence 

NichoU    V.    Thomson,    1    Camp.    52.  sufficient  to  entitle  the   jury    to  give 

Bruce    v.     Hunter,     1     Camp.     467.  interest  as  part  of  the  price.      Davis  v. 

Moore  v.  Voughton,  1  Stark.  487.  Smyth,  8  M.  &  W.  399. 


(z)  Vernon  v.  Cholmondcley,  Bunb. 


1  hi 
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Duty  of  debtor,  on  the  whole  against  allowing  it.  (a)  However,  by  stat. 
3  &  4  W.  4.  cap,  42,  it  is  enacted,  that  upon  all  debts  or 
sums  certain,  payable  at  a  certain  time,  or  otherwise,  the 
jury,  on  the  trial  of  any  issue  or  inquisition  of  damages,  may, 
if  they  think  Jit,  allow  interest  to  the  creditor,  at  a  rate  not 
exceeding  the  current  rate  of  interest,  from  the  time  when 
such  debts  or  sums  certain  were  payable,  if  such  debts  or 
sums  be  payable  by  virtue  of  some  written  instrument  at  a 
certain  time ;  or,  if  payable  otherwise,  then  from  the  time 
when  the  demand  of  payment  shall  have  been  made  in 
writing,  so  as  such  demand  shall  give  notice  to  the  debtor 
that  interest  will  be  claimed  from  the  date  of  such  demand 
until  the  term  of  payment,  provided  that  interest  shall  be 
payable  in  all  cases  in  which  it  is  now  payable  by  law.  (6) 
And  that  the  jury,  on  the  trial  of  any  issue  or  inquisition, 
may,  if  they  think  fit,  give  damages  in  the  nature  of  interest, 
over  and  above  the  value  of  the  goods  at  the  time  of  the  con- 
version or  seizure,  in  all  actions  of  trover  or  trespass  de  bonis 
asportatis,  and  over  and  above  the  money  recoverable  in  all 
actions  on  policies  of  insurance,  (c)  And  where  a  writ  of 
error  has  been  sued  out  in  any  action  personal,  and  judgment 
given  for  the  defendant  thereon,  interest  shall  be  allowed  by 
the  Court  of  Error  for  such  time  as  execution  has  been  de- 
layed by  such  writ  of  error,  (d) 

By  sect.  17  of  the  Abolition  of  Arrest  Act  (1  &  2  Vict. 
cap.  110),  all  judgment  debts  carry  interest  at  four  per 
cent.,  for  which,  as  well  as  for  the  principal,  execution  may 
issue. 


(a)  See- Gordon  v.  Swan,  12  East,  Page   v.   Newman,    9  B.  &   C.   378. 

419.      Higgins  ».  Sargent,  2  B.  &  C.  Fosters.  Weston,  6  Bingh.  709.     Ed- 

348.    Arnott  v.  Redfern,  3  Bingh.  353.  wards  v.  Vere,  2  Nev.  &  Mann.    123  ; 

De  Havilland  v.    Bowerbank,  1  Camp.  5  B.  &  Ad.  287.    Fruhling  v.  Schroeder, 

50.      Calton  v.    Bragg,   15  East,  223.  2  Bingh.  N.  C.  77. 

Trelawney  v.  Thomas,   1  H.   Bl.   303.  (6)  Sect.  28.    See  on  the  construc- 

De    Bernales  v.  FiiHer,   2  Camp.   426.  tion  of  this  section,  Attwood  v.  Taylor, 

Nichol  V.  Thompson,  1  Camp.  52.    De  1  M.  &  Gr.  279. 

Bernales    v.     Wood,    3    Camp.     258.  (c)  Sect.  29. 

Blackmore  v.   Flemyng,  7  T.  R.  446.  (rf)   Ibid, 
Hilhouse   v.  Davis,     1    M.  &   S.   169. 


} 
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With  respect  to  Compound  Interest,  i.  e.  interest  on  a  Duty  of  debtor, 
balance  of  account,  debiting  the  debtor  with  former  interest, 
it  is  allowable  where  there  is  a  contract  to  that  effect,  either 
express  or  to  be  collected  from  circumstances,  as  where  the 
parties  had  been  in  the  habit  of  dealing  on  those  terms  (e),  or 
a  banker's  customer  knew  it  to  be  the  practice  of  the  house  (/), 
but  not  otherwise.  (^) 

Usury.  —  Immediately  connected  with  the  subject  of  in- 
terest is  that  of  usury,  the  law  concerning  which,  so  far  as  it 
remains  in  force,  is  regulated  by  stat.  12  Ann.  stat.  2.  c.  16. 
which  enacts,  that  no  person  shall  take  either  directly  or  in- 
directly, for  loan  of  any  monies,  wares,  merchandises,  or 
commodities,  above  the  value  of  51.  for  the  forbearance  of 
100/.  for  a  year,  and  so  after  that  rate,  &c. ;  and  that  all 
bonds,  contracts,  and  assurances,  for  the  payment  of  more, 
shall  be  void,  and  that  any  person  receiving  more  shall  for- 
feit the  treble  value  of  the  loan.  (A) 

Usury,  within  the  meaning  of  this  act,  is  constituted  either 
by  a  direct  loan  and  receipt  of  interest  at  more  than  five  per 
cent.,  or  some  device  for  the  purpose  of  concealing  such  a 
loan,  which  really  existed,  (i)  A  loan  of  stock  was  usurious, 
if  it  was  to  be  repaid,  at  the  option  of  the  lender,  by  re- 
placing the  stock,  or  by  the  produce  with  five  per  cent,  in- 
terest, (j)  So  if  the  discounter  of  a  bill  stipulated  for  a 
premium  to  be  paid  to  the  agent  employed  by  the  holder  to 
discount  it,  such  premium  making,  with  the  discount,  more 

(e)  Bruce  v.  Hunter,  3  Camp.  467.  (i)  Barclay  v.  Walmesley,  4  East, 

Newal  V.  Jones,   M.   &  M.  449.      See  55.      See  Parker  v.  Ramsbottom,  3  B. 

4  Madd.  64.  n.  &    C.    257.     Meago  v.  Simmons,   M. 

(/)  Moore  ».  Voughton,  1  Star,  487.  &  M.    121.       Gilpin  v.  Enderby,  5  B. 

(^)  Dawes    v.     Pinner,     2     Camp.  &  A.  954. 

586.  n.  (_;■)  White   v.    Wright,    3  B.  &  C. 

(K)  In    declaring    for    the    penalty  272.       Chippendale  v.    Thurston,   M. 

given  by  this  statute,  the  precise  day  &  M.  411.       See  Parker  ».  Ramsbot- 

of  the  usurious  contract  must  be  stated  torn,  3  B.  &  C.  257,  and  see  1 7  Ves. 

in  the  declaration,  and  proved  as  laid.  44.       Maddock    e.    Rumball,  8  East, 

See  Fox  v.  Keeling,  2  Ad.  &  E.  670.  304,  where  the  transaction  was  upheld. 
See  further  on  this   Act  the  elaborate 
notes    to    Ferrall  v.   Shaen,    1    Wms. 
Saund.  295. 
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Duty  of  debtor,  than  five  per  cent,  (k)  So,  too,  a  sum  taken  under  the  name 
of  commission  might,  in  reality,  be  a  mere  cloak  for  usury.  (J) 
So  might  a  contract  for  an  annuity,  by  which  the  principal 
of  the  grantee  is  never  put  in  jeopardy  (m),  though,  generally 
speaking,  annuity  transactions  are  not  within  the  usury 
laws,  (n)  In  all  cases  of  this  sort,  the  bona  fides  of  the 
transaction  was  the  point  in  question,  and  so  it  continues  to 
be  in  cases  to  which  the  recent  acts  do  not  extend.  Thus, 
where  a  note  was  discounted  at  five  per  cent,  by  the  lender 
of  a  sum  of  money,  who  also  took  a  mortgage  of  land  as  a 
collateral  security,  the  transaction  being  found  by  the  jury  to 
be  bona  fide,  was  held  valid ;  although  the  recent  acts 
do  not  extend  to  loans  secured  by  mortgages  of  real  pro- 
perty, (o)  A  fresh  contract,  made  in  continuation  of  a  for- 
mer usurious  one  was  void  (p) ;  unless,  indeed,  it  left  out  the 
part  which  made  the  former  one  usurious  (5'),  or  was  made 
with  a  party  not  privy  to  the  former  usury.  (/•)  But,  if  an 
usurious  contract  was  made  in  continuation  of  a  legal  one, 
the  former  contract  remained  good,  though  the  latter  was 
void,  (s)  The  usury  laws  have,  however,  by  a  series  of  legis- 
lative enactments,  been  rendered  of  comparatively  little  im- 
portance. We  have  already  considered  the  exemption  of 
certain  bills  and  notes  from  the  usury  laws,  by  stat.  3  &  4 
Wm.  4.  c.  98,  and  1  Victoria,  cap.  81  {£),  and  the  qualifica- 
tion of  the  statute  of  Anne,  by  stat.  5  &  6  Wm.  4.  cap.  41.  {u) 
The  provisions  of  these  acts  have  been  since  extended  by 
stat.  2  &  3  Vict.  c.  37,  which  enacts,  that  no  bill  or  note  not 


(k)  Meago  V.    Simmons,   M.  &  M.  (p)   Preston    v.   Jackson,    2    Stark, 

121.      See   Solarte  v.   Melvil,  7  B.  &  237. 

C.  430.  (q)  Barnes  w.  Hedley,2  Taunt,  184. 

{I)  Carstairs   v.  Stein,   4  M.  &    S.  Wright  v.  Wheeler,  1  Camp.  165. 

192.     See  Doe  v.  Gooch,  3   B.  &  A.  (r)  Cuthbert  v.    Haley,    8    T.    R. 

664.  390.   Pickering  v.  Banks,  Forrest,  72. 

(m)  Fereday  v.  Wightwlck,   1  R.  &  (s)   Parker  v.  Ramsbottom,  3  B,    & 

M.  50.   See  Ferguson  v.  Sprang,  1  Ad.  C.  257.     See  Gray  ».  Fowler,  1  H,  Bl. 

&  E.  576.  462. 

(ra)   Flight  V.  Chaplin,  2  B.  &  Ad.  {t)   See    on    this    strangely   worded 

1 1 2.  act,  Vallance  v.  Siddell,  6  Ad.  &  E.  932. 

(o)  Doe  d.    Haughton  v.  King,  11  («)  See  aw<e,  cap.  1. 
M.  &  W.  333. 
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having  more  than  twelve  months  to  run,  nor  any  contract  for  Duty  of  debtor. 
the  loan  or  forbearance  of  money ^  above  the  sum  of  \0l.,  shall 
be  affected  by  the  usury  laws,  (u) 

From  this  statute  are,  however,  excepted  loans  by  pawn- 
brokers, and  loans  upon  the  security  of  "  any  lands,  tene- 
ments, or  hereditaments,  or  any  estate  or  interest  therein^  {yv) 
The  act  was  to  remain  in  force  till  1842,  but  its  operation 
has  from  time  to  time  been  extended  to  January  let,  1851, 
by  stats.  3  &  4  Vict.  cap.  83  ;  4  &  5  Vict.  c.  54  ;  6  &  7  Vict. 
c.  45  ;  and  8  &  9  Vict.  c.  102. 

Appropriation  of  Payments,  —  There  is  another  subject 
connected  with  payment,  which  this  seems  the  proper  place 
for  considering,  viz.  the  Appropriation  of  the  debtor's  pay- 
ments. 

It  frequently  happens  that  a  party  who  pays  money  is 
indebted  in  several  ways  to  the  party  who  receives  it  from 
him ;  in  such  cases  it  becomes  a  question,  to  the  reduction 
of  which  of  his  debts  the  payment  must  be  applied.  The 
rule  is,  that  the  party  paying  has  power  to  make  the  appli- 
cation at  the  time  of  payment  (lo),  which  he  may  do  either 
by  express  words,  or  a  conduct  indicative  of  his  inten- 
tion {x) ;  but  that  if  he  neglect  to  make  it,  the  party  re- 
ceiving may  (y),  and  is  not  bound  to  make  an  immediate 
application  {z) ;  and,   though  it  was  once  said  that,  perhaps, 

(o)  See  Pennell  v.  Attenborough,  4  Duke  of  Marlborough,  2  M.  &  S.  18. 

Q.  B.  867.  Bosanquet   v.   Wray,    6    Taunt.    597. 

(w)  See  as  to  this  Bell  v.  Coleman,  Bodenham  v.  Purchas,  2  B.  &  A.  39. 

2  C.  B.  268.  The  following  rule  may  be  useful  in 

{w)    Per     Bayley,    J.,    Mayfield   v.  ascertaining  the  intention  with  which 

Wadsley,  3  B.  &  C.  357.  any  particular  payment  was  made  and 

{x)  Clayton's    case,    1    Meriv.    572.  received,   and  the    mode   in   which  it 

Newmarch  v.  Clay,  14  East,  239.   Shaw  ought  to  be  applied :   "  Where  a  cre- 

V.  Picton,  4  B.  &  C.  715.      Taylor  v.  ditor  receives,  without  objection,  what 

Kymer,  3  B.  &  Ad.  320.    Marryatts  v.  is  offered  by  his  debtor,  solvitur  in  mo- 

AVhite,  2  Stark.  101.  dum  solventis.      Where  the  creditor  ob- 

(y)   Goddard  v.    Cox,  2    Str.   1194.  jects,    recipitur   in    modum   recipientis." 

Plomer  v.  Long,  1  Stark.  153.      Mar-  Per  Tindal,  C.  J.,  Webb?;.  Weatherby, 

ryattsj;.  White,  2  Stark.  101.  Mathews  i  Bingh.  N.  C.  502. 
I'.   Walwyn,    4  Ves.    118.      Peters  v.  (z)  Simson  v.  Ingham,  2  B.  &  C.  65. 

Anderson,    5    Taunt.    596.       Hall    v.  See  Cox  v.  Troy,  5  B.  &  A.  474. 
Wood,    14    East,    243.  n.       Kirby  v. 
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Duty  of  debtor,  he  ouglit  to  make  one  within  a  reasonable  time  (a),  it  seems 
now  pretty  well  established  that  he  may  make  it  at  any  time 
before  the  matter  comes  to  the  consideration  of  a  jury,  (b) 
There  are  two  old  cases,  in  which  it  is  laid  down,  that  if 
principal  and  interest  are  both  due,  a  general  payment  shall 
be  ascribed  first  to  the  interest,  (c) 

When  there  is  an  account  current  between  the  parties, 
ex.  gr.  a  banking  account,  the  law,  in  the  absence  of  any 
other  specific  arrangement  between  them,  presumes  that 
they  intended  to  apply  the  first  item  on  the  credit  side  to 
the  first  item  on  the  debit  side,  and  so  on.  {d)  "  The  civil 
law,"  said  the  Lord  Chief  Justice,  in  Mills  v.  Fowkcs,  "  it 
is  said,  applies  the  payment  to  the  more  burdensome  of  two 
debts,  where  one  is  more  burdensome  than  the  other,  but  I 
do  not  think  that  such  is  the  rule  of  our  law.  According  to 
the  law  of  England  the  debtor  may  in  the  first  instance 
appropriate  the  payment  —  solvitur  in  modum  solventis  :  if  he 
omits  to  do  so,  the  creditor  may  make  the  application  — 
recipitur  in  modum  recipientis :  but  if  neither  make  any  ap- 
propriation, the  law  appropriates  the  payment  to  the  earlier 
debt."  (e)  And  accordingly,  in  that  case  it  was  held,  that, 
the  debtor  having  made  no  appropriation  at  the  time  of  pay- 
ment, the  creditor  had  a  right  to  appropriate  a  payment  made 
generally  to  a  debt  barred  by  the  Statute  of  Limitations.  (/) 
Nay,  in  one  case  it  was  decided  that  an  attorney,  who  had 
done  work  for  a  corporation  without  a  retainer  under  seal, 
might  appropriate  a  general  payment  to  the  work  so  done  ; 
thouerh  the  court  held  at  the  same  time  that  he  could  not 
have  recovered  payment  in  an  action,  (y)  Where  there  are 
distinct  demands,  one  against  a  firm,  and  the  other  against 

(a)  Vide    Simson    v.    Ingham,   per     et  notas.     Wilson  r.  Hirst,  4  B.  &  Ad. 
Best,  J.  'i'6V.     But  see  Henniker  v.  VVigg,  4  Q. 

(b)  Phillpott   V.    Jones,   4   Nev.    &      B.  792. 

Mann.  16;  2  Ad.  &  E.  42.  (e)   Per   Tindal,  C  J.,  in   Mills  v. 

(c)  Chase    v.     Box,     Freem.     261.      Fowkes,  5  Biiigh.  N.  C.  455. 

Crisp  V.  Black,  Finch.  89.  (/)  Accord.  Williams  v.  Griffith,  5 

(d)  Clayton's    case,   1    Meriv.   572.      M.  &  W.  300. 

Bodenham  v.   Purchas,  2  B.  &  A.  .39.  (g)  Arnold  v.  Mayor  of  Poole,  4  M. 

See   Dawe  v.   lloldsworth,  Peake,  64,     &  Gr.  806. 
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one  only  of  the  partners,  if  the  money  paid  be  the  money  Duty  of  debtor, 
of  the  partners,  and  be  not  specifically  appropriated  by  the 
payer,  the  creditor  must  not,  and  the  law  will  not,  apply  it 
to  the  demand  upon  the  individual,  for  that  would  be  to  pay 
the  debt  of  one  with  the  money  of  others.  (A)  And  though, 
where  prior  demands  are  equitable,  and  subsequent  ones 
legal,  the  creditor  may  apply  a  general  payment  to  the 
former  (i) ;  yet,  if  the  prior  ones  be  legal,  and  the  subse- 
quent equitable,  the  courts  will  not  allow  a  general  payment 
to  be  appropriated,  at  the  time  of  trial,  to  the  latter,  (k) 
Nor  will  an  appropriation  be  allowed,  which  would  deprive 
the  party  paying  of  a  benefit,  such  as  the  taxation  of  costs, 
and  therefore  an  attorney  cannot  apply  a  general  payment  to 
the  taxable  items  of  his  bill  only.  (I)  If  some  of  the  de- 
mands be  illegal,  a  general  payment  will  be  applied  to  the 
legal  demands  (m),  but  where  an  act  of  parliament  does  not 
render  a  particular  species  of  contract  illegal,  but  only  pro- 
hibits the  enforcement  of  it  Ay  action,  there  a  creditor  may 
appropriate  a  general  payment  to  a  demand  arising  out  of 
such  a  contract,  (n)  Where  the  same  broker  sold  goods  of 
A.  and  goods  of  B.  to  the  payer,  a  general  payment,  if  in- 
sufficient to  discharge  both  debts,  must  be  applied  propor- 
tionably  to  them  both,  (o)  An  intention  on  the  part  of  the 
debtor  to  appropriate  to  a  particular  debt,  is  perhaps  more 
easily  presumed,  in  favour  of  a  surety,  where  there  are  any 
circumstances  which  can  be  considered  indicative  thereof  (p) ; 
but,  in  the  absence  of  such  circumstances,  the  law,  it  seems, 
will  not  apply  a  payment  in  his  favour,  (q) 

(h)  Thompson  v.    Brown,  M.  &  M.  («)   Philpott   v.    Jones,   4   Nev,    & 

40.  Mann.  16;  2  Ad.  &  E.  44.      Cruick- 

(i)    Bosanquet    v.  Wray,   6  Taunt,  shank  v.  Rose,  1  M.  &  Rob.  100. 

597  ;  2  Marsh,  519.    Sed  vide  Birch  v.  (o)   Favenc  v.  Bennett,  11  East,  36. 

Tebbutt,  2  Stark.  74.  (p)  Marryatts  v.    White,    2    Stark. 

(^k)  Goddard  v.  Hodges,  3  Tyrwh.  101. 

213. ;   1  C.  &  M.  33.  (q)  Plomer  v.  Long,  1  Stark.  153. 

(I)  James  v.  Child,  2  Tyrwh.  735.  See  Kirby  v.   Duke  of  Marlborough 

(m)  Ribbans  v.  Crickett,  1  B.  &  P.  2  M.  &  S.  18. 
264.      Wright  v.   Laing,   3   B.   &   C. 
165. 
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Section  III. — Duty  of  Creditor. 

Duty  of  The  duty  of  the  creditor  is,  to  receive  the  payment,  it 

! tendered  at  the  proper  time,  and  give  a  proper  acquittance. 

The  consequence  of  his  refusing  payment  when  tendered,  will 
be,  that,  if  he  afterwards  commence  an  action  for  the  amount, 
the  tender,  accompanied  by  a  payment  of  the  sum  tendered 
into  court,  will  be  a  good  defence,  unless  the  creditor  can 
prove  a  prior  or  subsequent  demand  and  refusal,  (r)  Such  a 
tender,  moreover,  will  prevent  interest  from  afterwards 
running  against  the  debtor,  (s) 

As  to  Acquittance.  —  It  seems  doubtful  whether  the  debtor 
had,  at  common  law,  a  right  to  demand  a  receipt  on  payment, 
excepting  from  the  King's  receiver.  (^)  However,  by  stat. 
43  Geo.  3.  cap.  126.  s.  5,  he  is  empowered  to  tender  a  blank 
receipt,  at  the  time  of  payment,  which  the  creditor  is  bound 
to  fill  up,  and  pay  the  amount  of  the  stamp,  under  a  penalty 
of  ten  pounds,  (m) 

A  receipt,  though  strong,  is  not  conclusive  evidence  of 
payment  (v),  unless  it  be  by  deed,  for  then  the  law  admits  no 
evidence  to  the  contrary,  (w)  A  receipt  in  full  of  all  demands, 
is  an  admission  of  great  weight,  and  it  has  even  been  said, 
that  in  the  absence  of  mistake,  it  is  conclusive  (x) ;  but  this 
doctrine  seems  incapable  of  being  supported,  and  we  may 
venture  to  assume  that  it  must,  like  other  matters  not 
amounting  to  estoppel,  be  used  as  evidence,  to  be  submitted 
to  the  jury,  and  capable  of  being  rebutted,  (y)    A  receipt  for 

(r)  Spybey  v.   Hide,  1  Camp.  181.  (»)  Stratton    v.    Rastall,   2  T.    R. 

Rivers  v.   Griffiths,   5   B.  &  A.  630.  366.     Lampon  v.  Corke,  5  B.  &   A. 

Coore  j;.  Callaway,  1  Esp.  115.  606.      Skalfe  v.  Jackson,  3   B.   &   C. 

(s)  Dent   V.   Dunn,    3  Camp.   296.  421.       Greaves  v.    Key,  3  B.  &  Ad. 

See  Hume  v.   Peploe,  8  East,  168;  4  313. 
Leon,  209.  (w)  Glib.  L.  Ev.  142, 

(t)  See  Cole  v.  Blake,  Peake,  179;         (x)  Alner  v.  George,  1  Camp.  392. 

Bunb.  348;   Fitz.  Damage,  75;   Bro.  See  Bristow  ?;.  Eastman,  1  Esp.  173. 
Ab.   Traite  cf Exchequer,  7  ;  Bro.  Ab.  (y)    Benson    v.   Bennett,    1    Camp, 

tit.  JPaJfs,  pi.  8  ;   Fortescue,  145.  394.  n.     Lampon  v.  Corke,  ubi  supra. 

(m)  See,  however,  the  observation  of  B.  N.  P.  56.     Farrar  ».   Hutchinson, 

Parke,  B.,  in  Richardson  v,  Jackson,  9  Ad.  &  E.  641. 
8  M.  &  W.  298. 
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less  than  51.  does  not  require  a  stamp  (z) ;  other  receipts  do.  Duty  of 

and  cannot  be   stamped  after  they  have   been  written  (a),  ' 

except  within  fourteen  days,  on  payment  of  the  duty  and  51. ; 
or  one  calendar  month,  on  payment  of  the  duty  and  10/.  (b) 

(z)  3  &  4  Wra.  4.  c.  23.  (i)  55  Geo.  3.  c.  55.  s.  1 1. 

(a)  23  Geo.  3.  c.  49,  s.  14. 
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BOOK  THE  FOURTH. 

OF     MERCANTILE     REMEDIES. 

It  is  proposed  to  treat,  in  this  Book,  of  Mercantile  Remedies : 
that  is,  omitting  all  consideration  of  those  universal  ones,  by 
action  at  law  and  suit  in  equity,  which  are  open  to  merchants 
in  common  with  the  rest  of  her  Majesty's  subjects ;  to  speak 
of  such  as  are,  from  their  very  nature,  exclusively,  or  almost 
exclusively,  appropriated  to  that  class  of  the  community,  with 
whom  we  are,  in  this  Treatise,  chiefly  concerned. 


CHAPTER  I. 

STOPPAGE   IN   TRANSITU. 

Section  1.  Riyht  to  stop  in  Transitu  —  what. 

2.  Wlio  possesses  it. 

3.  How  long  it  continues. 

4.  How  defeated. 

5.  How  exercised. 

Section  T.  —  Right  to  stop  in  Transitu — ivhat. 

Right  to  stop     The  first  subject  which  we  shall  place  under  this  head,  is 
whaT"*^*"~      that  of  Stoppage  in  Transitu ;  which  is,  indeed,  a  measure, 

rather  of  prevention,  than   of  cure ;    but  yet,  sufficiently 

entitled  to  the  epithet  remedial,  to  justify  its  present  col- 
location. 

When  goods  are  consigned  on  credit  by  one  merchant  to 
another,  it  sometimes  happens,  that  the  consignee  becomes 
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bankrupt  or  Insolvent  (a),  while  the  goods  are  on  their  way   Rigi't  to  stop 

1  1   T  T        T  1  'J.    i"  transitu  — 

to  him,  and  before  they  are  delivered.     In  such  case,  as  it  ^hat. 


(a)  In  Wilmshurst  v.  Bowker,  2  M. 
&  Gr.  792,  the  L.  C.  J.  says,  «  The 
ordinary  right  of  countermanding  the 
actual  delivery  of  goods  shipped  to  a 
consignee  is  limited  to  tlie  cases  in 
which  the  hanhruptcy  or  insolvency  of 
the  consignee  has  taken  place.  The 
law  as  to  this  point  is  very  clearly  laid 
down  by  Lord  Stowell,  in  the  case  of 
The  Constitution,  3  Hob.  Ad.  II.  321, 
and  in  many  cases  in  the  Common 
Law  Reports."  In  "Wilmshurst  v. 
Bowker,  the  goods  were  to  be  paid  for 
by  a  banker's  draft  at  two  months,  to 
be  remitted  on  receipt  of  the  invoice 
and  bill  of  lading  ;  and  the  Court  held, 
that,  on  failure  to  remit  such  draft,  the 
vendor  might  countermand  the  de- 
livery of  the  goods  (which  had  been 
shipped)  by  the  special  terms  of  the  con- 
tract, thougli  it  was  admitted  that  the 
property  had  passed  to  the  vendees.  It 
was  not,  therefore,  necessary  expressly 
to  determine  any  thing  with  regard  to 
the  general  right  to  stop  in  transitu. 
Wilmshurst  v.  Bowker  has  since  been 
reversed  in  Cam.  Scacc.  7  M.  &  Gr.  882. 
I  believe  that  if  the  word  insolvency  is 
to  be  understood  in  its  technical  sense, 
merchants  have  very  generally  acted  as 
if  the  right  to  stop  the  goods  was  not 
postponed  till  its  occurrence.  Insol- 
vency, however,  is  a  word  which  has 
been  sometimes  construed  by  the  Courts 
to  bear  a  much  larger  meaning.  In 
Biddlecombe  v.  Bond,  4  Ad.  &  E.  332, 
it  was  held  in  a  contract  to  mean  a 
general  inability  to  pay  debts.  The 
law  of  stoppage  in  transitu  is  as  old, 
it  must  be  recollected,  as  1670;  on  the 
21st  of  March  in  which  year  Wise- 
man V.  Vandeput  was  decided  ;  so 
that,  if  insolvency  is  to  be  taken  in  a 
technical  sense,  the  law  of  stoppage 
in  transitu  has  been  varying  with  the 
varied  enactments  of  the  legislature 
regarding  it.  If  by  insolvency  be  un- 
derstood, as  in  Biddlecombe  v.  Bond, 
a   general    inability   to   pay  debts,    of 


which  probably  the  failure  to  pay  one 
just  and  admitted  debt  would  be  sa- 
tisfactory prima  facie  evidence,  the 
meaning  of  the  term  would  be  more 
stable,  and  the  state  of  the  law  more 
convenient.  In  some  of  the  reported 
cases,  it  seems  to  have  been  assumed, 
that  stoppage  of  payment  amounts  for 
this  purpose  to  insolvency.  In  Vertue 
V.  Jewell,  1  Camp.  31,  the  terms  are 
"  stopped  payment  :  "  it  is  true  that 
the  vendees  there  became  bankrupt, 
but  not  till  after  the  stoppage  in  tran- 
situ had  taken  place.  In  Newsom  v. 
Thornton,  6  East,  17,  the  notice  was 
given  to  the  carrier  before  the  bank- 
ruptcy of  the  vendee,  but  after  he  had 
stopped  payment ;  and  Lord  Ellen- 
borough,  in  his  judgment,  rests  the 
right  to  stop  on  the  "insolvency"  of 
the  consignee.  If  the  cases  were  gone 
through  with  this  object,  it  is  believed 
that  similar  observations  might  be 
made  on  many  of  them.  See  among 
others,  Dixon  v.  Yates,  5  B.  &  Ad. 
313,  and  ante,  note.  It  is  submit- 
ted, therefore,  that  the  term  insol- 
vency (when  used  with  reference  to 
this  branch  of  the  law)  is  satisfied  by 
general  inability  to  pay  evidenced  by 
stoppage  of  payment.  It  might  be  con- 
jectured, from  the  judgment  in  Wilms- 
hurst V.  Bowker,  that  whenever  a  par- 
ticular mode  of  payment  has  been 
stipulated  for  by  the  contract,  which 
would  in  its  nature  precede  the  de- 
livery of  the  goods,  a  default  to  com- 
ply with  such  stipulation  entitles  the 
vendor  to  withdraw  the  possession  of 
the  goods  from  the  carrier,  though  the 
property  may  have  vested.  This  might, 
of  course,  happen  without  even  a  stop- 
page of  payment  on  the  part  of  the 
vendees.  But,  upon  a  writ  of  error, 
the  Court  of  Exchequer  Chamber  una- 
nimously overruled  the  decision  of  the 
Court  of  Common  Pleas,  considering 
that  the  mere  failure  of  the  vendee  to 
comply  with  a  condition  subsequent. 
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Right  to  stop     would  be  hard  that  the  goods  of  the  consignor  should  be 

in  transitu —  ti* 

what.  applied  in  payment  of  the  debts  of  the  consignee,  the  former 

is  allowed  by  law  to  resume  possession  of  them,  if  he  can 
succeed  in  doing  so  while  they  are  on  their  way.  This 
resumption  is  called  stoppage  in  transitu,  and  was  first  allowed 
by  equity  (b),  as  it  is  now  also  by  common  law,  where,  on 
account  of  its  remedial  nature,  it  is  regarded  with  considerable 
favour.  Whether  its  effect  be  or  be  not  to  dissolve  the  con- 
tract of  sale  between  the  consignor  and  consignee  of  the  goods 
stopped,  is  a  question  which  has  been  frequently  discussed  (c), 
particularly  in  Clay  \.  Harrison  (d) ;  Lord  Kenyon  was  of 
opinion  that  it  did  not  rescind  the  sale,  but  was  "  an  equitable 
lien,  adopted  by  the  law  for  the  purposes  of  substantial 
justice ; "  an  opinion  which  certainly  consists  best  with  the 
decisions  which  have  taken  place,  that  payment  of  part  of  the 
price,  or  acceptance  of  a  bill  for  the  whole  of  it,  by  the  vendee, 
will  not  defeat  the  vendor's  right  to  stop  in  transitu,  if  the 
vendee  become  insolvent  before  the  remainder  of  the  price 
has  been  liquidated,  or  the  bill  taken  up(e),  and  that  the 
vendor  is  not,  when  he  stops  in  transitu,  obliged  to  tender 
back  a  bill  he  has  received  on  account  of  the  price.  (/) 

Mr.  Justice  Bayley,  in  a  modern  case  {g),  has  given  a  de- 
scription of  the  nature  of  a  vendor's  lien  for  his  price,  wide 
enough  to  include  the  right  of  stoppage  in  transitu,  and 
seemingly  opposed  to  the  idea  that  the  exercise  of  that  right 
operates  as  a  recision  of  the  contract  of  sale.     "  The  vendor's 


the  sending  of  a  banker's  draft  for  the  ruthers,  8  M.   &  W.   321,  the   Court 

price,  gave  the  vendors  no  right  to  stop  adverted  to  it  as  undetermined.      And 

the  goods  in  transitu  in  the  hands  of  see  Wilmshurst  v.  Bowker,  5   Bingh. 

the   carriers,   after   the    property    had  N.    C.  541.       In   Bell's    Comm.  it  is 

vested  in  the  vendees.  treated  as  a  recision  (.3d  ed.),  1.  2.  p.  2. 

(6)    Viz.  in  Wiseman  v.  Vandeput,  c.  1. 

2  Vern.  203.    Snee  v.  Prescott,  1  Atk.  (d)  10  B.  &  C.  99. 

246,    and    D'Aquila    v.    Lambert,    2  (e)  Hodgson  v.  Loy,  7  T.  R.  440. 

Eden,  75  ;   Ambl.   399.      There  is  an  Feise  v.  Wray,  3  East,  93. 

analogous  proceeding  in  the  civil  law  (y)  Edwards  v.  Brewer,  2  M.  &  W. 

called  Revendicatio.  375. 

(c)  In  Stephens  v.  Wilkinson,  2  B.  (g)  Bloxam  v.  Saunders,  4  B.  &  C. 

&  Ad.   320.      In  Edwards  r.  Brewer,  941.      See  Wilmshurst  v.   Bowker,   5 

2  M.  &  W,  375,  and   Gibson  v.   Car-  Bingh.  N.  C.  541, 
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right,"  said  his  Lordship,  "  in  respect  of  the  price,  is  not  a  Right  to  stop 
mere  lien,  which  he  will  forfeit  if  he  parts  with  the  pos-  ^h^t. 

session,  but  grows  out  of  his  original  ownership  and  dominion. 

If  the  seller  has  despatched  the  goods  to  the  buyer,  and 
insolvency  occurs,  he  has  a  right,  in  virtue  of  his  original 
ownership,  to  stop  them  in  transitu.  —  Why?  Because  the 
property  is  vested  in  the  buyer,  so  as  to  subject  him  to  the 
risk  of  any  accident,  but  he  has  not  an  indefeasible  right  to 
the  possession ;  and  his  insolvency,  without  payment  of  the 
price,  defeats  that  right.  And  if  this  be  the  case,  after  he 
has  despatched  the  goods,  and  while  they  are  in  transitu; 
a  fortiori,  is  it,  where  he  has  never  parted  with  the  goods, 
and  when  no  transitus  has  begun.  The  buyer,  or  those  who 
stand  in  his  place,  may  still  obtain  the  right  of  possession,  if 
they  will  pay  or  tender  the  price,  or  they  may  still  act  upon 
their  right  of  property,  if  any  thing  unwarrantable  is  done  to 
that  right.  If,  for  instance,  the  original  vendor  sell,  when 
he  ought  not,  they  may  bring  a  special  action  against  him  for 
the  injury  they  sustain  by  such  wrongful  sale,  and  recover 
damages  to  the  extent  of  that  injury,  but  they  can  maintain 
no  action  in  which  the  right  of  property  and  right  of  pos-\ 
session  are  both  requisite,  unless  they  have  both  those  | 
rights."  (A)  In  Edwards  v.  Breioer,  too,  Parke,  B.,  says, 
"  the  effect  is  the  same,  as  if  the  consignor  had  not  delivered 
them  on  board  ship.  Then,  if  so,  he  has  a  right  to  retain 
them  till  payment  of  the  whole  price." 

In  Wentworth  v.  Outhwaite  («"),  the  question  was  discussed 
in  the  Exchequer.  Lord  Abinger  exj)ressed  his  opinion  to 
be,  that  the  contract  of  sale  would  be  rescinded,  the  other 
Barons,  Parke,  Alderson,  and  Rolfe  stating  their  inclination 
to  be  to  the  contrary.  The  point,  however,  is  not  involved  in 
the  decision.  The  decision  in  Martindah  v.  Smith  (J)  seems 
to  have  considerable  bearing  on  the  question,  and  to  favour 
the  opinion  of  the  three  Barons. 

(Jt)  Accord.    Mllgate   v.    Kebble,   3     possession,  and  the  price,  which  was  to 
M.  &  Gr.  100,  where  it  was  held  that     be  paid  before  removal,  unpaid, 
the  vendee  could  not  maintain  trover         (i)   10  M.  &  W.  451. 
against  the  vendor  for  taking  the  goods  (j)  1  Q,  B.  389. 

away,  the  plaintiff  not  being  in  actual 
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Although  the  vendee  may  have  become  insolvent,  still  if 
the  state  of  his  accounts  with  the  vendor  be  such  that  the 
vendor  is,  upon  the  whole,  indebted  to  the  vendee,  he  cannot 
atop  in  transitu  goods  of  less  value  consigned  to  the  vendee, 
on  account  of  the  balance ;  for  the  delivery  of  them  to  the 
vendee's  representatives  can,  in  that  case,  be  productive  of  no 
injustice :  and  if  the  balance  against  him  be  occasioned  by  the 
vendee's  being  under  acceptances  for  his  accommodation,  he 
cannot  stop  i7i  transitu  until  the  bills  arc  paid.  (A) 


Who  possesses 
it. 


Section  II.  —  Who  possesses  it. 

The  person  who  stops  goods  in  transitu,  must  not  be  a 
mere  surety  for  their  price,  one,  for  instance,  who  has,  at  the 
request  of  the  vendee,  accepted  bills  drawn  by  the  vendor, 
for  their  purchase  money.  (/)  But  a  person  abroad,  who,  in 
pursuance  of  orders  sent  him  by  a  British  merchant,  pur- 
chases goods,  on  his  own  credit,  of  others  whose  names  are 
unknown  to  the  merchant,  and  charges  a  commission  on  the 
price,  is  a  consignor,  so  as  to  entitle  him  to  stop  the  goods  in 
transitu,  if  the  merchant  fail  while  they  are  on  their  passage ; 
for  he  stands  in  the  light  of  a  vendor,  and  the  British  merchant 
of  his  vendee  (m) :  and  so  is  a  person  who  consigns  goods  to  be 
sold  on  the  joint  account  of  himself  and  the  consignee,  (n) 


How  long  it 
continues. 


Section  III.  —  How  long  it  continues. 

The  period  during  which  the  right  to  stop  the  goods  con- 
tinues, is,  as  we  have  seen,  co-extensive  with  that  of  their 
transit  from  the  vendor  to  the  purchaser.  Hence,  in  cases 
where  the  propriety  of  a  resumption  of  this  sort  is  questioned. 


(ft)Vertue  v.  Jewell,  4  Camp.  31. 
(Z)  Siflfken  v.  Wray,  6  East,   371. 
See  Sweet  v.  Pym,  1  East,  4. 
(m)  Feise  v.  Wray,  3  East,  93. 


1  7.     As  to  the  authority  of  an  agent  to 
'  stop  goods  in  transitu,  and  the  effect  of 

a  ratification,   Nicholls  v.  Le  Feuvre, 

2  Bing.  N.  C.  81.     Whitehead  v.  An- 


(w)  Newsom   v.    Thornton,  6    East,     derson,  9  M.  &  W.  518. 
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the  point  disputed  generally  is,  whether  at  the  time  of  seizure  How  long  it 

by  the  vendor,  the  transit  of  the  goods  had  or  had  not  de-  " 

terinined.  Such  cases  always  mainly. depend  upon  their  own 
peculiar  circumstances,  but  the  general  rule  to  be  collected 
from  all  the  decisions  is,  that  goods  are  to  be  deemed  m  tran- 
situ, so  long  as  they  remain  in  the  possession  of  the  carrier, 
as  such,  whether  by  water  or  land  (o),  even  though  such  a 
carrier  may  have  been  appointed  by  the  consignee  himself  (p) ; 
and  also  while  they  are  in  any  place  of  deposit  connected  with 
the  transmission  and  delivery  of  them  (^q),  and  until  they 
arrive  at  the  actual  or  constructive  possession  of  the  con- 
signee. Thus,  if  goods  be  landed  at  a  seaport  town,  and 
there  deposited  with  a  wharfinger  appointed  by  the  consignee 
to  forward  them  thence  by  land  to  his  own  residence,  they 
are  subject  to  the  consignor's  right  of  stoppage,  while  in  the 
hands  of  the  wharfinger,  (r)  But  (s)  the  transitus  is  completely 
at  an  end  when  the  goods  arrive  at  an  agent's  who  is  to  keep 
them  till  he  receives  the  further  orders  of  the  vendee.  If  a 
consignee  be  in  the  habit  of  using  the  warehouse  of  a  carrier, 
j)acker,  wharfinger,  or  other  'Such  person  as  his  own,  for  in- 
stance, by  making  it  the  repository  of  his  goods,  and  disposing 
of  them  there,  the  transit  will  be  considered  at  an  end  when 
they  have  arrived  at  such  warehouse,  {t)     In  cases,  however. 


(o)  Mills  V.  Ball,  2  B.  &  P.  457.  the  bankrupt,  though  he  allowed  them 

(p)  Hoist  V.  Pownal,    1   Esp.   240.  to  be  landed  there,  did  not  intend  to 

Northey  v.  Field,  2  Esp.  613.     Hodg-  take  possession  of  them.      It  was  held 

son  V.  Loy,  7  T.  R.  440.     Jackson  v.  by  three  Barons,  Abinger,  C.  B.   dis-- 

Nichol,  5  Bingh.  N.  C.  508.  ,  sent,  that  evidence  of  his  intention  was 

(q)  Stokes  v.  La   Riviere,   cited   in  admissible,  though  it  had  not  been  com- 

Bothlingk    ».    Inglis,     3    East,     381.  municated  to  the  wharfinger,  and  that 

Smith  r.  Goss,   1  Camp.   282.     Coates  his  inteiition  not  to  take  possession  of 

V.  Railton,  6  B.  &  C.   422.      Nicholls  the  goods  prevented  the  determination 

t>.  Le  Feuvre,    2  Bingh.     N.    C.  81.  of  the  transit.      See  Whitehead  v.  An- 

Jackson  v.  Nicholl,   5  Bingh.    N.    C.  derson,  9  M.  &  W.  518. 
508.    James  v.  Griffin,  1  M.  &  W.  20.  (r)  Mills  v.  Ball,  2  B.  &  P.  457. 

Edwards  v.  Brewer,  2  M.  &  W.   375.  («)   By  Lord  Ellenborough  in  Dix- 

James  ii.  Griffin  again  came  before  the  on  v.  Baldwin ;  and  Parke,  B.  in  Went- 

Court  in  2  M.  &  W.  622,  where  it  ap-  worth  v.  Outhwaite,  10  M.  &  W.  450. 
penred  that  the  goods  were  landed  at         (f)   Richardson  v.  Goss,    3  B.  &  P. 

the  warehouse  of  a  wharfinger,  which  119.     Scott  v.  Petit,  3  B..&  P.    469. 

the  bankrupt  used  as  his  own  for  the  Foster  v.  Frampton,   6  B  &   C.   107. 

purpose  of  storing  such  goods.     But  Allen  v.  Gripper,  2  Tyrwh.  217.    2  C. 
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How  long  it       wlicre  the  right  of  stoppage  in  transitu  is  to  be  defeated  by  a 

eontiiiues,  .  •111  t  /.     i 

constructive  possession  through  the  medium  ot  the  carrier, 

acts  of  dominion  exercised  by  the  vendee  over  the  goods 
while  in  the  carrier's  hands,  (as,  for  instance,  by  taking  sam- 
ples,) will  not  have  the  effect  of  creating  such  a  constructive 
possession,  unless  they  be  accompanied  by  such  circumstances 
as  denote  that  the  carrier  was  intended  to  keep,  and  assented 
to  keep,  the  goods  in  the  nature  of  an  agent /br  custody,  {ii) 
Nay,  if,  after  goods  are  sold,  they  remain  in  the  vendor's  own 
warehouse,  and  he  receives  warehouse  rent  as  such  and  not 
as  quasi  parcel  of  the  price,  that  operates  as  a  delivery  to  the 
purchaser,  and  puts  an  end  to  the  right  to  stop  in  transitu  {v) : 
and  it  has  been  decided,  that  where  part  of  the  goods  sold  by 
one  entire  contract  is  taken  possession  of  by  the  vendee, 
without  any  intention  on  the  vendor's  part  of  retaining  the 
rest,  but  as  a  step  towards  and  in  progress  of  the  delivery  of 
the  whole ;  that  is  to  be  deemed  a  taking  possession  of  the 
whole  (t«);  though  it  is  otherwise  if  there  were  such  an  in- 
tention, {x)  But  it  has  been  said  that,  prima  facie,  a  delivery 
of  part  imports  an  intention  to  deliver  the  whole.  (3/)  And  if 
the  vendee  charter  a  ship  to  convey  the  goods,  not  to  himself, 
but  to  a  foreign  port,  on  a  commercial  speculation  for  his 
own  benefit,  a  delivery  on  board  that  ship  is,  in  point  of  law, 
a  delivery  to  the  vendee  himself,  and  a  determination  of  the 
transit  (z) ;  for,  as  between  him  and  the  seller,  the  goods 

&  J.   218.;    and  Wentworth  v.  Outh-  them    in    Hanson   ».   Meyer,    6   East, 

waite,  10  M.  &  W.  436.      Dodson  v.  614.     Jones  v.  Jones,  8  M.  &  W.  431. 

Wentworth,  4  M,  &  Gr.  1080.     Rose  {x)  Bunney  v.  Poyntz,  4  B.  &  Ad. 

V.  Pickford,  8  Taunt.  83.      See  James  568.      Dixon    v.   Yates,   5    B.  &    Ad. 

V.  Griffin,   2  M.   &  W.   622,  and    the  313.      Tanner  v.  Scovell,  14  M.  &  W. 

judgment   in   Whitehead  v,  Anderson,  28. 

9  M.  &  W.  534.  (y)  Per  Taunton,  J,,  Belts  p.  Gib- 

(m)  Whitehead   v.   Anderson,  9  M.  bins,  2  Ad.  &  E.  51,  sed  qucere.  And  in 

&  W.  518.  Tanner  p.  Scovell,  14  M.&W.  28,  the 

(y)  Hurry  u.  Mangles,  1  Camp.  452.  Court  of  Exchequer  dissented  from  the 

See  Miles  v.  Gorton,  and  see  Lord  El-  dictum  of  Taunton,  J.,  and  approved  of 

lenborough's    remarks    in    Stoveld    v.  Hiivs,  quare.     See  p.  37.  G.  M.  D. 

Hughes,  14  East,  308.  (2)     Fowler    v.    M'Taggart,    cited 

(w)  Hammond  r.   Anderson,    1   N.  7  T.  II.  442 ;   1  East,  522,  and  3  East, 

R.   69,  and  see   Slubey  v.  Heyward,  388.    Jones  «.  Jones,  8  M.  &  W.  431. 
2  li.    Bl.   504,    and  the   remarks    on 
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have  arrived  at  the  end  of  their  journey,  and  their  voyage  on  How  long  it 
board  the  chartered  vessel  is  a  new  one  under  the  direction  '""^' 

of  the  purchaser. 

Section  IV.  —  Hoio  defeated. 

It  has  been  ah'eady  observed,  that  the  delivery  of  goods  How  defeated, 
to  a  carrier  named  by  the  vendee,  though  a  delivery  to  the 
vendee  himself,  for  many  purposes,  is  not  such  a  one  as  to 
put  an  end  to  the  right  to  stop  them  in  transitu  ;  and  It  has 
been  thought  that  the  vendee,  when  a  particular  place  of 
delivery  has  been  appointed,  cannot  anticipate  the  regular 
determination  of  the  transit,  by  going  to  meet  the  goods 
upon  their  journey,  (aj  This,  however,  as  a  general  rule, 
has  been  much  questioned.  "  If,"  said  Baron  Parke,  in 
Whitehead  v.  Anderson  (b),  "  the  vendee  take  them  out  of  the 
possession  of  the  carrier  Into  his  own  before  their  arrival, 
with  or  without  the  consent  of  the  carrier,  there  seems  no 
doubt  that  the  transitus  Is  at  an  end."  But,  at  all  events, 
whatever  may  be  the  effect  of  the  receipt  of  goods  by  the 
vendee  before  the  regular  determination  of  the  transit.  It 
seems  clear  that  the  vendor's  right  to  stop  them  cannot  be 
taken  away  by  the  vendee's  making  a  demand  of  them,  while 
on  their  journey,  with  which  the  carrier,  whether  rightly  or 
wrongly,  refuses  to  comply,  (c)  Nor  will  the  vendor's  right 
be  defeated  by  the  exercise  of  any  claim  against  the  con- 
signee, such,  for  instance,  as  process  of  foreign  attachment 
at  the  suit  of  a  creditor  of  the  vendee  (d),  or  the  carrier's 
claim  of  a  general  lien  for  the  balance  due  to  him  by  the 
vendee  (e),  or  (generally  speaking)  by  his  vendee's  selling 


(a)    Hoist  V.  Pownal,   1  Esp.  240.  (6)  9  M.  &  W.  533. 

Lord  Kenyon.     Sed  vide  the  observa-  (c)    Jackson    t;.    Nichol,    5  Bingh. 

tionsof  Lord  Alvanley,  in  Mills?;.  Ball,  N.  C.  508.     Whitehead  v.  Anderson, 

2  B.  &  P.  461,  and  those  of  Chambre,  9  M.  &  W.  518. 

J.,  in  Oppenheimw.  Russell,  3  B.  &  P.  {d)  Smith  v.  Goss,  1  Camp.  282. 

54.      See    too     Foster   v.    Frampton,  (e)  Butler  v.  Woolcot,  2  N.  R.  64. 

6  B.  &  C.  107.  Nicholls  v.  Le  Feuvre,  2  Bingh.  N.  C, 

St. 
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How  defeated,  them  again  to  a  third  party,  the  ordinary  rule  of  law  being 
that  the  second  vendee  of  a  chattel  cannot  stand  in  a  better 
situation  than  his  vendor.  (/)  We  have,  however,  seen  that 
the  negotiation  of  a  bill  of  lading  will  defeat  the  vendor's 
right  to  stop  in  transitu  ;  and  the  Factors  Acts,  as  we  have 
also  seen  ((/),  profess  to  confer  similar  efficacy  on  the  transfer 
of  the  instruments  which  are  therein  enumerated,  (h) 

It  must,  however,  be  observed,  that  the  negotiation  of  a 
bill  of  lading  or  other  instrument  by  way  of  pledge  defeats 
only  the  le^al  right  to  stop  in  transitu,  for,  in  equity,  the 
vendor  may,  by  giving  notice  to  the  pledgee,  resume  his 
former  interest  in  the  goods,  subject  to  the  pledgee's  claim, 
and  will  be  entitled  to  the  residue  of  their  proceeds  after 
the  pledgee's  demand  has  been  satisfied  out  of  them,  or  to  the 
goods  themselves,  if  it  be  satisfied  aliunde  (z),  notwith- 
standing the  pledgee  may  have  other  demands  against  the 
consignee.  The  indorsement,  therefore,  of  a  bill  of  lading  as 
a  pledge  for  a  specific  sum,  though  it  transfers  the  property 
in  the  goods,  will  only  bar  the  right  of  the  consignor  to 
stop  in  transitu  to  that  extent,  and  in  a  Court  of  Equity  he 
may  recover  from  the  indorsee  the  difference  between  the 
sum  for  which  the  pledge  was  made  and  the  sum  realised  by 
their  sale,  although  the  indorsee  has  other  claims  upon  the 
consignee,  (j) 


HoTT  exercised 


Section  V.  —  How  exercised. 

A  consignor  who  is  desirous,  and  who  has  a  right,  to  stop 
his  goods  in  transitu,  is  not  obliged  to  make  an  actual  seizure 
of  them  while  upon  their  road;  it  is  sufficient  to  give  notice 
to  the  carrier  in  whose  hands  they  are,  on  the  delivery  of 


(/)  Dixon  V.  Yates,   5  B.  &  Adol.  7  Taunt.  265.     See  Hawes  v.  Watson, 

313.  2B.  &C.540. 

(</)  Ante,    b.  i.    cap.    5.    p.  123    to  (r)  In  re  Westzintluis,  5  B.  &  Ad. 

131.  817. 

(A)  See  Zwinger  v.  Samuda,  Holt,  (j)  Spalding  r.  Ruding,  6  Beav,  376, 
N.  P.  C.  395  ;  but  sec  the  case  in  banc, 
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which  notice  it  becomes  that  person's  duty  to  retain  the  goods,   How  exercised. 

so  that  if  he  afterwards,  by  mistake,  deliver  tliem  to  the 

vendee,  the   vendor   may  bring  trover  for  them  (A),   even 

against  the  vendee's  assignees,  if  he  himself  have  become 

bankrupt ;  and  the  carrier,  Avho,  after  the  receipt  of  such  a 

notice,  delivers  the  goods  to  the  vendee,  is  guilty  of  a  tortious 

act,  for  which  he  may,  of  course,  be  held  responsible.  (  T) 

This  Notice  must,  however,  that  it  may  be  effectual,  be 
given  to  the  person  who  has  the  immediate  custody  of  the 
goods  ;  if  given  to  a  principal  whose  servant  has  such  custody, 
it  must  be  given  at  such  a  time,  and  under  such  circumstances, 
that  the  principal,  by  the  exercise  of  reasonable  diligence,  may 
communicate  it  to  his  servant,  (m) 

(A)  Litt  V.  Cowley,  7  Taunt.  169.  3  East,  381.      Hunter  v.  Beale,  (Lord 

(  /)  Stokes  V.  De  la  Riviere,  (Lord     Mansfield,)  cited  3  T.  R.  466. 
Mansfield,)  cited  in  Bothlingk  v  Inglis,  (w)  Whitehead  r.  Anderson,   9  M. 

&W.  518. 


503  MERCANTILE   REMEDIES. 


CHAPTER  11. 

LIEN. 

Section  1.  Lien  —  ichat. 

2.  How  acquired. 

3.  How  lost. 

Section  I.— Xzen — what 

Lien  — what.  A  LIEN  is  a  right  to  retain  property,  until  a  debt  due  to 
the  person  retaining  has  been  satisfied,  (a)  It  is  not  incom- 
patible with  a  right  on  the  part  of  the  person  claiming  it  to 
sue  for  the  same  debt ;  but  he  is  allowed  to  do  soj  retaining 
his  lien  as  a  collateral  security,  (h)  There  are  two  species  of 
liens  known  to  the  law,  viz.  Particular  and  General.  Par- 
ticular liens  are  where  persons  claim  to  retain  the  goods  in 
respect  of  which  the  debt  arises ;  and  these  are  favoured  by 
the  law.  General  liens  are  claimed  in  respect  of  a  general 
balance  of  account,  and  these  are  to  be  taken  strictly,  (e) 
Where  a  lien  exists,  it  is  available,  although  the  debt  for 
which  the  party  retaining  claims  to  hold  the  goods  be  of  more 
than  six  years'  standing,  and  the  remedy  by  action  at  law 
barred,  in  consequence,  by  the  Statute  of  Limitations,  {d ) 
The  goods  while  they  continue  in  the  possession  of  the  per- 
son entitled  to  a  lien  cannot  be  seized  in  execution  for  the 
real  owner's  debt,  {e) 

(a)  2  East,  235  ;    2  Rose,  357.     In  (6)   Hughes  v.  Lenny,    5  M.  &  W. 

Sunbolf  V.  Alford,  3  M.  &  \V.  248,  an  183. 

innkeeper  set  up  a  claim  of  lien  on  his  (c)  Per  Heath,  J.,  3  B,  &  P.  494. 

guest's   person,    which    was,    however,  (d)  Spears    r.    Hartley,  3   Esp.  81. 

negatived  by  the  Court  without  hesita-  Higgins  v.  Scott,  2  B.  &  Ad.  413.   Re 

tion,  as  was  his  claim  of  a  right  to  take  Broomhead,  16  L.  J.  Q,.  B.  355. 
the  guest's  coat  from  hi»  person  and         (e)  Legg  v.  Evans,  6  M.  &  W.  36. 
detain  it. 
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Section  II.  —  How  acquired. 

The  doctrine  of  lien  originated  in  certain  principles  of  the  How  acquired, 
common  law,  by  which  a  party  who  was  compelled  to  receive 
the  goods  of  another  was  also  entitled  to  retain  them  for  his 
indemnity;  thus  carriers  and  innkeepers  had,  by  the  com- 
mon law,  a  lien  on  the  goods  entrusted  to  their  charge  (/) : 
the  rescuer  of  goods  from  perils  of  the  sea  has,  as  we  have 
already  remarked,  on  grounds  of  public  policy,  a  lien  at 
common  law  for  salvage ;  and  it  is  a  principle  that  where  an 
individual  has  bestowed  labour  and  skill  in  the  alteration  and 
improvement  of  the  properties  of  the  subject  delivered  to 
him,  he  has  a  lien  on  it  for  his  charge :  thus  a  miller  and  a 
shipwright  {g)  have  each  a  lien ;  so  has  a  trainer,  for  the 
expense  of  keeping  and  training  a  race-horse  (Ji),  for  he  has, 
by  his  instruction,  wrought  an  essential  improvement  in  the 
animal's  character  and  capabilities.  And,  if  the  owner  of  a 
stallion  receive  a  mare  for  the  purpose  of  being  covered,  he 
has  a  lien  on  her  for  his  charge,  for  she  will  be  rendered  more 
valuable  by  proving  in  foal.  (J)  But  here  the  rule  appears  to 
stop,  and  not  to  include  cases  wherein  expense  has  been  be- 
stowed upon  the  object  claimed  to  be  retained,  without  pro- 
ducing any  alteration  in  it  (j)  :  thus  it  has  been  decided  that 
a  livery-stable  keeper  has  no  lien  for  the  keep  of  a  horse  (k), 

(/)  Skinner  v.  Upshaw,  Ld.  Raytn.  M.    743.      But  see   Taylor  v.   James, 

752.  2  Rolle's  Ahr.  92  ;   M.  pi.  3.    Lcnton 

{g)  Ex  parte  Ockenden,  1  Atk.  235.  "•  Cook,  B.  N.  P.  45.      See  Sanderson 

Franklin  v.   Hosier,  4   B.  &   A.  341.  v.  Bell,  2  C.  &  M.  304.  4  Tyrwh.  244, 

See  Ex  parte  Bland,  2  Rose,  91.  v.hi  per  Bayley,  B. 

(/i)  Bevan  v.  Waters,  M.  &  M.  236.  "  The  two  cases,  Wallace  v.  Wood- 
See,  however,  the  observations  of  Parke,  gate  and  Bevan  v.  Waters,  in  one  of 
B.,  in  that  case  in  Jackson  v.  Cum-  which  the  right  of  lien  was  allowed, 
niins,  5  M.  &  W.  350,  351.  and  in  the   other   not,  seem  to  me  to 

(t)  Scarfe  r.   Morgan,  4  M.  &  W.  point  out  the  true  distinction.      In  the 

270.  case  of  the  livery-stable  keeper,  who 

(j)  Stone  t'.  Lingwood,  1  Str.  651.  does  nothing  to  the  horse  except  sup- 

and  see  8  C.  &  P.  6  ;  sed  vide  1  H.  Bl.  plying  bim  with  hay  and  oats,  there 

85.  is  no  lien,  hut  where  work  is  done  by 

{k)  Wallace  v.  Woodgate,  R.  &  M.  training    a    horse,   there  is  a  right  of 

293.      Judson   r.    Etheridge,    1    C.  &  lien.      In  the    case    of  a  livery-stable 
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How  acquired,  nor  an  agister  of  a  horse  or  cow  (/),  for  its  agistment.  Such 
is  the  description  of  a  lien  at  common  law.  "Whenever  one 
of  any  other  kind  is  sought  to  be  established,  the  claim  to  it 
is  not  deduced  from  principles  of  common  law,  but  founded 
upon  the  agreement  of  the  parties,  either  expressed  or  to  be 
inferi'ed  from  usage  (?n),  and  will  fail,  if  some  such  contract 
be  not  shewn  to  have  existed,  (n) 

By  special  agreement.  —  With  respect  to  liens  by  express 
agreement,  little  need  be  said;  the  question,  whether  one 
have  or  have  not  been  created,  depends  upon  the  special  terms 
of  each  individual  contract.  Where  the  intention  of  the 
parties  to  create  one  is  plain,  there  can  be  no  doubt  of  their 
legal  right  to  carry  it  into  effect  (o),  and,  as  they  can  deal 
as  they  please  with  their  own  property,  they  may,  of  course, 
frame  their  contract  so  as  to  exclude  the  right  of  lien,  as  well 
as  to  create  or  to  extend  it ;  and  this  may  be  done,  either  by 
direct  words,  or  the  insertion  of  some  stipulation  incompatible 
with  the  existence  of  a  right  of  lien  {^p),  or  a  similar  usage  of 
trade,  consistent  with,  and  incorporated  by  implication  into, 
the  contract,  {q)  Indeed,  it  once  was  thought,  that  wherever 
there  was  an  agreement  for  the  payment  of  a  fixed  sum,  the 
right  of  lien  must  be  taken  to  have  been  abandoned,  (r)  But 
this  doctrine,  which  seems  unreasonable,  has  been  overturned; 
and  the  rule  now  is,  that  the  mere  existence  of  a  special 


keeper    who    dressed   a    horse,  if  the  law ;    see    Harrington  v.   Price,    3  B. 

claim  for  dressing  could  be  separated,  &    Ad.    170.      Cumpston  v.    Haigh,   2 

in  that  respect  there    might  be  some  Bingh.  N.  C.  449. 

right  of  lien,   but  if  an   entire  claim,  (o)  See    Small  v.   Moats,  9  Bingh. 

compounded  of  feeding  and  dressing  574.     Ward  v.  Bell,   1    C.  &  M.  848. 

is  set  up,  it  must  attach  for  both ;  the  (p)   Owenson  c.  Morse,  7  T.  R.  64. 

trainer  probably  claimed   for   nothing  Boardman    v.    Sill,    1    Camp.    410,  n. 

but    training,  and    so   his    claim    was  Walker  v.  Birch,  6  T.  R.  258.     Wey- 

allowed."  mouth  v.  Boyer,  1  Ves.  jun.  416.     See 

(/)  Jackson    v.    Cummins,  5    M.  &  Lucas    r.    Nockells,    10    Bingh.    157. 

W.  342.  Crawshaw  v.  Homfray,  4  B.  &  A.  50. 

(m)  See  Naylor  v.  Mangles,  1  Esp.  (g)    Raitt    v.    Mitchell,      4   Camp. 

109.     Kirkman  v.  Shawcross,  6  T.  R.  146. 

14.  (r)    Brennan  v.    Currint,    Say.     R. 

(n)  Pratt  ».    Vizard,   5   B.    &    Ad.  224  ;  B.  N.  P.  45.     Collins  v.  Ongley, 

808.      See  also   Ogle  v.    Storey,  4  B.  there  cited. 
&  Ad.  735  ;  and  quare,  if  that  case  be 
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agreement  will  not,  of  itself,  exclude  the  right  of  lien,  hut  How  acquired, 
that,  if  any  of  its  terms  be  inconsistent  with  such  right,  it 
will  do  so.  (s)  Thus,  an  agreement,  stipulating  for  payment 
in  a  particular  manner  and  out  of  a  particular  fund,  might 
possibly  be  held  inconsistent  with  the  right  of  lien.  (^)  Thus, 
too,  it  is  remarked  by  Baron  Parke,  in  his  judgment  in 
Jackson  V.  Cummins  (u),  that,  even  if  a  lien  could  have  been 
claimed  at  common  law  in  respect  of  agistment  generally,  it 
would  be  excluded  in  a  case  of  agistment  of  milch  cows,  by  a 
necessary  implication  arising  from  the  nature  of  the  subject- 
matter,  since  the  owner  must  have  possession  of  them  during 
the  time  of  milking,  which  establishes  that  it  was  not  in- 
tended the  agister  should  have  the  entire  control.  His 
Lordship  observes,  that  a  similar  implication  would  arise  in 
the  case  of  a  livery  stable-keeper,  since  it  must  be  his  in- 
tention that  the  owner  of  the  horse  should  take  him  out; 
and  that,  even  in  such  a  case  as  Bevan  v.  Waters,  there  might 
be  a  distinction  between  the  situation  of  the  trainer  of  a  horse 
for  ordinary  purposes  and  the  trainer  of  a  race-horse,  which, 
according  to  usage,  may  be  taken  away  to  run  for  various 
plates  during  his  training. 

By  Usage.  —  As  to  liens  resulting  from  usage,  these  depend 
upon  implied,  as  those  last  mentioned  upon  exjjress  contract,  (v) 
The  usage  whence  such  an  agreement  may  be  implied,  is 
either  the  common  usage  of  trade,  or  that  of  the  parties 
themselves,  in  their  previous  dealings  with  each  other,  (w) 
Of  this  description  are  most  general  liens,  none  of  which 
existed  at  common  law,  but  all  depend  upon  the  agreement 
of  the  parties  themselves,  either  expressed,  or  to  be  inferred 
from  their  previous  dealings,  or  from  the  usage  of  trade  and 


(s)   Chase  v.  Westmore,  5  M.  &  S.  519;  7  East,  224.     Kirkman  v.  Shaw- 

180.     Hutton  V.  Bragg,  2  Marsh.  345.  cross,  6  T.  R.  14.    Barnett  v.  Brandao, 

349  ;  7  Taunt.  25.  6  M,  &  Gr.  630. 

{t)  See   Piiinock  v.  Harrison,  3  M.  {w)  Holderness  v.  Collinson,  7  B.  & 

&  W.  532.  C.  212,  ;9er  curiam.      Ex  parte  Ocken- 

(m)  5  M.  &  W.  350,  351.  den,  1  Atk.  236.     Kirkman  v.  Shaw- 

(«)   Rushforth  v.  Hadfield,   6  East,  cross,  6  T.  R.  14. 
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How  acquired,  the  declslons  of  the  courts  of  law  thereon,  (x)  It  has  been 
settled,  that  an  attorney  has  a  lien  for  his  general  balance,  on 
papers  of  his  clients,  which  come  to  his  hands  in  the  course 
of  his  professional  employment,  (y)  So  a  banker,  who  has 
advanced  money  to  a  customer,  has  a  lien  for  his  general 
balance  (z),  upon  securities  belonging  to  such  customer,  which 
come  into  his  hands,  but  not  on  muniments,  pledged  for  a 
specific  sum  (a),  or  left  casually  at  his  shop,  after  his  own 
refusal  to  advance  money  on  them  (b),  or  negotiable  instru- 
ments, belonging  to  a  third  person,  left  in  the  banker's  hands 
by  his  customer,  (c)  So  it  has  been  determined  that  calico 
printers  (d),  dyers  (e),  and  wharfingers  (/),  have  liens  for  their 
general  balance,  but  not  fullers,  (y)  However,  notwith- 
standing these  decisions,  it  does  not  appear  certain  that  the 
right  of  lien  may  not,  even  with  respect  to  some  of  the  above 
trades,  be  hereafter  contested,  for  the  Court  has  remarked 
with  respect  to  wharfingers,  that  there  may  be  a  usage  in  one 
place  varying  from  that  which  prevails  in  another  (/<) ;  the 
party,  therefore,  claiming  to  retain  goods  for  a  general  ba- 
lance, should,  in  almost  every  instance,  be  prepared  with 
evidence  of  the  usage  applicable  to  his  own  case.  It  is,  how- 
ever, established  too  well  for  dispute,  that  a  factor  has  a  lien 


(x)  See    Leuckhart    v.    Cooper,    3  (c)   Brandao  v.  Barnett,  1  M.  &  Gr. 

Bingh.   N.  C.  99,  in  which  defendant  908.      S.  C.   6  M.  &  Gr.    630.    Dom. 

claimed  a  lien  by  the  custom  of  Lon-  Proc.  12  CI.  &  Fin.  787. 
don,  which  the  C.  P.,  however,  held  to  (d)  Weldon  v.  Gould,  3  Esp.  268. 

be  unreasonable.  (e)   Saville  v.    Burchard,  4  Esp.    53. 

(y)  Stevenson  v.  Blakelock,  1  M.  &  See    also  6    East,  523  ;  yet   in    other 

S.  535.      If  he  be  the  town-clerk  of  a  cases  the  evidence  has  been  insufficient 

corporation,  or  steward  of  a  manor,  he  to  establish  it.      Green  v.    Farmer,    4 

will   have  a  lien  for  work  done  in  his  Burr,   2214.      Close  v.  Waterhouse,  6 

professional,  though  not  for  work  done  East,  523,  n.      Bennett  v.  Johnson,  2 

in   his  official  capacity:   King  v.  Wil-  Chitty,  455. 

liams,  5  Ad.  &  E.    423.      Worrall  v.  (/)  Naylor  v.  Mangles,  1  Esp.  109. 

Johnson,  2  Jac.  &  Walk.  214.  Spears  v.  Hartly,  3  Esp.  81.      The  lien 

(2)  Davis  V.  Bowsher,  5  T.  R.  488.  of    wharfingers    was     said     by    Lord 

Bolton   V.    Puller,     1     B.    &   P.    539.  Kenyon,  in  Naylor  v.  Mangles,  to  have 

Giles  V.  Perkins,  9  East,  12.     See  Bo-  been    proved    so    often    that   it  was  a 

sanquet  v.  Dudman,  1  Stark.  1.     Bar-  settled  point, 
nett  V.  Brandao,  6  M.  &  Gr.  630.  (g)  Rose  v.  Hart,  8  Taunt,  499.    2 

(a)  Vandeizee  v.   Willis,   3  Bro.   C.  B.  Moore,  547. 
C.  21.  (A)  Holderness  v.  CoUinson,  7  B.  & 

(5)  Lucas  u.  Dorien,  7  Taunt.  278.  C.  212. 
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upon  all  goods  in  his  hands,  for  the  balance  of  his  general  How  acquired, 
account  (i) ;  and  even  on  the  price  of  those,  with  the  pos- 
session of  which  he  has  parted.  Thus  where  A.  consigned 
goods  to  B.,  a  factor,  to  whom  he  owed  more  than  their 
value,  and  B.  sold  them  to  C.  to  whom  he  was  himself  in- 
debted, the  factor  having  become  bankrupt,  it  was  decided 
that  he  had  a  lien  on  the  whole  price  due  from  C,  which 
must  consequently  be  placed  to  the  credit  of  his  assignees,  in 
winding  up  his  account  with  C,  and  that  A.  was  not  entitled 
to  any  portion  of  it.  (J)  But  a  factor  has  not  a  lien  for  debts, 
which  accrued  before  his  character  as  such  commenced.  (A) 
Policy  brokers  have  also  a  general  lien,  and  may  avail  them- 
selves of  it  to  obtain  payment  of  the  balance  due  to  them 
from  their  employer,  though  merely  an  agent,  if  he  did  not 
disclose  his  principal  (I) ;  but  not  if  they  know,  or  there  is 
enough  to  indicate  to  them,  his  representative  character,  (m) 
Whether  carriers  have,  by  the  usage  of  trade,  a  general  lien, 
is  a  matter  which  has  been  of  late  years  a  good  deal  dis- 
puted (w) :  the  prevailing  opinion  seems  to  be  that  they  have. 
But  the  master  of  a  ship  has  no  lien  on  the  vessel,  or  her 
freight,  either  for  his  wages  or  disbursements  on  her  ac- 
count, (o) 


(i)  Houghton  V.  Matthews,  S  B.  &  a  factor,  to  insure,  was  held  to   have  a 

P.  485.       Krupfcr  v.  Wilcox,  Ambler,  lien  on  the  policy,  to  the   extent  of  the 

252.      Gardener   v.    Coleman,    cited  1  factor's  balance  against  his   principal  : 

Burr.  494 ;  6  East,    28,    n.      Man  v.  this  was  on  the  ground  that  the  factor 

Shifner,  2  East,  523.  had  a  lien,  and  that  the  broker  might 

(j)  Hudson  V.  Granger,  5  B.  &  A.  be  considered  his  servant  to  retain  the 


27.       See    Drinkwater    v.     Goodwin,  goods.      See   Maccombie  v.   Davies,  7 

Cowp.  25 1 ,  and  ante,  book  i.  c.  5.  East,  5.      Therefore  the  right  of  a  sub- 

(A)  Houghton  v.  Matthews,  S  B.  &  agent  to   retain  against  the  principal 

P.  485.      See  Walker «.  Birch,6,T.  R.  can  never  extend  beyond  that  of  the 

258,  per  Lawrence,  J.   Olive  v.  Smith,  immediate  agent.     Solly  v.  Rathbone, 

5    Taunt.    56.     Weldon    v.  Gould,    3  2    M.    &    S.    298.       See   Jackson    v. 

Esp.  268.  Clarke,  1  Y.  &  J.  216. 

(Z)  Mann  v.  Forester,  4  Camp.  60.  (n)  Rushforth  v.  Hadfield,  6  East, 
Westwood  V.  Bell,  ibid.  349.  Bell  v.  5 1 9  ;  7  East,  244.  Aspinall  v.  Pick- 
Jutting,  1  Moore,  155.  ford,  3  B.  &  P.  44,  n.  a. 

(m)  Maans   v.    Henderson,    1   East,  (o)  Hussey  v.  Christie,  9  East,  426  ; 

335.    Snook  c.  Davidson,  2  Camp.  218;  13  Ves.    594,      Smith  v.   Plummer,   1 

see,  however,  Mann  v.  Shifner,  2  East,  B.  &  A.  575.  Atkinson  v.  Cotesworth, 

523,  529,  where  a  broker  employed  by  3  B.  &  C.  647. 
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Section  III.  —  How  Lost. 

How  lost.  As  a  lien  is  a  right  to  retain  possession,  it  follows  of  course 

that  where  there  is  no  possession  there  can  be  no  lien,  (jp) 
It  also  follows  that  where  the  possession  of  the  goods  has 
once  been  abandoned,  the  lien  is  gone ;  but,  when  the  master 
of  a  ship,  in  obedience  to  revenue  regulations,  lands  goods  at 
a  particular  wharf  or  dock,  he  does  not  thereby  lose  his  lien 
on  them  for  the  freight  {q) ;  and,  where  they  are  not  required 
to  be  landed  at  any  particular  dock,  the  common  practice  is 
to  land  them  at  a  public  wharf,  and  direct  the  wharfinger 
not  to  part  with  them  till  the  charges  upon  them  are  paid  (r) : 
in  this  case  the  wharfinger  is  the  ship-master's  agent,  and  the 
goods  remain  in  the  constructive  possession  of  the  latter. 
But  otherwise,  the  rule  concerning  possession  is  so  strict, 
that  if  a  party,  having  a  lien  on  goods,  cause  them  to  be 
taken  in  execution  at  his  own  suit,  and  purchase  them,  he  so 
alters  the  nature  of  the  possession,  that  his  lien  is  destroyed, 
though  the  goods  may  have  never  left  his  premises,  (s)  And 
if,  when  the  goods  are  demanded  from  him,  he  claim  to  retain 
them  on  some  different  ground,  and  make  no  mention  of  his 
lien,  he  will  be  considered  as  having  waived  it,  and  the  owner 
of  the  goods  may  sue  him,  without  tendering  a  satisfaction 
for  the  debt  which  created  his  lien,  (t)  For  it  is  to  be  re- 
membered, that,  in  all  cases,  the  owner  of  the  goods,  on 
tendering  such  satisfaction,  has  a  right  to  his  property  ;  and 
if  the  creditor  refuse,  after  such  tender,  to  restore  it,  he  does 
so  at  his  peril,  for  if  the  tender  wxre  sufficient  in  amount,  he 
is  a  wrong  doer,  and  answerable  for  his  misconduct  in  an 

(p)  Hutton  V.  Bragg,  7  Taunt.  14.  (s)  Jacobs  v.  Latour,  5  Bing.  130. 

Kruger V.Wilcox,  Ambl.  254;  1  Burr.  (<)  Boardman  v.  Sill,  1  Campb.  410, 

494.      Sweet  t).  Pym,  1  East,  4.      The  n.,and  see  Knight?\  Harrison,  2  Saund. 

peculiarity,  in  this  respect,  of  a  vendor's  on  PI.  and  Evidence,  641,  and  Thompson 

lien,  if  it  can  properly  be  so  called,  for  v.  Trail,  6  B.  &  C,  3(5.     Jones  v.  TarJe- 

his  price,  has  been  treated  of  in  the  last  ton,  9M.  &  W.  675.   Dirks  v,  Richards, 

chapter.  4  M.  &  Gr.  574.      Caunce  v.  Spanlon, 

(9)  Wilson  w.  Kymer,  1  M.  &  S.  157.  7  M.  &  Gr.  903. 

(r)  Abbott  on  Shipping,  377.  8th  Ed. 
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action.     Nor,  Indeed,  is  an  actual  tender  strictly  so  called   How  deter- 

necessary  if  the  person  in  whose  possession  the  goods  are  — 

have  signified  his  refusal  to  accept  the  amount  really  due.  (u) 
Moreover,  the  possession  must  be  lawful :  a  creditor  cannot 
tortiously  seize  upon  his  debtor's  goods,  and  then  claim  to 
retain  them  by  virtue  of  a  lien  (v)  ;  so,  if  he  abuse  the  goods, 
as  for  instance,  by  pledging  them,  his  lien  Is  forfeited,  (w) 

A  right  of  lien  is  not,  however,  determined  by  an  altera- 
tion in  the  property  of  the  goods  over  which  It  is  exercised,  (x) 
Thus,  where  the  lading  of  a  ship  belongs  to  the  charterer, 
and  such  lading  is  subject  to  the  ship-owner's  lien  for  the 
freight  reserved  by  the  charter-party,  such  lading.  If  It  be 
sold  by  the  charterer  after  it  is  put  on  board,  will  pass  to  the 
purchaser,  subject  to  the  lien  which  the  ship-owner  had  before 
the  sale,  (t/) 

If  a  security  Is  taken  for  the  debt  for  which  the  party  has 
a  lien  upon  the  property  of  the  debtor,  such  security  being 
payable  at  a  distant  day,  the  lien  Is  gone,  (z)  So  too,  if 
the  parties  come  to  a  new  arrangement  and  agree  that  the 
debt  shall  be  paid  in  a  particular  manner.  But  a  mere  right 
of  set-off  to  an  amount  equal  to  that  for  which  the  lien  is 
claimed  does  not  destroy  it,  for  in  that  case  there  are  two 
parties  having  mutual  claims  on  one  another,  with  this  dif- 
ference, that  one  has  a  security,  and  the  other  has  not,  and 
In  the  absence  of  special  agreement  to  that  effect,  it  would  be  ' 

obviously  unjust  to  deprive  the  former  of  his  advantage,  (a) 

(«)  Jones  V.  Tarleton,  9  M.  &  W.  252.     Jones  r.   Cliffe,  3  Tyrwh.  577. 

675.  1  C.  &  M.  540. 

(r)   Taylor  v.    Robinson,  2  Moore,  (a:)  Small  v.  Moatcs,   9  Bing,  574. 

730,      See  NiehoUs  v.  Clent,  8  Trice,  Dixon  v.  Yates,  5  B.  &  Ad.  313. 

547.    So  it  would  seem  from  the  judg-  («)  g  Bin^fh.  592. 

ment  in  Saunderson  v.  Bell,  2  C.  &  M.  (2)   Hewison   v.  Guthrie,   2  Bingh. 

304  ;  4  Tyrwh.  244,  that  if  he  claim  a  N,  C.  755.,  or  if  the  creditor  execute 

lien  of  too  large  a  description,  the  whole  a  composition  deed  which   includes  a 

retainer  becomes  tortious,    though   he  release  of  the  original  debt.    Cowper  ». 

really  possess  one  of  a  narrower  descrip-  Green,  7  M  &  W.  633  ;    Buck  v.  Ship- 

tion.      But  Scarfe  v.  Morgan,  4  M.  &  pam,  1  Phillips,  694. 

W.  270,  is  contrary  to  this  notion.  (a)  See  Pinnock  r.  Harrison,  3  M.  & 

(w)  Scott  V.  Newington,  1  M.  &  Rob.  W.  532,  judgment  of  Alderson,  B. 
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CHAPTER    III. 


BANKRUPTCY. 


Section  1.    Who  may  be  a  Bankrupt. 

2.  How  he  may  become  a  Bankrupt. 

3.  Who  may  proceed  against  him. 
^              4.  How  to  proceed  against  him. 

5.  The  Fiat. 

6.  Proceedings  on  the  Fiat. 

7.  Consequences  of  the  Fiat. 

8.  Fiat  when  Superseded. 

9.  Bankruptcies    of    Corporations  —  Joint    Stock 

Companies. 

Bankruptcy.  The  last  subjcct  on  whlch  we  shall  treat  is  that  of  Bank- 
ruptcy.  The  Legislature,  considering  that  men  engaged  in 
mercantile  pursuits  must,  of  necessity,  be  more  often  and 
more  largely  indebted  than  other  persons ;  considering  also, 
that  it  would  be  unfair  to  creditors,  and  injurious  to  the 
interests  of  commerce  to  allow  a  failing  trader  to  select  some 
'  favoured  claimant,  and  liquidate  his  demand  at  the  expense 
of  the  rest;  has  enacted  a  series  of  regulations  called  the 
Bankrupt  Laws,  which  insure  to  the  creditors  of  an  insolvent 
trader  an  impartial  distribution  of  their  debtor's  property,  if 
they  will  take  the  right  steps  to  obtain  it ;  while,  in  order  to 
prevent  a  trader,  really  in  a  state  of  hopeless  insolvency, 
from  continuing  to  speculate  and  deceive  others,  until  he  has 
consumed  the  last  remnant  of  his  effects,  and  left  nothing  to 
be  shared  among  his  creditors,  it  is  directed  that  certain  acts, 
if  done  by  him,  shall  be  looked  on  as  conclusive  evidence  that 
he  is  in  such  a  condition  as  entitles  his  creditors  to  proceed 
against  him  under  the  bankrupt  laws :  these  acts,  the  nature 
of  which  will  be  presently  explraned,  are  therefore  called, 
acts  of  bankruptcy :   the  trader  who  has  committed  one  of 
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them  is,  from  that  time  forth,  a  bankrupt;  and  if  proceedings  Bankruptcy, 
be  not  thereupon  taken  against  him,  it  is  only  in  conse- 
quence of  the  ignorance,  indisposition,  or  good  nature  of  his 
creditors. 

But  as  it  would  be  inhuman  to  reduce  a  trader,  whose 
failure  is  imputable  less  to  his  fault  than  his  misfortune,  to 
perfect  destitution,  by  stripping  him  of  all  the  remnant  of 
his  property,  he  is,  except  in  cases  of  misconduct,  allowed  a 
sum  of  money,  out  of  the  produce  of  his  own  effects,  for  his 
future  support,  and  to  put  him  in  the  way  of  honest  industry ; 
and  this  sum  is  proportioned  to  the  value  of  his  property  as 
compared  to  his  debts,  so  that  additional  inducement  is  thus 
held  out  to  fair  dealing  and  an  early  disclosure  of  his  em- 
barrassments. Besides  this,  he  has  an  indemnity  granted 
him  of  being  free  and  discharged  for  ever,  from  all  debts 
owing  by  him  at  the  time  when  he  became  a  bankrupt.  So 
that  he  is  a  clear  man  once  again ;  and  by  the  assistance  of 
his  allowance,  and  his  own  industry,  may  become  a  useful 
member  of  the  commonwealth.  And  thus  we  see  that,  as 
upon  the  one  hand,  the  bankrupt  law  is  a  law  of  severity, 
inasmuch  as  it  compels  a  total  cession  of  the  bankrupt's  pro- 
perty, whether  he  will  or  no,  and  subjects  him,  as  we  shall 
hereafter  observe,  to  very  heavy  punishment,  in  case  of  mis- 
conduct; so,  upon  the  other  hand,  it  is  a  law  of  mercy, 
rescuing  him  from  the  pressure  of  embarrassments,  which 
might  otherwise  have  damped  his  spirits,  and  crippled  his 
future  exertions,  and  providing  him  with  the  means  of  re- 
commencing his  trade,  and  again  claiming  the  support  of 
former  connexions ;  who,  if  his  conduct,  during  the  legal  scru- 
tiny to  which  it  is  subjected,  prove  to  have  been  blameless, 
are,  as  we  find  from  experience,  often  very  forward  to  assist 
him. 

From  what  is  above  said,  it  will  appear,  that  the  policy  of 
the  bankrupt  law  comprehends  two  grand  objects.  1st.  The 
distribution  of  the  effects  of  the  debtor,  in  the  most  expe- 
ditious, equal,  and  economical  mode.  2ndly.  The  liberation  of 
his  person  from  the  demands  of  his  creditors,  after  he  has 
made  a  full  surrender  of  his  property. 

I.    L    2 
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Bankruptcy.  J  q}iq\\  consider  this  subject  in  the   following  order  of 

topics :  — 

1 .  Who  may  be  a  bankrupt. 

2.  How  he  may  become  a  bankrupt. 

3.  Who  may  proceed  against  the  bankrupt. 

4.  How  such  person  is  to  proceed,  namely,  by  striking  a 
docket  as  it  is  called,  and  procuring  the  issue  of  a  fiat. 

5.  The  fiat  and  the  jurisdiction  which  it  confers. 

6.  The  proceedings  on  the  fiat. 

7.  The  consequences  of  the  fiat  to  the  bankrupt  himself. 

8.  How  the  fiat  may  be  superseded. 

And  lastly,  as  the  bankruptcies  of  corporations  and 
joint  stock  companies  are  now  the  subjects  of  a  peculiar  sys- 
tem created  by  statute,  these  will  be  noticed  separately  in 
the  last  section. 

Section  I.  —  fVho  may  he  a  Bankrupt. 

Any  person  whatever,  who  is  capable  of  binding  himself 
by  contracts,  may,  if  he  do  such  acts  as  constitute  a  trading 
within  the  meaning  of  the  bankrupt  laws,  become  a  bank- 
rupt :  thus,  a  clergyman  (a),  a  public  oflficer,  or  the  servant 
of  an  ambassador,  may  become  bankrupt,  {h)  An  infant, 
however,  cannot  be  a  bankrupt  (c),  for  his  contracts  are, 
generally  speaking,  voidable ;  neither  can  a  feme  covert,  for 
her's  are  void,  except  in  cases  where  she  might  be  sued  at 
law  as  a  feme  sole,  ex.  gr.  where  the  husband  is  civilly  dead, 
as  if  he  be  transported  (d),  or  where  she  is  a  sole  trader  by 
the  custom  of  London,  in  which  case  she  may  be  a  bankrupt 
with  respect  to  her  separate  effects  in  trade,  {e) 

In  order  that  a  person  should  become  subject  to  the  bank- 

(a)   But  a  debt  incurred  in  the  course  (c)   Belton  v.  Hodges,  9  Bingh.  365. 

©/■  <racfe  by  a  beneficed  clergj'man  would  Ex  parte   Sydebotham,    1    Atk.    146. 

not  support  the  fiat,   his  contracts  in  Ex  parte   Barwis,   6  Ves.    601.       Ex 

the  course  of  trade  being  void,  unless  parte  Moule,   14  Ves.  603.     See  1  V.  & 

contracted  as  a  member  of  associations  B.  494. 

to  which  he  may  legally  belong  under  (d)  Ex  parte  Franks,  7  Bingh.  762. 

1  &  2  Vict.  c.  106.      See  Ex  parte  Sal-  See  Marshall  v.  Button,  8  T.  R.  545. 

keld,  3  M.  D.  &  D.  G.  125.  Williamson  v.  Dawes,  9  Bingh.  292. 

(6)  Hankey  v.  Jones,    Cowp.   745.  (e)  £x/?ar<e  Carrington,  1  Atk.  206. 

Highmore  v.   Molloy,  1  Atk.   205  ;  7  Lavie  v.  Phillips,  I  Bl.  570 ;  3  Burr. 

Ann.  c.  12.  s.  5.  1776. 


BANKRUPTCY.  517 

rupt  laws,  it  is  further  necessary  that  he  should  be  a  trader.  ^'°  ""^^  ^^  ^ 
Stat.  6  Geo.  4.  cap.  16.  sect.  2.  enacts  on  this  subject —  

"  That  all  bankers  (/),  brokers  {g),  and  persons  using  the  trade 
or  profession  of  a  scrivener  (A),  receiving  other  men's  monies  or 
estates  into  their  trust  or  custody,  and  persons  insuring  ships  or 
their  freight,  or  other  matters,  against  perils  of  the  sea,  ware- 
housemen, wharfingers,  packers,  builders,  carpenters,  shipwrights, 
victuallers,  keepers  of  inns,  taverns,  hotels  («'),  or  coffee-houses, 
dyers,  printers,  bleachers,  fullers,  calenderers,  cattle  or  sheep  sales- 
men, and  all  persons  using  the  trade  of  merchandise  by  way  of 
bargaining,  exchange,  bartering,  commission,  consignment,  or 
otherwise,  in  gross  or  by  retail ;  and  all  persons  who,  either  for 
themselves  or  as  agents  or  factors  for  others,  seek  their  living  by 
buying  and  selling,  or  buying  and  letting  for  hire,  or  by  work- 
manship of  goods  or  commodities,  shall  be  deemed  traders  liable 
to  become  bankrupt :  Provided  that  no  farmer,  grazier,  common 
labourer,  or  workman  for  hire,  receiver-general  of  the  taxes,  or 
member  of,  or  subscriber  to,  any  incorporated,  commercial,  or 
trading  companies  established  by  charter  or  act  of  Parliament, 
shall  be  deemed,  as  such,  a  trader  liable  by  virtue  of  this  act  to 
become  bankrupt." 

The  ^  %c^  Vict.  c.  122.  sect.  10  enacts  — 

"  That  all  hvery-stable  keepers,  coach  proprietors,  carriers, 
ship-owners,  auctioneers,  apothecaries,  market-gai'deners  (_;),  cow- 
keepers  (j^),  brick-makers,  alum-burners,  lime-burners,  and  millers, 
shall  be  deemed  traders." 

(/)  A   party  to  be  a  banker  need  and   upon    these   and    the   succeeding 

not   keep    an    open    shop.      Ex  parte  words,  see  Ex  parte  Gem.  2  M.  D.  & 

Wilson,  1  Atk.  218.  D.  G.  99. 

(^)     This     word     includes     pawn-  (i)  A    lodging-house    keeper,    who 

brokers.     Highmore  v.  MoUoy,  1  Atk.  sells    her    guests   food   for    profit,    is 

205.      Rawlinson  v.   Pearson,  5  B.   &  within  this  word.      Smith  v.  Scott,  9 

A.    124  ;    and    shipbrokers,     Pott    v.  Bingh.  14  ;  Gibson  ».  King,   10  M.  & 

Turner,  6  Bingh.  702.  W.  667. 

(A)  A  scrivener  is  a  person  intrusted  (j)  A  farmer  who  grows  a  quantity 

with  the  money  of  his  employer,  to  lay  of  pease  and  potatoes  on  a  portion  of 

it  out  for  him  as  occasion  offers.     See  his  farm  which  he  sends  to  a  Covent 

S  Camp.   534.      Hamson  v.  Harrison,  Garden   salesman    for    sale    on    com- 

2  Esp.  555.      In  re  Warren,  2  Sch.  &  mission,  is  not  a  "  market-gardener." 

Lef  414.     Ex  parte  Paterson,  1  Rose,  Ex  parte   Hammond,    1  D.  G.  93. 

402.       Hutchinson    v.    Gascoigne,    1  UJ)  See  as  to  this,  Ex  parte  Bering, 

Holt,  507.  Hurd  v.  Bridges,  ibid.  654  ;  16  L.  J.  Bankruptcy,  1. 
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Who  may  be  a        j^  -will  be  Seen,  that  the  former  section,  after  specifying 

bankrupt.  .  ,  '  .  .         ,  '  1         J      o 

certain  particular  occupations,  which  it  directs  shall  be  con- 
sidered trades,  proceeds  to  include  others,  not  comprised 
within  that  specification,  by  the  general  words,  "  all  per- 
sons,^'' &c. 

In  order  to  constitute  a  trading,  such  as  is  here  contem- 
plated, the  quantum  of  actual  dealing  is  immaterial,  provided 
it  be  carried  on  with  the  intent  of  dealing  generally  (Jt),  ex.  gr. 
of  supplying  any  one  who  will  come  to  buy.  I  say,  of  deal- 
ing generally,  for  a  person  is  not  a  trader  by  such  occasional 
acts  as  a  schoolmaster's  selling  books  to  his  own  scholars,  or 
a  person  who  finds  that  he  has  bought  more  of  an  article  than 
he  wants,  selling  the  surplus.  (/)  Again,  it  was  held  that, 
if  the  buying  and  selling  be  only  incident  to,  and  a  mode  of, 
the  enjoyment  of  real  property,  it  could  not  be  a  trading,  as 
where  a  man  made  bricks,  raises  minerals,  or  manufactures 
lime,  and  alum,  on  his  own  grounds ;  though,  in  all  cases,  if 
such  pursuit  be  carried  on  as  a  substantive  and  independent 
trade,  it  will  fall  within  the  statute,  (in)  When  the  executor 
of  a  trader  disposes  of  his  testator's  stock,  that  does  not  ren- 
der himself  a  trader,  even  though  he  purchase  other  ingre- 
dients to  make  it  marketable.     But  if  he  increase  the  stock, 

»  and  continue  to  sell,  he  becomes  a  trader  (n) ;  and  if,  in  doing 

so,  he  act  without  authority,  or  beyond  his  authority,  the 
assets  improperly  consumed  may  be  proved  as  a  debt  under 
his  commission,  (o)     As  to  the  period   at  which  a  person, 

(Ji)  Cannan  v.    Denew,   10   Bingh,  442.     Ex  parte    Gallimore,    2    Rose, 

292.      Patman    v.    Vaughan,   I  T.  R.  424.      Paul    v.     Bowling,     M.   &  M. 

572.     Ex  parte   Blackmore,  6  Vcs.  3.  267.   Heane  v.  Rogers,  9  B.  &  C.  577. 

Ex  parte    Moule,    13  Ves.  603.     Ex  Ex  parte    Burgess,   2    G.    &  J.    283. 

parte   Magennis,    1    Rose,  84.     New-  Newton    v.    Newton,    Co.   B.   L.  66. 

land  V.  Bell,  1    Holt,   441.     Milliken  Ex  parte   Ridge,  1    Rose,   316;   1  V. 

V.   Brandon,  1  C.  &  P,  380.      Doe  ».  &  B.  360.     Ex  parte  Gardner,  1  Rose, 

Lawrence,  2  C.  &  P.  135.      See   Gale  377.     Crawshay  v.  Maule,    1    Swanst. 

V.  Halfknight,  3  Stark,  56.  492.       Stewart  v.   Ball,  2   N.    R.   78. 

(Z)  Valentine  v.  Vaughan,  Peake,  Ex  parte  Gibbs,  2  Rose,  38. 
76.  Gibbins  v.  Thompson,  1  Vent.  (n)  Ex  parte  Nutt,  1  Atk.  102. 
270.  Summersett  r.  Jarvis,  3  B.  &  B.  Hankey  v.  Towgood,  Cook,  67.  Viner 
2.  Bolton  I).  Sowerby,  11  East,  276.  v.  Cadell,  2  Esp.  88.  Ex  parte  Gar- 
Carter  V.  Dean,  1  Swanst.  64.  Han-  land,  10  Ves.  120. 
key  r.  Jones,  Cowp.  745;  but  see  Ex  (o)  Ex  parte  Garland,  10  Ves.  110. 
parte  Salkeld,  3  M.  D.  &  D.  G.  125.  Ex  parte  Richardson,  Buck,  202.  421. 

(m)  See  Sutton  v.  Wheeley,  7  East, 
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once  a  trader,  may  cease  to  be  so,  that  depends  on  his  own  in-  Who  may  be  a 
tention  in  discontinuing  the  practice  of  his  trade ;  and  it  is 
for  a  jury  to  decide  whether  he  meant  to  abandon,  or  to  exer- 
cise, or  resume  it.  (/))  It  is  not  necessary  that  the  trade 
should  be  legal  {(q),  nor  that  it  should  be  carried  on  in  Eng- 
land ;  it  is  enough  if  it  be  to  England,  (r) 


Section  II.  —  How  a  man  may  become  Bankrupt, 

We  now  pass  to  the  consideration  of  the  question,  how  How  a  man 
may  a  trader  become  bankrupt.     The  answer  to  which  is  —  bankrupt. 
By  committing  one  of  those  acts  wliich  the  law  has  denomi- 
nated  acts  of  bankruptcy:  these,  we  will  now  enumerate, 
premising  that  they  have  been  divided  by  a  learned  author  (.«), 
into  two  classes : 

1.  Those  acts,  which  are  only  acts  of  bankruptcy,  if  done 
by  the  trader  vnth  intent  to  defeat  or  delay  his  creditors  in  the 
recovery  of  their  debts. 

2.  Those,  the  intent  of  which  is  immaterial. 

'    The  former  class  of  acts  of  bankruptcy  are  enumerated  in 
the  third  section  of  6  Geo.  4.  c.  1 6.,  which  enacts  — 

"  That  if  any  such  trader  shall  depart  this  realm,  or  being  out 
of  this  realm  shall  remain  abroad,  or  depart  from  his  dwelling- 
house,  or  otherwise  absent  himself,  or  begin  to  keep  his  house,  or 
suffer  himself  to  be  arrested  for  any  debt  not  due,  or  yield  himself 
to  prison,  or  suifer  himself  to  be  outlawed,  or  procure  himself  to  be 
arrested,  or  his  goods,  money,  or  chattels  to  be  attached,  seques- 
tered, or  taken  in  execution,  or  make,  or  cause  to  be  made,  either 
within  this  realm  or  elsewhere,  any  fraudulent  grant  or  conveyance 
of  any  of  his  lands,  tenements,  goods,  or  chattels,  or  make,  or  cause 
to  be  made,  any  fraudulent  surrender  of  any  of  his  copyhold  lands 

(p)  Ex  parte   Paterson,  Rose,  402  Cobb  v.   Symonds,  5  B.    &    A.  516. 

Wharam  v.   Routledge,    5  Esp.    235.  Wright  v.  Bird,  1  Price,  20. 

Heany   v.  Birch,   3   Camp.  233.     Ex  (r)  Dodsworth  v.  Anderson,  T.  Ray. 

parte     Cundy,    2     Rose,    357.       Vide  375.      Bird  v.    Sedgwick,    Salk.    110. 

Rawlinson    v.    Pearson,    5    B.   &    A.  Alexander   v.    Vaughan,    Cowp.    398. 

124.  Allen  v.  Cannon,  4  B.  &  A.  418. 

(q)  Ex  parte  Meymott,  1  Atk.  197.  (s)  Lord  Henley. 
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How  a  nian 
may  become 
bankrupt. 


or  tenements,  or  make,  or  cause  to  be  made,  any  fraudulent  gift, 
delivery,  or  transfer,  of  any  of  his  goods  or  chattels  ;  every  such 
trader,  doing,  suffering,  procuring,  executing,  permitting,  making, 
or  causing  to  be  made,  any  of  the  acts,  deeds,  or  matters  aforesaid, 
with  intent  to  defeat  or  delay  his  creditors,  shall  be  deemed  to  have 
thereby  committed  an  act  of  bankruptcy." 


We  will  consider  these  in  order :  » 

1.  Departing  the  realm.  —  The  departure  must  be  coupled 
with  an  intent,  at  the  moment  of  departure,  to  delay  credit- 
ors, {t)  If  such  an  intention  exist,  it  is  not  necessary  that  a 
delay  should  actually  have  taken  place,  (ii)  In  some  cases, 
where  the  trader  has  gone  abroad  under  circumstances  which 
rendered  it  highly  improbable  that  he  would  return  to  this 
country,  ex  gr.  where  he  had  committed  murder,  it  will  be 
inferred  that  he  must  have  intended  to  delay  his  creditors, 
such  being  the  necessary  consequence  of  his  behaviour,  (u) 

2.  Being  out  of  the  realm  shall  remain  abroad. 

3.  Or  depart  from  his  dwelling-house.  —  As  in  the  case  of 
departure  from  the  realm,  there  must  be  an  intent,  at  the 
moment  of  departure,  to  delay  creditors ;  and  if  there  be  such 
an  intent,  there  need  not  be  an  actual  delay,  (tc)  It  seems 
that  if  a  trader  were  to  depart  his  dwelling-house,  with  intent 
to  delay  creditors  in  case  a  certain  event  should  happen,  which 
event,  however,  did  not  happen,  that  might  not  be  an  act  of 
bankruptcy,  {x) 


(0  Ex  parte  Gulston,  1  Atk.  193. 
Fowler  V.  Padget,  7  T.  R.  509.  Ex 
parte  Mutrie,  5  Yes.  576.  Ex  parte 
Osborne,  1  V.  &  B.  177.  Warner  v. 
Barber,  1  Holt,  175. 

(m)  Robertson  v.  Liddell,  9  East, 
487. 

(y)  Woodier's  case,  B.  N.  P.  39. 
Raikes  v.  Poreau,  Co.  B.  L.,  5th  ed. 
73.  Vernon  v,  Hankey,  Co.  B.  L. 
5th  ed.  98.  See  these  cases  explained 
in  Fowler,  v.  Padget,  7  T.  R.  509. 


(to)  Wilson  V.  Norman,  1  Esp.  334. 
Hammond  v.  Hicks,  5  Esp.  139.  Hol- 
royd  V.  Whitehead,  3  Camp.  530.  Ex 
parte  Wydown,  14  Ves.  84.  Ex  parte 
Bamford,  14  Ves.  449.  Deffle  r.  De- 
sanges,  8  Taunt.  671.  See  Holroyd 
V.  Gwyn,  2  Taunt.  176.  Spencer  v. 
Billing.  3  Camp.  310.  Bigg  v.  Spooner, 
2  Esp.  651.  Ex  parte  Birch,  2  W.  D. 
&  D.  G.  659. 

(a:)  Fisher  v.  Boucher,  10  B.  &  C. 
705. 
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4.  Otherwise  absent  himself.  —  These  words  are  somewhat  How  a  man 
extensive  in  their  signification ;  they  are  not  confined  to  an  bankrupt. 
absenting  from  the  dwelling-house :  if  he  absent  himself  ~ 
from  any  place,  in  order  to  delay  his  creditors,  such  an 
absenting  will  constitute  an  act  of  bankruptcy,  within  this 
phrase.  George  being  in  dread  of  a  ca.  sa.  came  to  the  lower 
end  of  Chancery-lane,  and  having  beckoned  to  an  officer  in 
the  sheriff's  office,  which  is  higher  up  in  Chancery-lane,  and 
is  in  Middlesex,  inquired  whether  a  ca,  sa.  had  issued,  and 
informed  him  that  his  reason  for  beckoning  to  him  instead  of 
going  to  the  office,  vms  to  avoid  being  arrested  under  the  ca.  sa., 
if  it  had  issued.  He  was  held  to  have  committed  an  act  of 
bankruptcy  by  absenting  himself,  (y)  In  like  manner,  a  trader 
may  commit  an  act  of  bankruptcy,  by  absenting  himself  from 
his  own  regular  place  of  business,  in  which  a  man  would  be 
expected  to  be,  or  from  some  other  place  where  he  expected 
to  meet  those  to  whom  he  was  indebted;  for  instance,  the 
Royal  Exchange  (z),  in  order  to  delay  his  creditors.  But  the 
mere  fact  of  a  trader's  absenting  himself  from  a  place  at  which, 
though  he  had  once  transacted  business  there,  it  did  not 
appear  that  he  had  any  business  to  transact  at  the  time  of  his 
staying  away  from  it,  and  at  which,  therefore,  he  would  not, 
in  the  ordinary  course  of  things,  be  expected  to  be  present, 
will  not  warrant  a  jury  in  concluding  that  he  had  committed 
an  act  of  bankruptcy  by  absenting  himself,  in  order  to  delay 
creditors,  (a)  And  no  case,  it  is  said,  has  yet  gone  the  length 
of  deciding  that  where  the  appointment  was  to  meet  a  creditor 
at  his,  the  creditor's  house,  and  the  debtor  breaks  that  ap- 
pointment, such  conduct  amounts  to  an  act  of  bankruptcy.(i) 

(y)   Robson  v.  Rolls,  9  Bingh.  648.  340,   where  the  bankrupt's   absenting 

(z)  See  Maylin  v.  Egloe,   Str.  809.  himself  from  places  he  had  himself  ap- 

Bigg  V.  Spooner,  2  Esp.  651.      Bayly  pointed  with  his  creditors  with  reference 

V.    Schofield,  1  M.  &  S.  338.     Judine  to  a  settlement,  was  held  an  act  of  bank- 

V.   Da  Cossens,   I  N.    R.   234.       Che-  ruptcy,  the  L.  C.  B.  said,  "  The  case 

noweth  v.  Hay,   1  M.  &  S.  676.      GU-  that  has  been  quoted  from  the  Nisi  Prius 

lingham  v.  Laing,  6  Taunt.  532.  Reports  (Curteis  v.  Willes,  I  C.  &  P. 

{a)  Bernasconi  v.    Farebrother,    10  211.)   is   only   one    of  numerous   ex- 

B.  &  C.   549.     Lees  v.  Marton,   1  M.  amples  of  the  same  sort,  in  which  the 

&  Rob.  210.  parties  have  made  an  appointment  at  a 

(6)  Lees  v.   Marton,  1  M.   &   Rob.  house,  not  the  usual  house  of  the  bank - 

210.     In  Russell  v.  Bell,  10  M.  &  W.  rupt,  and  he  failing  to  keep  it,  it  has 
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How  a  man  5.  Begin  to  keep  his  house.  —  The  keeping  house  must  be 

may  become  .  ,  .  ,  . 

bankrupt.  With  the  intention  to  delay  a  creditor ;  in  the  absence  of  such 

intention,  it  is  not  sufficient  to  make  it  an  act  of  bankruptcy 
that  a  creditor  has,  in  fact,  been  delayed.     But  if  there  be 
such  an  intention,  it  is  an  act  of  bankruptcy,  whether  the 
trader  keep  house  for  an  hour,  or  a  day ;  and  whether  any 
creditor  was  delayed  or  no.  (c)     The  usual  evidence  ot  this 
act,  is  a  denial  to  a  creditor.     Such  denial  is  not  in  itself  an 
act  of  bankruptcy,  it  is  only  evidence  of  one,  and  therefore 
may  be  explained ;  for  instance.  It  may  be  shown  that  he  was 
sick  In  bed,  or  engaged  with  company  {d)  ;  on  the  other  hand, 
it  Is  not  the  only  evidence,  and  the  trader  may,  therefore,  be 
shown  to  have  kept  house  by  other  means :  thus.  If  he  shut 
himself  up  in  his  house,  debarring  all  access  to  It,  whereby 
his  creditors  are  delayed,  an  act  of  bankruptcy  may  be  esta- 
blished by  proof  of  his  having  done  so ;  and,  generally,  if  a 
trader  seclude  himself  in  his  house  to  avoid  the  fair  importu- 
nity of  his  creditors,  who  are  thus  deprived  of  the  means  of 
communicating  with  him,  he  begins  to  keep  his  house,  and 
commits  an  act  of  bankruptcy,  (e)   A  creditor  having  gone  to 
Sherwin's  house  to  demand  money,  and  being  told  that  he 
was  not  at  home,  grew  very  boisterous,  when  Mrs.  Sherwin 
appeared,  and  having  endeavoured  In  vain  to  appease  him, 
Sherwin  was  at  length  seen  peeping  over  his  wife's  shoulder. 
Another  creditor  having  called  for  his  debt,   Sherwin  ap- 
peared from  behind  a  partition  in  the  back  of  the  shop,  but 
seeing  the  witness,  immediately  retired;  and  Mrs.  Sherwin, 
who  came  forward,  said  her  husband  was  not  at  home.     It 


not  been  deemed  an  act  of  bankruptcy ;  (rf)  Round  v,  Hope,  Co.  B.  L.   5th 

but,  if,  to  avoid  his  creditors,   a  man  ed.  94 ;   B.  N.   P.   39,  40.     Ex  parte 

says,  I  will  meet  you   at  such  a  place  Preston,  1  Rose,  21.      Ex  parte  Hall, 

and  at  such  a  time,  in  such  a  way,  and  1  Atk.  201.     Smith  v.  Currie,  3  Camp, 

then   pay  you   money,  and  he  is  not  349.     Shew  v.  Thompson,  1  Holt,  159. 

there  at  all,  that  has  been  held  an  act  Sed    vide    Lazarus    v.    Waithman,    5 

of  bankruptcy.     The  cases  are  numer-  Moore,  363. 

ous,  but  they  have  not  found  their  way  (e)    See    Dudley    v.     Vaughan,    1 

into  the  Reports,  except  that  one  case."  Camp.   270.      Baily  r.  Schofield,  1  M. 

See  Ex  parte  Beer,  1  M.  D.  &  D.  G.  &  S.  338.    Gumming  v.  Baily,  6  Bingh. 

390.  363 ;  and  the  observations  of  the  Judges 

(c)  See  Heylerr.  Hall,  Palmer,325.  in  Fisher  v.  Boucher,  10  B.  &  C.  705. 
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was  held,  that  the  jury  were  properly  directed  to  consider  How  a  man 

may  become 

whether  Sherwin  had  xoilfully  secluded  himself,  that  is,  had  bankrupt, 
withdrawnyrom  a  part  of  the  house  where  he  was  likely  to  meet 
icith  creditors,  to  a  more  retired  part;,  and  that,  if  he  had  done 
so,  that  would  be  an  act  of  bankruptcy.  (/)  A  mere  direc- 
tion by  a  trader  to  deny  him  to  a  creditor,  if  he  do  no  further 
act  indicative  of  keeping  house,  such,  for  instance,  as  seclud- 
ing himself,  is  not,  per  se,  an  act  of  bankruptcy  {g) ;  neither, 
on  the  other  hand,  is  a  denial,  if  he  did  not  order  it.  (Ji)  And 
it  has  been  laid  down,  that  such  denial  must  be  to  a  creditor 
who  has  a  debt  actually  due,  and  that  a  debt  payable  infuturo 
is  not  sufficient,  (i)  If  a  trader  order  himself  to  be  generally 
denied,  and  be  in  consequence  denied  to  a  creditor,  that  is 
sufficient,  though  it  was  not  that  creditor,  but  another,  whom 
he  intended  to  avoid.  (J) 

6.  Suffer  {k)  himself  to  be  arrested  for  any  debt  not  due. 

7.  Yield  himself  to  prison.  —  Ex.  gr.  where,  being  arrested, 
though  he  had  enough  to  pay  the  debt,  he  chose  to  go  to 
prison,  in  order,  as  he  declared,  to  force  his  creditors  to  accept 
of  a  composition.  (J) 

8.  Suffer  himself  to  be  outlawed.  —  This  act  must  also  be 
done  with  intent  to  delay  creditors,  (m) 

9.  Procure  himself  to  be  arrested,  or  his  goods,  money,  or 
chattels  to  be  attached  or  sequestered.  —  These  words  refer 
to  that  species  of  process  only,  by  which  suits  are  com- 
menced, (n) 

(/)  Key  c.  Shaw,  8  Bingh.  320.  Taimt.    401.      Ex  parte  Bamford,   15 

(g)  Fisher  v.  Boucher,  10  B.  &  C.  Ves.  451. 

705.      Garret  v.   Moule,  5  T.   R.  575.  (j)  Mucklow  v.  May,  1  Taunt.  479. 

Hare  v.  Aiding,  3  M.  &  W.  376.  (k)  See    Belcher   v.    Gummow,    16 

(A)  Dudley  v.   Vaughan,   1  Camp.  L.  J.,  Q.  B.  155. 

272.     Ex  parte  Foster,  17  Ves.  416.  (/)  Ex  parte   Barton,  7  Vin.    Abr. 

(i)  See  ex  parte  Levi,  7  Vin.  61,  pi.  tit.  Cr.  §•  Bankrupt,  61,  62.  pi.  15. 

14.      See  Colkltt  v.  Freeman,  2  T.  R.  (m)  Bradford  r,  Bloodworth,  1  Keb, 

59.    Jackmarf.  Nightingale,  B.  N.  P.  11;   1  Lev.  13. 

40;  and  MSS.  in  note  to  that  case  by  (n)  Clavey  v.    Haley,    Cowp.   428. 

Mr.    Bridgman.       Jeffs   r.    Smith,    2  Harman  v.  Spottiswood,  Co.  B.  L.  5th 

ed.  p.  100. 
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How  a  man  10.    Or   taken   in   execution.  —  These  words   have   conse- 

mav  become  .  tit  it'i  i- 

bankrupt.  quently  been  adaed  by  the  Legislature,  and  though  it  was 

contended  that  stat.  3  &  4  Vict.  cap.  29.  had  put  an  end  to 
this  mode  of  becoming  bankrupt,  the  Court  of  Exchequer  has 
decided  otherwise,  (o) 

11.  Make  either  within  this  realm  or  elsewhere,  any  frau- 
dulent grant  or  conveyance  of  any  of  his  lands,  tenements, 
goods,  or  chattels,  or  make  any  fraudulent  surrender  of  his 
copyhold  lands  or  tenements,  or  make  any  fraudulent  gift, 
delivery,  or  transfer  of  any  of  his  goods  or  chattels,  (p)  A 
grant,  conveyance,  gift,  transfer,  surrender,  &c.,  if  fraudulent, 
which  we  observe  it  must  be,  that  it  may  constitute  an  act  of 
bankruptcy  within  this  section,  is  either  fraudulent  within 
stat.  13  Eliz.  c.  5.,  or  fraudulent  on  account  of  its  contra- 
vening the  policy  of  the  bankrupt  laws,  which  seeks,  as  we 
must  recollect,  the  equal  distribution  of  the  bankrupt's  pro- 
perty among  his  creditors.  With  respect  to  the  cases  on  the 
statute  of  Elizabeth,  they  depend  each  on  its  own  particular 
circumstances.  Where  there  has  been  a  transfer  or  assign- 
ment of  goods,  but  the  transferor  or  assignor  continues  in 
possession  of  them  after  such  transfer  or  assignment,  that  is  a 

(o)  Hall  V.    Wallace,  7  M.    &   W.  observed  in  that  case,  "  that  as  the  pay- 

353.      There  is  a  difference  between  a  ment  of  a  debt  to  a  creditor  by  way  of 

man's  procuring  and  suffer  inff  himself  or  preference  is  not  made  an  act  of  bank- 

his   goods  to  be  taken  in  execution,  ruptcy  in  itself,  it  became  necessary  to 

Gore  u.  Lloyd,  12  M.  &  W.  463  ;   Gib-  insert  the  proviso  in  the  82d  section, 

son  V.  King,  Car.  &  M.  458.        Until  otherwise  such   payment   would    have 

the  person  or  the  goods  have  been  ac-  been  made  good   under  that   clause." 

tually  taken,  the  act  of  bankruptcy  is  The  question  was  argued,  but  not  de- 

not  complete,  and  it  is  only  from  that  cided,  in  Carr  v.  Bardiss,  5  Tyrw.  309. 

time  the  rights  of  the  assignees  accrue.  1  C.  M.  &  R.  782.     In  Ex  parte  Simp- 

Ibid.     Belcher  v.  Gummow,   16  L.  J.  son,   1  D.   G.    9,   the  question    having 

Q.  B.  155.  arisen  before  Knight  Bruce,  V.  C,  he 

(p)  A  1)111  of  exchange  is  a  chattel  had  a  communication  from  Tindal,  C.  J„ 
within  these  words,  Cumming  v.  Baily,  to  the  effect,  that  he  adhered  to  the 
6  Bingh.  368.  It  has,  however,  been  opinion  expressed  in  Bevan  v.  Nunn. 
supposed,  that  a  fraudulent  payment  His  Honour,  however,  held  that  a  frau- 
of  cash  in  contemplation  of  bankruptcy,  dulent  payment  of  cash,  or  the  giving 
would  not  be  held  an  act  of  bankruptcy  of  cheques  on  his  own  bankers,  which 
within  this  section,  The  authority  were  paid  in  cash,  by  a  trader,  in  con- 
cited  for  this  position  is  Bevan  v.  Nunn,  templation  of  bankruptcy,  was  an  act 
9  Bingh.  101,  which,  however,  contains  of  bankruptcy  within  these  words, 
no  decision  on  the  point.   Tindal,  C.  J,, 
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badge  or  evidence  of  fraud,  if  the  continuance  of  possession  How  a  man 
be  inconsistent  with  the  purport  of  the  assignment  {q) ;  and  baifkrupt™^ 
it  was  once  held  by  Lord  Ellenborough  that  the  transferor 
remaining  in  possession,  even  concurrently  with  the  trans- 
feree, would  be  a  mark  of  fraud,  (r)  However,  the  want  of 
transfer  of  possession,  though  evidence,  is  in  no  case  con- 
clusive evidence  of  fraud  (s),  and,  if  consistent  with  the 
purport  of  the  assignment,  seems  not  to  warrant  any  impu- 
tation thereof.  (^)  And  there  are  many  other  ways  of  re- 
butting the  imputation  of  fraud ;  ex.  gr.  if  the  assignment  to 
the  transferee  take  place  under  circumstances  of  such  noto- 
riety as  concur  at  a  sherift''s  sale  («),  or  at  an  auction,  (u) 
In  short,  though  there  is  always  reason  for  suspicion,  where 
an  assignor,  who  is  under  pecuniary  embarrassments,  remains 
in  possession  of  the  property  assigned,  yet  such  suspicion  of 
fraud  is  open  to  be  rebutted,  and,  if  it  can  be  rebutted,  the 
assignment  is  not  void,  (w)  We  shall,  however,  presently 
see  that  property  in  this  situation  may  become  lost  to  the 
transferee,  and  pass  to  the  bankrupt's  assignees,  upon  another 
ground,  namely,  that  of  its  being  in  his  ordering  and  dispo- 
sition at  the  time  of  bankruptcy. 

Generally  speaking,  a  debtor  has  a  right  to  prefer  one  cre- 
ditor to  another  (;r) ;  and  therefore,  though  an  assignment  by 


(9)  Twyne's    case,    3    Rep.    80,    b.  («)  Kidd  v.  Rawlinson,  2  B.  &  P. 

1  Smith,  L.  C.  1.    Edwards  v.  Harben,  59.      Watkin?  v.  Birch,  4  Taunt.  823. 

2  T.  R.  587.  In  Worslcy  v.  Demattos,  Latimer  v.  Batson,  4  B.  &  C.  652. 
1  Burr.  467.  Lord  Mansfield  assigns  See  Willies  v.  Farley,  3  C.  &  P. 
as  a  reason  for  this,   that  the  assignor,  395. 

by  remaining  in  possession,  obtains  a  (»)  Leonard   v.    Baker,   1  M.  &  S. 

false  credit  in  the  world.  251.     Jeseph  v.  Ingram,  1  B.  Moore, 

(r)  Wordall    v.    Smith,     1    Camp.  189.      See   Guthrie  ;-.  Wood,  1  Stark. 

332.      Sed  vide    Benton  r.    Thornhill,  367. 

7  Taunt.    149.      Latimer  v.   Batson,  4  (w)  See  Eastwood  p.  Brown,  R.  & 

B.  &   C.  652.     Eastwood    v.   Brown,  M.  312.      Hoffman  r.  Pitt,  5  Esp.  22. 

R.  &  M.  312.  Benton  ti.    Thornhill,    7   Taunt.    149. 

(s)  Martindalc    v.    Booth,  3    B.   &  Manton  v.  Moore,  7  T.  R  67. 

Ad.    498.       Carr     ».    Burdiss,     1    C.  (.t)  Pickstock  v.   Lyster,  3  M.  &  S. 

M.  &  R.  782  ;  5  Tyrwh.  315.  371.      Holbird  v.  Anderson,  5  T.  R. 

(<)  Martindale    v.    Booth,  uhi  sup.  235.      Meux    v.   Howell,    4  East,   1. 

Reed  V.  Wilmot,  7   Bingh.  577.     See  Estwick    v.    Cailland,  5    T.   R.  420. 

B.    N.    P.   258.      Steele  4'.    Brown,   1  Bowen  «.  Bramidgc,  G  Car.  &  P.  HO. 
Taunt.  381. 
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How  a  man 
may  become 
bankrupt. 


a  trader,  of  all  his  effects,  or  of  all,  with  a  nominal  exception, 
to  a  creditor,  is  void,  and  an  act  of  bankruptcy,  on  the  ground 
of  its  contravening  the  policy  of  the  bankrupt  law ;  yet  it 
would  not  be  void  under  the  statute  of  Elizabeth;  and  we 
shall  see,  that  an  assignment  of  part  of  his  property  to  a 
creditor,  even  though  made  by  a  trader,  is  good,  unless  he 
made  it  voluntarily  and  in  contemplation  of  bankruptcy. 

There  are  some  acts,  which,  if  done  by  private  persons, 
would  be  valid,  but,  when  done  by  a  trader,  are  deemed 
fraudulent,  on  account  of  their  contravention  to  the  policy  of 
the  bankrupt  law.  In  the  first  place,  it  was  long  ago  well 
settled,  that  an  assignment,  by  a  trader,  of  his  whole  pro- 
perty, or  of  the  whole  with  some  exception  merely  nominal 
and  insufficient  to  prevent  insolvency,  upon  account  of  a  bye- 
gone  and  before  contracted  debt,  carried  in  itself  evidence  of 
fraud,  and  was  an  act  of  brankruptcy.  (y)  So  far  does  this 
doctrine  extend,  that,  if  a  trader  convey  his  property  to 
trustees,  such  conveyance,  though  it  be  for  the  benefit  of  all 
his  creditors,  and  has  never  passed  out  of  the  trader's  hands  (r), 
is  an  act  of  bankruptcy  (a) ;  nor  will  such  its  effect  be  pre- 
vented by  the  insertion  of  a  proviso  that  it  shall  be  void 
if  the  trustee  think  fit  (i),  or  if  all  creditors  above  twenty 
pounds  should  not  execute,  or  a  commission  of  bankruptcy 
should  issue  within  a  certain  time  (c)  ;  nor  by  the  fact  of  its 


(y)  Porter  v.  Walker,  1  M.  &  Gr. 
686.  Lindon  v.  Sharp,  6  M.  &  Gr. 
895.  Wedge  v.  Newly n,  4  B.  &  Ad. 
831.  Newton  u.  Chantler,  7  East,  l.SS. 
Worsley  w.  Demattos,  1  Burr.  467. 
Wilcox  V.  Day,  2  Burr.  477.  Comp- 
ton  V.  Bedford,  1  Bi.  362.  Ex  parte 
Foord,  1  Burr. 477.  Lawy.  Skinner,  BL 
996.  See  Berney  v.  Davison,  1 B.  &  B. 
408.  Berney  r.  Vyner,  1  B.  &  B.  482. 
Hooper  v.  Smith,  1  W.  Bl.  442.  See 
Carr  v.  Burdiss,  1  C.  M.  &  R.  443,  5 
Tyrwh.  136,  and  see  the  judgment  of 
Parke,  B.,  ibid.  141,  where  his  Lord- 
ship stated  that  it  had  been  decided 
that  an  assignment  of  part  could  only 
operate  as  an  act  of  bankruptcy,  where 
it  was  such  as  to  produce  insolvency. 
In  Christie  v.  Stubbs,  Stafford  Spring 


Assizes,  1844,  Baron  Parke  said,  that 
it  was  not  settled  that  an  assignment  of 
all  a  trader's  personalty  would  be  an 
act  of  bankruptcy,  unless  it  were  shown 
that  he  had  no  realty,  or  that  the  realty 
bore  a  very  small  portion  to  the  per- 
sonalty. As  to  assignments,  not  on 
account  of  bye-gone  debts,  vide  post. 

(z)  Botcherby  v.  Lancaster,  1  Ad. 
&  E.  77. 

(a)  Kettle  v.  Hammond,  Co.  B.  L. 
100.  Echardt  v.  Wilson,  8  T.  R.  140. 
Stewart  v.  Moody,  1  C,  M.  &  R.  777  ; 
5  Tyrwh.  493.  Bowker  v.  Burdekin, 
11  M.  &  W.  128. 

(6)  Tappenden  v.  Burgess,  4  East, 
230. 

(c)  Dutton  u.  Morrison,  17  Vcs. 
190. 


BANKRUPTCT.  527 

non-  execution  by  the  trustees  (d) ;  though,  if  it  cannot  operate  How  a  man 

,,     .,,  Til  •     •  n  1        ^        '"^y  liecome 

at  all  till  executed  by  three  persons,  it  is  not  an  act  oi  bank-  bankrupt. 
ruptcy  when  executed  only  by  one.  (e)  E  contra  when  it 
operates  immediately  as  to  that  one,  for  then  it  is  an  act 
of  bankruptcy  by  him.  (/)  But  such  a  conveyance  of  part 
of  his  property  is  not  an  act  of  bankruptcy,  unless  there  be 
express  fraud,  {g)  And  where  a  trader,  entitled  to  large 
freehold  and  leasehold  estates,  conveyed  them  to  trustees  to 
sell  or  mortgage,  and  apply  the  produce  as  he  should  direct, 
this  was  held  not  to  be  an  act  of  bankruptcy,  though  he 
executed  the  deed  for  the  purpose  of  converting  his  property 
in  order  afterwards  to  effect  an  arrangement  with  his  cre- 
ditors ;  for  the  whole  beneficial  interest  in  the  property  re- 
mained in  the  bankrupt,  the  whole  property  continued  open 
to  the  execution  of  the  creditors,  and  the  deed  was  not  exe- 
cuted with  intent  to  defeat  or  delay  them.  (K)  It  is  held, 
indeed,  that  neither  a  creditor  who  has  executed,  or  been 
privy  to,  or  acted  under,  such  a  deed,  nor  any  person  as  his 
representative,  can  afterwards  set  it  up  as  an  act  of  bank- 
ruptcy, (e)  But,  as  it  is  impossible  to  ascertain  that  all  the 
trader's  creditors  have  assented,  and  as  any  creditor  to  a 
sufficient  amount  who  has  not  assented,  can,  by  suing  out 
a  fiat,  nullify  the  whole  proceedings,  it  was  extremely 
dangerous  to  purchase  property  conveyed  by  such  a  deed, 
from  the  trustees ;  and  many  compositions,  which  would 
otherwise  have  been  eligible,  were  thus  defeated  or  pre- 
vented :  this  mischief  is,  however,  remedied  by  stat.  6  Geo.  4. 
c.  16.  s.  4.,  which  enacts 

"  That  where  any  such  trader  shall,  after  this  act  shall  have 

(d)  Simpson  ».  Sikes,  6  M.  &  S.  295.     313.      Ex  parte   Crawford,    1    Christ. 

(e)  Button   v.   Morrison,    17    Ves.      137.182.     Back  w.  Gooch,  1  Holt,  13  ; 
190.  4  Camp.  232.      Hicks  t;.  Burfitt,  iWrf. 

(/)  Bowker  t>.  Burdekin,   11  M.  &  235.  n.     Ex  parte  Sliaw,  1  Madd.  598. 

W.  128;   Bannatyne  V.  Leader,  10  Sim.  Ex  parte   Kilner,     Buck,    104.       Ex 

350.  parte  Battier,   Buck,  426.       Ex  parte 

(g)  Cattell  v.  Corrall,  4  Y.  &  Coll.  Tealdi,    1  M.   D.  &  D.  G.  210.     Not 

228.  even  since  stat.  1  &  2  W.  4.  c.  56.  s.  42. 

(h)  Greenwood      v.     Churchill,     1  JIarshall  v.    Barkworth,   4  B.  &  Ad. 

Mylne  &  K.  546.  508,  and  see  Ex  parte  Marshall,  1  M. 

(t)   Bamford   v.    Baron,     2    T.    R.  D.  &  D.  G.  575. 
594,  n.     Ex  parte   Cawkell,    1    Rose, 
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How  a  man       come  into  effect,  execute  any  conveyance  or  assignment,  by  deed, 
may  become       ^^  ^  trustee  or  trustees,  of  all  his  estate  and  effects  for  the  benefit 

bankrupt,  ' 

of  all  the  creditors  of  such  trader,  the  execution  of  such  deed  shall 

not  be  deemed  an  act  of  bankruptcy,  unless  a  commission  issue 
against  such  trader  within  six  calendar  months  from  the  execution 
thereof  by  such  trader;  provided  that  such  deed  shall  be  exe- 
cuted by  every  such  trustee  within  fifteen  days  after  the  execution 
thereof  by  the  said  trader ;  and  that  the  execution  by  such  trader 
and  by  every  such  trustee  be  attested  by  an  attorney  or  solicitor  ; 
and  that  notice  be  given  within  two  months  after  the  execution 
thereof  by  such  trader,  in  case  such  trader  reside  in  London  or 
within  forty  miles  thereof,  in  the  London  Gazette,  and  also  in  two 
London  daily  newspapers ;  and  in  case  such  trader  does  not  reside 
within  forty  miles  of  London,  then  in  the  London  Gazette,  and 
also  in  one  London  daily  newspaper,  and  one  provincial  newspaper, 
published  near  to  such  trader's  residence ;  and  such  notice  shall 
contain  the  date  and  execution  of  such  deed,  and  the  name  and 
place  of  abode  respectively  of  every  such  trustee,  and  of  such 
attorney  or  solicitor. 

An  assignment  of  part  of  a  trader's  effects,  even  on  ac- 
count of  a  bye-gone  and  before  contracted  debt,  does  not, 
like  an  assignment  of  the  whole,  carry  with  it  any  intrinsic 
evidence  of  fraud ;  since  every  trader  must,  in  the  course  of  his 
business,  have  power  to  make  over  some  parts  of  his  property 
to  creditors,  (j)  But  though  not  fraudulent  or  yoidper  se,  yet, 
if  made  in  contemplation  of  bankruptcy  and  with  an  intent 
to  give  the  transferee  an  undue  advantage  over  other  credi- 
tors, it  is  fraudulent  and  void  (A) ;  and  though  not  formerly 
so,  is  now,  by  the  section  we  are  considering,  an  act  of 
bankruptcy.  Whether  an  act  be  or  be  not  of  this  descrip- 
tion, in  other  words,  whether  It  be  or  be  not  a  fraudulent 
preference,  must  be  ascertained  by  putting  it  to  a  jury  to  say 
whether  the  transfer,  delivery,  &c.  were  made  in  contempla- 


(_;*)   And  when  a  trader  conveys  his  (K)   And  that,  although  it  took  place 

property  at  a.  particular  place,  the  onus  more  than  two  months  before  commis- 

of  showing  that  it  was  his  whole  pro  sion   issued,   notwithstanding    6  G.  4. 

perty   is  on  the  assignees.      Chase   v,  c.  16.  s.  bl.     Bevan  ».  Nunn,  9  Bingh. 

Goble,  2  M.  &  Gr.  930.  107. 
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tion  of  bankruptcy,  and  voluntarily,  or  under  fear  or  com-  How  a  man 
pulsion.  (I)  In  order  to  make  the  delivery  fraudulent,  it  bankrupt, 
must  not  only  have  been  made  at  a  time  when  the  trader  con- 
templated the  event  of  his  own  bankruptcy,  but  it  must  also 
have  been  voluntary  (m)  ;  and  therefore,  a  delivery  under  the 
threat  or  apprehension  of  criminal  or  civil  process,  is  valid. 
This  distinction,  viz.  between  a  voluntary  transfer  in  contem- 
plation of  bankruptcy,  and  a  transfer  either  voluntary  but 


(I)  Belcher  v.  Prittie,  10  Bingh. 
408.  Cook  V.  Rogers,  7  Bingh.  438. 
Fidgeon  v.  Sharp,  5  Taunt.  539.  Cook 
V.  Pritchard,  5  M.  &  Gr.  .329.  Mor- 
gan V.  Brundrett,  2  Nev.  &  Mann. 
280 ;  5  B.  &  Ad.  297.  Bevan  v. 
Nunn,  9  Bingh.  107.  Hartshorne  v. 
Slodden,  2  B.  &  P.  582.  Gibbon  r. 
Phillips,  7  B.  &  C.  529.  Poland  v. 
Glyn,  4  Bingh.  92.  n.    Flook  v.  Jones. 

4  Bingh.  20.     Wheelright  v.  Jackson, 

5  Taunt.  109.  Moore  v.  Barthrop, 
1  B.  &  C.  5.  Crosby  v.  Crouch,  1 1 
East,  256.  Thompson  v.  Freeman, 
1  T.  R.  155.  Smith  v.  Payne,  6  T.  R. 
152.  Bay  ley  w.  Ballard,  1  Camp.  416, 
doubted  in  Cook  v.  Rogers,  by  Park,  J. 
Singleton  v.  Butler,  2  B.  &  P.  283. 
Churchill  v.  Crease,  5  Bingh.  177. 
De  Tastet  v.  Carroll,  1  Stark.  88. 
Morgan  r.  Horseman,  3  Taunt.  241. 
Abbott  V.  Pomfret,  1  Bingh.  N.  C. 
462.  Morgan  v.  Brundrett,  5  B.  & 
Ad.  239,  ubi  per  Parke,  J.,  "  it  is  not 
sufficient  that  it  should  be  made  (as 
may  be  inferred  from'  some  of  the  late 
cases)  in  contemplation  of  insolvency ; 
these  cases,  I  think,  have  gone  too 
far."  And  per  Patteson,  J.,  "a  man 
may  be  insolvent,  and  yet  not  con- 
template bankruptcy."  The  same  doc- 
trine is  affirmed  in  Atkinson  v.  Brind- 
all,  2  Bingh.  N.  C.  225.  But  in  the 
recent  case.  Ex  parte  Simpson,  in  re 
Hunt,  1  De  G.  9,  a  different  view  seems 
to  be  taken  by  V.  C.  Knight  Bruce, 
who  cites  with  approbation  the  follow- 
ing passage  from  the  judgment  of  the 
L.  C.  J.  in  Gibson  v.  Boutts,  3  Scott, 
229.  :  "  Where  a  party  is  in  so  hope- 
less a  state  of  insolvency  that  he  cannot 

M 


reasonably  expect  to  avoid  bankruptcy, 
though  he  chooses  to  fight  it  off  as  long 
as  possible,  I  cannot  look  upon  a  pay- 
ment voluntarily  made  by  him  to  a  fa- 
voured creditor  in  any  other  light  than 
as  a  payment  calculated  and  intended 
to  defeat  the  bankrupt  laws."  But  see 
Aldred  v.  Constable,  4  Q.  B.  674, 
where  the  Court  commented  on  the 
observation  of  Parke,  J.,  in  Morgan  v. 
Brundrett,  and  held  a  direction,  that 
the  party  must  contemplate  not  merely 
insolvency,  but  actual  bankruptcy,  and 
intend  to  defeat  the  distribution  under 
the  bankrupt  laws,  to  be  erroneous,  in- 
asmuch as  the  contemplation  of  insol- 
vency is  by  no  means  inconsistent  with 
that  of  bankruptcy. 

(m)  "  It  is  not  necessary  to  show 
pressure,  you  must  show  that  the  con- 
veyance originated  in  the  voluntari/  act 
of  the  insolvent,  whereas  here  it  was 
made  in  consequence  of  the  creditor's 
asking  for  it.  That  is  the  meaning  of 
the  term  voluntary."  Per  Parke,  B.,  in 
Doe  V.  Gillett,  2  C,  M.  &  R.  581. 
Accord.  Mogg  v.  Baker,  4  M.  &  W. 
348,  these  cases,  it  must  be  observed, 
did  not  arise  upon  a  bankruptcy,  but 
on  the  construction  of  section  32.  of 
the  Insolvent  Debtors'  Act,  and  per- 
haps the  above  definition  of  the  word 
voluntary  would  be  held  inapplicable 
to  a  case  arising  on  this  part  of  the 
Bankrupt  Act.  And  although  there 
may  have  been  pressure,  yet  it  is  a 
question  for  the  jury,  whether  the  pay- 
ment was  made  in  consequence  of  it, 
or  whether  it  was  made  with  a  view  to 
give  a  fraudulent  preference.  Cook  v. 
Pritchard,  5  M.  &  Gr.  329. 
M 
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How  a  man  not  in  Contemplation  of  bankruptcy :  or  in  contemplation  of 
bankrupt™^  bankruptcy,  but  involuntary  and  under  the  pressure  of  threat 
or  compulsion  :  is  the  distinction  upon  which  all  the  modern 
cases  turn.  Several  of  these  are  referred  to  in  the  margin, 
but  the  dependence  of  each  on  its  own  peculiar  circumstances, 
renders  it  impossible  to  give  a  full  account  of  them.  The 
declarations  of  the  trader,  at  the  time  of  the  transfer,  or 
connected  with  it,  are  admissible  evidence  to  show  the  inten- 
tion with  which  it  was  made,  (n) 

It  is  to  be  observed,  that  all  the  cases,  without  a  single 
exception,  where  the  assignment  of  his  property  by  a  trader 
has  been  deemed  fraudulent  and  an  act  of  bankruptcy,  are 
cases  where  the  assignment  was  made,  either  without  consi- 
deration, or  for  a  Lye-gone  and  before- contracted  debt.  But 
it  is  clear  that  a  trader  may  sell  the  whole,  or  any  part,  of 
his  stock,  to  a  fair  and  bond  Jide  purchaser,  without  thereby 
committing  an  act  of  bankruptcy.  Nay,  even  though  the 
intention  of  the  trader  when  he  sells  be  to  abscond  and  carry 
off  the  purchase  money,  still,  if  the  purchaser  was  not  aware 
of  that  intent,  but  dealt  fairly  and  bond  Jide,  such  sale  is  not 
an  act  of  bankruptcy,  (o)  And  an  assignment  made  to 
secure  advances  made  by  a  person  lending  bond  Jide  would  be 
supported  on  the  like  grounds  (/»),  though  it  was  held  other- 
wise where  the  advance  was  made  after  notice  of  the 
bankruptcy  (5-),  in  pursuance  of  an  order  previous  to  the 
bankruptcy.  On  the  other  hand,  as  a  sa.le,  even  of  part  of 
the  trader's  property,  is  a  transfer,  it  is  clear  that  it  may 

(m)   Ridley  w.  Gyde,  9  Bingh,   349.  B.  &  B.  482.    Greenwood  ».  Churchill, 

Rouch  V.  G.  W.  Railway,  1  a  B.  51.  1  Mylne  &  K.  54S,  stated  ante,  p.  527. 

See  Phillips  v.   Earaar,    1    Esp.    ^55.  Wainwriglit  v.    Clement,  4  M.  &  W. 

In   Ridley   v.    Gyde,   the  declarations  385.     But  see  Ex  parte  Zwilchenhart, 

were  made  nearly  a  month  after  the  3  M.  D.  &  D.  G.  671.,  where  Knight 

disputed  act.      Sed  vide  Lees  v.  Marton,  Bruce,  V.  C,  held  an  assignment  by 

1  M.    &    Rob.    210.      See   also  Smith  two  traders  of  the  bulk  of  their  effects 

V.  Cramer,  1  Bingh.  N.  C.  585.  by  a  composition  deed  (which  did  not 

(o)   Harwood   v.  Bartlett,  6  Bingh.  include    all   tlieir    creditors),  to   third 

N.  C.  61.  persons  as  an  indemnity,  in  consider- 

(p)  Baxter  v.  Pritchard,  1  Ad.  &  E.  ation  of  their  giving  their  promissory 

456.       Rose  v.   Haycock,   ibid.     460.  notes  for  the  composition,  to  be  an  act 

Carr  v.  Burdiss,  5  Tyrwh.  136.      1  C.  of  bankruptcy.     Affirmed  //t  re  Mar- 

M.  &  R.  443.      Whitwell  v.  Thompson,  shall,  1  De  G.  273. 

1    Esp.  68.       See  Berney  v.  Davison,  («7)   Green  v.  White,  3_Bingh.  N.  C. 

1  B.  &  B.   408.       Burney  v.  Vyner,  1  59. 
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come  within  the  provisions  of  the  statute  as  a  fraudulent  How  a  man 

.  ,     .  p  .  may  become 

transfer ;  but  though  it  may  do  so,  it  is  not  Irom  its  nature  bankrupt, 
exposed  to  the  same  suspicion  as  most  other  transactions, 
and  a  sale  cannot  in  reason  be  held  to  be  a  fradulent  transfer, 
unless  it  takes  place  under  such  circumstances,  that  the  buyer, 
as  a  man  of  business  and  understanding,  ought  to  suspect 
and  believe  that  the  seller  means  to  get  money  by  it  for  him- 
self, in  fraud  of  his  creditors  ;  and  that  the  sale  is  made  for 
that  purpose ;  as  for  instance,  where  the  buyer,  as  a  man  of 
business,  must  know  that  he  is  purchasing  the  goods  much 
below  their  real  value,  (r) 

This  doctrine,  with  regard  to  sale,  has  been  carried  yet 
further  in  several  late  cases,  which  seem  to  have  decided  that, 
if  a  bond  fide  agreement  be  entered  into,  by  which  a  trader 
contracts,  for  valuable  consideration,  to  transfer  to  another 
person,  even  by  way  of  security  (s),  property,  or  a  chose  in 
action  (t),  or  a  fund  which  the  trader,  though  he  has  it  not  in 
his  present  possession,  will  be  entitled  to  receive  at  some  fu- 
ture period,  such  agreement  will  operate  as  an  equitable 
assignment  of  that  property  or  fund,  and  will  entitle  the 
transferee  to  receive  it,  whatever  may  be  the  state  of  the 
trader's  affairs  between  the  time  of  the  agreement  and  of  the 
transferee's  claim  of  possession,  {u) 

It  has  further  been  held  on  the  subject  of  fraudnlent  pre- 
ference, that  if  a  banker,  intending  to  prefer  A.,  give  notice 
to  him  of  his  state  of  circumstances,  in  order  that  he  may 
draw  out  his  private  balance,  which  A.  not  only  does,  but 
also  draws  out  that  of  a  company  of  which  he  was  a  di- 

(r)  Devas     v.    Venables,  3  Bingh.  Bingh.  N.  C.  102.      Vacher  v.  Cocks, 

N.  C.  400.       Cook  V.  Caldecott,  1  M.  1  B,  &  Ad.   145.      Crowfoot  v.   Gur- 

&  M.  522.     Ward  r.  Clark,  ibid.  499.  ney,  9  Bingh.  372.      Douglas  v.  Rus- 

Cash  V.  Young,  2  B.  &  C.    413.      See  sell,    4   Sim.    524.      Leslie  v.  Guthrie. 

Hill  V.  Farnell,  9  B.  &  C.  45.   Bishop  1  Bingh.  N.  C.  697.      Bedford  r.  Par- 

r.  Crawshay,  3  B.  &  C.  415.  kins,  3  C.  &  P.  90.      Ex  parte  Smith, 

(s)  Dangerfield  v.   Thomas,    9  Ad.  3  Swanst.  392.      Tliomas  v.  Da  Costa, 

&  E.  292.  2  Moore,  386.      Waller  v.  Drakeford, 

(<)  Dangerfield  v.   Thomas,  9   Ad.  1  Stark.  481.      Favenc  v.  Bennett  and 

&  E.  292.  riullett,    1    Camp.   554.      Parnhara  ». 

(«)   Hunt  V.  Mortimer,    10  B.  &  C.  Hurst,   8    M    &  W.  743.     Walker  v. 

44.     Hutchinson  v.  Hey  worth,  9  Ad.  Rostron,  9  M.  &  W.  411. 
&    E.    375.       Belcher    v.    Oldfield,  6 

M  M  2 
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How  a  man       rector,  that  is  not  a  fraudulent  preference  of  the  company, 

may  become         n  _c 

bankrupt.  lor  a  preference  must  be  intentional,  and  here  there  was  no 

intention  to  prefer  them,  (v) 

We  now  proceed  to  consider  those  acts,  which  do  not  derive 
the  character  of  acts  of  bankruptcy  from  the  intent  with 
which  the  trader  committed  them. 

Statute  1  &  2  Vict.  c.  110,  commonly  called  the  Abolition 
of  Arrest  Act,  enacts  in  sect,  8,  that  if  any  single  creditor, 
or  any  two  being  partners,  whose  debt  amounts  to  lOOZ.,  or 
any  two  whose  debts  amount  to  150/.,  or  any  three  or  more 
whose  debts  amount  to  200/.,  shall  file  an  affidavit  in  the 
Court  of  Bankruptcy  that  the  debt  is  due,  and  the  debtor  a 
trader,  and  cause  him  to  be  personally  served  with  a  copy  of 
the  affidavit,  and  a  notice  requiring  immediate  payment,  then 
if  the  trader  do  not  within  twenty-one  days  pay,  secure,  or 
compound  for  the  debt,  or  enter  into  a  bond  with  two  such 
sureties  as  a  commissioner  shall  approve  of,  to  pay  such  sum 
or  sums  as  shall  be  recovered  in  any  action  or  actions  brought 
or  to  be  brought,  together  with  costs,  or  to  render  himself  in 
such  time  and  manner  as  the  practice  of  the  court,  or  a  judge 
thereof  shall  direct  after  judgment,  everi/  such  trader  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy  on  the 
twenty-second  day  after  service  of  such  ajffidavit  or  affidavits 
and  notice,  provided  that  a  fiat  shall  issue  against  such  trdder 
within  two  calendar  months  from  the  filing  of  such  affidavit  or 
affidavits,  but  not  otherwise. (w) 

By  Stat.  6  G.  4.  c.  16.  s.  65.  it  is  enacted, 

"  That  if  any  such  trader,  having  been  arrested  or  committed 
to  prison  for  debt,  or  on  any  attachment  for  non-payment  of 
money,  shall,  upon  such,  or  any  other  arrest  or  commitment  for 
debt  or  non-payment  of  money,  or  upon  any  detention  for  debt, 
lie  in  prison  for  twenty-one  days,  or  having  been  arrested  or 
committed  to  prison  for  any  other  cause,  shall  lie  in  prison  for 
twenty-one  days  after  any  detainer  for  debt  lodged  against  him, 
and  not  discharged,  every  such  trader  shall  be  thereby  deemed  to 
have  committed  an  act  of  bankruptcy;   or  if  any  such  trader, 

(»)  Belcher  v.  Jones,  2  M.   &  W.  and  Hinton  v.  Acraman,  2  C.  B.  367., 

258.  as  to  the  course  of  proceeding  under  the 

(w)  See  Owston  v.  Coates,  10  Ad.  &  bond,  and  the  time  for  rendering;  also 

E.  193,  as  to  right  of  sureties  to  render;  Hay  ward  r.  Bennett,  3  C.  B.  404. 
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having  been  arrested,  committed,  or  detained  for  debt,  shall  escape  ^^^  ^  ™an 
out  ot  prison  or  custody,  every  suck  trader  shall  be  deemed  to  bankrupt. 
have  thereby  committed  an  act  of  bankruptcy  from  the  time  of 
such  arrest,  commitment,  or  detention  ;  provided  that  if  any  such 
trader  shall  be  in  prison  at  the  time  of  the  commencement  of  this 
act,  such  trader  shall  not  be  deemed  to  have  committed  an  act  of 
bankruptcy  by  lying  in  prison,  until  he  shall  have  lain  in  prison 
for  the  period  of  two  months." 

It  will  be  observed  that  this  section  points  out  two  acts : 
First,  That  of  lying  in  prison  twenty-one  days,  under  certain 
circumstances.  Secondly,  That  of  escaping  out  of  prison. 
When  the  former  of  these  acts  has  been  committed,  the 
trader  committing  it  is  deemed  to  be  a  bankrupt  from  the 
expiration  of  the  twenty-one  days  mentioned  by  the  act. 
When  the  second,  namely,  an  escape  has  been  committed, 
the  trader  committing  it  is  deemed  a  bankrupt  from  the 
time  of  the  arrest,  commitment,  or  detention,  [x) 

The  debt  mentioned  in  this  section  must  be  a  real  sub- 
sisting legal  debt;  a  mere  equitable  demand  is  not  suflS- 
cient(y);  a  penalty  due  to  the  crown  \a.(z) 

The  time  of  lying  in  prison  commences  from  the  first  arrest, 
the  day  of  arrest  being  included  (a);  in  case  of  a  surrender 
in  discharge  of  bail,  from  the  surrender (i),  unless  the  sur- 
render were  merely  pro  forma,  the  defendant  never  having 
been  out  of  custody  since  the  arrest,  in  which  case  the  time 
runs  from  the  arrest  (c),  as  it  will,  if  he  have,  in  consequence 
of  sickness,  been  kept  part  of  the  time  at  his  own  house  (cf), 
or  have  had  the  benefit  of  day  rules  during  the  period,  (e) 
But  where  he  had  been  suffered  to  go  at  large  after  the  arrest, 
the  time  was  computed  from   his   return  into  custody.  (/) 


(:r)   Moser   v.    Newman,    6  Bingh.  (6)  Tribe  v.  Webber,  Willes,  464. 

556.     Higgins  v.  M'Adam,  3  Y.  &  J.  (c)   Ross  v.  Green,  1  Burr.  437. 

1.  (rf)  Stevens    v.    Jackson,    4  Camp. 

(y)  Ex  parte  Hilyard,  1  Atk.   147  ;  164;  6  Taunt.  106. 

2  Ves.  407  ;   Co.  B.  L.  108.  (g)  Soaraes  v.  Watts,  1  C.  &  P.  400. 

(2)    Cobb  V.    Symonds,  5  B.   &   A.  (j)   Barnard   v.  Palmer,    1    Camp. 

516.  509. 

(a)   Glassington  v.  Rawlins,  3  East, 
407  ;  3  Stark.  73. 
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How  a  man        The  escape  intended  in  this  section  must  not  be  one  by  mere 

may  become  ,  "' 

bankrupt.  Construction,  but  such  a  one  as  manifests  an  intention  on 

the  debtor's  part  to  run  away,  {g) 
By  6  Geo.  4.  c.  1 6.  s.  6.  it  is  enacted, 

"  That  if  such  trader  shall  file  in  the  office  of  the  Lord  Chan- 
cellor's Secretary  of  Bankrupts  a  declaration  in  writing,  signed  by 
such  trader  and  attested  by  an  attorney  or  solicitor,  that  he  is 
insolvent,  or  unable  to  meet  his  engagements,  the  said  secretary 
of  bankrupts  or  his  deputy  shall  sign  a  memorandum  that  such 
declaration  hath  been  filed,  which  memorandum  shall  be  authority 
for  the  printer  of  the  London  Gazette  to  insert  an  advertisement 
of  such  declaration  therein  :  and  every  such  declaration  shall, 
after  such  advertisement  inserted  as  aforesaid,  be  an  act  of  bank' 
ruptcy  committed  by  such  trader  at  the  time  when  such  declaration 
was  filed :  but  no  commission  shall  issue  thereupon,  unless  it  be 
sued  out  within  two  calendar  months  next  after  the  insertion  of 
such  advertisement,  and  unless  such  advertisement  shall  have  been 
inserted  in  the  London  Gazette  within  eight  days  after  such  de- 
claration was  filed ;  and  no  docket  shall  be  struck  upon  such  act 
of  bankruptcy  before  the  expiration  of  four  days  next  after  in- 
sertion of  such  advertisement,  in  case  such  commission  is  to  be 
executed  in  London,  or  before  the  expiration  of  eight  days  next 
after  such  insertion,  in  case  such  commission  is  to  be  executed  in 
the  country :  and  the  Gazette  containing  such  advertisement  shall 
be  evidence  to  be  received  of  such  declaration  having  been  filed." 

And  by  sect.  7., 

"  That  no  commission  under  which  the  adjudication  shall  be 
grounded  on  the  act  of  bankruptcy,  being  the  fihng  of  such  de- 
claration, shall  be  deemed  invalid  by  reason  of  such  declaration 
having  been  concerted  or  agreed  upon  between  the  bankrupt  and 
any  creditor  or  other  person." 

By  6  Geo.  4.  c.  16.  sect.  8.  it  is  enacted, 

"  That  if  any  such  trader  (A),  liable  by  virtue  of  this  act  to  be- 
come bankrupt,  shall,  after  a  docket  struck  against  him,  pay  to  the 


(g)  Ross  V.  Green,  1  Burr.  437.  creditor,  who  has  issued  a  fiat  against 

(h)  This  docs  not  apply  to  a  pay-     one    member    only   of    it.      Ex  parte 
ment   by  a  firm  of  a  joint   debt  to  a     Smith,  3  M.  D.  &  D.  G.  144. 
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person  or  persons  who  struck  the  same,  or  any  of  them,  money,  or  How  a  man 
give  or  deh'ver  to  any  such  person  any  satisfaction  or  security  for  {^an^kjupj. 
his  debt,  or  any  part  thereof,  whereby  such  person  may  receive  - 
more  in  the  pound  in  respect  of  his  debts  than  the  other  creditors, 
such  payment,  gift,  delivery,  satisfaction,  or  security  shall  be  an 
act  of  bankruptcy  ;  and  if  any  commission  shall  have  issued  upon 
the  docket  so  struck  as  aforesaid,  the  Lord  Chancellor  may  either 
declare  such  commission  to  be  valid,  and  direct  the  same  to  be 
proceeded  in,  or  may  order  it  to  be  superseded,  and  a  new  com- 
mission may  issue,  and  such  commission  may  be  supported  either 
by  proof  of  such  last-mentioned,  or  of  any  other  act  of  bank- 
ruptcy ;  and  every  person  so  receiving  such  money,  gift,  delivery, 
satisfaction  or  security  as  aforesaid,  shall  forfeit  (h)  his  whole 
debt,  and  also  repay  or  deliver  up  such  money,  gift,  satisfaction, 
or  security  as  aforesaid,  or  the  full  value  thereof  to  such  person  or 
persons  (i)  as  the  commissioners  acting  under  such  original  com- 
mission or  any  new  commission,  shall  appoint  for  the  benefit  of  the 
creditors  of  such  bankrupt." 

There  was  another  act  of  bankruptcy  contained  in  the  in- 
solvent act,  stat.  7  Geo.  4.  c.  57.  That  act  provided  that 
filing  a  petition  to  take  the  benefit  thereof  should  be  an  act 
of  bankruptcy,  from  the  filing  the  petition ;  but  not  unless 
the  party  was  declared  bankrupt  before  the  time  advertised 
in  the  Gazette  for  hearing  his  petition,  or  within  two  calendar 
months  from  the  filing  of  it,  within  which  time  it  had  the 
effect  of  avoiding  the  assignment  under  the  insolvent  act. 
The  filing  of  the  petition  was  not  complete  till  it  had  reached 
its  final  destination  in  the  proper  ofiice.  (J) 

Statute  1  &  2  Vict.  cap.  110.  sects.  39  and  40.  contains 
the  following  new  provisions  upon  this  subject :  — 


(h.)  See  Ex  paWe  Marshall,  2  Gl.  &  Q.  B.  414,  in  which  case  it  was  decided 

J.  53.  265.     Ex  parte  Dimmock,  ibid,  that,  though  bills  given  in  contravention 

261.    See  also  on  this  section  the  judg-  of  this  section  cannot  be   enforced,  a 

ment    of   Tindal,    C.   J.,    in    Rose    v.  creditor  may,  if  the  bankruptcy  be  not 

Main,    1   Bingh.   N.    C.    357,   and   of  proceeded  in,  sue  in  respect  of  the  ori- 

V.    C.    Knight    Bruce,    in    Ex  parte  glnal  demand. 

Smith,  3M.  D.  &  D.  G,  168;  and  see  '(i)  Belcher  v.  Sambrooke,  6  Q.  B. 

Davis  V.  Holding,  1  M.  &  W.  159,  and  414. 

Davis  V.   Holding,  11  Ad.  &  E.  710,  {j)  Garlick  ».  Sangster,  9  Bingh.  46. 
recognised  in  Belcher  v.  Sambrooke,  6 

M  M   4 
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How  a  man  "  That  the  filing  of  the  petition  of  every  person  in  actual  cus- 

bankrupt.  ^ody,  who  shall  be  subject  to  the  laws  concerning  bankrupts,  and 

who  shall  apply  by  petition  to  the  said  Court  for  his  discharge 

from  custody,  according  to  this  act,  shall  be  accounted  and  ad- 
judged an  act  of  bankruptcy  from  the  time  of  filing  such  petition  ; 
and  that  any  fiat  in  bankruptcy  issuing  against  such  person  and 
under  which  he  shall  be  declared  bankrupt  before  the  time  ap- 
pointed by  the  said  Court,  and  advertised  in  the  London  Gazette, 
for  such  prisoner  to  be  brought  up  to  be  dealt  with  according  to 
this  act,  or  at  any  time  within  two  calendar  months  from  the  time 
of  making  any  such  order  as  aforesaid,  whether  upon  the  petition 
of  such  prisoner  or  the  petition  of  any  such  creditor  as  aforesaid, 
shall  have  the  effect  of  divesting  the  said  real  and  personal  estate 
and  effects  of  such  person  out  of  the  said  provisional  assignee : 
Provided  always,  that  the  filing  of  such  petition  shall  not  be 
deemed  an  act  of  bankruptcy,  unless  such  person  be  so  declared 
bankrupt  before  the  time  so  advertised  as  aforesaid,  or  within 
such  two  calendar  months  as  aforesaid ;  but  that  every  such  order 
as  aforesaid  shall  be  good  and  valid,  notwithstanding  any  fiat  in 
bankruptcy  under  which  such  person  shall  be  declared  bankrupt 
after  the  time  so  advertised  as  aforesaid,  and  after  the  expiration 
of  such  two  calendar  months  as  aforesaid." 

"  That  where  the  order  vesting  the  estate  and  effects  of  any  such 
prisoner  in  the  provisional  assignee  of  the  said  Court,  in  pur- 
suance of  the  provisions  of  this  act,  shall  be  or  become  void  by 
reason  of  such  prisoner  being  declared  bankrupt  within  such  period 
as  above  mentioned,  or  being  an  uncertificated  bankrupt  at  the  time 
of  such  order,  the  said  order  shall  nevertheless,  together  with  the 
petition  of  such  prisoner,  if  any,  remain  of  record  in  the  said 
Court ;  and  the  said  Court  shall  and  may  require  such  prisoner  to 
file  his  schedule,  and  shall  and  may  cause  such  prisoner  to  be 
brought  up  to  be  dealt  with  according  to  this  act,  and  all  things 
to  be  done  thereupon  or  preparatory  thereto,  as  in  other  cases,  ac- 
cording to  this  act ;  and  the  said  Court  shall  and  may,  at  any  time 
when  it  shall  seem  fit,  appoint  other  assignee  or  assignees  in  such 
case  in  the  same  manner  as  in  other  cases  ;  and  that  if,  at  any  time 
after  such  vesting  order  shall  have  been  made,  sucli  prisoner  shall 
obtain  his  certificate  under  any  such  fiat  in  bankruptcy,  the  rights, 
powers,  title,  and  interest  of  the  provisional  assignee  and  other 
assignee  or  assignees  appointed  under  this  act,  in,  over,  and  re- 
specting any  property,  real  or  personal,  whatsoever,  remaining  to 
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such  prisoner  after  the  obtaining  of  such  certificate,  or  thereafter   How  a  man 
in  any  way  coming  to  him,  and  under  or  in  pursuance  of  the  J"^y  '"^<'''™e 

warrant  of  attorney  to  be  executed  by  such  prisoner  under  the 

provisions  of  this  act,  shall  from  and  after  the  obtaining  of  such 
certificate  be  the  same  as  if  the  vesting  order  made  under  this  act 
had  been  valid  at  the  time  of  the  making  thereof :  Provided  always, 
that  nothing  herein  contained  shall  be  construed  to  afiect  the 
title,  rights,  and  interests  of  the  assignees  under  any  such  fiat  in 
bankruptcy,  or  to  alter  or  diminish  the  effect  of  any  such  certificate 
as  aforesaid,  but  that  the  title,  rights,  and  interests  of  such  last- 
mentioned  assignees,  and  the  benefit  of  such  certificate  to  such 
prisoner,  shall  be  the  same  to  all  intents  and  purposes  as  if  this 
act  had  not  been  made." 

There  are  some  special  provisions  respecting  the  mode  in 
which  a  trading  member  of  Parliament  may  become  bankrupt 
in  6  Geo.  4.  c.  16.,  sects.  9,  10,  and  11.,  viz. 

Sect.  9.  "  And  be  it  enacted.  That  if  any  such  trader,  having 
privilege  of  Parliament,  shall  commit  any  of  the  aforesaid  acts  of 
bankruptcy,  a  commission  of  bankrupt  may  issue  against  him,  and 
the  commissioners,  and  all  other  persons  acting  under  such  com- 
mission, may  proceed  thereon  in  like  manner  as  against  other 
bankrupts,  but  such  person  shall  not  be  subject  to  be  arrested  or 
imprisoned  during  the  time  of  such  privilege,  except  in  cases  hereby 
made  felony," 

Sect.  10.  "  And  be  it  enacted.  That  if  any  creditor  or  creditors 
of  any  such  trader,  having  privilege  of  Parliament,  to  such  amount 
as  is  hereinafter  declared  requisite  to  support  a  commission,  shall 
file  an  afiidavit  or  affidavits  in  any  Court  of  record  at  Westminster, 
that  such  debt  or  debts  is  or  are  justly  due  to  him  or  them  re- 
spectively, and  that  such  debtor,  as  he  or  they  verily  believe,  is 
such  trader  as  aforesaid,  and  shall  sue  out  of  the  same  Court  a  sum- 
mons, or  an  original  bill  and  summons,  against  such  trader,  and 
serve  him  with  a  copy  of  such  summons,  if  such  trader  shall  not, 
within  one  calendar  month  after  personal  service  of  such  summons, 
pay,  secure,  or  compound  for  such  debt  or  debts  to  the  satisfaction 
of  such  creditor  or  creditors,  or  enter  into  a  bond  in  such  sum,  and 
with  two  sufficient  sureties  as  any  of  the  judges  of  the  Court  out  of 
which  such  summons  shall  issue  shall  approve  of,  to  pay  such  sum 
as  shall  be  recovered  in  such  action  or  actions,  together  with  such 
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costs  as  shall  be  given  in  the  same,  and  within  one  calendar  month 
next  after  personal  service  of  such  summons  cause  an  appearance 
or  appearances  to  be  entered  to  such  action  or  actions,  in  the 
proper  Court  or  Courts  in  which  the  same  shall  have  been 
brought,  every  such  trader  shall  be  deemed  to  have  committed  an 
act  of  bankruptcy  from  the  time  of  the  service  of  such  summons, 
and  any  creditor  or  creditors  of  such  trader  to  such  amount  as 
aforesaid,  may  sue  out  a  commission  against  him,  and  proceed  there- 
on in  like  manner  as  against  other  bankrupts." 

Sect.  11.  "  And  be  it  enacted,  That  if  any  decree  or  order  shall 
have  been  pronounced  in  any  cause  depending  in  any  Court  of 
equity,  or  any  order  made  in  any  matter  of  bankruptcy  or  lunacy, 
against  any  such  trader,  having  privilege  of  Parliament,  ordering 
such  trader  to  pay  any  sum  of  money,  and  such  trader  shall  dis- 
obey the  same  having  been  duly  served  upon  him,  the  person  or 
persons  entitled  to  receive  such  sum  under  such  decree  or  order, 
or  interested  in  enforcing  the  payment  thereof  pursuant  to  such 
decree  or  order,  may  apply  to  the  Court  by  which  the  same  shall 
have  been  pronounced  to  fix  a  peremptory  day  for  the  payment  of 
such  money,  which  shall  accordingly  be  fixed  by  an  order  for  that 
purpose ;  and  if  such  trader,  being  personally  served  with  such 
last  mentioned  order  eight  days  before  the  day  therein  appointed 
for  payment  of  such  money,  shall  neglect  to  pay  the  same,  he  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy  from  the  time 
of  the  service  thereof,  and  any  such  creditor  or  creditors  as  afore- 
said may  sue  out  a  commission  against  him,  and  proceed  thereon 
in  like  manner  as  against  other  bankrupts." 


Several  additional  Acts  of  Bankruptcy  have  been  created 
by  Stat.  5  &  6  Vict.  c.  122.  sects.  11.  to  22.,  which  are  as 
follow :  — 


"  Sect.  11.  "  That  if  any  creditor  of  any  trader,  within  the  meaning 
of  this  or  any  other  statute  relating  to  bankrupts  now  or  hereafter 
to  be  in  force,  shall  file  an  affidavit  in  the  Court  authorised  as 
herein-after  provided  to  act  in  the  prosecution  of  fiats  in  bank- 
ruptcy in  the  district  (to  be  described  as  herein-after  mentioned) 
in  which  such  debtor  shall  reside,  or  in  the  Court  of  Bankruptcy, 
if  such  debtor  shall  not  reside  in  any  such  district,  in  the  form 
specified  in  Schedule  hereunto  annexed  (A.  No.  ] .),  of  the  truth 
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of  his  debt  (k),  and  of  the  debtor,  as  he  verily  believes,  being  such   How  a  man 
trader  as  aforesaid,  and  of  the  delivery  to  such  trader,  personally,   l^n^krupt™*^ 

of  an  account  in  writing  of  the  particulars  of   his  demand  (A),   

with  a  notice  thereunder  requiring  iinnaediate  payment  thereof,  in 
the  form  specified  in  the  said  Schedule  (A.  No.  2.),  it  shall  be  law- 
ful for  the  Court  in  which  such  affidavit  shall  be  filed,  as  the  case 
may  be,  to  issue  a  summons  in  writing,  in  the  form  specified  in  the 
said  Schedule  (A.  No.  3.),  calling  upon  such  trader  to  appear  before 
such  Court,  and  stating  in  such  summons  the  purpose  for  which 
such  trader  is  called  upon  by  such  summons  to  appear  as  herein- 
after provided." 

Sect.  12.  "  That  upon  the  appearance  of  any  such  trader,  so 
summoned  as  aforesaid,  it  shall  be  lawful  for  such  Court  to  require 
such  trader  to  state  whether  or  not  he  admits  the  demand  of  such 
creditor  so  sworn  to  as  aforesaid,  or  any  and  what  part  thereof, 
and  if  such  trader  shall  admit  such  demand  or  any  part  thereof,  to 
reduce  such  admission,  into  writing,  in  the  form  specified  in  the 
Schedule  hereunto  annexed  (B.  No.  1.),  and  such  admission  so  re- 
duced into  writing  such  trader  is  hereby  required  to  sign,  and  the 
same  is  thereupon  to  be  filed  in  such  Court ;  and  it  shall  also  be 
lawful  for  such  Court  to  allow  such  trader  upon  his  said  ap- 
pearance to  make  a  deposition  upon  oath,  in  writing  under  his 
hand,  to  be  filed  in  such  Court,  in  the  form  specified  in  the  said 
Schedule  (B.  No.  2.),  that  he  verily  believes  he  has  a  good  defence 
to  the  said  demand,  or  to  some  and  what  part  thereof." 

Sect.  13.  "  That  if  any  such  trader,  so  summoned  as  aforesaid, 
shall  not  come  before  such  Court  at  the  time  appointed  (having  no 
lawful  impediment  made  known  to  and  proved  to  the  satisfaction  of 
the  Court  at  the  said  time,  and  allowed),  or  if  any  such  trader, 
upon  his  appearance  to  such  summons  as  aforesaid,  or  at  any 
enlargement  or  adjournment  thereof  (as  the  case  may  be),  shall 
refuse  to  admit  such  demand,  and  shall  not  make  a  deposition  in 
the  form  herein-before  mentioned,  that  he  believes  he  has  a  good 
defence  to  such  demand,  then  and  in  either  of  the  said  cases,  if 
such  trader  shall  not,  within  fourteen  days  after  personal  service 
of  such  summons,  or  within  such  enlarged  time  as  may  be  granted 

(A)  The  demand  set  forth  in  the  affi-  it  was  shown  by  supplemental  affidavits 

davit  and  that  stated   in  the  demand  that  the  bills  were  given  for  the  goods, 

must  correspond,  therefore,  where  the  the    Court  annulled   the   fiat,  holding 

affidavit  alleged  a  debt  for  goods  sold  that  the  omission  to   appear  did   not 

and  delivered,  and  the  affidavit  a  debt  waive  the  irregularity.   Ex  parte  GrQen- 

on  returned  bills,  and  the  debtor  did  not  stock,  1  De  G.  230. 
appear  pursuant  to  the  summons,  though 
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to  him  in  that  behalf,  pay,  secure,  or  compound  for  such  demand 
to  the  satisfaction  of  such  creditor,  or  enter  into  a  bond  in  such 
sum,  and  with  two  sufficient  sureties  as  such  Court  shall  approve 
of,  to  pay  such  sum  as  shall  be  recovered  in  any  action  which 
shall  have  been  brought,  or  shall  thereafter  be  brought  for  the  re- 
covering of  the  same,  together  with  such  costs  as  shall  be  given  in 
such  action,  every  such  trader  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy  on  the  fifteenth  day  after  service  of  such 
summons,  provided  a  fiat  in  bankruptcy  shall  issue  against  such 
trader  within  two  months  from  the  filing  of  such  affidavit." 

Sect.  14.  *'  That  if  any  such  trader,  so  summoned  as  aforesaid, 
upon  his  said  appearance  shall  sign  an  admission  of  such  (/) 
demand  in  the  form  aforesaid,  and  shall  not,  within  fourteen  days 
next  after  the  filing  of  such  admission,  pay,  or  tender  and  offer  to 
pay,  to  such  creditor  the  amount  of  such  demand,  or  secure,  or 
compound  (m)  for  the  same  to  the  satisfaction  of  the  creditor,  every 
such  trader  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy on  the  fifteenth  day  after  the  filing  of  such  admission,  pro- 
vided a  fiat  in  bankruptcy  shall  issue  against  such  trader  within 
two  months  from  the  filing  of  such  affidavit." 

Sect.  15.  "  That  if  any  such  trader,  so  summoned  as  aforesaid, 
shall  upon  his  said  appearance  sign  an  admission  for  part  only  of 
such  demand  in  the  form  aforesaid,  and  shall  not  make  a  deposition 
in  the  form  herein-before  required  that  he  believes  he  has  a  good 
defence  to  the  residue  of  such  demand,  then  and  in  such  case,  if 
such  trader,  as  to  the  sum  so  admitted,  shall  not,  within  fourteen 
days  next  after  the  filing  of  such  admission,  pay,  or  tender  and 
offigr  to  pay  to  such  creditor  the  sum  so  admitted,  or  secure,  or 
compound  for  the  same  to  the  satisfaction  of  the  creditor,  and  as 
to  the  residue  of  such  demand  shall  not,  within  fourteen  days  after 
personal  service  of  such  summons,  or  within  such  enlarged  time  as 
may  be  granted  to  him  in  that  behalf,  pay,  secure,  or  compound 
for  the  same  to  the  satisfaction  of  such  creditor,  or  enter  into  a 


(I)  An  unintentional  omission  of  a 
small  part,  e.  g.  a  fraction  of  the  de- 
mand, does  not  take  the  case  out  of 
this  section,  and  render  it  a  case  within 
the  next  section.  See  Pennell  v.  Rhodes, 
15  L.  J.  Q.  B.  352. 

(to)  Agreeing  to  give  a  Judge's  order, 
and  to  deposit  bills  of  exchange  as  a 
security  for  the  debt,  is  a  compounding 
within  this  provision,  even  though  the 


order  and  bills  are  not  given  until 
more  than  fourteen  days  after  the  filing 
of  the  admission.  Pennell  v.  Rhodes, 
ubi  supra.  If  the  petitioning  creditor 
interpose  an  obstacle,  e.  g.  by  prema- 
turely issuing  a  fiat,  it  would  seem 
that  he  could  not  support  a  fiat 
founded  on  the  omission  to  pay,  or 
compound,  &c.  See  Ex  parte  Mue- 
grove,  3  M.  D.  &  D.  G.  386. 
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bond,  in  such  sum,  and  with  two  sufficient  sureties  as  sueh  Court   How  a  man 
shall  approve  of,  to  pay  such  sum  as  shall  be  recovered  in  any  J"'^^^  ecome 

action   which   shall   have   been   brought,  or   shall    thereafter  be  

brought  for  the  recovery  of  the  same,  together  with  such  costs  as 
shall  be  given  in  such  action,  every  such  trader  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy  on  the  fifteenth  day  after 
service  of  such  summons,  provided  a  fiat  in  bankruptcy  shall  issue 
against  such  trader  within  two  months  from  the  filing  of  such 
affidavit." 

Sect.  16.  "  That  if  any  such  trader,  so  summoned  as  aforesaid, 
shall,  upon  his  appearance  before  such  Court,  refuse  to  sign  the 
admission  in  that  behalf  required  as  aforesaid,  whatever  may  be 
the  nature  of  his  statement,  or  whether  he  makes  any  statement 
or  not,  it  shall  be  deemed,  for  the  purposes  of  this  act,  that  every 
such  trader  thereby  refuses  to  admit  such  demand  :  Provided 
always,  that  it  shall  be  lawful  for  such  Court,  upon  reasonable 
cause  shown,  to  enlarge  the  time  for  calling  upon  such  trader  to 
state  whether  or  not  he  admits  such  demand,  or  any  part  thereof, 
and  for  entering  into  such  bond,  or  for  either  of  such  matters,  for 
such  time  as  such  Court  shall  think  fit." 

Sect.  17.  "  That  an  admission  of  any  debt  made  after  such 
summons  as  aforesaid,  and  signed  by  any  such  trader  elsewhere 
than  before  such  Court,  may  be  filed  in  such  Court,  and  shall  be 
of  the  same  force  and  effect  to  all  intents  and  purposes  as  an  ad- 
mission signed  by  such  trader,  so  summoned  as  aforesaid,  on  his 
appearance  in  such  Court,  provided  there  be  present  some  attorney 
of  one  of  her  Majesty's  superior  Courts  of  law  on  behalf  of  such 
trader,  expressly  named  by  him,  and  attending  at  his  request,  to 
inform  him  of  the  effect  of  such  admission  before  the  same  is 
signed  by  such  trader ;  and  provided  also,  that  such  attorney  do 
subscribe  his  name  thereto  as  a  witness  to  the  due  execution 
thereof,  and  in  such  attestation  declare  himself  to  be  attoi-ney  for 
the  said  trader,  and  state  therein  that  he  subscribes  as  such  attor- 
ney, and  that  such  admission  shall  be  made  in  the  form  of  schedule 
(C.)  hereunto  annexed." 

Sect.  18.  "  That  where  any  trader,  against  whom  an  affidavit  of 
debt  is  filed  as  aforesaid,  shall  be  summoned  to  appear  before  the 
Court  in  which  such  affidavit  shall  be  filed,  as  the  case  may  be, 
every  such  trader  shall  have  such  costs  and  charges  as  such  Court 
in  its  discretion  shall  think  fit." 

Sect.  19.    "  That  in  every  action  brought  after  the  commence- 
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How  a  man        ment  of  this  act,  wherein  any  such  creditor  is  plaintiff  and  any 
baYkrupt!"*^       such  trader  is  defendant,  and  wherein  the  plaintiff  shall  not  re- 

cover  the  amount  of  the  sum  for  which  he  shall  have  filed  an 

affidavit  of  debt  under  the  provisions  of  this  act,  such  defendant 
shall  be  entitled  to  costs  of  suit,  to  be  taxed  according  to  the 
custom  of  the  Court  in  which  such  action  shall  have  been  brought, 
provided  that  it  shall  be  made  appear  to  the  satisfaction  of  the 
Court  in  which  such  action  is  brought,  upon  motion  (w)  to  be  made 
in  Court  for  that  purpose,  and  upon  hearing  the  parties  by  affi- 
davit, that  the  plaintiff  in  such  action  had  not  any  reasonable  or 
probable  cause  for  making  such  affidavit  of  debt  in  such  amount 
as  aforesaid,  and  provided  such  Court  shall  thereupon,  by  a  rule 
or  order  of  the  same  Court,  direct  that  such  costs  shall  be  allowed 
to  the  defendant ;  and  the  plaintiff  shall,  upon  such  rule  or  order 
being  made  as  aforesaid,  be  disabled  from  taking  out  any  exe- 
cution for  the  sum  recovered  in  any  such  action,  unless  the  same 
shall  exceed,  and  then  in  such  sum  only  as  the  same  shall  exceed, 
the  amount  of  the  taxed  costs  of  the  defendant  in  such  action ;  and 
in  case  the  sum  recovered  in  any  such  action  shall  be  less  than  the 
amount  of  the  costs  of  the  defendant  to  be  taxed  as  aforesaid,  that 
then  the  defendant  shall  be  entitled,  after  deducting  the  sum  of 
money  recovered  by  the  plaintiff  in  such  action  from  the  amount 
of  his  costs  so  to  be  taxed  as  aforesaid,  to  take  out  execution  for 
such  costs,  in  like  manner  as  a  defendant  may  now  by  law  have 
execution  for  costs  in  other  cases. " 

Sect.  20.  "  That  if  any  plaintiff  shall  recover  judgment  in  any 
action  personal  for  the  recovery  of  any  debt  or  money  demand,  in 
any  of  her  Majesty's  Courts  of  record,  against  any  such  trader, 
and  shall  be  in  a  situation  to  sue  out  execution  upon  such  judg- 
ment, and  there  be  nothing  due  from  such  plaintiff  by  way  of  set- 
off against  such  judgment,  and  such  trader  shall  not,  within  four- 
teen days  after  notice  in  writing  personally  served  upon  him 
requiring  immediate  payment  of  such  judgment  debt,  pay,  secure, 
or  compound  for  the  same  to  the  satisfaction  of  such  plaintiff,  he 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy  on  the 
fifteenth  day  after  service  of  such  notice  :  Provided  always,  that 
if  such  execution  shall  in  the  mean  time  be  suspended  or  restrained 
by  any  rule,  order,  or  proceeding  of  any  Court  of  justice  having 
jurisdiction  in  that  behalf,  no  further  proceeding  shall  be  had  on 

(«)  This  must  be  made  promptly      See  Smith  v.  Temperly,  16  M.  &  W.  273. 
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such  notice,  but  that  it  shall  be  lawful  nevertheless  for  such   How  a  man 
plaintiff,  when  he  shall  again  be  in  a  situation  to  sue  out  execution   "^'^^  ecome 

on  such  judgment,  to  proceed  again  by  notice  in  manner  before  — 

directed." 

Sect.  2 1 .  "That  if  any  decree  or  order  shall  be  pronounced  in  any 
cause  pending  in  any  Court  of  equity,  or  any  order  shall  be  made 
in  any  matter  of  bankruptcy  or  lunacy,  against  any  such  trader, 
ordering  such  trader  to  pay  any  sum  of  money,  and  such  trader 
shall  disobey  such  decree  or  order,  the  same  having  been  duly 
served  upon  him,  the  person  entitled  to  receive  such  sum  under 
such  decree  or  order,  or  interested  in  enforcing  the  payment 
thereof  pursuant  thereto,  may  apply  to  the  Court  by  which  the 
same  shall  have  been  pronounced  to  fix  a  peremptory  day  for  the 
payment  of  such  money,  which  shall  accordingly  be  fixed  by  an 
order  for  that  purpose ;  and  if  such  trader,  being  personally  served 
with  such  last-mentioned  order  fourteen  days  before  the  day 
therein  appointed  for  payment  of  such  money,  shall  neglect  to 
pay  the  same,  he  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  fifteenth  day  after  the  service  of  such  order." 

Sect.  22.  "  That  if  any  such  trader  shall  file  in  the  ofiice  of  the 
Lord  Chancellor's  secretary  of  bankrupts  a  declaration  in  writing 
(in  the  form  of  schedule  (D.)  hereunto  annexed),  signed  by  such 
trader,  and  attested  by  an  attorney  or  solicitor,  that  he  is  unable 
to  meet  his  engagements,  every  such  trader  shall  be  deemed 
thereby  to  have  committed  an  act  of  hankruptey  at  the  time  of 
filing  such  declaration,  provided  a  fiat  in  bankruptcy  slrall  issue 
against  such  trader  within  two  months  from  the  filing  of  such 
declaration,  and  a  copy  of  such  declaration,  purporting  to  be  cer- 
tified by  the  said  secretary  or  his  clerk  as  a  true  copy,  shall 
be  received  as  evidence  of  such  declaration  having  been  filed." 

In  all  the  above  cases  the  bankrupt  law  is  put  in  motion 
by  a  creditor  petitioning,  but  by  stat.  7  &  8  Vict.  c.  96. 
sec.  41.  in  case  of  a  declaration  of  insolvency,  it  may  be  put 
in  motion  by  the  bankrupt  himself. 

We  have  now  finished  the  consideration  of  the  several  acts 
designated  by  the  Legislature  as  acts  of  bankruptcy :  some  of 
them,  it  will  have  been  observed,  are  now,  in  consequence  of 
the  creation  of  others  almost  ejusdem  generis,  become  of  little 
practical  importance.  But  in  the  absence  of  express  repeal 
it  would  be  dangerous  to  omit  all  mention  of  them.     It  re- 
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How  a  man       malns  to  make  a  few  observations  upon  the  nature  of  such 
bankrupt.  ^-cts  In  general.     In  consequence  of  a  principle  which  long 

obtained,  though  now  almost  exploded,  that  bankruptcy  was 
to  be  looked  on  as  a  crime,  and  acts  of  bankruptcy  as  criminal, 
it  has  been  frequently  laid  down  that  such  acts  are  not  to 
be  multiplied  by  any  construction  or  implication,  knd  that 
nothing  shall  be  deemed  an  act  of  bankruptcy,  except  what  is 
expressly  declared  to  be  so  by  statute,  (o)  For  the  same 
reason,  it  was  decided  that  an  act  of  bankruptcy  could  not  be 
committed  abroad  (/?) ;  a  doctrine,  the  effect  of  which  has,  as 
we  have  seen  in  perusing  the  different  enactments  above 
cited,  been,  in  several  cases,  expressly  obviated  by  the 
Legislature. 

An  act  of  bankruptcy  may  be  committed  after  the  bank- 
rupt has  quitted  trade,  {q)  Since,  otherwise,  a  merchant 
might  by  quitting  trade,  when  under  pressure  of  embarrass- 
ment, avoid  the  operation  of  the  Bankrupt  Laws  entirely. 
When  once  committed  it  cannot  be  purged,  i.  e.  its  effect 
cannot  be  obviated  by  any  subsequent  conduct  on  the  bank- 
rupt's part,  (r)  An  act  of  bankruptcy,  concerted  between  the 
trader  and  petitioning  creditor,  could  not  formerly  be  set  up 
as  such  against  any  person  who  was  not  privy  or  consenting 
to  it  (s) ;  though  persons,  who  were  so,  were  estopped  from 
saying  any  thing  against  it.  (f)  But  this  objection  to  its 
effect  is  removed  by  5  &  6  Vict.  c.  122.  s.  8.,  as  the  objection 
to  a  fiat  on  the  ground  of  concert  had  previously  been  by 
1  &  2  Wm.  4.  c.  56.  s.  42. 

Lastly:— By  5  &  6  Vict.  c.l22.  s.  7.,  the  act  of  bank- 
ruptcy must  not  be  more  than  twelve  months  before  the^a^. 


(o)  1  Bl.    442;    3  Camp.   350;    15  (r)  2  T.  R.  62.      Mucklow  «.  May, 

Ves.  462  ;   17  Ves.  198  ;  19  Ves.  543.  1  Taunt.  479. 

Lord   Coke  speaks  of  "  the  wickedness  (s)  Marshall  v.  Barkwoith,  4  B.  & 

of  bankrupts."     4  Inst.  277.  Ad.  508.     Bamfield  v.  Baron,  2  R.  T. 

(p)  Com.  Dig.  Bankrupt,  C.  4.  594.      Roberts  j).  Teasdale,  Peake,  27. 

Ql)  Baillie  v.  Grant,  9  Bingh.  121.  Prosser    v.    Smith,    Holt,    442.       Ex 

Ex  parte  Bamford,  15  Ves.  449.      As  parte  Gouthwaite,  1  Rose,  87. 

to  whether  a  person  who  has  ceased  to  {t)  Bramley  v.  Mundee,  B.  N.  P. 

trade  can  proceed  to  make  himself  a  39.      See  Stewart  v    Richman,  1  Esp. 

bankrupt   under  7  &  8  Vict.  c.  96.   s.  108.     Ex  parte  Bourne,  16, Ves.  145. 
41,  sQti  Ex  parte  Mitchell,  !  De  G.  257. 
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Section  III.  —  Who  may  proceed  against  the  Bankrupt. 

Having  considered  who  may  be  a  bankrupt,  and  how  he  Who  may  pro- 
may  be#iRie  so,  we  arrive  at  the  third  division  of  our  subject,  bankrupt. 
viz.  the  discussion  of  the  question,  who  may  proceed  against 
him.  And  as,  in  order  to  found  any  proceedings  whatever 
upon  an  act  of  bankruptcy,  it  is,  except  in  the  single 
case  provided  for  by  7  &  8  Vict.  c.  96.  s.  41,,  absolutely 
necessary  that  there  should  be  some  creditor,  to  whom  a  debt 
is  due  from  the  trader,  of  such  amount  as  the  Legislature  has 
considered  sufficient  to  entitle  him  to  petition  for  the  institu- 
tion of  those  proceedings,  the  petitioning  creditor  and  his  debty 
will,  under  this  head,  be  the  objects  of  our  consideration. 

Petitioning  Creditor.  —  The  amount  of  the  petitioning  cre- 
ditor's debt  was  formerly  regulated  by  6  Geo.  4.  c.  16.  s.  15. 
(see  Appendix) :  it  now  is  so  by  5  &  6  Vict.  c.  122.  s.  9.,  which 
enacts,  that,  it  shall  be  in  the  case  of  a  single  creditor  or 
a  partnership  50^.,  in  the  case  of  two  creditors  or  partner- 
ships 70Z.  (m),  and  of  three  or  more  100/.,  debts  payable  in 
futuro  are  still,  as  formerly,  sufficient  to  support  2^  fiat. 

Nature  of  Debt.  —  A  creditor  to  the  amount  of  1 00/.  on 
notes,  which  he  had  bought  in  at  ten  shillings  in  the 
pound  (u),  and  one  to  the  amount  of  112/.,  who,  after  notice 
of  an  act  of  bankruptcy,  received  a  void  payment  of  50/.  (w), 
have  been  considered  to  possess  sufficient  debts.  A  bill 
of  exchange  is  a  debt  from  the  date  of  it,  against  the  drawer ; 
therefore,  a  bill  for  100/.,  issued  before  the  bankruptcy,  is 
sufficient,  though  it  fall  due  afterwards  {x) ;  but  interest 
accruing  after  the  act  of  bankruptcy,  could  not,  before 
6  Geo.  4.  c.  16.   s.  57.  be  added   to   the   principal,    unless 

(k)  Doe  dem.  Lloyd  v.  Ingleby,   14  See  Doe  v.  Anderson,    I  Stark.  262  ; 

M.  &W.  91.  5M.  &  S.  1. 

(u)  Ex  parte  Lee,  1  P.  Wms.  782.  (a:)  Brett  v.  Lovett,    13  East,  213. 

(lo)  Mann  v.  Shepherd,  6  T.  R,  79.  Ex  parte  Douthat,  4  B.  &  A.  67. 
Ex  parte   Miller,    Buck.    283,    S.    P. 

N   N 
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Who  may  pro-  specially  made  payable  on  the  face  of  the  bill  {y) ;  qucere, 
the  bankrupt,  howcvcr,  whether  that  enactment  has  not  altered  the  rule,  {z) 
The  debt  must  be  due  both  in  law  and  equity  (a);  due  to 
the  petitioning  creditor  alone  {h),  unless  he  be  a  co-assignee  (c) 
or  co-partner ;  it  may  be  on  account,  if  the  creditorswear  to 
a  sufficient  balance  (d) ;  or  a  sum  awarded,  notwithsranding  a 
bill  filed  to  set  aside  the  award  (e);  or  an  attorney's  bill 
though  not  signed  or  delivered  (/) ;  or  the  debt  of  a  surety,  {g) 
But  not  a  mere  security  for  a  contingent  demand  Qi ) ;  nor 
costs  recoverable  only  by  attachment  (z);  nor  damages  for  a 
tort  before  judgment  (j  );  nor  a  debt  for  which  the  debtor  is 
in  execution  (A) ;  nor  a  cross-acceptance,  unless  the  creditor 
have  paid  his  own(Z);  nor  can  the  husband  petition  alone, 
on  a  debt  due  to  his  wife,  dum  sola  (m),  unless  it  be  a  bill  or 
note.(w)  Of  course,  the  debt  must  not  be  bad  for  ille- 
gality, (o)  It  was  once  held  that  a  debt  barred  by  the  Statute 
of  Limitations  is  sufficient  (/>),  unless,  perhaps,  where  the 
objection  is  taken  by  the  bankrupt  himself,  yet,  the  proof  of 
such   a  debt   is  disallowed.  (5-;     A  debt  will   be  sufficient, 

(y)   Ej;parife  Greenway,  Buck.  412.  &    Ad.   357.     See  now   1    &  2  Viet. 

i?e  Burgess,  8  Taunt.   660.      Cameron  c.  110. 

V.  Smith,  2  B.  &  A.  305.  0')  Ex  parte  Charles,  16  Ves.   256. 

(z)    See    Bailey    on   Bills,    5th   ed.  (A)   Burnaby's  case,   Str.  653.      Co- 

416.  hen  v.  Cunningham,  8  T.  R.  123. 

(a)   Ex  parte  Hillyard,   1  Atk.  147.  (0   Sarratt  v.  Austin,  4  Taunt.  200. 

Ex  parte  Lee,  1  P.  Wms.  782.      Med-  (w)  Rumsey  v.  George,  1  M.  &   S. 

licott's  case,  Str.  899.  ^76. 

{b)  Bricklandc.  Newsome,  1  Camp.  (»)  Ex  parte  Barber,  1  G.  &  J.    1. 

474;   1  Taunt.  479.  See  M'Neillage  ».    HoUoway,   1  B.  & 

(c)  Ex  parte  Blakey,  1  G.  &  J.  A.  218  ;  but  see  Sherrington  ».  Yates, 
197.  12  M.  &  W.  855. 

(d)  Flower  v.  Herbert,  2  Ves.  327.  (o)  M'Connell  v.  Hector,  3  B.  &  P. 
Vide  tamen  Ex  parte  Bowes,  4  Ves.  113.  Ex  parte  Randleson,  1  M.  & 
168.  M.  86. 

(e)  Ex  parte  Lingwood,  1  Atk.  240.  (p)  Swayne  v.  Wallinger,  2  Str.  746. 
Marson  v.  Barber,  Gow.  17.  Quantock  v.   England,  5  Burr.   2628. 

{f)  Ex  parte  Sutton,  17  Ves.    163.  Fowler  v.  Browne,  Co.  B  L.  18,  Ma- 

Ex  parte   Steele,    16  Ves.    166.       Ex  vor  f.  Pyne,  3  Bingh.  285. 

parte  Howell,   1  Rose,  312.      See  Ex  (<])  Ex  parte  Dewdney.     Ex  parte 

parte  Prideaux,  1  G.  &  J.  28.  Seaman,  15  Ves.  498.      Ex  parte  Rof- 

(g)  Heylor    v.     Hall,     Palm.    .325.  fey,  19  Ves.   468;   2  Rose,  245.      See 

Denham's  case.  Stone,  183.  Gregory  v.  Hurrill,   5  B.   &   C.   341  ; 

(A)  Ex  parte  Page,  1  G.  &  J.  100.  quare,  therefore,  whether  it  would  now 

(t)  Ex  parte  Stevenson,  1  Mont.  &  be  held   a  good  petitioning  creditor's 

Mac.  262.     See  Field  v.  Bezant,  5  B.  debt. 
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though  the  debtor  have  been  insolvent,  and  it  was  included  Who  may  pro- 

iTi/v  1  1  .  f>i»i  J.  CQiid  against 

in  his  schedule  (r) ;  or  though  a  security  ot  a  higher  nature  the  bankrupt, 
have  been  taken  for  it  since  the  bankruptcy,  (s)     A  debt  due 
to  an  infant  will  not  be  sufficient,  (t) 

o 

Time  of  debt. — The  debt  must  have  been  contracted  while 
the  party  was  a  trader,  or,  if  before,  must  have  been  sub- 
sisting while  he  was  a  trader,  (u)  A  debt  contracted  before, 
and  subsisting  during  the  trading,  is  sufficient  to  support  a 
commission  founded  on  an  act  of  bankruptcy  subsequent  to 
the  trading,  (v)  It  must  also  have  been  due  from  the  debtor 
before  an  act  of  bankruptcy  (^o)  As  a  bill  of  exchange  is  a 
debt  from  the  date  of  it,  as  against  the  drawer,  it  is  sufficient 
to  constitute  a  petitioning  creditor's  debt,  though  not  in- 
dorsed to  the  creditor  till  after  an  act  of  bankruptcy  (x) ; 
but  if  the  creditor  be  indorsee,  it  must  appear  that  it  was 
indorsed  to  him  before  fiat  issued,  {y)  Such  a  bill  has  been 
held  sufficient  to  support  a  fiat  against  the  drawer,  though 
paid  by  the  acceptor  after  fiat  issued  {z) :  in  that  case  it 
had  neither  arrived  at  maturity  nor  been  presented ;  where 
it  has  arrived  at  maturity,  it  is,  for  obvious  reasons,  necessary 
to  prove  presentment  and  notice  of  dishonour,  (a) 

By  6  Geo.  4.  c.  16.  s.  18.,  it  is  enacted, 

"  That  if  after  adjudication,  the  debt  or  debts  of  the  petitioning 
creditor  or  creditors,  or  any  of  them,  be  found  insufficient  to 
support  a  commission,  it  shall  be  lawful  for  the  Lord  Chancellor, 
upon  the  application  of  any  other  creditor,  or  creditors,  having 
proved  any  debt  or  debts  sufficient  to  support  a  commission,  pro- 
vided such  debt  or  debts  has  or  have  been  incurred  not  anterior 

(r)  Jellis  V.  Mountford,  4  B.  &  A.  (c)  Bailie  r.  Grant,  9  Bingh.  121. 

256.     See   Ex  parte   Shuttlewortli,    2  (w)  Ex  parte  Wainman,  Co.  B.  L. 

G.  &  J.  68;    and  Ex  parte   Garnctt,  31.     Hill  v.  Harris,   1  M.  &  M.  448. 

1   D.  G.  95.  Mavor  v.  Pyne,  2  C.  &  P.  91. 

(s)  Ambrose  v.  Clendon,  2  Str.  1042.  (r)  Macarty  v.  Barrow,  2  Str.  949. 

(<)    Ex  parte  Barrow,   3  Ves.   554.  Glaister    v.    Hewett,    7    T.    K.    498. 

Ex  parte  Morton,  Buck.  42;    but  see  Anon.  2  Wils.  135. 
now  5  k6  Vict.  c.  122.  s.  3.  (y)   Rose  v.  Rowcroft,  4  Camp.  245. 

(m)  Meggott  V.  Mills,  1  Ld.  Rayra.  (z)  Ex  parte  Uoutliat,  4  B.  &  A.  67. 

237.     Heanny  v.  Birch,  3  Camp.  233.  (a)    Cooper   v.    Machin,    1    Bingh. 

Butcher  v.  Easto,  Dougl.  295.  426. 
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Who  may  pro-  to  tlie  debt  or  debts  of  the  petitioning  creditor  or  creditors,  to 
the  bankrupt,  order  the  said  commission  to  be  proceeded  in,  and  it  shall  by  such 
order  be  deemed  valid."  (6) 

The  nature  of  adjudication  will  be  presently  explained. 

The  petitioning  creditor  is  bound  to  support  t^Pvalidity 
of  the  bankruptcy,  and  may  be  compelled  to  furnish  the  as- 
signees with  all  necessary  information  and  assistance  towards 
that  object,  (c)  By  6  Geo.  4.  c.  16.  s.  14.  it  is  enacted,  that 
he  shall  sue  forth  and  prosecute  the  commission  until 
the  choice  of  assignees,  by  whom  his  costs,  which  are 
to  be  ascertained  by  the  commissioners,  are  to  be  reimbursed 
out  of  their  first  receipts.  The  attorney's  bill,  subsequent 
to  the  choice  of  assignees,  is  to  be  paid  by  them  and  taxed 
by  a  commissioner,  unless  it  be  for  business  done  in  some 
Court  which  has  itself  a  taxing  officer,  who  is  then  to  tax 
that  part  of  it. 

By  5  &  6  Vict.  c.  122.  s.  4.,  if  the  petitioning  creditor  do 
not  open  the  fiat  within  the  time  allowed  for  that  purpose, 
the  Court  may  open  it  within  fourteen  days,  *'  upon  the  ap- 
plication of  any  other  creditor  to  the  amount  required  by  that 
act  to  constitute  a  petitioning  creditor,  and  to  adjudicate 
thereon  upon  the  proof  of  the  debt  of  such  creditor,  and  of 
the  other  requisites  to  support  such  fiat."  (d) 

(b)  See  Musket  v.   Drummond,  10  ditor's  debt,  or  that  it  was  of  the  re- 

B.  &  C.    153.      Batchelor  v.  Vyse,    1  quisite  amount,  or  that  it  was  incurred 

M.  &  Rob.  331.     Under  this  section,  before  the  act  of  bankruptcy.   Fletcher 

the  Court  of  Review  may  order  the  v.  Manning,  12  M.  &  W.  571. 
old  petitioning  creditor's  to  be  added         (c)  Ex  parte  Jackson,  2  Rose,   188. 

to  another    to   make   up    the    amount  Ex  parte  Glossop,  ib.  386.     Ex  parte 

required.    Byers  v.  Southwell,  6  Bingh.  Graves,  1  G.  &  J.  86.     Ex  parte  Paul, 

N.  C.  39,  which  see  as  to  the  mode  of  1  M.  &  M.  185.      See  Reed  v.  James, 

pleading  this  section.     The  order  must  1  Stark.  132.      Ex  parte  Glover,  2  G. 

show  all  that  is  necessary  to  give  juris-  &  J.   60.     Harmer  ».  Davis,  7  Taunt, 

diction.      Christies.  Unwin,  11  Ad.  &  577. 

E.  373.  Brancker  v.  Molyneux,  4  M.  (rf)  Under  this  section  it  has  been 
&  Gr.  226 ;  but  the  order,  if  deficient  held  to  be  unnecessary  to  procure  any 
in  form,  may  be  amended  even  pending  order  for  substitution  under  6  Geo.  4. 
an  action,  and  the  amendment  will  c.  1 6.  s.  1 8,  and  that  proof  of  the  ori- 
refer  to  the  date  of  the  order.  Ibid,  ginal  petitioning  creditor's  debt  was 
The  order  will  not,  per  se,  be  evidence  not  one  of  the  other  requisites  to  sup- 
that  the  substituted  debt  was  not  an-  port  the  fiat.  Kynaston  v.  Crouch, 
terior  to  the  original  petitioning  ere-  14  M.  &  W.  266. 
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Where  the  debt  is  due  from  a  firm,  6  Geo.  4.  c.  16.  s.  16.   Who  may  pro- 

T  1  11  n  •  n      ceed  against 

empowers  any  creditor  who  could  sue  out  a  iiat  against  all,  the  bankrupt, 
to  sue  one  out  against  one  or  more  partners,  and  renders  it 
legal  to  supersede  a  joint  fiat  as  to  one  or  more  partners 
without  affecting  the  proceedings  as  to  the  others.  Even 
before  this  enactment,  a  creditor  of  the  firm  might  have  sued 
a  separate  commission  against  any  one  partner  without  the 
rest,  for  which  purpose  the  joint  demand  was  a  sufficient 
petitioning  creditor's  debt,  (c?) 

By  statute  7  &  8  Vict.  c.  96.  s.  41. 

"And  be  it  enacted,  That  the  Lord  Chancellor  shall  have 
power,  upon  petition  made  to  him  in  writing  by  any  trader  who 
shall  have  filed  a  declaration  of  insolvency  in  manner  and  form 
prescribed  by  the  statute  in  that  case  made  and  provided  relating 
to  bankrupts,  and  upon  payment  of  the  like  sum  as  is  payable  upon 
the  granting  of  a  fiat  upon  the  petition  of  a  creditor,  to  be  carried 
to  and  applicable  to  the  purposes  of  the  account  in  the  Bank  of 
England,  intituled  *  The  Secretary  of  Bankrupts'  Account,'  to  issue 
a  fiat  in  bankruptcy  against  such  trader,  and  to  authorize  the  pro- 
secution thereof  in  the  Court  of  Bankruptcy  in  London  or  in  any 
district  Court  of  Bankruptcy ;  and  that  it  shall  and  may  be  lawful 
for  such  Court,  so  authorized  as  aforesaid,  upon  the  application  of 
such  trader,  and  upon  proof  of  the  trading  and  of  the  filing  of  such 
declaration,  or  upon  the  application  of  any  creditor  or  creditors  of 
such  trader  to  such  amount  as  by  the  said  statute  required  for  a 
petitioning  creditor's  debt,  and  upon  proof  of  the  matters  requisite 
to  support  a  fiat  issued  upon  the  petition  of  a  creditor,  to  make  the 
adjudication  of  bankruptcy  under  such  fiat,  and  all  further  pro 
ceedings  under  such  fiat  shall  be  thenceforth  prosecuted  and  carried 
on  in  like  manner  as  if  such  fiat  had  been  issued  and  adjudicated 
upon  on  the  petition  of  a  creditor  of  the  bankrupt." 

Section  IV.  —  How  he  is  to  proceed. 
Having  now  seen  who  may  be  a  petitioning  creditor,  let  How  he  Is  to 

proceed, 

us  consider  how  he  must  proceed.     His  first  step  must  be  to  '- 

ascertain  by  a  search  at  the  Bankrupt  Office,  that  no  docket 
has  been  struck  against  the  trader.  His  next,  to  make  an 
affidavit  of  the  amount  of  his  debt,  and  his  belief  that  the 

(d)  Crisp   V.    Perritt,   Willes,   467.     Smith  v.  Oriel,  1  East,  368. 
N   N   ^ 
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How  he  Is  to     trader  Las  become  bankrupt ;  and  execute  a  bond  conditioned 

DroccccI 

'. for  proving  his  debt,  and  the  act  of  bankruptcy,  and  for  pro- 
ceeding on  the  fiat.  This  bond  and  affidavit  are,  in  pursu- 
ance of  stat.  6  Geo.  4.  c.  16.  s.  16.,  which  empowers  the 
Chancellor,  in  case  the  jftat  turn  out  to  have  been  issued 
fraudulently  or  maliciously,  and  without  sufficient  foundation, 
to  make  the  party  injured  satisfaction  out  of  the  bond,  and, 
if  he  please,  assign  to  him  the  right  of  suit  upon  it.  On  the 
other  hand,  he  may  by  5  &  6  Vict.  c.  122.  s.  3.,  dispense,  if 
he  think  fit,  with  the  bond  altogether. 

Although  the  petitioning  creditor  must,  at  this  period, 
swear  to  his  belief  that  an  act  of  bankruptcy  has  been  com- 
mitted ;  yet  it  will  be  sufficient  to  support  the  fiat,  if  one  be 
committed  before  it  issues,  (e)  When  the  affidavit  and  bond 
are  delivered  at  the  Bankrupt  Office,  an  entry  is  made  in  a 
book  called  the  docket  book,  and  the  petitioning  creditor  is 
then  said  to  have  **  struck  a  docket "  against  the  trader. 

We  have  seen  that  the  above  section  gives  the  Lord 
Chancellor  certain  powers  in  case  of  the  malicious  prosecu- 
tion of  a  bankruptcy.  These  may  be  exercised  either  by 
assigning  the  bond  in  the  first  instance,  or  directing  an  in- 
quiry or  issue  to  ascertain  the  damage  sustained,  (^f)  The 
assignment  of  the  bond  is  conclusive  evidence  of  malice.  (^) 
The  injured  party  may,  if  he  please,  bring  an  action  on  the 
case  for  maliciously  suing  out  a  fiat  (A),  in  which  he  must 
aver  and  prove  that  the  fiat  was  superseded  before  the  com- 
mencement of  the  action,  it) 

(e)  Ex  parte  Dufresne,   1  V.   &  B.  (A)    Brown    v.    Chapman,    4  Burr. 

51.      Simpson  v.  Sikes,  6  M.  &  S.  295.  1418.      See  Cotton  v.  James,  i  B.   & 

(/)  Smith  V.    Bromhead,    7  T.    R.  Ad.  1 28. 

800.     Smithey  ».  Edmondson,  3  East,  (t)   Whitworth  v.  Hall,  2  B.  &  Ad. 

22.     Ex  parte  Rimene,  1 6  Ves.  600.  695. 

ig)  Ex  parte   Gayter,    1  Atk.    144. 
See  cases  last  cited. 
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Section  V.  —  The  Fiat — hywlwm  issued — to  whom  directed 
—  what  jurisdiction  it  confers. 

We  now  come  to  the  fiat,  which  is  substituted  for  a  com-  The  Fiat— by 

mission  by  the  Bankrupt  Court  Act.     This,  when  the  above  to  whom  di- 

prehmlnaries  have  been  complied  with,  is,  on  the  creditor's  ^urisdiabn^t 

formal  petition,  granted  to  him  by  the  Court  of  Chancery,  confers, 
exercising  the  power  confided  to  it  by  stat.  6  Geo.  4.  c.  16. 
8.  12.,  which  empowers 

the  Lord  Chancellor,  upon  petition  in  writing  against  any 
bankrupt  trader  by  his  creditor  or  creditors,  by  commission  under 
the  great  seal,  to  appoint  such  persons  as  to  him  shall  seem  fit, 
who  shall  "  have  full  power  and  authority  to  take  such  order  and 
direction  with  the  body  of  such  bankrupt  as  hereinafter  mentioned, 
as  also  with  all  his  lands,  tenements,  and  hereditaments,  both 
within  this  realm  and  abroad,  as  well  copy  or  customaryhold,  as 
freehold,  which  he  shall  have  in  his  own  right  before  he  became 
bankrupt,  as  also  with  all  such  interest  in  any  such  lands,  tene- 
ments, and  hereditaments  as  such  bankrupt  may  lawfully  depart 
withal,  and  with  all  his  money,  fees,  offices,  annuities,  goods, 
chattels,  wares,  merchandise,  and  debts,  wheresoever  they  may  be 
found  or  known,  and  to  make  sale  thereof  in  manner  hereinafter 
mentioned,  or  otherwise  order  the  same  for  satisfaction  and  pay- 
ment of  the  creditors  of  the  said  bankrupt."  {f) 

coupled  with  stat.  1  &  2  Wm.  4.  c.  5Q.  s.  12.,  and  5  &  6  Vict. 
c.  122.  8.  46.,  which  substitute  for  the  commission  mentioned 
in  6  Geo.  4.  c.  16.  s.  12.  a  fiat,  which  the  Chancellor,  the 
Master  of  the  Rolls,  the  Vice-Chancellor,  or  any  Master  (K) 
appointed  by  the  Chancellor  may  issue,  authorizing  the  cre- 
ditor to  prosecute  his  complaint  either  in  the  Court  of  Bank- 
ruptcy, or  elsewhere  before  Country  Commissioners.  Every 
such  fiat  prosecuted  in  the  Court  of  Bankruptcy  is  to  be 
filed  there  of  record,  and  thereupon  any  Commissioner  may 
proceed  to  execute  it. 


(j)  On  this  section  depends  the  re-  Simpson,    1   Bingh.    N,   C.    313,   per 

lation  of  the  title  of  the  assignees  back  Tindal,  C.  J. 

to  the  act  of  bankruptcy.      Sims  v.         (*)  Marshall  v.  Lamb,  5  Q.  B.  115. 

N   N  4 
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The  Fiat— by  AH  the  laws  relating  to  bankruptcy  at  the  time  of  passing 
to  whom  di-  t^6  1  &  2  Wm.  4.  c.  56.  s.  12.  are  directed  (except  so  far  as 
•^urlsdi^iontt  ^^^^^^^^  ^7  ^^^^  ^ct)  to  apply  to  Jiats,  as  if  each  fiat  were  a 
confers.  commission.     The  reader  may,  therefore,  mentally  substitute 

^at  for  commission  whenever  he  now  meets  with  the  word 
applied  to  bankruptcy. 

Thus  we  sec  that  the  original  jurisdiction  in  matters  of 
bankruptcy  resides  in  the  Court  of  Chancery,  as  it,  indeed, 
has  done  ever  since  the  thirteenth  year  of  Queen  Elizabeth. 
The  jurisdiction  resided  solely  in  that  Court  till  stat.  1  &  2 
Wm.  4,  c.  56.,  which  gave  a  portion  of  it  to  the  Court  of 
Bankruptcy.  However,  the  original  jurisdiction,  i.  e.  the 
power  of  issuing  a  fiat,  is  still  solely  in  the  Court  of 
Chancery. 

The  Jiat  must  be  subsequent  to  the  act  of  bankruptcy, 
though  it  may  be  on  the  same  day.(/)  It  may  be  separate 
against  a  single  trader,  or  joint  against  several  traders  in 
partnership ;  but  a  joint  bankruptcy,  void  as  to  one  partner, 
is  also,  at  least  so  far  as  recent  enactments  (see  6  Geo.  4. 
c.  16.  s.  16.)  do  not  interfere,  void  as  to  the  other,  (/w)  There 
is  a  peculiar  provision  for  the  case  of  fiats  issued  at  intervals 
against  partners  (w)  in  the  same  firm,  by  stat.  6  Geo.  4.  c.  16. 
s.  17.,  which  enacts,  that  they  shall  be  directed  to  the  same 
commissioners,  the  property  conveyed  to  the  same  assignees, 
and  the  proceedings  under  them  consolidated,  empowering  the 
Chancellor,  however,  to  separate  them,  if  he  think  propen 

It  is  provided  in  6  Geo.  4.  c.  16.  that  there  may  be  an 
auxiliary  Jiat,  or  a  renewed  Jiat ;  the  former  by  sect.  20.,  for 
proof  of  debts  under  201.,  or  for  taking  the  examination  of 
witnesses. 

The  latter  by  sect.  26.,  which  enacts,  that  no  commission 
shall  abate  by  the  demise  of  the  crown  or  death  of  bankrupt 
after  adjudication,  but  may  be  reneroed,  if  necessary. 

(I)  Ex  parte   Dobree,    8  Ves.    82.  Ex  parte  By  gray  e,  2  G.  &  J,  391.     In 

Ex  parte  Dufresne,  1  V.  &  B.  54.  re   Colman,   Mon.    &    Mac.    1 6.       Es: 

{m)   Beaseley  t^    Beaseley,  1  Atk.  97.  parte  Wray,  Mon.  &  Mac.  195. 

Hogg  V.  Bridges,  2  Moore,  122.      But  (n)    See  Ex  parte  Hading,  2  M.  D. 

see  6  Geo.  4.    c.  16.    s.  16.,   and   see  &  D.  G.  471. 
Ex  parte    Burton,    2    G.    &    J.    344. 
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As  the  Chancellor  may  issue,  so  it  is  provided  by  1  &   The  Fiat— by 

7  P  1        whom  issued — 

2  vVm.  4.  c.  5Q.  s.  19.  that  he  may  annul  a  nat,  upon  the  to  whom  di- 
revcrsal  of  the  adjudication,  "  or  for  any  other  cause,  as  he  ^ujj^ji'^i^n'ft 
shall  think  fit."     It  has  been  doubted   whether   the  Court  confers. 
of  Review  could   exercise   this  power,  or  whether  it  be  not 
still  vested  in  the  Chancellor  alone,  (o)     See  also  stat.  5  &  6 
Vict.  c.  122.  s.  23.,    hereafter  set  out,  as  to  annulling  the 
adjudication. 

There  is  nothing  to  prevent  a  trader  from  becoming  se- 
veral times  bankrupt,  and  fiats  from  issuing,  toties  quoties, 
against  him ;  but  it  has  been  held  (though  the  proposition  is 
rendered  by  late  cases  extremely  doubtful)  that  a  second 
fiat  is  a  nullity,  if  issued  before  the  bankrupt  has  obtained 
his  certificate  under  the  first  (p),  and  after  the  appointment 
of  assignees,  {q) 

Having  explained  the  nature  of  the  fiat,  we  will  proceed 


(o)  Atkinson  v.  Raleigh,  3  Q.  B.  79. 

(p)  Fowler  V.  Coster.  10  B.  &  C. 
427.  Nelson  W.  Cherrill,  7  Bingh. 
663.  Pliillips  V.  Hopwood,  1  B.  & 
Ad.  619. 

(g)  Warner  v.  Barber,  2  Moore,  71 ; 
8  Taunt.  176.  Some  late  eases  have 
rendered  this  proposition  very  doubtful. 
Butler  V.  Hobson,  5  Bingh.  N.  C.  128; 
4  Ibid.  290.  Ex  parte  Welsh,  Mont. 
Bank.  Ca.  276.  Benjamin  v.  Belcher, 
1 1  Ad.  &  E.  350.  It  rested  on  the  sup- 
position that  the  second  fiat  would  be 
void  ex  necessitate,  as  having  nothing  to 
work  upon;  and  for  the  like  reason  a 
third  commission  was  held  to  be  void 
where  the  bankrupt  had  not  paid  fif- 
teen shillings  in  the  pound  under  the 
second.  It  must,  however,  be  remem- 
bered, that  goods  may  be  in  the  bank- 
rupt's reputed  ownership  which  would 
pass  under  a  new  fiat,  but  to  which  the 
assignees  under  the  old  fiat  can  have  no 
right.  See  Ex  parte  Jungmichel,  2  M. 
D.  &D.  G.  471.  And  other  cases  might, 
perhaps,  be  put,  ex.  gr.  a  lease  repudi- 
ated by  the  assignees  under  the  first 
fiat.  In  Ashby  v.  Kennard,  Ex. 
Sittings,  Trin.  Vac.  1841,  a  fiat  of 
bankruptcy  had  issued  against  a  trader, 
and   afterwards  a   vesting  order   was 


made  on  his  petition  to  the  Insolvent 
Court.  The  same  person  was  ap- 
pointed assignee  under  the  bankruptcy 
and  insolvency.  The  sheriff  seized 
the  trader's  goods  by  virtue  of  a  Ji.  fa, 
issued  on  a  judgment  entered  up  in 
pursuance  of  a  warrant  of  attorney. 
The  seizure  was  after  the  commence- 
ment of  the  trader's  imprisonment,  and 
there  was  no  sale.  These  facts  were 
stated  in  a  special  case,  in  which  it 
was  expressly  admitted,  in  accordance 
with  what  was  then  supposed  to  be 
the  true  construction  of  the  statute  of 
Victoria  (the  special  case  having  been 
settled  previously  to  the  judgment  in 
Whitmore  v.  Robertson),  that  the  as- 
signee had  no  title  under  the  bank- 
ruptcy as  against  the  execution  cre- 
ditor. And  it  was  urged,  on  the  part 
of  the  execution  creditor,  that  the  in* 
solvency  was  void  as  coming  in  col- 
lision with  the  bankruptcy.  But  the 
Court  held  that  the  proceedings  were 
valid,  and  that  the  goods  (assuming 
that  which  was  admitted  in  the  case, 
namely,  that  they  did  not  pass  under 
the  bankruptcy)  belonged  to  the  de- 
fendant as  assignee  of  the  insolvent.  See 
Ex  parte  Garnett,  1  D.  G.  95. 
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to  consider  the  character  of  the  persons  to  whom  it  is  di- 
rected; these  are  either  the  Court  of  Bankruptcy,  or  one 
of  tlie  Courts  provided  by  5  &  6  Vict.  c.  122.  for  the  pro- 
secution of  country  fiats. 


1.  Of  the  Court  of  Bankruptcy. — The  Court  of  Bank- 
ruptcy originated  in  stat.  1  &  2  Wm.  4.  c.  56.,  which  em- 
powered the  crown  to  appoint  a  chief  and  three  puisne  judges, 
and  six  commissioners,  to  be  a  court  of  law  and  equity,  and 
to  have  all  the  rights  and  incidents  of  a  court  of  record,  as 
fully  as  any  of  the  courts  at  Westminster. 

By  5  &c  Q  Wm.  4.  c.  29.,  the  number  of  judges  was  reduced 
by  one:  by  5  &  6  Vict.  c.  122.  s.  64.,  a  single  judge  only  was 
necessary;  and  by  10  &  11  Vict.  c.  102.  ss.  1,  2  &  3.,  these 
offices  were  abolished,  and  the  jurisdiction  of  the  Court  of 
Review,  with  all  its  powers,  was  transferred  to  such  one  of 
the  Vice  Chancellors  as  the  Lord  Chancellor  shall  from  time 
to  time  appoint. 

Subsequent  sections  of  the  stat.  1  &  2  Wm.  4.  c.  56.  pro- 
vided an  oath  of  office ;  enabled  the  judges,  with  the  consent 
of  the  Lord  Chancellor,  to  make  rules  for  regulating  the 
proceedings  of  the  Court ;  provided  for  their  salaries ;  made 
every  judge  and  officer  ineligible  to  sit  in  Parliament;  re- 
stricted them  from  practising  as  counsel  or  solicitors ;  imposed 
penalties  on  taking  fees;  provided  for  the  appointment  of 
registrars,  and  deputy  registrars  (r),  whose  number  was,  how- 
ever, afterwards  diminished  by  5  &  6  Wm.  4.  c.  29.  s.  21.; 
enabled  attorneys  to  practise  in  bankruptcy,  and,  except  in 
proceedings  before  the  Court  of  Review  and  upon  issues,  to 
appear  and  plead  without  employing  counsel;  and  pointed 
out  the  mode  in  which  evidence  might  be  taken  before  this 
Court,  {s)  ■ 


'  (r)  This  term  is  abolished,  a  section 
(.54)  having  been  inserted  in  the  7&  8 
Vict.  c.  96.  for  the  sole  purpose  of 
declaring  that  they  shall  be  called 
registrars.  This  enactment  seems  to 
have  been  suddenly  conceived,  for  in 
sect.  53,  the  one  immediately  before  it, 
they  are  called  deputy-registrars. 
(»)  See  sects.   8.  11.  58.  60.  9.  10. 


and  38  ;  and  see  stat.  3  &  4  Wm.  4. 
c.  47,  which  contained  some  further 
provisions  regarding  the  organisation 
of  the  Court  of  Bankruptcy ;  further, 
as  to  affidavits  in  bankruptcy  and  the 
fees  payable  thereon,  see  stat.  5  h  6 
W.  4.  c.  29.  s.  24.  See  as  to  regis- 
trars' salaries,  7  &  8  Vict.  c.  96.  s.  49. 
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The  functions  of  the  Court  were  prescribed  by  other  sec-  The  Fiat— by 

,  •  1  7  /•  whom  issued — 

tions  or  the  same  statute,     1  hese  concern  either  me  ordinary  to  whom  di- 
administration  of  the  bankrupt''s  estate,  which  is  vested  in  the  '^urisjictbalt 
commissioners,  or  the  general  controlling  authority  given  hy  confers. 
the  bankrupt  law,  and  exercised  either  by  original  interposition 
in  the  affairs  of  the  bankrupt,  or  on  appeals  from  the  adminis- 
trative tribunal,  and  which  the  act  vested  in  the  Court  of 
Review,  subject  to  an  appeal  to  the  Lord  Chancellor,  and  in 
certain  cases  to  the  House  of  Lords. 

A  taxing  officer  in  bankruptcy  is  provided  by  7  &  8  Vict. 
c.  96.  s.  45. 

Court  of  Review.  —  The  principal  enactments  relative  to 
the  Court  of  Review  will  be  found  in  the  2nd,  3rd,  4th,  5th, 
33rd,  and  37th  sections  of  the  Bankrupt  Court  Act  {vide 
post.  Appendix),  which  entrusted  that  Court  with  a  general 
superintendence  and  control  in  matters  of  bankruptcy,  subject 
to  an  appeal  to  the  Lord  Chancellor  in  matters  of  law  or 
equity,  or  the  refusal  or  admission  of  evidence ;  whence  an 
appeal  is  directed  to  lie,  with  the  Chancellor's  permission,  to 
the  Lords:  or  the  parties,  by  consent,  may  appeal  to  the 
Lords  in  the  first  instance.  Power  was  likewise  given  to  the 
Court  to  grant  an  issue  for  the  trial  of  questions  of  fact,  and 
to  allow  or  refuse  a  new  trial. 

By  1  &  2  Vict.  c.  110.  s.  18.  all  awards  of  the  Court  of 
Review  for  the  payment  of  money  or  costs  were  to  have  the 
effect  of  judgments,  and  execution  might  be  issued  on  them, 
and  sec.  20.  empowered  the  judges  of  that  Court  to  frame 
writs  of  execution. 

By  5  &  6  Vict.  c.  122.  s.  64.  a  single  judge  was  enabled  to 
form  the  Court,  but  by  the  stat.  10  &  11  Vict.  c.  102.  s.  1.  the 
Court  of  Review  and  the  offices  of  judges  in  it  are  abolished. 
By  sec.  2.,  however,  the  jurisdiction  and  powers  exercised  by  it 
are  transferred  to  such  one  of  the  Vice  Chancellors  as  the  Lord 
Chancellor  shall  from  time  to  time  appoint,  and  by  sec.  3. 
all  laws,  orders,  and  authorities  touching  the  practice  and 
manner  of  proceeding  in  the  Court  of  Review,  and  appealing 
to  and  from  that  Court  are  continued  and  made  applicable  to 
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The  Fiat— by    the  jurisdiction  of  the  Vice  Chancellor  thus  appointed.     In 

■whom  issued — 

to  whom  di-  Speaking,  therefore,  hereafter  of  the  jurisdiction  conferred  by 
jurisdiction  h  *^^  statutcs  on  the  Court  of  Review,  it  must  be  borne  in 
°""^^''^-  mind  that  it  is  henceforth  to  be  exercised  by  one  of  the  Vice 

Chancellors. 

Commissiotiers  of  Court  of  Bankruptcy.  —  We  now  pro- 
ceed to  the  statutory  regulations  respecting  commissioners, 
and  first  to  those  of  the  Court  of  Bankruptcy. 

These  functionaries  are  six  in  number,  and  stat.  1  &  2 
Wm.  4.  c.  5Q,  directs  that  they  may  be  formed  (^),  when 
needful,  into  two  Subdivision  Courts,  to  which  matters  of 
difficulty  may  be  adjourned  when  they  occur  before  a  com- 
missioner sitting  alone.  Each  of  the  six  commissioners,  it  is 
thereby  directed,  shall  possess,  in  those  cases  which  come 
before  him,  all  the  powers  vested  in  commissioners  by  6  Geo.  4. 
c.  16.  (m),  except  that,  where  he  commits  any  person  examined 
before  him,  it  shall  be  to  the  custody  of  a  messenger,  to  be 
brought  within  three  days  afterwards  before  a  Subdivision 
Court  or  the  Court  of  Review,  to  which  his  further  exa- 
mination is  to  be  adjourned.  It  also  gives  him  power  (v)  in 
any  case  so  to  adjourn  the  examination,  or  to  adjourn  the 
proof  of  any  debt  to  the  Subdivision  Court,  the  decision  of 
which  it  directs  to  be  final,  except  in  matters  of  law  or  equity, 
or  the  refusal  or  admission  of  evidence,  provided  that,  in  case 
both  parties  consent  to  have  the  validity  of  the  debt  tried  by 
a  jury,  an  issue  may  be  prepared  under  the  direction  of  the 
commissioner  or  Subdivision  Court,  and  sent  for  trial  before 
the  chief  or  one  or  more  judges  of  the  Court  of  Review,  and, 
if  one  party  only  apply  for  such  an  issue,  the  application  shall 
be  decided  by  the  commissioners  or  Subdivision  Court,  subject 
to  an  appeal  to  the  Court  of  Review. 

That  an  appeal  from  the  decision  of  the  commissioner  or 
Subdivision  Court  in  matters  of  law  or  equity,  or  the  refusal 
or  admission  of  evidence  concerning  the  case  of  any  disputed 

(0  Sec.  6.  and  5  &  6  Wm.  4.  c.  29.  (m)   1  &  2  Wm.  4.  c.  56.  s.  7. 

s.  23.     As  to  the  place  of  sitting  of  the         (r)  1  &  2  Wm.  4.  c.  56.  s.  30. 
commissioners,    see    10  &  11  Vict.    c. 
102.  s.  14. 
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debt  shall  lie  to  the  Court  of  Keview,  and  in  matters  of  law   Tii^  Fiat— by 

whom  issued — 

or  equity  from  the  Court   of  Review  to  the  Lord  Chan-  to  whom  di- 

■.^         /      >.  rected — what 

CellOr.  iW.)  jurisdiction  it 

That  all  powers  given  to  the  commissioners  may  be  exe-  ''°"*^'"^- 

cuted  by  the  judges,  and  any  reference  or  adjournment  made 
by  such  judge,  shall  be  to  the  Court  of  Review  instead  of  a 
Subdivision  Court,  (x) 

Doubts  having  arisen,  in  consequence  of  the  case  of  R. 
V.  Faulkner  (jj),  whether  the  Bankruptcy  Court  only  had 
been  constituted  a  Court  of  Record,  or  whether  its  com- 
ponents, when  acting  separately,  had  a  right  to  that  title,  it 
was  enacted  by  5  &  6  Wm.  4.  c.  29.  s.  25.,  that  the  Court  of 
Review  and  Subdivision  Courts  shall  be  Courts  of  Record, 
and  shall  have  all  powers  of  commitment  vested  in  com- 
missioners under  6  Geo.  4.  c.  16.,  and  all  the  rights,  powers, 
privileges,  and  incidents  of  a  Court  of  Record  as  fully  as  the 
same  are  enjoyed  by  any  of  the  Courts  of  law  at  Westminster, 
and  every  judge  or  commissioner  sitting  alone,  shall  have  all 
the  rights,  powers,  privileges  and  exemptions  of  a  Court  of 
Record,  provided  that  no  judge  or  commissioner  sitting  alone 
shall  fine  or  commit  for  contempt  of  Court,  but  every  con- 
tempt of  a  judge  or  commissioner  sitting  alone,  shall  be  re- 
ferred to  the  Court  of  Review,  and  dealt  with  as  a  contempt 
of  that  Court.  This  is  not,  however,  to  affect  the  power 
given  to  a  judge  or  commissioner  by  1  &  2  Wm.  4.  c.  5Q.  of 
committing  persons  examined  before  them  to  a  messenger  or 
officer  of  the  Court  of  Bankruptcy. 

By  stat.  5  &  6  Vict.  c.  122.  s.  66.,  every  Court  authorized  to 
act  in  the  prosecution  of  any  fiat  in  Bankruptcy,  or  in  exe- 
cution of  any  duty  imposed  on  it  by  statute,  shall  have, 
use,  and  exercise  all  the  powers,  privileges,  and  incidents  of  a 
Court  of  Record. 

Fiats  executed  in  the  country  were  formerly  directed  to 
commissioners  who  were  not  judges  of  record;  great  pro- 
tection, however,  was  afforded  them  against  prosecution  for 

(w)  1  &  2  Wm.  4.  c.  56.  ss.  31,  32.  (y)  2  C,  M.  &  R.  522. 

Ix)  Sect.  21. 
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acts  done  with  the  intention  of  exercising  their  office,  both 
by  the  ordinary  rules  of  law  in  favour  of  inferior  jurisdictions, 
and  by  the  41st,  4 2d,  43rd,  and  44th  sections  of  6  Geo.  4. 
c.  16. ;  on  the  construction  of  which,  see  the  cases-  in  the 
note,  (z) 

By  stat.  5  &  6  Vict.  c.  122.  it  is  enacted  as  follows: 

Sect.  46.  "  "Whereas  fiats  in  bankruptcy  against  traders  residing 
within  a  limited  distance  from  London  are  usually  exclusively 
directed  to  the  Court  of  Bankruptcy,  and  such  distance  may,  in 
consequence  of  the  increased  facility  of  communication,  be  without 
inconvenience  considerably  extended ;  and  it  is  expedient  to  make 
better  provision  for  the  prosecution  of  fiats  in  bankruptcy  not 
directed  to  the  Court  of  Bankruptcy ;  be  it  enacted,  That  every 
fiat  in  bankruptcy  issued  after  the  commencement  of  this  act,  not 
directed  to  the  Court  of  Bankruptcy,  shall  be  directed  to  such  one 
of  the  Courts  authorized  to  act  in  the  prosecution  of  fiats  in  bank- 
ruptcy in  the  country  as  herein-after  provided,  as  the  Lord  Chan- 
cellor, or  as  the  Master  of  the  Rolls,  one  of  the  Vice  Chancellors, 
or  one  of  the  Masters  of  the  Court  of  Chancery  acting  under  any 
appointment  of  the  Lord  Chancellor  to  be  given  for  that  purpose, 
by  such  fiat  may  think  fit  to  nominate,  to  be  prosecuted  in  such 
Court,  and  that  every  such  fiat  shall  be  thereupon  prosecuted  in 
the  Court  to  which  the  same  shall  be  so  directed,  and  it  shall  be 
lawful  for  such  Court  to  proceed  thereon  in  all  respects  as  Com- 
missioners of  Bankrupt  acting  in  the  prosecution  of  a  fiat  in  bank- 
ruptcy elsewhere  than  in  the  Court  of  Bankruptcy  before  the 
passing  of  this  act,  save  and  except  as  such  proceeding  may  be 
altered  by  virtue  of  this  act ;  and  that  in  every  bankruptcy  prose- 
cuted in  any  such  Court  every  such  Court  shall  have  all  the  power, 
jurisdiction,  and  authority,  and  be  subject  to  the  duty,  by  any  act 
of  Parliament  now  in  force  vested  in  or  imposed  upon  such  com- 
missioners, in  all  respects  as  if  such  Court  were  Commissioners  of 
Bankrupt  returned  and  appointed  under  the  said  recited  act,  save 
and  except  as  may  be  otherwise  directed  by  this  act." 

Sect.  47.  "  That  every  fiat  in  bankruptcy  prosecuted  in  the 
country,  and  the  proceedings  under  such  fiat,  or  any  part  of  such 
proceedings,  or  copies  or  minutes  of  every  such  fiat  and  proceedings, 
or  part  thereof,  at  such  time  and  in  such  manner  and  form  as  the 

(z)  Smith  V.  Shaw,  10  B.  &  C.  277.  ruthers  v.  Payne,  5  Bingh.  270.  Edge 
Worth  V.  Budd,  2  B,  &  Ad.  172.   Car-     v.  Parker,  8  B.  &  C.  697. 
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Lord  Chancellor  shall  direct,  shall  be  transmitted  by  the  Court  The  Fiat— by 

,      n  !•  T»      1  whom  issued — 

acting  in  the  prosecution  of  such  fiat  to  the  Court  oi  Isankruptcy  to  whom  di- 
in  London,  to  be  there  filed  and  kept  among  the  records  of  the  said  rected— what 

*■  jurisdiction  it 

Court.  confers. 

Sect.  52.  "  That  all  power,  jurisdiction,  and  authority  of  the 
commissioners  named  in  any  fiat  of  bankruptcy  issued  before  the 
commencement  of  this  act,  to  be  prosecuted  elsewhere  than  in  the 
city  of  London,  shall  cease  and  determine  ;  and  that  the  Lord 
Chancellor  shall  have  power  from  time  to  time,  by  any  general  or 
other  order  or  orders  under  his  hand,  to  transfer  and  remove  into 
the  Court  of  Bankruptcy,  or  such  of  the  Courts  authorized  to  act 
in  the  prosecution  of  fiats  in  bankruptcy  by  virtue  of  this  act,  as 
he  may  deem  fit,  any  such  fiat,  and  that  all  further  proceedings  in 
every  such  fiat  shall  be  thenceforth  prosecuted,  and  carried  on  in 
the  Court  to  which  the  same  shall  be  so  transferred,  in  like  manner 
as  if  the  proceedings  under  such  fiat  had  been  originally  com- 
menced therein  by  virtue  of  a  fiat  under  the  hand  of  the  Lord 
Chancellor  issued  pursuant  to  the  said  recited  act,  or  to  this  act, 
save  as  may  be  otherwise  directed  by  this  act ;  provided  always, 
that  nothing  herein  contained  shall  render  invalid  any  proceedings 
which  may  have  been  had  under  any  fiat  in  bankruptcy  now  sub- 
sisting, or  which  shall  have  been  issued  before  this  act  shall  come 
into  operation,  or  affect  or  lessen  any  right,  claim,  demand,  or 
remedy  which  any  person  now  has  thereunder,  or  upon  or  against 
any  bankrupt  against  whom  any  such  fiat  has  or  shall  have  issued 
as  aforesaid,  except  as  herein  specially  enacted." 

Sect.  59.  "  That  it  shall  be  lawful  for  her  Majesty,  after  the 
passing  of  this  act,  by  a  commission  or  commissions  under  the 
great  seal,  to  appoint  as  many  persons  as  her  Majesty  shall  think 
fit,  not  exceeding  twelve  persons,  being  Serjeants  or  barristers 
at  law  of  not  less  than  seven  years  standing  at  the  bar,  to  be  com- 
missioners of  the  Court  of  Bankruptcy,  in  addition  to  the  present 
commissioners  of  the  said  Court,  to  act  in  the  prosecution  of  fiats 
in  bankruptcy  in  the  country,  and  that  they  and  their  successors 
shall  take  the  like  oath  before  the  Lord  Chancellor  as  is  at  present 
administered  to  commissioners  of  the  said  Court,  and  having  once 
taken  the  said  oath  shall  not  be  again  required  to  take  the  same  ; 
and  that  any  one  or  more  of  such  additional  commissioners  shall 
and  may  form  a  district  court  of  bankruptcy  for  the  purpose 
of  this  act,  and  that  every  such  Court  shall  be  authorized  to  act 
in  the  prosecution  of  fiats  in  bankruptcy  in  the  country,  at  such 
place  and  in  and  for  such  district  as  her  Majesty,  with  the  advice 
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of  her  privy  council,  shall  be  pleased  to  direct ;  and  that  it  shall 
be  lawful  for  her  Majesty  with  the  advice  aforesaid,  to  describe, 
and  from  time  to  time  to  alter,  the  limit  and  extent  of  every  such 
district  as  to  her  Majesty  shall  seem  fit  (a)  :  Provided  always,  that 
nothing  herein-contained  shall  prevent  the  Lord  Chancellor,  when 
he  shall  deem  it  expedient,  from  directing  any  fiat  in  bankruptcy 
to  the  Court  of  Bankruptcy." 

Sect.  60.  "  That  upon  the  death,  resignation,  or  removal  from 
.ofiice  of  any  of  the  said  additional  commissioners,  or  of  any  of  their 
successors,  it  shall  be  lawful  for  her  Majesty  from  time  to  time,  by 
a  commission  under  the  great  seal,  to  supply  such  vacancy." 

Sect.  61.  "  That  it  shall  be  lawful  for  her  Majesty,  after  the 
passing  of  this  act,  under  her  royal  sign  manual,  from  time  to  time 
to  appoint  any  number  not  exceeding  twelve  deputy  registrars,  in 
addition  to  the  present  deputy  registrars  in  the  Court  of  Bank- 
ruptcy, to  act  as  such  in  the  country,  and  to  attend  upon  and  assist 
the  said  additional  commissioners  of  the  Court  of  Bankruptcy  in 
the  prosecution  of  fiats  in  bankruptcy  in  the  country,  in  such 
manner  as  may  be  found  most  expedient  for  furthering  such 
business,  and  as  the  Lord  Chancellor  shall  from  time  to  time  by 
any  order  direct." 

Sect.  62.  "  That  the  additional  commissioners  and  deputy  re- 
gistrars to  be  appointed  under  this  act  shall  hold  their  respective 
ofiices  during  their  good  behaviour,  and  that  they  shall  be  subject 
and  liable  to  such  and  the  like  privileges,  prohibitions,  disabilities, 
prosecutions,  penalties  and  punishments  as  are  by  the  said  recited 
act  imposed  or  directed  with  respect  to  the  commissioners  and 
deputy  registrars  appointed  under  such  act ;  and  the  enactments 
therein  contained  in  that  behalf,  except  as  otherwise  directed 
by  this  act,  shall  extend  and  be  applicable  to  the  additional  com- 
missioners and  deputy  registrars  to  be  appointed  under  this  act ; 
and  that  after  the  passing  of  this  act,  on  the  death,  resignation, 
promotion,  or  removal  of  either  of  the  two  registrars  for  the  time 
being  of  the  Court  of  Bankruptcy,  the  vacancy  thei-eby  occasioned 
shall  be  filled  up  by  such  one  of  the  deputy  registrars  for  the  time 
being  appointed  or  to  be  appointed  by  virtue  of  the  said  recited  act 
or  of  this  act  as  the  Lord  Chancellor  shall  think  fit  to  appoint." 

By  sect.  66,  which  will  be  presently  set  out,  these  Courts 
are  rendered  Courts  of  Record. 

(a)  As  to  the  power  of  committal  see  and  see  further,  7  &  8  Vict,  c.  96.  s. 
Ex  parte  Dauncey,   12  M.  &  W.  271,     44,  as  io  places  of  sitting. 
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Before  stat.  5  &  6  Vict.  c.  122.  the  (general  powers  of  the   The  Fiat— by 
commissioners  were  conferred  by  6  Geo.  4.  c.  16.  and  7  Wm.  4.   ^^  whom  di- 
c  56.     By  6  Geo.  4.  c.  16.  s.  12.,  before  cited,  a  general  rected— what 

•'  *^         ^        jurisdiction  it 

power  is  given  over  the  bankrupt's  property,  the  exercise  confers. 
of  which,  on  specific  occasions,  we  shall  hereafter  touch. 
They  were  also  invested  with  very  large  authorities,  and 
protected  in  the  execution  of  them  by  the  33rd,  34th,  35th, 
36th,  37th,  38th,  39th,  and  40th  sections  of  6  Geo.  4.  c.  16., 
and  the  7tli  section  of  1  &  2  Wm.  4.  c.  56.  (b),  which  enabled 
them,  ajier  adjudication,  to  summon  and  examine  witnesses, 
the  bankrupt  himself  and  his  wife,  compel  their  attendance 
and  the  production  of  books,  &c.  and  commit  the  refractory. 

Statute  5  &  6  Vict.  c.  122.  contains  the  following  enact- 
ments relative  to  the  general  powers  of  the  commissioners, 
and  practice  in  bankruptcy. 

Sect.  66.  "  That  it  shall  be  lawful  for  the  Lord  Chancellor,  by 
any  general  or  other  order,  whenever  he  shall  think  fit,  to  direct 
the  Court  authorized  to  act  in  the  prosecution  of  any  fiat  in  bank- 
ruptcy to  hear,  determine,  and  make  order  in  any  matter  in  bank- 
ruptcy heretofoi-e  within  the  original  jurisdiction  of  the  Court  of 
Review,  or  any  judge  of  the  said  Court;  provided  nevertheless, 
that  any  such  order  shall  be  subject  to  be  discharged,  reversed,  or 
altered  by  the  Court  of  Review  upon  an  appeal,  and  that  any  com- 
missioner of  the  Court  of  Bankruptcy,  authorized  to  act  in  the  pro- 
secution of  any  fiat  directed  to  the  Court  of  Bankruptcy,  shall  be 
deemed  and  taken  to  be  a  Court  authorized  to  act  in  the  pro- 
secution of  such  fiat,  and  that  all  matters  and  duties,  by  this  act 
directed  or  authorized  to  be  done  and  performed  by  the  Court  of 
Bankruptcy,  shall  and  may  be  done  and  performed  by  any  one  or 
more  of  the  commissioners  appointed  or  to  be  appointed  by  virtue 
of  the  said  recited  act,  and  that  every  Court  authorized  to  act  and 
acting  in  the  prosecution  of  any  fiat  in  bankruptcy  now  issued,  or 
hereafter  to  be  issued,  or  in  execution  of  any  duty  imposed,  or  to 
be  imposed  on  such  Court  by  this  or  any  other  act  hereinafter  to 
be  in  force,  shall  have,  use,  and  exercise  all  the  powers,  rights, 
privileges,  and  incidents  of  a  Court  of  Record. 

(fc)  See  these  sections  at  length  in  c.  48.  s.l.,  which  substitutes  a  declara- 
Appendix.  They  are  to  a  certain  ex-  tion  for  an  oath  in  the  examination  of 
tent  modified  by   statute   8  &  9  Viet,     a  bankrupt  or  his  wife. 

O  O 
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rected — what 
jurisdiction  it 
confers. 


The  Fiat— by  Sect.  67.  "  That  all  aflSdavits  to  be  made  or  used  in  matters  of 
to^whomdi-~  ^^"kruptcy,  OF  under  or  by  virtue  of  any  statute  relating  to 
bankrupts  or  of  this  act,  shall  and  may  be  sworn  before  the  Court 
of  Review,  or  before  either  of  the  Subdivision  Courts  in  Bank- 
ruptcy, or  any  commissioner,  or  the  master,  or  any  registrar,  or 
deputy  registrar  of  the  Court  of  Bankruptcy,  or  master  in  ordinary 
or  extraordinary  of  the  High  Court  of  Chancery,  or  in  Scotland  or 
Ireland  before  a  magistrate  of  the  county,  city,  town  or  place 
where  any  such  affidavit  shall  be  sworn,  or  elsewhere  before  a 
magistrate,  and  attested  hy  a  notary  or  before  a  British  minister, 
consul,  or  vice-consul. 

Sect.  68.  "  That  it  be  lawful  for  the  said  several  subdivision 
Courts,  and  the  Court  authorized  to  act  in  the  prosecution  of  any 
fiat  in  Bankruptcy,  in  all  matters  within  the  jurisdiction  of  such 
respective  Courts,  to  take  the  whole  or  any  part  of  the  evidence 
either  viva  voce  on  oath,  or  upon  affidavits  to  be  sworn  as  afore- 
said. 

Sect.  69.  "  That  it  shall  be  lawful  for  the  said  several  Subdi- 
vision Courts,  and  the  Court  authorized  to  act  in  the  prosecution 
of  any  fiat  in  bankruptcy,  in  all  matters  before  such  Courts  re- 
spectively, to  award  such  costs  as  to  such  Courts  shall  seem  fit 
and  just;  and  in  all  cases  in  which  costs  shall  be  so  awarded 
against  any  person  by  any  such  Court,  it  shall  and  may  be  lawful 
for  such  Court  to  cause  such  costs  to  be  recovered  from  such 
person  in  the  same  manner  (c)  as  costs  awarded  by  a  rule  of  any  of 
the  superior  Courts  at  Westminster  may  be  recovered ;  and  that 
the  like  remedies  may  be  had  upon  an  order  of  such  Court  for 
costs,  as  upon  a  rule  of  any  of  the  said  superior  Courts  for  costs. 

Sect.  70.  "  That  it  shall  be  lawful  for  the  commissioners  of  the 
Court  of  Bankruptcy  authorized  to  act  in  the  prosecution  of  fiats 
in  bankruptcy  in  London,  or  the  major  part  of  them,  and  such  of 
the  commissioners  to  be  appointed  under  this  act  as  shall  be  nomi- 
nated by  the  Lord  Chancellor  for  that  purpose,  to  make  from  time 
to  time,  subject  to  the  sanction  and  confirmation  of  the  Lord 
Chancellor,  general  rules  and  orders  for  regulating  the  forms  of 
proceedings  (where  not  provided  for  by  this  act),  and  the  practice 
to  be  observed  in  every  Court  authorized  to  act  in  the  prosecution 
of  fiats  in  bankruptcy. 

Sect.  79.  "  That  every  warrant,  issued  by  any  Court  authorized 


(c)  There  is  no  inherent  power  in  a 
commissioner  to  award  costs,  the  only 
authority  for  that  purpose  is  conferred 


by  this  section,  and  it  must  be  strictly 
pursued.  "Watson  v.  Bodell,  14  M,  & 
W,  57. 
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to  act  in  the  prosecution  of  fiats  in  bankruptcy  shall  be  under  the    The  Fiat— by 
hand  and  seal  of  one  of  the  commissioners  acting  in  the  prosecution    ^  ^hom  di- 
of  fiats  in  bankruptcy  in  such  Court ;  and  every  summons  issued   rected— what 
by  any  such  Court  shall  be  in  writing  under  the  hand  of  one  of  confers. 
such  commissioners. 

Sect.  80.  "  That  if  in  any  case  it  shall  be  shown  by  affidavit 
to  the  satisfaction  of  the  Court,  authorized  to  act  in  the  prosecution 
of  any  fiat  in  bankruptcy,  by  which  a  summons  shall  have  been 
issued,  that  the  party  to  whom  such  summons  is  directed  is  keeping 
out  of  the  way,  and  cannot  be  personally  served  with  such  sum- 
mons, and  that  due  pains  have  been  taken  to  effect  such  personal 
service,  it  shall  be  lawful  for  the  Court  by  which  such  summons 
shall  have  been  issued  to  order,  by  endorsement  upon  such  sum- 
mons, that  the  delivery  of  a  copy  of  such  summons  to  the  wife,  or 
servant,  or  some  adult  inmate  of  the  house  or  family  of  the  party, 
at  his  usual  or  last  known  place  of  abode  or  business,  and  explain- 
ing the  purport  thereof  to  such  wife,  servant,  or  inmate,  shall  be 
equivalent  to  personal  service,  and  in  every  such  case,  the  service 
of  such  summons  in  pursuance  of  such  order  shall  be,  and  be 
deemed  and  taken  to  be  of  the  same  force  and  effect,  to  all  intents 
and  purposes,  as  if  a  copy  of  such  summons  had  been  delivered  to 
the  party  in  person. 

Sect.  81.  "  That  any  bankrupt  (d)  or  other  person  who  shall, 
upon  any  examination  upon  oath  or  affirmation  before  the  Court 
authorized  to  act  in  the  prosecution  of  any  fiat  in  bankruptcy,  or 
in  any  affidavit,  or  deposition,  or  solemn  affirmation,  authorized  or 
directed  by  this  or  any  other  act  relating  to  bankrupts,  wilfully 
and  corruptly  give  false  evidence,  or  wilfully  and  corruptly  swear 
or  affirm  anything  which  shall  be  false,  being  convicted  thereof, 
shall  be  liable  to  the  penalties  of  wilful  and  corrupt  perjury." 

By  section  85,  in  order  to  enable  Courts  of  Bankruptcy 
to  assist  each  other. 

Sect.  85.  "  The  several  Courts  authorized  to  act  in  the  pro- 
secution of  fiats  in  bankruptcy  by  the  said  recited  act,  or  by  this 
act  shall  be  auxiliary  to  each  other  for  proof  of  debts,  and  for  the 
examination  of  witnesses  on  oath,  or  for  either  of  such  purposes ; 
and  the  Court,  so  acting  as  auxiliary  in  the  prosecution  of  any  fiat 
in  bankruptcy  in  the  examination  of  witnesses,  shall  possess  the 
same  powers  to  compel  the  attendance  of  and  to  examine  witnesses, 

(d)  See  now  stat.  8  &  9  Vict.  c.  48. 
o  o  2 
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The  Fiat— by  and  to  enforce  both  obedience  to  such  examination,  and  the  pro- 
r  whotn  dU  duction  of  books,  deeds,  papers,  writings,  and  other  documents,  as 
rected— what  are  possessed  by  the  Court  to  which  such  fiat  is  directed :  Provided 
confers  always,  that  all  such  examinations  of  witnesses  shall  be  taken 

"   down  in  writing,  and  shall  be  annexed  to  and  form  part  of  the 

proceedings  under  such  fiat,  and  that  no  such  proof  of  debts  or 
examination  of  witnesses  in  the  prosecution  of  any  fiat  shall  be 
taken  by  any  such  auxiliary  Court,  without  the  permission  in 
writing  of  the  Court  to  which  such  fiat  is  directed." 

And  by  section  86  of  the  same  act  (which  was  passed  to 
provide  for  the  occasional  absence  or  illness  of  commissioners 
or  deputy  registrars)  it  is  enacted  as  follows  — 

Sect.  86.  "  And  whereas  the  business  in  bankruptcy  is  liable  to 
fluctuation  :  And  whereas  some  one  or  more  of  the  commissioners, 
or  deputy  registrars  of  the  Court  of  Bankruptcy,  appointed,  or  to 
be  appointed  by  virtue  of  the  said  recited  act,  or  of  this  act,  may 
occasionally  from  illness  or  other  reasonable  cause  be  absent,  and 
it  is  expedient  to  make  provision  for  such  circumstances  ;  be  it 
enacted,  that  it  shall  be  lawful  for  the  Lord  Chancellor  (as  occasion 
may  require,  and  for  such  time  as  the  Lord  Chancellor  shall  think 
fit  to  allow,)  to  authorize  any  one  or  more  of  the  commissioners, 
or  deputy  registrars  respectively  of  the  Court  of  Bankruptcy,  ap- 
pointed, or  to  be  appointed  by  virtue  of  the  said  recited  act,  or 
other  person  having  the  like  qualification  as  is  required  by  the  said 
recited  act  for  a  commissioner,  or  deputy  registrar  of  the  said 
Court,  to  act  in  any  district  in  the  country,  for  or  in  aid  of  any 
one  or  more  of  the  commissioners,  or  deputy  registrars  respectively 
of  the  Court  of  Bankruptcy  to  be  appointed  by  virtue  of  this  act, 
and  so  vice  versa ;  and  it  shall  also  be  lawful  for  the  Lord  Chan- 
cellor (as  occasion  may  require,  and  for  such  time  as  the  Lord 
Chancellor  shall  think  fit  to  allow,)  to  authorize  any  one  or  more 
of  the  commissioners,  or  deputy  registrars  respectively  to  be  ap- 
pointed by  virtue  of  this  act,  and  authorized  to  act  under  the  pro- 
visions of  this  act  in  any  one  district  in  the  country,  to  act  for  or 
in  aid  of  any  one  or  more  of  the  commissioners,  or  deputy  registrars 
respectively  to  be  appointed  by  virtue  of  this  act,  and  authorized 
to  act  in  any  other  district  in  the  country ;  and  that  any  com- 
missioner, or  deputy  registrar  respectively  of  the  said  Court,  or 
other  person  so  acting  as  aforesaid,  shall  have  all  the  power,  juris- 
diction, and  authority,  and  perform  all  the  duties  of  the  commis- 
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sioner,  or  deputy  registrar  respectively  for  or  in  aid  of  whom  such    The  Fiat  —  by 
commissioner,  or  deputy  registrar  shall  so  act."  whom  issued 

^  r     J        o  to  whom  di- 

The  deputy  registrars  (as  the  act  terms  them),  though  in  jurisdiction  it 
the  next  section  it  is  enacted  that  they  shall  be  called  *'  regis-  "^""^^"^^ 
trars,"  are  empowered,  on  being  ordered  by  the  Court,  to  assist 
in  the  proof  of  debts  and  examination  of  witnesses.  This  is 
by  7  &  8  Vict.  c.  96.  The  different  enactments  of  5  &  6 
Vict,  c  122.  which  have  just  been  set  out  are  in  some  re- 
spects altered  by  7  &  8  Vict.  c.  96.  In  fact,  the  whole  prac- 
tice in  bankruptcy  and  insolvency  is  now  involved  in  great 
confusion  and  complexity,  in  consequence  of  the  multitude 
of  acts  which  exist,  interfering  in  various  respects  with 
each  other,  but  none  of  them  pointing  out  the  part  of  the 
pre-existing  law  intended  to  be  altered.  The  principal  al- 
terations have  been  noticed  when  they  occurred. 

We  have  now  seen  hy  whom  the  fiat  is  awarded,  to  whom 
it  is  directed,  and  what  jurisdiction  it  confers.  The  form 
of  the  instrument  is  as  follows :  — 

"  I  hereby  authorize  A.  B.,  of ,  to  prosecute  his  com- 
plaint against  B.  C.,  of ,  in  the  Court  of  Bankruptcy. 

*•  Lyndhukst,  C." 


Section  VI.  — Proceedings  on  the  Fiat, 

T)iQjiat  having  thus  issued,  our  next  inquiry  will  be  into  Proceedings 

the  proceedings  had  by  virtue  of  it,  and,  as  these  are  numer-  !_ 

ous  and  somewhat  complex,  it  is  intended,  for  the  sake  of 
clearness,  to  distribute  this  portion  of  the  chapter  Into  the 
following  subsections,  viz. :  — 


Subsection  1.  Adjudication  and  its  consequences. 

2.  Proof  of  Debts. 

3.  Remedy  without  Proof. 

4.  The  Assignees  —  Their  Office,  Rights,  and 

Duties. 

5.  Entry,  Custody,  and  Production  in  evidence 

of  Proceedings  on  a  Fiat. 

6.  Dividend  and  Audit. 

o  o  3 
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Proceedings 
on  the  fiat. 


There  Is  a  power  which  may  as  well  be  noticed  here,  since 
its  exercise  belongs  to  no  particular  period  of  the  proceedings, 
that  namely  created  by  5  &  6  Vict.  c.  122.  s.  5.,  under  which, 
the  Court  may  cause  the  trader  to  be  apprehended  and  con- 
fined, if  there  be  danger  of  his  absconding  or  removing  his 
property. 


Adjudication 
and  its  con- 
sequences. 


Subsection  I.  —  Adjudication  and  its  consequences. 

The^at  is  forthwith  transmitted  to  the  Court  to  which  it 
is  directed  (e),  before  which  the  petitioning  creditor  must 
prove  his  debt,  the  trading,  and  the  act  of  bankruptcy. 

If  the  petitioning  creditor  do  not  open  the  fiat  within  three 
days,  or  such  further  time  as  the  Court  may  allow,  another, 
possessing  the  requisite  qualifications,  may  be  substituted  for 
liim.(/) 

The  debt,  trading,  and  act  of  bankruptcy  being  established, 
the  party  is  adjudged  a  bankrupt,  {g)  This  Adjudication,  of 
which  he  receives  notice  forthwith,  he  either  disputes  or  ac- 
quiesces in ;  the  consequences  of  his  adopting  either  course 
Were,  previously  to  5  &  6  Vict.  c.l22.,  determined  by  6  Geo.  4. 
c.  16.  and  1  &  2  Wm.  4.  c.  6Q.  The  following  are  the  pro- 
visions of  those  acts,  which  the  reader  must  compare  with, 
and  qualify  by  those  of  5  &  6  Vict.  c.  122.,  which  will  be 
afterwards  set  out. 

By  1  &  2  Wm.  4.  c.  6&.  ss.  17.  and  18.  it  was  enacted, 

"  That  if  any  trader  adjudged  bankrupt  shall  be  minded  to  dis' 
pute  such  adjudication,  and  shall  present  a  petition  praying  its 
reversal  to  the  Court  of  Review,  within  two  calendar  months  from 
the  date  of  such  adjudication,  if  such  trader  shall  be  then  residing 
within  the  United  Kingdom,  or  within  three,  if  in  any  other  part 
of  Europe,  or  within  one  year,  if  residing  elsewhere,  or  within 
such  other  time  as  the  said  Court  shall  allow,  (not  exceeding  one 
year,  to  be  computed  from  the  date  aforesaid,)  such  Court  of 
Review  shall  proceed  to  hear  and  decide  on  the  petition,  or,  at  the 
option  of  the  bankrupt,  and  on  his  finding  such  security  for  costs 
(if  the  said  Court  shall  think  fit  to  require  any  security)  as  by  the 


(e)  5&6  Vict.  c.  122.  s.  4. 
(/)  Ibid. 


{g)  6  Geo.  4.  c.  16,  s.  24. 
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Court  shall  be  approved,  shall  direct  an  issue  to  try  any  matter  of  Adjudication 
fact  affecting  the  validity  of  such   adiudication,  by  a  jury  im-   ^""  ^^^ '-'""' 

°  ■'_  •'  J      J        ^      J  sequences* 

pannelled  before  the  chief  judge,  or  any  of  the  other  judges  of  the 

Court  of  Bankruptcy ;  and  if  the  verdict  shall  not  be  set  aside,  on 
application  made  to  the  said  Court  of  Review,  within  one  month 
after  the  said  trial,  or  if  the  adjudication  of  the  commissioner  shall 
not  be  set  aside  by  the  said  Court  of  Review  on  the  petition  afore- 
said, such  verdict  or  adjudication  of  the  commissioner  shall,  in  all 
cases,  as  against  the  said  bankrupt,  and  also  as  against  the  peti- 
tioning creditor,  and  as  against  any  assignee  to  be  chosen  of  any 
such  bankrupt''s  estate  and  effects,  and  as  against  all  persons 
claiming  under  the  said  assignees,  and  all  persons  indebted  to  the 
bankrupt's  estate,  be  conclusive  evidence  that  the  party  was,  or  was 
not  a  bankrupt  at  the  date  of  such  adjudication,  any  other  act, 
debt,  or  trading  than  the  act,  debt,  or  trading  proved  at  such  trial 
notwithstanding :  provided  always,  that  an  appeal  shall  be  to  the 
Lord  Chancellor  from  the  decision  of  the  said  Court  of  Review, 
upon  matter  of  law  or  equity,  or  on  the  refusal  or  admission  of 
evidence  only. 

"  Provided  always,  that  after  any  such  issue  shall  have  been 
tried,  the  Lord  Chancellor,  on  petition  to  be  presented  within  one 
calendar  month  after  such  verdict,  and  upon  notice  thereof  to  the 
bankrupt,  upon  special  circumstances  to  be  submitted  to  the  Lord 
Chancellor,  may  order  that  another  fiat  do  issue  at  the  instance  of 
any  other  than  the  former  petitioning  creditor,  and  that  such  fiat 
shall  be  supported  by  any  debt,  trading,  or  act  of  bankruptcy,  other 
than  those  given  in  evidence  on  the  trial  of  such  issue." 

By  6  Geo.  4.  c.  16.  s.  25.  the  commissioners  are  required 
forthwith  to  give  notice  of  adjudication  in  the  London  Ga* 
zette,  and  thereby  appoint  three  public  meetings  for  the 
bankrupt  to  surrender  and  conform,  which  number  was  al- 
tered to  tioo  by  stat.  1  &  2  Wm.  4.  c.  56.  s.  20.,  the  last  of 
such  meetings  was  to  be  on  the  forty-second  day  after  the 
publication  in  the  Gazette,  and  the  choice  of  assignees  to 
take  place  at  the  first  meeting* 

The  commissioners  were  also  to  sign  a  summons  to  the 
bankrupt  to  surrender,  to  be  left  at  his  usual  abode,  or  per- 
sonally served  on  him,  if  in  prison :  disobedience  to  this  was 
punishable  by  transportation,  or  fine  and  imprisonment.  (A) 

(h)  6  Geo.  4.  c.  16.  s.  ]  12.      See  Regina  v.  Hill,  1  Car.  &  K.  168. 
o  o  4 


668 


MERCANTILE   RE3IEDIE8. 


Adjudication 
and  its  conse- 
quences. 


The  surrender  was  to  be  before  three  o'clock  on  the  forty- 
second  day  after  notice  in  writing;  but  by  6  Geo.  4.  c.  16. 
s.  113.  the  Court  of  Review  might,  as  often  as  they  thought 
.fit,  enlarge  the  time,  by  order  to  be  made  six  days  before  the 
day  appointed  for  surrendering. 

The  treatment  of  the  bankrupt  after  his  surrender  was 
regulated  by  6  Geo.  4.  c.  16.,  which,  by  sect.  114.,  enabled 
the  commissioners,  before  the  choice  of  assignees,  and  the 
assignees,  with  the  approbation  of  the  commissioners  after- 
wards, to  allow  the  bankrupt  what  was  sufficient  to  support 
himself  and  family  till  he  had  passed  his  last  examination, 
while  sect.  115.  entitled  a  bankrupt  who  had  been  appre- 
hended, but  had  submitted  within  the  time  allowed  him  to 
surrender,  to  the  same  benefit  as  if  he  had  voluntarily  sur- 
rendered. 

By  sect.  116.  after  the  choice  of  assignees,  he  must,  if  re- 
quired, deliver  up  to  them  all  documents  in  his  own  power 
relating  to  his  estate,  and  discover  those  which  are  in  the 
power  of  any  other  person ;  and  he  must  also,  on  receiving 
notice  so  to  do,  assist  his  assignees  in  making  out  the  ac- 
counts, and  must  attend  for  that  purpose,  unless  in  prison,  in 
which  case  they  may  appoint  a  person  to  attend  him.  He  is 
allowed  to  inspect  his  books,  for  the  purpose  of  finishing  his 
examination,  in  their  presence,  or  that  of  some  person  ap- 
pointed by  them  ;  and  if,  after  he  has  obtained  his  certificate, 
he  attend  his  assignees,  which  he  is  by  the  same  section  com- 
pellable to  do,  he  is  allowed  five  shillings  a  day  for  such 
attendance. 

By  sect.  117.  he  is  exempted  from  arrest  while  coming  to 
surrender  and  during  the  time  allowed  him  for  finishing  his 
examination ;  and  the  officer  arresting  him  after  production 
of  his  summons  to  attend  the  commissioners,  is  liable  to  a 
penalty.  The  commissioners  have  a  further  power  to  adjourn 
his  last  examination  sine  die,  and  upon  doing  so,  by  endorse- 
ment on  the  summons,  to  exempt  him  from  arrest  or  im- 
prisonment during  such  time,  not  exceeding  three  calendar 
months,  as  they  think  proper  to  appoint. 

The  commissioners  also  at  this  period  issued  what  is  called 
the  warrant  of  seizure,  in  conformity  to  stat.  6  Geo.  4.  c.  16» 


sequences. 
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8.  27.,  which  empowered  any  person,  appointed  by  the  com-  Adjudication 
missioners  by  warrant  under  their  hands  and  seals,  to  break 
open  any  house  or  other  place  belonging  to  the  bankrupt,  for 
the  purpose  of  seizing  the  bankrupt  or  his  property.  By 
sects.  28.  and  30.  a  mode  is  pointed  out  of  seizing  on  the 
bankrupt's  property  in  Ireland  and  Scotland.  By  sect.  29. 
a  search  warrant  may  issue  for  the  purpose  of  authorizing 
the  bearer  of  the  commissioner's  warrant  to  break  open 
premises  not  belonging  to  the  bankrupt  in  search  of  his  pro- 
perty. By  sect.  31.  a  warrant  is  rendered  a  protection  against 
actions,  in  the  same  way  as  a  constable's  protects  him  under 
24  Geo.  2.  c.  44.  s.  6.  And  by  sect.  32.  the  liability  for  acts 
done  under  the  warrant  is  thrown  upon  the  petitioning 
creditor. 

The  person  thus  appointed  and  protected  was  styled  the 
messenger,  and  it  has  been  decided  that  obstruction  to  him  is 
a  contempt  of  court,  (i)  His  statutable  protection  under 
sections  31.  and  32.  only  extends  up  to  the  choice  of  as- 
signees. His  remedy  for  the  amount  of  his  bill  is  either  by 
action  or  petition  {j) ;  for  expenses  incurred  before  the 
choice  of  assignees,  he  must  proceed  against  the  petitioning 
creditor,  and  for  expenses  incurred  afterwards,  against  the 
assignees  (A),  by  whom  he  may  be  discharged.  (J) 

The  statute  5  &  6  Vict.  c.  122.  contains  the  following  pro- 
visions regarding  the  bankrupt's  right  to  dispute  the  adjudi- 
cation, the  consequences  of  his  not  doing  so,  or  not  doing  so 
successfully,  and  the  other  matters  herein-before  mentioned 
as  consequent  upon  adjudication.  The  reader  must  compare 
these  for  himself  with  the  enactments  of  6  Geo.  4.  c.  16.  and 
1  &  2  Vict.  c.  56.  wliich  are  annulled,  except  so  far  as  they 
consist  with  those  of  the  act  of  her  present  Majesty. 

Sect.  23.  enacts,  "  That  before  notice  of  any  adjudication  of 
bankruptcy  under  any  fiat  in  bankruptcy,  issued  after  the  com- 

(i)  Anon.  2  Eq.  Ab.  98.    Ex  parte     Ex  parte   Kartop,   9  Ves.    109.      Ex 
Page,  1  Rose,  1.     Ex  parte  Dixon,  8     parte  Johnson,  1  G.  &  J.  23. 
Ves.  104;  (A)  Burwood  v.   Felton,  3  B.  &  C. 

(_/)  Hartop    V.  Jukes,    2  M.   &   S.     43,  and  the  cases  above  cited. 
438.     Billings  v.  Waters,  1  Stark.  363.  (I)  Robson   v.  Jonassohn,    7  M.  & 

Gr.  351. 
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mencement  of  this  act,  shall  be  given  in  the  London  Gazette, 
and  at  or  before  the  time  of  putting  in  execution  any  warrant 
of  seizure  which  shall  have  been  granted  upon  such  adjudication* 
a  duplicate  of  such  adjudication  shall  be  served  on  the  person  so 
adjudged  bankrupt  personally,  or  by  leaving  the  same  at  the  usual 
place  of  abode  or  place  of  business  of  such  person,  and  that  such 
person  shall  be  allowed ^re  days  from  the  service  of  such  duplicate 
to  show  cause  to  the  Court  authorized  to  act  in  the  prosecution  of 
the  fiat,  under  which  such  adjudication  shall  have  been  made, 
against  the  validity  of  such  adjudication;  and  that  if  such  person 
shall,  within  the  time  hei'eby  allowed  in  that  behalf,  show  to  the 
satisfaction  of  such  Court  that  the  petitioning  creditor's  debt, 
trading,  and  act  of  bankruptcy  upon  which  such  adjudication  shall 
have  been  grounded,  or  that  any  or  either  of  such  matters  are  in- 
sufficient to  support  such  adjudication,  and  upon  such  showing 
no  other  creditor's  debt,  trading,  and  act  of  bankruptcy  sufficient 
to  support  such  adjudication,  or  such  of  the  said  last-mentioned 
matters  as  shall  be  requisite  to  support  such  adjudication  in  lieu 
of  the  petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy, 
or  any  or  either  of  such  matters,  which  shall  be  deemed  insufficient 
in  that  behalf,  as  the  case  may  be,  shall  be  proved  to  the  satisfac- 
tion of  such  Court,  such  Court  shall  thereupon  cause  a  memo- 
randum in  writing  to  be  filed  with  the  proceedings  under  such  fiat 
that  such  adjudication  is  annulled,  and  the  same  shall  thereby  be 
annulled  accordingly  ;  but  if  at  the  expiration  of  the  said  time  no 
cause  shall  have  been  shown  to  the  satisfaction  of  such  Court  for 
the  annulling  of  such  adjudication,  such  Court  shall  forthwith 
after  the  expiration  of  such  time,  cause  notice  of  such  adjudication 
to  be  given  in  the  London  Gazette,  and  shall  thereby  appoint  two 
public  sittings  of  such  Court  for  the  bankrupt  to  surrender  and 
conform,  the  last  of  which  sittings  shall  be  on  a  day  not  less  than 
thirty  days  and  not  exceeding  sixty  days  from  such  advertisement, 
and  shall  be  the  day  limited  for  such  surrender  :  provided  always, 
that  if  such  person  so  adjudged  bankrupt,  shall,  after  such  adju- 
dication, and  before  the  expiration  of  the  time  so  allowed  for 
showing  cause  as  aforesaid,  surrender  to  such  fiat,  and  give  his 
consent,  testified  in  writing  under  his  hand  before  such  Court,  to 
such  adjudication,  and  that  the  same  may  be  advertised,  such 
Court,  after  such  consent  so  given  as  aforesaid,  shall  forthwith 
cause  notice  of  such  adjudication  to  be  advertised,  and  appoint  the 
sittings  for  the  bankrupt  to  surrender  and  conform  in  manner 
aforesaid;  and  such  person  so  adjudged  bankrupt  shall  he  free 
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from  arrest  or  imprisonment  bj  any  creditor  in  coming  to  sur-   Adjudication 
render,    and   after  such  surrender,   during  the  time  by  this  act   quences'^^*'"'^^' 

limited  for  such  surrender,   and  such  further  time  as   shall  be  

allowed  him  for  finishing  his  examination,  and  for  such  time  after 
finishing  his  examination  until  his  certificate  be  allowed  and  con- 
firmed, as  such  Court  shall  from  time  to  time,  by  endorsement 
upon  the  summons  of  such  bankrupt,  think  fit  to  appoint ;  provided 
he  was  not  in  custody  at  the  time  of  such  surrender  ;  and  if  such 
bankrupt  shall  be  arrested  for  debt,  or  on  any  escape  warrant 
in  coming  to  surrender,  or  shall  after  his  surrender  be  so  arrested 
within  the  time  aforesaid,  he  shall,  on  producing  his  summons 
signed  as  required  by  this  act  to  the  officer  who  shall  arrest  him, 
and  giving  such  officer  a  copy  thereof,  be  immediately  discharged ; 
and  if  any  officer  shall  detain  any  such  bankrupt  after  he  shall 
have  shown  such  summons  to  him,  such  officer  shall  forfeit  to 
such  bankrupt,  for  his  own  use,  the  sum  of  five  pounds  for  every 
day  he  shall  detain  such  bankrupt,  to  be  recovered  by  action 
of  debt  in  any  Court  of  Record  at  "Westminster,  in  the  name 
of  such  bankrupt,  with  full  costs  of  suit ;  and  it  shall  be  lawful 
for  the  Court,  authorized  to  act  in  the  prosecution  of  such  fiat,  at 
the  time  appointed  for  the  last  examination  of  the  bankrupt,  or 
any  enlargement  or  adjournment  thereof,  to  adjourn  such  examina- 
tion sine  die ;  and  in  such  case  he  shall  be  free  from  arrest  or  im- 
prisonment for  such  time,  not  exceeding  three  months,  as  such 
Court  shall  from  time  to  time  by  endorsement  upon  the  summons 
of  such  bankrupt  appoint,  with  like  penalty  upon  any  officer  de- 
taining such  bankrupt  after  having  been  shown  such  summons." 

Sect.  24.  *'  That  if  the  bankrupt  shall  not  (if  he  were  within 
the  United  Kingdom  at  the  date  of  the  adjudication),  within 
twenty-one  days  after  the  advertisement  of  the  bankruptcy  in  the 
London  Gazette,  or  (if  he  were  in  any  other  part  of  Europe  at  the 
date  of  the  adjudication)  within  three  months  after  such  advertise- 
ment, or  (if  he  were  elsewhere  at  the  date  of  the  adjudication) 
within  twelve  months  after  such  advertisement,  have  com- 
menced {m)  an  action,  suit,  or  other  proceeding  (w)  to  dispute  or 
annul  the  fiat,  and  shall  not  have  prosecuted  the  same  with  due 
diligence  and  with  effect,  the  Gazette  containing  such  advertise- 
ment shall  be  conclusive  evidence,  in  all  cases  as  against  such 

(m)  See  Ex  parte  Thorold,  3  M.  D.      see  Ex  parte    Thorold,    3    M.    D.   & 
&  D.  G.  285.  D.  G.  274.  285. 

(n)  As  to  the  meaning  of  this  word, 
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bankrupt,  and  in  all  actions  at  law  or  suits  in  equity  brought 
by  the  assignees  for  any  debt  or  demand,  for  which  such  bankrupt 
miglit  have  sustained  any  action  or  suit,  had  he  not  been  adjudged 
bankrupt,  that  such  person  so  adjudged  bankrupt  became  a  bank-^ 
rupt  before  the  date  and  suing  forth  of  such  fiat,  and  that  such  fiat 
was  sued  forth  on  the  day  on  which  the  same  is  stated  in  the 
Gazette  to  bear  date,  saving  all  rights  which  shall  have  accrued  to 
any  such  person  as  aforesaid  previous  to  the  commencement  of 
this  act,  and  in  respect  of  which  any  proceedings  shall  be  pending 
at  the  time  of  the  commencement  of  this  act,  which  shall  be 
adjudged  and  determined  as  if  this  act  had  not  been  passed." 

Sect.  33.  "That  the  Court  authorized  to  act  in  the  prosecution 
of  any  fiat  in  bankruptcy  shall  have  power,  as  often  as  such  Court 
shall  think  fit,  from  time  to  time,  to  enlarge  the  time  for  the  bank' 
rupt  named  in  such  fiat  surrendering  himself,  for  such  time  as  such 
Court  shall  think  fit,  so  as  every  such  order  be  made  six  days  at 
least  before  the  day  on  which  such  bankrupt  was  to  surrender 
himself" 

Sect.  30.  "  That  in  all  cases  where  it  shall  be  made  to  appear 
to  the  satisfaction  of  the  Court  authorized  to  act  in  the  prosecution 
of  any  fiat  in  bankruptcy,  that  there  is  reason  to  suspect  and 
believe  that  property  of  any  bankrupt  is  concealed  in  any  house, 
premises,  or  other  place  not  belonging  to  such  bankrupt,  such 
Court  is  hereby  directed  and  authorized  to  grant  a  search  warrant 
to  any  person  appointed  by  the  Court,  in  which  the  adjudication 
against  such  bankrupt  shall  have  been  made,  and  it  shall  be  lawful 
for  such  person  to  execute  such  warrant  according  to  the  tenor 
thereof;  and  such  person  shall  be  entitled  to  the  same  protection 
as  is  allowed  by  law  in  execution  of  a  search  warrant  for  property 
reputed  to  be  stolen  or  concealed." 


Subsection  11.  ^  Proof  of  Debts, 


Proof  of  debts.  In  Order  that  the  main  object  of  the  bankrupt  laws,  viz. 
the  equal  distribution  of  the  trader's  property  among  his 
creditors,  may  be  accomplished,  it  is  obviously  necessary  that 
strict  regulations  should  be  established,  designating  the 
manner  in  which  creditors  may,  by  proving  their  debts, 
entitle  themselves  to  share  in  such  distribution,  and  de- 
signating also  those  claims  which  are  to  be  considered  debts. 
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80  as  to  entitle  the  persons  proving  tliem  to  share  In  the  Proof  of  debts, 
distribution  as  creditors.     We  will  consider,  therefore.  First, 
the  mode  of  proof;  and  Secondly,  what  debts  are  proveable. 

Mode  of  Proof. — Firs!;,  then,  with  regard  to  the  Mode  of 
proof.  —  Meetings  are  appointed,  after  the  adjudication,  at 
which  each  creditor  may  prove  his  debt  according  to  the 
practice  of  the  Court. 

The  commissioners,  of  course,  have  a  discretion,  whether 
they  will  or  will  not  allow  the  debt  as  sufficiently  proved ; 
and,  as  their  jurisdiction  is  both  legal  and  equitable,  they  can 
look  into  the  consideration  of  the  alleged  debt,  notwithstand- 
ing an  award,  a  verdict,  or,  perhaps,  a  judgment,  (o) 

There  are  some  instances  in  which  a  party  cannot  prove 
without  a  special  order,  ex  gr.  where  a  bankrupt  executor 
claims  to  prove  against  his  own  estate,  or  a  guardian  in  , 
behalf  of  an  infant  creditor,  or  another  person  in  behalf  of  a 
lunatic.  (/?)  In  such  cases,  the  Court  will.  In  making  the 
order,  add  such  provisions  as  it  considers  proper  for  the 
security  of  the  dividends. 

There  are  other  cases  in  which,  although  a  party  have  no 
immediate  right  to  prove,  he  is,  upon  satisfying  the  Court 
that  he  will  be  able  to  establish  such  a  right,  allowed  to  enter 
a  claim  for  the  purpose  of  securing  his  dividend.  A  debt  on 
the  balance  of  an  unliquidated  account  is  a  proper  subject  of 
claim.  (§')  So  an  agent  may  claim  for  his  absent  prin- 
cipal, (r)  By  6  Geo.  4.  e.  16.  s.  53.,  the  obligee  in  a  bot- 
tomry or  respondentia  bond,  and  the  Insured  in  a  policy  of 
insurance  are  admitted  to  claim,  and  may  prove  after  a  loss. 

There  are  some  peculiar  rules  respecting  the  admission  to 
proof  of  Creditors  holding  securities  for  their  debts.  Such 
persons  have,  as  will  be  more  fully  explained  in  a  subsequent 
part  of  this  chapter,  considerable  advantages  over  the  bank- 
Co)  jBx /)arfe  Butterfill,  1  Rose,  1 92.  parte  Moody,  2  Rose,  413.  Wolcot 
Ex  parte  Kemshed,  1  Rose,  149.  See  v.  Hall,  2  Bro.  C.  C.  306.  Ex  parte 
1  V.  &  B.  214,  per  Lord  Eldon.  Ex  Belton,  1  Atk.  251.  Ex  parte  Maltby, 
parte  Mudie,  3  M.  D.  &  D.  G.  66.  1  Rose,  387.    Ex  parte  Clarke,  2  Rose, 

{p)  Ex  parte  Shaw,  1  G.  &  J.  127.  575.  Ex  parte  Row,  1  D.  G.  111. 
Ex  parte  Marshal,  ihid.  163,  n.  Ex  (g)  Ex  parte  Simpson,  I  Atk.  70. 
parte  Leeke,  2  Bro.   C.   C.  596.     Ex         (r)  Busk  v.  Walsh,  4  Taunt.  290. 
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Proof  of  debts,  rupt's  Other  creditors,  being  able  to  avail  themselves  of  their 
securities  as  far  as  they  will  go,  towards  payment  of  their 
demands.  It  is,  therefore,  highly  proper  to  guard  against 
their  abuse  of  the  privilege  which  the  law  allows  them. 

The  chief  rule  on  this  subject  is,  that  a  creditor,  holding  a 
security  upon  the  bankrupt's  estate,  shall  not  be  suffered 
to  prove,  unless  he  will  give  it  up,  or  its  value  have  been 
ascertained  by  sale,  (s)  If,  therefore,  he  consider  his  security 
unequal  to  the  payment  of  his  debt,  he  should  apply  to  have 
it  sold,  and  to  be  admitted  to  prove  for  the  residue. 

When  such  a  creditor  is  desirous  of  voting  in  the  choice  of 
assignees,  the  Court  will  sometimes  admit  proof  of  his  debt, 
deducting  the  value  of  the  security,  and  imposing  such  terms 
that  justice  may  be  done  to  the  estate  (t)  ;  this,  however,  is 
only  where  his  right  to  the  security  is  undisputed,  (u)  But 
a  creditor  holding  the  security  of  a  third  person  is  not 
obliged  to  give  it  up,  or  sell  it,  before  proving ;  and,  as  the 
separate  estates  of  partners  are  considered  as  distinct  from 
the  joint-estate  of  the  firm,  it  follows,  that  a  joint-creditor, 
holding  a  separate  security  from  one  of  the  co-debtors,  or 
separate  securities  from  both  of  them  (v),  may  prove  against 
the  joint  estate,  without  surrender  or  sale  of  his  security,  {w) 
And  so  the  holder  of  di  joint-security  may  prove  against  the 
separate  estate  of  one  debtor,  and  recover  what  he  can  against 
the  other,  (x)  But  of  course  more  than  twenty  shillings  in 
the  pound  must  not  be  received  in  the  whole.  Where 
a  security  is  deposited  generally,  and  the  creditor  has  two 
demands,  one  proveable,  the  other  not,  he  may  apply  his 
security  to  the  demand  which  is  not  proveable.  (y) 

The  legislature,  considering  it  inequitable,  that  a  creditor 
should,  at  once,  avail  himself  of  two  methods  of  legal  remedy, 
has  enacted  in  6  Geo.  4.  c.  16.  s.  59. 

(s)  See  per   Lord   Eldon,    2   Rose,  (v)  Re  Plummer,  Ph.  56. 

64,  and  Gen.   Order,  8  March,   1794.  (w)  Ex  parte  Peacock,   2  G.   &  J. 

See  an  exception.  Ex  parte  Turney,  3  27.     See  Ex  parte  Freen,  ibid.  250. 

M.  D.  &  D.  G.  576.  (x)  Co.  B.  L.  137.     Ex  parte  Ben- 

(f )  Ex  parte    Hopley,    2  J.   &   W.  nett,  2  Atk.  258.     Ex  parte   Parr,   1 

221.       Ex    parte    Greenwood,    Buck.  Rose,  76. 

323;   Eden,  109.  (y)  Ex  parte    Havard,    Co.    B.   L. 

(m)  Ex  parte  Hopley,  1  Jac.  &  W,  140.      Ex    parte    Arkley,     ibid.     14). 

423.     Ex  parte  Barclay,  1  G.&  J.  272.  Ex  parte  Hunter,  6  Ves.  94. 
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"That  no  creditor  who  has  brought  any  action,  or  instituted  Proof  of  debts, 
any  suit  against  any  bankrupt,  in  respect  of  a  demand  prior  to  the 
bankruptcy,  or  which  might  have  been  proved  as  a  debt  under  the 
commission  against  such  bankrupt  ( z),  shall  prove  a  debt  under 
commission,  or  have  any  claim  entered  upon  the  proceedings  under 
such  commission,  without  relinquishing  such  action  or  suit ;  and, 
in  case  such  bankrupt  shall  be  in  prison  or  custody  at  the  suit 
of  or  detained  by  such  creditor,  he  shall  not  prove  or  claim  as 
aforesaid,  without  giving  a  suflBcient  authority  in  writing  for  the 
discharge  of  such  bankrupt  (a)  ;  and  the  proving  or  claiming  {bi) 
a  debt  under  a  commission  by  any  creditor  shall  be  deemed  an 
election  by  such  creditor  to  take  the  benefit  of  such  commission 
with  respect  to  the  debt  so  proved  or  claimed  :  provided  that  such 
creditor  shall  not  be  liable  to  the  payment  to  such  bankrupt  or  his 
assignees,  of  the  costs,  of  such  action  or  suit  so  relinquished  by 
him;  and  that  where  any  such  creditor  shall  have  brought  any 
action  or  suit  against  such  bankrupt  jointly  with  any  other  person 
or  persons,  his  relinquishing  such  action  or  suit  against  the  bank- 
rupt shall  not  affect  such  action  or  suit  against  such  other  person 
or  persons  :  provided  also,  that  any  creditor  who  shall  have  so 
elected  to  prove  or  claim  as  aforesaid,  if  the  commission  be  after- 
wards superseded,  may  proceed  in  the  action  as  if  he  had  not 
so  elected,  and  in  bailable  actions  shall  be  at  liberty  to  arrest  the 
defendant  de  novo,  if  he  had  not  put  in  bail  below,  or  perfected 
bail  above,  or  if  the  defendant  has  put  in  or  perfected  such  bail, 
to  have  recourse  against  such  bail,  by  requiring  the  bail  below  to 
put  in  and  perfect  bail  above  within  the  first  eight  days  in  term, 
after  notice  in  the  London  Gazette  of  the  superseding  such  com- 
mission, and  by  suing  the  bail  upon  their  recognizance,  if  the  con- 
dition thereof  is  broken." 

Upon  the  subject  of  this  section  the  reader  Is  referred 
to  the  authorities  cited  in  the  margin  (c) ;  the  first  of  which 


(z)    Quare,  whether   judgment   can  (a)  Woodward  v.  Meredith,  2  D.  & 

be   entered  on  a  warrant  of  attorney  L.  135. 

given  after  the  bankruptcy,  for  a  debt  (6)  As  to  the  meaning  of  the  words 

contracted    prior    to    the   bankruptcy,  "  claiming    a    debt,"    see    Augarde    v. 

and  which  has  been  proved  under  the  Thompson,  2  M.  &  W.  617,  and  porf. 

bankruptcy,    but    no    dividend    paid.  (c)  Harley   v.  Greenwood,    5  B.  & 

Duncan  v.    Sutton,    1   Bingh.    N.    C.  A.  95.     Ex  parte  Dickson,  1  Rose,  98. 

431.     See    Kirkpatrick    v.    Tattersall,  Ex  parte  Hardenburgh,   1  Rose,  204. 

13  M.  &  W.  766.  Ex  paiie  Joseph,  ibid.  184.      Ex  parte 
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Proof  of  debts,  establishes  that  proof  of  a  debt  cannot  be  pleaded  in  bar 
to  an  action  for  the  same  debt,  though  it  is  ground  for 
an  application  to  expunge  the  proof,  or  stay  the  proceed- 
ings, {d)  A  surety,  who  pays  the  debt  of  a  bankrupt  prin- 
cipal to  a  creditor  who  has  proved,  is  entitled,  as  we  shall 
presently  see,  to  stand  in  that  creditor's  place  as  to  the  proof. 
It  seems,  however,  that  he  is  not  bound  by  the  creditor's 
election  to  prove,  so  as  to  be  considered  as  having  himself 
elected  within  the  meaning  of  this  clause  (e),  unless  he  have, 
himself,  received  a  dividend  under  such  proof  (/"),  or  other- 
wise shown  his  election,  (y)  It  has  been  held  that  a  plaintiff 
who  has  been  nonsuited  cannot,  by  suing  out  a  Jiat  against 
the  defendant,  shelter  himself  under  the  provisions  of  this 
section  from  the  defendant's  claim  for  costs.  (A)  And,  in 
order  to  bring  a  plaintiif  within  this  section  so  as  to  entitle 
him  to  stay  the  proceedings  in  an  action  brought  by  him 
against  the  bankrupt,  he  must  have  either  proved  or  at  least 
had  his  claim  entered  on  the  proceedings,  (i  ) 

Lastly,  where  a  debt  has  been  improperly  proved,  the 
commissioners  may  expunge  it,  either  wholly  or  in  part,  upon 
the  application  of  the  assigneesr  made  in  the  manner  pointed 
out  by  6  Geo.  4.  c.  16.  s.  60.  (J) 

Where  a  proof  has  been  expunged,  dividends  which  have 
been  received  under  it  must  be  refunded.  (A) 


Glover,   1    G.   &  J.  270.      Blannin  v.  204.      Ex  parte    Lord,    2  Rose,   241. 

Taylor,  1  Gow.  199.     Watson  v.  Me-  Ex  parte  Bozannet,  1  Rose,  181,     Ex 

dex,   1  B.  &  A.  121.      Howell  v.  Gol-  parte  Ward,  1  Atk.  152.     See  Kemp  v. 

ledge,  5  Taunt.  174.      Heath  v.  Hall,  Potter,  6  Taunt.  549.     Ex  parte  Cun- 

4  Taunt.    326.     Woodward    v.    Mere-  zos,  1  B.  C.  C.  270.    Ex  parte  Prowse, 

dith,   ubi  sup.     Ex  parte   Flower,   16  1    Gl.    &   J.   92 ;     1    Co.    B,    L.    148. 

L.J.  Bktcy.  9.  Ex  parte  Knowell,   13  Ves.   192.     Ex 

(d)  See  Geikie  v.  Hewson,  4  M.  &  parte  Cundall,  6  Ves.  446.      Ex  parte 
Gr.  618,  where  the  Court  stayed  pro-  Arundell,  18  Ves.  231. 

ceedings  against  the  bail  under  1  &  2  (A)  Eicke  v.  Nokes,  1  Bingh.  N-  C. 

Vict.  c.  no.  69. 

(e)  Mead  r.  Braham,  3  M.  &  S.  91.  (i)  Augarde  v,  Thompson,  2  M.  & 
See  Townend  v.    Downing,    14  East,  W.  617. 

565.  0)  Appendix. 

(/)  Ex  parte  Liohhon,  17  Ves.  334.  (k)  Ex  parte  Burn.  Ex  parte  Dewd- 

(g)  What  amounts  to   an   election,  ney,  2  Rose,  59,  n.      Sed  vide  Ex  parte 

vide  Ex  parte  Hardenburgh,  1    Rose,  Wilson,  1  M.  D.  &  D.  G.  586. 
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What  debts  proveable. —  Having  considered  the  mode  of  Proof  of  debts. 
proof,  the  next  question  that  occurs  under  the  head  of  proof 
is,  what  debts  are  proveable.  Before  enumerating  those  debts 
which  are  proveable,  we  must  observe,  that  no  debt  can  be  so, 
if  it  arise  out  of  an  illegal  contract ;  or,  was  barred  by  the 
Statute  of  Limitations  (I ) ;  or,  was  contracted  after  the  is- 
suing of  the  fiat ;  or  after  the  act  of  bankruptcy  on  which 
the  fiat  issued,  and  with  notice  thereof  (tw)  ;  or  if  there  be  no 
consideration  for  it,  though  it  has  been  held  that  a  voluntary 
bond  is  proveable  if  there  be  a  surplus,  (w)  Moreover, 
though  we  shall  presently  see  that  a  debt  is  payable,  although 
contingent ;  yet,  it  is  not  so  if  it  be  unliquidated  and  cannot 
be  reduced  to  certainty  without  the  intervention  of  a  jury  (o) : 
and,  therefore,  a  demand  of  damages  for  the  commission 
of  a  tort,  and,  in  many  cases,  for  breach  of  contract,  where 
the  amount  of  damages  to  be  recovered,  and,  indeed,  the 
question  whether  any  be  recoverable,  cannot  be  solved  with- 
out the  intervention  of  a  jury,  is  not  proveable  under  a 
bankruptcy,  unless  the  amount  have  been  previously  ascer- 
tained by  verdict  [p) ;  and  it  is  further  to  be  observed  re- 
specting such  damages,  that,  even  though  they  have  been 
assessed  by  a  jury,  they  are  not  considered  as  a  liquidated 
debt   proveable  under  the  bankruptcy,    till  judgment  has 


(I)  Ex  parte  Dewdney,  15  Ves.  498.  Dougl.  583.   Parker ».  Crole,  5Bingh. 

Ex  parte  Roffey,  2  Rose,  245.  63.      Parker  f.  Morton,  6  T.  R.  695. 

(  to)  6  Geo.  4.    c.  47.    Bamford  ».  Attwood  v.   Partridge,  4  Bingh.  209. 

Burrell,  2  B.  &  P.  1.     Ex  parte  Bow-  Toppin  «.    Field,  4  Q.   B.   386.      Ex 

ness,  2  M.   &    S.    479.      Robinson   v.  parte  Grant,  3  Dowl.   320.      Green  v. 

Vale,  2  B.  &  C.  762.  Bicknell,  8  Ad.  &  E.  701,  where  the 

(n)   Gardner's  Assignees  v.  Skinner,  difference  between    the    contract    and 

2  Sch.  &  Lef.   228.      See  also  Meggi-  the  market  price  of  whale  oil  was  held 

son  V.  Foster,  2  Y.  &  C,  C.  C.  336.  not  to  be  proveable.     Wolley  v.  Smith, 

(o)   Green  v.  Bicknell,  8  Ad.   &  E.  3   C.    B.    610.       And   In  re  Gales,  1 

701.;  or  if  it  be  purely  collateral,  as  D.  G.  106.      And  see   Ex  parte  Mac- 

to  pay  to  the  office  the  premiums  on  a  lean,      2     M.     D.     &     D.     G.     564 

policy  assigned  to  the  lender  as  a  se-  where  a  sum  was  fixed  as  a  liquidated 

curity   for    an    advance.        Toppin   v.  penalty  for  the    non-supply   of  goods. 

Field,  4  Q.  B.  386.  and  the  case  at  3  Wils.  270,  Cullen,  1 1 2, 

(p)  See  Eden,  129,  et  seq.      Cullen,  where  liquidated  damages  for  plough- 

1 10,  et  seq.  where  the  chief  authorities  ing  meadow  land  were  held  not  to  be 

collected ;  and  see  Goodtitle  v.  North,  proveable. 

P  P 
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Proof  of  debts,  been  actually  signed  (q) ;  and  the  like  rule  holds  with  respect 
to  the  costs  which  become  payable  to  the  defendant,  on 
a  verdict  in  his  favour,  or  a  nonsuit,  (r)  The  eflfect  of 
this  rule  was  sometimes  avoided  by  the  relation  of  judgment 
to  the  first  day  of  the  term(5):  but  that  relation  is  now 
abolished,  (t) 

The  acceptor  of  a  bill  of  exchange  contracts  a  debt  by  his 
acceptance,  and  therefore,  if  the  indorser  be  compelled  to 
take  it  up,  even  after  fiat  issued,  he  may  prove  for  the 
amount,  (u)  The  indorsee  of  a  bill  or  note,  indorsed  after  the 
bankruptcy,  can  only  prove  such  debt  as  his  indorser  could 
have  proved  at  the  time  of  the  bankruptcy,  (v) 

The  creditors  of  the  bankrupt  may,  in  respect  of  their 
right  to  prove,  be  divided  into  three  classes  ;  viz. 

I.  Those  who  receive  dividends  on  their  entire  demands. 

II.  Those  who  receive  dividends  on  less  than  their  entire 
demands. 

III.  Those  who  are  peculiarly  favoured  in  the  distribution 
of  the  bankrupt's  assets. 

Creditors  who  receive  dividends  on  their  entire  demands 
are, — 

1.  Persons  to  whom  the  bankrupt  was  indebted  at  the 
time  of  the  bankruptcy. 

2.  Bondjide  creditors  before  fiat. 

By  6  Geo.  4.  c.  16.  s.  72. 

"  Every  person  with  whom  any  bankrupt  shall  have  really  and 
bona  fide  contracted  any  debt  or  demand  before  the  issuing  the 
commission  against  him,  shall,  notwithstanding  any  prior  act  of 
bankruptcy  committed  by  such  bankrupt,  be  admitted  to  prove 
the  same,  and  be  a  creditor  under  such  commission,  as  if  no  such 
act  of  bankruptcy  had  been  committed ;  provided  such  person  had 

(9)  Buss  V.  Gilbert,  2  M.  &  S.  70.  (0    Reg.  Gen.  Plead.  Hil.  T.  1 834. 

Eire  v   Moreau,  4  Bingh.  57.  PL  3. 

(r)  Haswell  v.   Thorogood,  7  B.  &  («)   Ex  parte   Brymer,    Co.  B.  L. 

C.  705.      Walker  v.    Barnes,  5  Taunt.  178.      Cowley   ».    Dunlop,    7    T.    R. 

778.   Broughr.  Adcock,  7  Bingh.  650.  565.     Joseph  v.  Orme,  2  N.  R.  180. 

(*)  Ex  parte  Birch,  4  B.  &  C.  880.  («)  Ex  parte  Isbester,   1  Rose,  20. 

Greenway  v.  Fisher,  7  B.  &  C.  436.  See  Ex  parte  Deey,  2  Cox,  423. 
Sed  vide  Brough  r.  Adcock,  7  Bingh. 
650. 
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not,  at  the  time  the  same  was  contracted,  notice  of  any  act  of  Proof  of  debts, 
bankruptcy  by  such  bankrupt  committed." 

3.  Sureties,  bail,  and  persons  liable  for  bankrupt. 

By  section  52. 

**  Any  person  who  at  the  issuing  the  commission  shall  be  surety 
or  liable  for  any  debt  of  the  bankrupt,  or  bail  for  the  bankrupt, 
either  to  the  sheriff  or  to  the  action,  if  he  shall  have  paid  the  debt, 
or  any  part  thereof  in  discharge  of  the  whole  debt  (although  he 
may  have  paid  the  same  after  the  commission  issued),  if  the  cre- 
ditor shall  have  proved  his  debt  under  the  commission,  shall  be 
entitled  to  stand  in  the  place  of  such  creditor  as  to  the  dividends 
and  all  other  rights  under  the  said  commission  which  such  creditor 
possessed  or  would  be  entitled  to  in  respect  of  such  proof :  or,  if 
the  creditor  shall  not  have  proved  under  the  commission,  such 
surety  or  person  liable,  or  bail,  shall  be  entitled  to  prove  his 
demand  in  respect  of  such  payment  as  a  debt  under  the  commission, 
not  disturbing  the  former  dividends,  and  may  receive  dividends 
with  the  other  creditors,  although  he  may  have  become  surety, 
liable,  or  bail  as  aforesaid  after  an  act  of  bankruptcy  committed  by 
such  bankrupt ;  provided  that  such  person  had  not,  when  he  became 
such  surety,  or  bail,  or  so  liable  as  aforesaid,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  conamitted." 

As  the  jurisdiction  in  bankruptcy  is  both  legal  and  equit- 
able, a  party  who  is,  in  equity,  surety  for  another  is  within 
this  section,  though,  at  law,  he  and  that  other  may  be  both 
principals,  {w)  The  words  "  liable  for  any  debt  of  the  bank- 
rupts^ have  lately  become  subjects  of  a  good  deal  of  discussion ; 
they  comprehend  several  cases  which  would  not  be  covered 
by  the  word  "  surety.''''  A  solvent  partner  who  has  paid  the 
partnership  debt,  is  "  liable "  for  his  bankrupt  co-partner 
within  their  meaning  (or) :  so  is  an  accommodation  acceptor  or 
indorser  liable   for  the   party  accommodated,  (y)      But  one 

(w)  Wood  e.   Dodgson,  2  M.  &  S.  (y)  Bassett  v.  Dodgin,  9  Bingh.  653 ; 

195.      See  Ex  parte  Lloyd,  1  Rose,  4.  Haigh  v.  Jackson,  3  M.   &  W.    598; 

And  quare,  whether  this  be   not  the  Filbey  c.  Lawford,  3  M.   &  Gr.  468. 

true  ground  of  Haigh  v.  Jackson,  3  M.  For  a  case  without  the  meaning  of  the 

&  W.  598.  word,  see  Yallop  r.  Ebers,  1  B.  &  Ad. 

(x)   Aflalo  V,  Fourdrinier,  6  Bingh.  698. 
306. 

p  p  2 
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Proof  of  debts,  co-surety  cannot,  it  seems,  be  called  a  person  liable  for  a  debt 
of  the  other,  within  the  meaning  of  this  clause,  (z)  The  debt 
must  not  be  one  which  has  not  become  payable  by  the  bank- 
rupt himself  till  after  fiat,  (a)  But  if  it  was  payable,  although 
it  may  not  have  been  paid  till  after  the  certificate  and 
final  dividend,  still  the  bankrupt  will  be  protected  from  re- 
imbursing the  surety,  in  case  he  should  subsequently  pay 
it  (h) ;  for,  in  such  a  case,  the  creditor  might  himself  have 
proved  under  the  fiat,  and  their  surety  would  have  been  en- 
titled to  stand  in  his  place,  or  the  surety  might  have  paid  the 
money  to  the  creditor,  and  himself  have  proved ;  or,  if  the 
creditor  would  not  take  the  money,  the  surety  might  have 
compelled  him  to  prove  for  his  benefit,  as  was  laid  down  in 
Ex  parte  Rushforth  ;  and  in  a  case  from  the  Exchequer,  there 
cited,  (c)  He  cannot,  therefore,  be  allowed,  by  delaying  the 
payment  till  after  a  final  dividend,  to  deprive  the  bankrupt  of 
the  benefit  of  his  certificate.  The  section  only  applies  to  cases 
where  the  surety  has  paid  the  whole  debt,  or  part  in  discharge 
of  the  whole :  not  to  a  case  where  he  paid  part  in  discharge 
of  his  own  personal  liability,  {d)  A  surety  in  a  bond  to  the 
King  is  within  it.  {e)  And  though  the  suretyship  must 
commence  before  notice  of  the  bankruptcy,  yet,  if  it  do  com- 
mence before  that  time,  it  may  be  continued  afterwards,  ex.  gr. 
by  the  surety  accepting  a  new  bill  in  renewal  of  the  acceptance 
which  constituted  his  original  suretyship.  (/)  The  bankrupt's 
certificate  will,  in  consequence  of  this  section,  not  only  dis- 
charge him  against  the  surety,  as  to  the  principal  debt,  but 
also  as  to  any  special  damage  which  the  surety  may  have 
sustained  in  consequence  of  his  liability,  {g) 


(2)  Clements   v.    Langley,    2  Nev.  (d)  Soutten  v.  Soutten,  5  B.  &  A. 

&    Mann.    274  ;    sed   queere,   whether  852. 

this  rule  extends  to  all   cases  of  co-  (e)  Westcott  v.  Hodges,  5  B.  &  A. 

suretyship,   see  the  judgment  of  Pat-  12. 

teson,  J.  (/)  Stedman  ».  Martinnant,  13  East, 

(a)  Lane  v.  Burghart,  3  M.  &  Gr.  427. 

597.  (.9)  Vansandau  v.  Crosbie,  8  Taunt. 

(6)  Jackson  ».  Magee,  3  Q.  B.  48.  550;  3  B.  &  A.  13. 

(c)    Ex  parte   Rushforth,    10  Ves. 
409—414. 
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4.  Obligees  in  bottomry  bond,  and  persons  insured.  R-oof  of  debts. 

By  sect.  53.  it  is  enacted, 

"  That  the  obligee  in  any  bottomry  or  respondentia  bond,  and 
the  assured  in  any  policy  of  insurance  made  upon  good  and  valu- 
able consideration,  shall  be  admitted  to  claim,  and,  after  the  loss 
or  contingency  shall  have  happened,  to  prove  his  debt  or  demand 
in  respect  thereof,  and  receive  dividends  with  the  other  creditors, 
as  if  the  loss  or  contingency  had  happened  before  the  issuing  the 
commission  against  such  obligor  or  insurer." 

5.  Annuity  creditors,  and  sureties  for  annuities. 

Sections  54.  and  55.  enact  as  follows :  — 

Sect.  54.  "  And  be  it  enacted,  That  any  annuity  creditor  of  any 
bankrupt,  by  whatever  assurance  the  same  be  secured,  and  whether 
there  were  or  not  any  arrears  of  such  annuity  due  at  the  bank- 
ruptcy, shall  be  entitled  to  prove  for  the  value  of  such  annuity, 
which  value  the  commissioners  shall  ascertain,  regard  being  had 
to  the  original  price  given  for  the  said  annuity,  deducting  there-  • 
from  such  diminution  in  the  value  thereof  as  shall  have  been 
caused  by  the  lapse  of  time  since  the  grant  thereof  to  the  date  of 
the  commission."  (A) 

Sect.  55.  "  And  be  it  enacted.  That  it  shall  not  be  lawful  for 
any  person  entitled  to  any  annuity  granted  by  any  bankrupt  to 
sue  any  person  who  may  be  collateral  surety  for  the  payment  of 
such  annuity,  until  such  annuitant  shall  have  proved  under  the 
commission  against  such  bankrupt  for  the  value  of  such  annuity, 
and  for  the  payment  thereof;  and  if  such  surety  after  such  proof 
pay  the  amount  proved  as  aforesaid,  he  shall  be  thereby  discharged 


(h)  See  Lyde  v.  Mynn,  4  Sim.  505.  not    that  each    successive    instalment 

Affirmed  1  Mylne  &  K.  683.    Ex  parte  shall   be   proved  as  it  becomes   due.' 

Pennell,  2  M.  D.  &  D    G.  273.     This  Per   Tindal,   C.   J.,    in   Thompson    v. 

section   "  deals  with  an  annuity  as  a  Thompson,  2  Bingh.   N.  C.   175.     A 

debt  of  a  peculiar  nature,  and  prove-  contingent  annuity,  though  the  contin- 

able  in   one  way  only,    directing  the  gcncy  may  never  happen,  is  proveable. 

present   value   of   the   whole    of   the  Ex  parte  Broadley,  2  M.  D.  &  D.  G„ 

annuity  to  be  ascertained,   and  such  524. 
whole  value  to  be  the  subject  of  proof, 

r  p  3 


582 


MERCANTILE   REMEDIES. 


Proof  of  debts,  from  all  claims  in  respect  of  such  annuity;  and  if  such  surety 
shall  not  (before  any  payment  of  the  said  annuity  subsequent  to 
the  bankruptcy  shall  have  become  due)  pay  the  sum  so  proved  as 
aforesaid,  he  may  be  sued  for  the  accruing  payments  of  such  an- 
nuity, until  such  annuitant  shall  have  paid  or  satisfied  the  amount 
so  proved,  with  interest  thereon  at  the  rate  of  four  per  cent,  per 
annum,  from  the  time  of  notice  of  such  proof,  and  of  the  amount 
thereof  being  given  to  such  surety;  and  after  such  payment  or 
satisfaction,  such  surety  shall  stand  in  the  place  of  such  annuitant 
in  respect  of  such  proof  as  aforesaid,  to  the  amount  so  paid  or 
satisfied  as  aforesaid  by  such  surety;  and  the  certificate  of  the 
bankrupt  shall  be  a  discharge  to  him  from  all  claims  of  such  an- 
nuitant or  of  such  surety  in  respect  of  such  annuity;  provided 
that  such  surety  shall  be  entitled  to  credit  in  account  with  such 
annuitant  for  any  dividends  received  by  such  annuitant  under  the 
commission,  before  such  surety  shall  have  fully  paid  or  satisfied 
the  amount  so  proved  as  aforesaid." 

6.  Persons  having  debts  payable  on  a  contingency. 

Sect.  56.  "  And  be  it  enacted,  That  if  any  bankrupt  shall,  be- 
fore the  issuing  of  the  commission,  have  contracted  any  debt  pay- 
able upon  a  contingency  which  shall  not  have  happened  before  the 
issuing  of  such  commission,  the  person  with  whom  such  debt  has 
been  contracted  may,  if  he  think  fit,  apply  to  the  commissioners  to 
set  a  value  upon  such  debt,  and  the  commissioners  are  hereby  re- 
quired to  ascertain  the  value  thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained,  and  to  receive  dividends  thereon ; 
or  if  such  value  shall  not  be  so  ascertained  before  the  contingency 
shall  have  happened,  then  such  person  may,  after  such  contingency 
shall  have  happened,  prove  in  respect  of  such  debt,  and  receive 
dividends  with  the  other  creditors,  not  disturbing  any  former 
dividends ;  provided  such  person  had  not,  when  such  debt  was 
contracted,  notice  of  any  act  of  bankruptcy  by  such  bankrupt 
committed." 

For  an  able  commentary  on  this  section,  the  reader  is 
referred  to  the  judgment  delivered  by  Tindal,  C.  J.  (i) 

(t)  In  Ex  parte  Tindal,   8  Bingh.      Gr.  597.     Ex  parte  Megarey,  1  D.  G. 
402.     See  Brown  v.   Fleetwood,  5  M.      170.      Toppin  v.  Field,  4  Q.  B.  387. 
&  W.  19.     Lane  v.  Burghart,  3  M.  & 
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When  A.  grants  an  annuity,  and  B.  becomes  surety  for  Proof  of  debts. 
A.'s  payment,  the  annuity  creditor  cannot  prove  as  for  a 
contingent  debt  against  the  estate  of  B.,  under  a  fiat  against 
him,  either  in  respect  of  the  whole  annuity,  or  in  respect 
of  instalments  which  have  become  due  after  the  bank- 
ruptcy, (j) 

The  bankrupt  having  contracted  as  follows  :  —  "In  consi- 
deration of  your  discharging  Bacon  out  of  custody  in  this 
action,  I  undertake  that  he  shall  pay  the  debt  due  to  you, 
with  interest,  by  four  equal  half-yearly  instalments,  the  first 
on  the  17th  of  May  1839,"  the  Court  of  Queen's  Bench  held, 
that  an  instalment,  which  had  not  become  due  at  the  time 
of  the  certificate,  was  proveable,  upon  the  ground  that  Bacon, 
having  been  exonerated  by  the  discharge  from  custody,  the 
undertaking  of  the  defendant  was  original,  not  collateral,  (k) 
In  the  Court  of  Common  Pleas  the  same  question  arose  on 
the  same  facts,  with  the  addition  that  Bacon  had,  before  his 
discharge,  executed  a  warrant  of  attorney  in  order  to  keep 
alive  his  liability.  The  Court  held  that  the  instalment  was 
not  proveable.  (Z) 


Creditors    who    receive    dividends    on    less    than   their   entire 

demands. 

We  proceed  now  to  the  second  class  of  creditors,  viz.  those 
who  have  a  right  to  receive  dividends  on  less  than  their 
entire  demands.  This  class  consists  of  persons  whose  debts 
are  at  the  time  of  the  bankruptcy  debita  in  prcesenti,  solvenda 
in  futuro.  They  are  provided  for  by  section  51.,  which 
enacts  as  follows  :  — 

"And  be  it  enacted,  That  any  person  who  shall  have  given 
credit  to  the  bankrupt  upon  valuable  consideration,  for  any  money 

(j)  Thompson  v.  Thompson,  2  (/)  Lane  v.  Burghart,  3  M.  &  Gr. 
Bingh.  N.  C.  168.  Bennett  v.  Bur-  597.  Attwood  v.  Partridge,  4  Bingh. 
ton,  12  Ad.  &  E.  657.  209.     Toppin  v.  Field,  uh.  sup. 

(k)  Lane  v.  Burghart,  1  Q.  B.  933. 
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Proof  of  debts,  or  other  matter  or  thing  whatsoever  which  shall  not  have  become 
payable  when  such  bankrupt  committed  an  act  of  bankruptcy  (m), 
and  whether  such  credit  shall  have  been  given  upon  any  bill, 
bond,  note,  or  other  negotiable  security  or  not,  shall  be  entitled  to 
prove  such  debt,  bill,  bond,  note,  or  other  security,  as  if  the  same 
was  payable  presently,  and  receive  dividends  equally  with  the 
other  creditors,  deducting  only  thereout  a  rebate  of  interest  for 
what  he  shall  so  receive,  at  the  rate  of  five  per  cent.,  to  be  com- 
puted from  the  declaration  of  a  dividend  to  the  time  such  debt 
would  have  become  payable,  according  to  the  terms  upon  which 
it  was  contracted." 


Creditors  peculiarly  favoured. 

The  third  class  of  creditors  are  such  as  are  peculiarly 
favoured  by  the  Legislature.     These  are,  — 

I.  Servants  («),  clerks,  and  apprentices,  concerning  whom 
the  enactments  of  6  Geo.  4.  c.  16.  are  as  follows  :  — 

Sect.  48.  "  And  be  it  enacted.  That  when  any  bankrupt  shall 
have  been  indebted,  at  the  time  of  issuing  the  commission  against 
him,  to  any  servant  or  clerk  of  such  bankrupt,  in  respect  of  the 
wages  or  salary  of  such  servant  or  clerk,  it  shall  be  lawful  for  the 
commissioners,  upon  proof  thereof,  to  order  so  much  as  shall  be  so 
due  as  aforesaid,  not  exceeding  six  months'  wages  or  salary,  to  be 
paid  to  such  servant  or  clerk  out  of  the  estate  of  such  bankrupt ; 
and  such  servant  or  clerk  shall  be  at  liberty  to  prove  under 
the  commission,  for  any  sum  exceeding  such  last-mentioned 
amount."  (o) 


(wi)  These  words  include  the  drawer  (o)  A  traveller  is  within  this  clause, 

and  indorser  of  a  bill  becoming  bank-  Ex  parte  Neale,  M,  &  M.  1 94 ;  so  is 

rupt,  as  well  as  the  acceptor.     Starey  a  workman  working  by  the  piece.    Ex 

V.  Barnes,  7  East,  435.      M'Carthy  v.  parte  Grellier,  ibid.  101 ;  as  to  seamen, 

BarTow,  ibid.  437,  in  notis;  3  Wils.  16.  vide  Ex  parte  Hamborg,  2  M.  D.  & 

(«)  The  bankruptcy  does  not  dis-  D.  G.  642.       In   case   of   the    bank- 
solve  the  contract  of  service,  therefore  ruptcy  of  the  owners,  recourse  is  given 
the  servant  may  continue,  and  sue  for  to  the  master  against  the  ship,  7  &  8 
wages  subsequent  to  the  fiat.     Thomas  Vict.  c.  112.  s,  16.,  ante,  p.  406. 
V.  Williams,  1  Ad.  &  E.  685. 
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Sect.  49.  "  And  be  it  enacted,  That  where  any  person  shall  be  Proof  of  debts, 
an  apprentice  to  a  bankrupt  at  the  time  of  issuing  of  the  com- 
mission  against  him,  the  issuing  of  such  commission  shall  be  and 
enure  as  a  complete  discharge  of  the  indenture  or  indentures 
whereby  such  apprentice  was  bound  to  such  bankrupt ;  and  if  any 
sum  shall  have  been  really  and  bona  fide  paid,  by  or  on  the  behalf 
of  such  apprentice  to  the  bankrupt,  as  an  apprentice  fee,  it  shall  be 
lawful  for  the  commissioners,  upon  proof  thereof,  to  order  any  sum 
to  be  paid  to  or  for  the  use  of  such  apprentice  which  they  shall 
think  reasonable,  regard  being  had,  in  estimating  such  sum,  to  the 
amount  of  the  sum  so  paid  by  or  on  behalf  of  such  apprentice 
to  the  bankrupt,  and  to  the  time  during  which  such  apprentice 
shall  have  resided  with  the  bankrupt  previous  to  the  issuing 
of  the  commission."  (p) 

Statute  5  &  6  Vict.  c.  122.  sects.  28.  and  29.  enacts, 

"  That  when  any  bankrupt  under  a  fiat,  issued  after  the 
commencement  of  this  act,  shall  have  been  indebted  at  the  time 
of  issuing  the  fiat  against  him  to  any  servant  or  clerk  {cj)  of  such 
bankrupt,  in  respect  of  the  wages  or  salary  of  such  servant  or  clerk, 
it  shall  be  lawful  for  the  court  authorized  to  act  in  the  prosecu- 
tion of  such  fiat,  upon  proof  thereof,  to  order  so  much  as  shall  be 
so  due  as  aforesaid,  not  exceeding  three  months'  wages  or  salary, 
and  not  exceeding  thirty  pounds,  to  be  paid  to  such  servant  or 
clerk  out  of  the  estate  of  such  bankrupt,  and  such  servant  or  clerk 
shall  be  at  liberty  to  prove  under  the  fiat  for  any  sum  exceeding 
such  last-mentioned  amount." 

"  That  when  any  bankrupt  under  a  fiat,  issued  after  the 
commencement  of  this  act,  shall  have  been  indebted,  at  the 
time  of  issuing  the  fiat  against  him,  to  any  labourer  or  workman 
of  such  bankrupt,  in  respect  of  the  wages  or  labour  of  such  la- 
bourer or  workman,  it  shall  be  lawful  for  the  court  authorized  to 
act  in  the  prosecution  of  such  fiat,  upon  proof  thereof,  to  order  so 
much  as  shall  be  so  due  as  aforesaid,  not  exceeding  forty  shillings, 
to  be  paid  to  such  labourer  or  workman  out  of  the  estate  of  such 

(p)  Tlje  benefit  of  this  latter  section  had  served.    Ex  parte  Haynes,  2  G.  & 

was  given  where  the  execution  of  the  J.  1 22. 

indenture  had  been  neglected,  but  the         (q)  Ex  parte  Harris,  1  D.  G.  165. 
fee  had  been  paid,  and  the  apprentice 
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Proof  of  debts,  bankrupt,  and  such  labourer  or  workman  shall  be  at  liberty  to 
prove  under  the  fiat  for  any  sum  exceeding  such  last-mentioned 
amount." 

2.  Friendly  Societies,  and  Savings'  Banks. 

The  statute  33  Geo.  4.  c.  54.  s.  10.  contains  peculiar  pro- 
visions in  favour  of  Friendly  Societies  (r) ;  and  stat.  3  &  4 
Wm.  4.  c.  14.  8.  28.  also  contains  peculiar  provisions  in  favour 
of  Savings'  Banks,  (s) 

Having  thus  enumerated  the  several  species  of  debts  which 
the  Legislature  has  rendered  proveable,  we  will  subjoin  a 
few  remarks  on  certain  claims,  occasionally  incident  to  debts  ; 
the  creditor's  right  in  respect  of  which  comes  frequently  into 
question.     These  are  Interest  and  Costs. 

Interest.  — With  respect  to  interest,  the  general  rule  is, 
that  no  interest  is  proveable,  save  that  which  is  reserved  by 
contract;  in  other  cases  it  is  only  matter  of  damages,  and  is 
given  as  such  in  an  action,  and  those  damages  not  being  li- 
quidated before  the  bankruptcy,  cannot  be  proved,  (t)  The 
custom  of  trade,  the  allowance  of  interest  on  a  statement  of 
accounts,  and  other  circumstances  of  a  like  nature,  are  evi- 
dence that  interest  was  reserved  by  contract,  within  the 
meaning  of  this  rule,  (u)  Where  interest  is  allowed,  it  is 
calculated  only  down  to  the  date  of  the  ^at.  (v)  We  shall 
hereafter  have  occasion  to  remark  on  the  allowance  of  in- 
terest in  the  event  of  a  surplus.  There  is  an  exception  from 
the  rule  not  to  allow  interest  unless  contracted  for,  in  favour 
of  bills  of  exchange  and  promissory  notes,  introduced  by 


(r)  See  this  section  commented  on,  504.       Ex    parte   Williams,    1  Rose, 

Eden,  124.  399.     Ex  parte  Brooke,  12  Ves.  128, 

(»)  Ex  parte  Riddle,  3  M.  D.  &  D.  cited  Durnford  v.    Durnford,  12  Ves. 

G.  80.     As  to  what  banks  come  within  1 27. 

this  provision,  see  Ex  parte   Haynes,  (v)  Bromley  j;,  Goodere,  1  Atk.  79. 

2  M.  D.  &  D.  G.  663.  Ex  parte  Bennett,   2  Atk.  527.     See 

(0   Ex  parte  Furneaux,  2  Cox,  219.  14  Ves.  573. 

(m)  Ex  parte  Hankey,  3  Bro.  C.  C. 
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6  Geo.  4.  c.  16.  s.  57.,  which  directs  the  commissioners  to  Proof  of  debts, 
calculate  and  allow  interest  up  to  the  date  of  the  fiat  on  any 
bill,  on  which  interest  is  not  reserved,  overdue  at  the  issuing 
of  the  fiat,  at  the  same  rate  as  is  allowed  by  the  Queen's 
Bench  in  actions,  {w) 

Costs. — We  have  already  observed,  that  a  defendant  who 
has  obtained  a  verdict,  or  non-suited  the  plaintiff,  cannot 
prove  for  his  costs,  unless  judgment  be  signed  before  the 
bankruptcy.  With  respect  to  plaintiff's,  stat.  6  Geo.  4.  c.  16. 
s.  58.  enacts  (x), 

"  That  if  any  plaintiff  in  any  action  at  law  or  suit  in  equity,  or 
petition  in  bankruptcy  or  lunacy,  shall  have  obtained  any  judg- 
ment, decree,  or  order  against  any  person  who  shall  thereafter 
become  bankrupt  for  any  debt  or  demand  in  respect  of  which  such 
plaintiff  or  petitioner  shall  prove  under  the  commission,  such 
plaintiff  or  petitioner  shall  also  be  entitled  to  prove  for  the  costs 
which  he  shall  have  incurred  in  obtaining  the  same,  although  such 
costs  shall  not  have  been  taxed  at  the  time  of  the  bankruptcy." 

As  the  law  stood  before  this  section,  costs  in  equity  could 
not  be  proved,  unless  taxed  at  the  time  of  the  bankruptcy,  (y) 
With  respect  to  costs  at  law,  the  rule  is  —  First,  That  in 
actions  ex  delicto,  there  is  no  debt  with  which  the  costs  can 
be  incorporated  till  judgment ;  and  therefore,  that  in  case  of 
a  bankruptcy  before  judgment,  but  after  verdict,  they  cannot 
be  proved,  (z)  Secondly/,  In  actions  ex  contractu,  where  the 
debt  for  which  the  action  is  brought  was  originally  proveable, 
and  the  bankruptcy  has  occurred  after  verdict,  though  before 
judgment,  the  costs  de  incremento  are  said  to  be  proveable, 
being  considered  as  incorporated  by  the  verdict  with  the 
original  debt ;    although   not  ascertained   till  judgment,  (a) 


(w)  Appendix.  (z)  Buss  r.  Gilbert,  2  M.  &  S,  70. 

(x)  Ibid.  Ex  parte   Poucher,    1    G.    &   J.    385. 

(y)  Co.   B,  L.    192.      R.  v.   Davis,  Bire  v.  Moreau,  4  Bingh.  57. 

9  East,  318.     Ex  parte  Eicke,  1  G.  &  (a)  See  Ex  parte  Poucher,  1  G.  & 

J.  261.  J.  385.     Aylett  v.  Harford,  Bl.  1317. 
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Proof  of  debts.  Thirdly,  Where  the  verdict  was  not  obtained  till  after 
bankruptcy,  the  costs  are  not  proveable.  (b)  Where  an  action 
was  compromised,  the  defendant  apologising,  and  agreeing  by- 
rule  of  court,  to  pay  the  plaintiff's  costs,  it  was  held  that  the 
Master's  allocatur  rendered  those  costs  proveable  under  the 
defendant's  bankruptcy,  which  afterwards  took  place  (c) : 
and  so  were  interlocutory  costs  held  proveable,  which  were 
awarded  and  taxed  against  the  bankrupt  before  his  bankruptcy 
for  not  proceeding  to  trial,  (d) 

Partnership  Debts.  —  There  are  some  peculiar  considera- 
tions applicable  to  the  proof  of  debts  where  a  firm  has  whoUy, 
or  in  part,  become  involved  in  bankruptcy,  these  considera- 
tions relate  either  to  demands  hy  third  persons  against  the  firm 
or  some  of  its  members,  or  else  to  demands  made  by  the  partners 
or  their  respective  representatives  against  each  other.  We  will 
consider  these  two  cases  successively ;  and  first,  with  respect 
to  demands  by  third  persons  upon  a  partnership  or  its  individual 
members. 

All  the  partners  in  a  firm  may  become  bankrupt  together, 
or  some  or  one  only  may  become  bankrupt,  the  rest  remaining 
solvent.  For  acts  of  bankruptcy  are,  we  have  seen,  not  to 
be  raised  by  implication,  and  a  partner  cannot  become  a 
bankrupt,  unless  he  personally  commit  an  act  of  bankruptcy; 
therefore,  when  the  resident  partner  in  a  bank  shut  up  the 
house,  and  absented  himself,  and  the  bank  stopped  payment, 
this  was  held  evidence  of  his  own  bankruptcy,  not  of  that  of 
the  non-resident  partner,  (e)    .  Of  course  the  separate  creditor 


Ex  parte  Helm,   1  Mont.  &   M.  70;  (d)  Jacobs  v.   Phillips,  1  C,  M.  & 

and  see   Lord    Henley's    observations,  R.  195;  4  Tyrwh.  652. 

Di.    136.      And    a    dictum    of    Lord  (e)  Mills  v.  Bennett,  2  M.  &  S.  556. 

Lyndhurst,   in   1    C,   M.    &   R.  201  ;  Ex  parte   Mavor,    19  Ves.    543.     For 

but  see  Woodward  v.  Meredith,  2  D.  eases   where   the    whole    firm    became 

&  L.  135.  bankrupt,   see    Spencer  v.   Billing,   3 

(h)  Ex  parte  Hill,  11  Ves.  646.  Camp.  310.       Capper  v.    Desanges,  3 

(c)  Riley  v.  Burne,  2  B.  &  Ad.  779,  Moore,    4.      Deffle    v.    Desanges,    8 

and  see  Ex  parte  Ferris,  20  L.  J.  54.  Taunt.  671.     Ex  parte  Gardner,  1  V. 
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of  one  partner  cannot  sue  out  a  joint  fiat(/)  ;  but  we  have  Proof  of  debts, 
seen  that  a  creditor  of  the  firm  may  sue  out  a  joint  fiat  against 
all  the  partners,  if  all  have  become  bankrupt;  or  against 
several,  if  several  have  become  bankrupt  (y);  or  a  separate 
fiat  against  one  of  them,  if  one  of  them  have  become  bank- 
rupt. (A) 

Where  the  whole  firm  has  become  bankrupt,  and  a  fiat 
issued  against  it,  the  whole  of  the  joint  property  of  the  firm, 
and  of  the  separate  property  of  each  of  its  members,  (the 
distinction  between  which  we  have  seen  in  the  second  chapter 
of  this  Treatise,)  is  to  be  administered,  and  passes  to  the 
assignees  when  appointed,  (z)  But  under  a  separate  bank- 
ruptcy, the  property  to  be  administered  consists  of  the  se- 
parate estate  of  the  bankrupt,  together  with  such  part  of  the 
joint  property  as  the  bankrupt  himself  would  be  entitled 
to.  (y  )  And  as  the  bankruptcy  occasions  a  dissolution  of  the 
partnership,  the  assignees  of  the  bankrupt  partner  become 
tenants  in  common  with  the  solvent  partner  of  the  partner- 
ship effects,  and  hold  the  bankrupt's  undivided  share  thereof, 
subject  to  the  state  of  the  partnership  accounts.  (A) 

Hence  it  foUows  that,  in  case  of  the  bankruptcy  of  part  of 
an  entire  firm,  it  is  necessary  to  take  an  account  of  the  whole 
state  of  the  partnership  affairs,  in  order  to  ascertain  what  is 
to  be  administered  (I) ;  and  in  case  of  the  bankruptcy  of  an 
entire  firm,  it  is  also,  as  we  shall  immediately  see,  necessary 
to  take  such  an  account,  in  order  to  ascertain  how  the  assets 
are  to  be  administered,  (m) 

&  B.  77.      Eckhardt  v.  Wilson,  8  T,  Eddie  v.  Davidson,  Dougl.  627.    Bol- 

R.  140.     Dutton  v.  Morrison,  17  Ves,  ton  v.  Puller,  1  B.  &  P.  539.    Barker 

200.  V.  Goodair,  11  Ves.  85. 

(/)  Prosser  v.  Smith,  Holt,  442,  (k)    "West    v.     Skip,    1  Ves.    232. 

(jr)  6  Geo.  4.  c.  16.  s.  16.  Fox  r.  Hanbury,  Cowp.  445.     Taylor 

Ih)  Crisp    V.    Perritt,   Wllles,    467.  v.  Field,  4  Ves.  396.     Smith  v.  Stokes, 

Smith  V.  Oriel,  1  East,  368.  1  East,  363.      Smith  v.   Oriel,  1  East, 

(i)     Vide    Ex   parte    Cooke,    2    P.  368.     Holderness  v.  Shaekels,  8  B.  & 

Wms.  500.     Ex  parte  Baudier,  1  Atk.  C.  612.     Lewis  v.   Edwards,  7  M.  & 

98.       Hague   v.    Rolleston,    4  Burr.  W.  300. 

2174.     Jervis  v.  Tayleur,  3  B.  &  A.  (Z)  See  Order,  Loughborough,  8th 

557.  March,  1794. 

(j)  Horsey's  case,  3  P.  Wms.  23.  (m)    See    Ex  parte   Elton,    3  Ves, 
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Proof  of  debts.  For  the  rule  as  to  the  application  of  joint  and  separate 
property  to  the  payment  of  creditors,  is,  that  the  joint  estate 
shall  be  applied  to  the  joint  debts ;  the  separate  to  the  separate 
debts ;  and  the  surplus  of  each  reciprocally  to  the  creditors 
remaining  on  the  other,  (w) 

This  rule  is  qualified  by  some  exceptions,  which  establish 
that,  in  the  following  cases,  a  joint  creditor  may  prove  against 
the  separate  estate,  pari  passu  with  the  separate  creditors. 

First.  A  joint  creditor,  who  is  the  petitioning  creditor  in  a 
separate  j'?a^,  may  so  prove,  for  the  fiat  is  in  the  nature  of  an 
execution  for  his  debt  against  the  separate  estate  of  the 
bankrupt  partner  (o) ;  and  this  will  hold,  though  he  may  have 
a  separate  debt  due  to  him,  sufficient  to  support  the  fiat,  as 
well  as  the  joint  debt,  (j))  But  it  is  otherwise  where  a  joint 
creditor  sues  out  a  fiat  against  A.  as  surviving  partner  of  B., 
for  then  the  above  reason  ceases  to  apply,  {q) 

Secondly.  Joint  creditors  may  prove  against  the  separate 
estate,  where  there  is  no  joint  estate,  and  no  solvent  part- 
ner, (r)  These  two  conditions  must  be  strictly  observed ; 
for  the  exception  does  not  apply,  if  there  be  a  joint  estate, 
however  small  (s),  unless  it  be  utterly  incapable  of  being 
realised  (^) ;  nor  if  there  be  a  solvent  partner,  i.  e.  a  partner 
who  has  not  become  bankrupt,  even  though  there  be  no  joint 
property  (m),  unless,  indeed,  it  be  impossible  that  he  should  be 


242.     Barker  v.    Goodair,  1 1  Ves.  85.  (9)  Ex  parte  Earned,  1  G.  &  J.  309. 

Button    V.    Morrison,     17    Ves.    209.  (r)  Ex  parte   Sadler,    15   Ves.    52. 

£a:j9ar<e  Farlow,  1  Rose,  421.  Ex  parte   Machell,    2  V.    &    B.    216. 

(m)    Ex  parte    Elton,    3  Ves.    242.  See  ^x ;ja»fe  Wylie,  2  Rose,  393.      Ex 

Ex  parte  Wilson,  3  M.  D.  &  D.  G.  57.  parte  Nolte,  2  G.  &  J.  295. 

See  Ex  parte  Clay,  6  Ves.  814.     Ex  (s)  Ex  parte   Peake,    2  Rose,   54. 

parte  Alcock,  1 1  Ves.  603.     Ex  parte  In  re  Lee,  ibid.  n. 

Taitt,  16  Ves.  193.     Ex  parte  Wood,  (t)  Per  Lord  Eldon,  tJid.     Ex  parte 

2   M.  D.   &    D.   G.  283.      Ex  parte  Hill,  2  N.  R.  191.  n. 

Christie,  3  M,  D.  &  D.  G.  736.      See  (m)  Ex  parte  Kensington,   14  Ves. 

6  Geo,  4.  c.  16.  s.  62.  447.      Ex  parte  Janson,  3  Madd.   229  ; 

(o)  Ex    parte    Hall,    9  Ves.    349.  Buck.  227.      See  Ex  parte  Bauerman, 

Ex  parte    Ackermann,    14  Ves.    604.  3  Deac.  476.      And  this  applies  to  the 

Ex  parte  De  Tastet,  1  Rose,  10.  case   of  co-contractors   as   well    as    of 

(p)  Ex  parte  Burnett,  coram   Lord  partners.       Ex  parte  Field,  2  M.  D. 

Lyndhurst,  C,  on  appeal,  2  M.  D.  &  &  D.  G.  283. 
D.  G.  357. 
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reached  (u),  the  principle  being,  that  while  there  is  any  other   Proof  of  debts, 
fund,  however  small,  to  which  they  may  resort,  the  joint 
creditors  cannot  compete  with  the  separate  ones.     Vide  tamen 
Ex  parte  Bauerman  (tc). 

Thirdly.  Where  there  are  no  separate  debts,  or  which  is 
the  same  thing,  where  the  joint  creditors  undertake  to  pay 
them,  (x)  The  reason  of  this  exception,  if  such  it  can  with 
propriety  be  called,  is  obvious. 

However,  though  the  above  are  the  rules  respecting  proof 
in  order  to  a  dividend,  6  Geo.  4.  c.  16.  s.  62.  gives  the 
separate  creditor  a  right  to  vote  for  assignees,  (y) 

Election  of  Proof.  —  Where  a  creditor  has  both  joint  and 
separate  security,  either  in  one  or  several  instruments,  there 
is  a  rule,  the  wisdom  of  which  may  be  questioned,  which 
forces  him  to  elect  whether  he  will  prove  against  the  joint  or 
separate  estate,  (z)  There  is,  however,  an  exception  in  cases 
where  the  parties  to  the  security  are  separate  firms,  and  the 
holder  of  it  had  no  notice  of  their  connection  (a),  and  perhaps 
also  even  though  he  had  notice.  (5) 

Proof  between  Partners.  —  The  next  case  to  be  considered 
is  that  of  demands  by  partners  or  their  representatives  upon  each 
other.  It  sometimes  happens  that  a  partner  is  indebted  to  the 
firm,  or  the  firm  to  one  of  its  partners ;  in  such  case,  the  rule 
is,  that  an  individual  partner  cannot  prove  against  the 
joint  estate  in  competition  with  the  joint  creditors ;  for,  as 
they  are  his  own  creditors  also,  he  has  no  right  to  withdraw 
any  part  of  the  funds  available  for  the  payment  of  their 

(r)  See  Ex  parte  Pinkerton,  6  Ves.  And  see  Ex  parte  Husband,  2  G.  &  J. 

814.  n.  4,'and  Ex  parte  Law,  3  Deac.  541. 

(w)  3  Deac.  476.  (a)  Ex  parte  Lee,  Co.  B.  L.    261. 

{x)  Ex  parte   Chandler,   9  Ves.  35.  Ex  parte  Adam,  2  Rose,  36. 

Ex  parte  Hubbard,  1 3  Ves.  434.  (6)  Ex    parte    Walker.       Ex  parte 

(y)  Appendix.    See  Ex  parte  Mars-  Wenslay,    1   Rose,   441  ;   2   V.    &    B.                     » 

ton,  4  Deac.  191.  254.     See  8  Ves.  546. 

(z)  See  cases  collected,  Eden,  181. 
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Proof  of  debts,  debts ;  nor  can  those  partners  of  a  firm  who  remain  solvent, 
prove  against  the  separate  estate  of  a  member  of  that  firm,  in 
competition  with  his  separate  creditors,  unless  the  joint  credi- 
tors be  first  paid  twenty  shillings  in  the  pound  and  interest ; 
for  they  might,  by  doing  so,  prevent  a  surplus  of  the  separate 
estate  from  accruing,  which  surplus  would  be  available  towards 
payment  of  the  joint  creditors,  (c)  Indeed,  if  the  solvent 
partner  will  pay  all  the  joint  debts,  he  may  then  prove  against 
the  separate  estate  in  competition  with  the  separate  creditors 
of  his  bankrupt  co-partner.  In  such  case  he  will  be  "  a 
person  liable  for  a  debt  of  the  bankrupt  who  has  paid  the 
debt,  (d)  But  to  bring  him  within  this  class  of  creditors, 
there  must  have  been  an  actual  satisfaction  of  the  joint  debts, 
either  by  payment  of  the  whole,  or  part,  in  discharge  of  the 
whole.     Nothing  less  will  be  suflScient.  (e) 

Where  a  solvent  partner  pays  all  the  joint  debts,  and  proves 
against  the  separate  estates  of  his  co-partners  (more  than  one 
having  become  bankrupt),  for  the  respective  sums  each  is 
bound  to  contribute,  it  has  been  made  a  question  whether,  if 
the  estate  of  one  of  the  bankrupts  is  insufficient  to  pay  his 
share  of  the  debts,  the  solvent  partner  can  come  upon  the 
other  bankrupt's  estate  for  his  proportion  of  the  deficiency. 
Sir  John  Leach  decided  in  the  negative  (/),  on  the  ground 
that  proof  is  equivalent  to  payment ;  and,  therefore,  that 
the  solvent  partner  having  proved  for  each  bankrupt's  whole 
quota,  must  be  regarded  as  having  been  paid  it.  Lord  Eldon, 
however,  has  dissented  from  this  case  {g),  and  from  the  reason 
on  which  it  was  founded,  saying  he  agreed  that  proof  was 


(c)  Ex  parte  Reeve,  9  Ves.  558.  (e)  6  G.  4.  c.  16.  s.  52.  Ex  parte 
Ex  parte  Ogle,  Mont.  351.  Ex  parte  Moore,  2  Glyn  &  Jam.  166.  Ex  parte 
Broome,  1  Rose,  69.  Ex  parte  Raw-  Carter,  3  Glyn  &  Jam.  233.  Ex  parte 
son,  Jac.  277  ;  Co.  B.  L.  603.  505.  Ellis,  2  Glyn  &  Jam.  312. 

(d)  6  G.  4.  c.  16.  s.  52.  Ex  parte  (/)  Ex  parte  Watson,  Buck.  449. 
Watson,  4  Madd.  477.  Wood  v.  Dodg-  Ex  parte  Smith,  ibid.  492. 

son,  2M.  &  S.  195.     Afflalo  r.  Four-  (^r)  Ex  parte   Hunter,   Buck.   552. 

drinier,  6  Bingh.  306.    Ex  parte  King,  Ex   parte    Moore,    2    Glyn    &    Jam. 

17  Ves.    115.      Ex  parte   Rix,  Mont.  172. 
237.     Ex  parte  Taylor,  2  Rose,  175. 
Ex  parte  Young,  2  Rose,  40 ;    3  V. 
&  B.  35. 


BANKRUPTCY.  593 

equivalent   to  payment,    when    it    produced    payment,    but    Proof  of  debts, 
doubted  whether  it  was  payment  when  it  produced  nothing. 

Where  there  are  two  distinct  firms  carrying  on  distinct 
trades,  but  consisting  partly  of  the  same  members,  one  firm 
may  prove  against  the  estate  of  the  other  firm  for  goods  sup- 
plied in  the  former's  distinct  line  of  business,  at  least,  if  the 
estate  against  which  proof  is  admitted,  is  not  liable  with  that 
of  the  firm  proving  to  any  joint  debts.  (A)  .  Thus,  the  firm  of 
A.  B.  C.  and  D.  might  prove  against  the  firm  of  A.  B.  C. 
and  E.,  for  those  two  firms  could  not  be  jointly  liable ;  but  it 
was  decided  that  A.  could  not  prove  against  the  firm  of  A. 
and  S.,  for  A.,  being  himself  one  of  that  firm,  was  jointly 
liable  with  S.  for  debts  contracted  by  it.  {i) 

Proof  betv^een  Estates.  —  In  analogy  to  the  rule  above 
stated,  it  is  also  held  that,  where  all  the  members  of  a  firm 
become  bankrupt,  the  separate  estate  of  one  partner  cannot 
claim  against  the  joint  estate  of  the  firm,  in  competition  with 
joint  creditors ;  nor  the  joint  estate  against  the  separate  estate 
in  competition  with  separate  creditors,  (j) 

Where  money  or  effects  have  been  fraudulently  abstracted 
from  one  estate  to  benefit  the  others,  there  is  an  exception ; 
for  instance,  if  one  partner  were,  in  violation  of  the  partner- 
ship articles,  to  draw  more  than  his  share  out  of  a  bank,  in 
which  the  money  of  the  firm  had  been  deposited ;  the  sum  so 
drawn  by  him  in  fraud  of  the  partnership  articles  would  be 
considered  in  the  light  of  property  stolen  from  the  joint  estate, 
and  would  be  proveable  by  the  joint  estate  against  his  se- 
parate estate  (/<) :  the  question  whether  a  case  be  one  of  fraud 
must  of  course  depend  upon  its  peculiar  circumstances. 

(A)  See  Ex  parte  Hesham,  1  Rose,  See  Ex  parte  Harris,  2  V.  &  B.  213. 

146.     Ex  parte  Adams,  1   Rose,  305.  jBx /jarte  Emly,  1  Rose,  64.     Ex  parte 

Ex  parte  Cook,  Mont.  228.  Assignees    of  Lodge   and    Fendall,    1 

(i)    Ex  parte    Adams,    supra,     Sed  Ves.  jun.   166.      Ex  parte  Younge,  3 

vide  Ex  parte  Hesham,  contra.  V.  &  B.  31.      Ex  parte  Smith,  1  G. 

(7)  Ex  parte    Burrell.       Ex  parte  &  J.  74.     Ex  parte  Watkins,  Mont.  & 

Pine,   C.  B.  L.   503.     ^.r  par/e  Grill,  Mac.  157.     See  also  ^a:  parte  Graham, 

ibid.  506.     Ex  parte  Ogle,  Mont.  351.  2  M.  D.  &  D.  G.  781. 

(A)  Ex  parte  Cust,   C.  B.  L.   596. 

Q  Q 
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Proof  of  debts.  Where  one  (kk)  or  more  members  of  a  firm  carry  on  a  dis- 
tinct trade,  proof  will  be  admitted  between  the  estates  of  the 
general  and  particular  firm  pari  passu  with  the  creditors, 
when  the  debt  sought  to  be  proved  is  for  goods  furnished,  in 
the  same  way  as  if  they  had  been  wholly  unconnected  in  trade, 
by  the  one  firm  to  the  other.  (Z)  But,  excepting  in  the  case 
of  bankers  (m),  this  rule  will  not  be  applicable,  where  the 
debt  has  arisen  only  from  money  advanced  by  the  one  firm 
to  the  other,  (w) 

Contributions  between  Estates.  —  As  there  may  be  proof 
between  estates,  so  there  may  be  contribution  between  them, 
where  one  has  been  subjected  to  an  undue  proportion  of  a 
charge,  which  ought  to  have  fallen  equally  on  both,  (o) 


Subsection  III. — Remedy  without  Proof . 


Remedy 
without  proof. 


Having  now  touched  on  the  principal  rules  concerning 
proof,  let  us  proceed  to  notice  certain  cases  in  Avhich  the 
creditor  has  a  remedy  without  proving.  Under  this  head 
we  comprehend  the  cases,  1.  Of  a  creditor  who  owes  to  the 
bankrupt's  estate  a  debt  which  he  is  entitled  to  set-off  against 
his  demand  upon  it.  2.  Of  a  creditor  who  is  in  jiossession  of 
a  security  or  lien  upon  some  portion  of  the  bankrupt's  pro- 
perty. 3.  That  of  a  landlord  availing  himself  of  his  right  of 
distress,  in  order  to  obtain  payment  of  his  rent;  we  will 
consider  these  in  order. 


{k  k)  See  Lord  Eldon's  observations 
in  Ex  parte  SiWitoe,  IG.  &J.  374.  Sed 
vide  those  of  Sir  J,  Leach,  in  Ex  parte 
Brenchley,  Ex  parte  Stroud,  and  Ex 
parte  Castell,  2  G.  &  J.  124—127. 

(Z)  Case  of  Shakeshaft,  Stirrup,  and 
Salisbury,  6  Ves.  123.  743.  747.  Ex 
parte  Hargreaves,  1  Cox,  440.  Ex 
parte  St.  Barbe,  11  Ves.  413.  Ex  parte 
St.  Johns,  Co.  B.  L.  510.  Ex  parte 
Castell,  Ex  parte  Stroud,  2  G.  &  J. 
124—127.    Ex  parte  Sillitoe,  1  G.  &  J. 


374.  Ex  parte  Cook,  Mont.  228.  Ex 
parte  Williams,  3  M.  D.  &  D.  G.  433. 

(??i)  Ex  parte  Castell.  But  the  case 
of  bankers  will  only  form  an  exception 
where  money  has  been  advanced  by 
them  in  the  course  of  their  business  as 
such.     Ex  parte  Williams. 

(n)  Ex  parte  Sillitoe. 

(o)  Ex  parte  Willock,  2  Rose,  392. 
Ex  parte  Wylie,  ibid.  393.  See  Rogers 
V.  Mackenzie,  4  Ves.  752. 
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Set-off.  —  By  Stat.  6  Geo.  4.  c.  16.  s.  50.  it  is  enacted.  Remedy 

without  proof. 

"  That  where  there  has  been  mutual  credit  given  by  the  bank- 
rupt and  any  other  person,  or  where  there  ai'e  mutual  debts 
between  the  bankrupt  and  any  other  person,  the  commissioners 
shall  state  the  account  between  them,  and  one  debt  or  demand 
may  be  set  against  another,  notwithstanding  any  prior  act  of 
bankruptcy  committed  by  such  bankrupt  before  the  credit  given 
to  or  the  debt  contracted  by  him,  and  what  shall  appear  due  on 
either  side  on  the  balance  of  such  account,  and  no  more,  shall  be 
claimed  or  paid  on  either  side  respectively,  and  every  debt  or 
demand  hereby  made  proveable  against  the  estate  of  the  bankrupt, 
may  also  be  set-off  in  manner  aforesaid  against  such  estate  :  pro- 
vided that  the  person  claiming  the  benefit  of  such  set-off  had  not, 
when  such  credit  was  given,  notice  of  an  act  of  bankruptcy  by 
such  bankrupt  committed." 

It  wUl  be  perceived  from  a  perusal  of  this  section,  that  the 
right  of  set-off  given  by  it,  is  not  confined  to  cases  where 
there  are  mutual  debts,  but  extends  to  cases  of  mutual 
credit,  which  includes  not  only  pecuniary  demands,  but 
also,  cases  where  that  which  will  terminate  in  a  debt  exists 
on  both  sides,  (jp)  And  if  the  credit  given  by  the  bank- 
rupt existed  before  the  bankruptcy,  or  since  stat.  2  &  3  Vict. 
c.  29.,  before  notice  of  bankruptcy  or  fiat,  it  is  sufiicient, 
although  the  debt  to  the  bankrupt's  estate,  arising  from  such 
credit,  may  not  have  accrued  till  afterwards,  {q)  Whoever 
takes  a  bill,  is  to  be  considered  as  giving  a  credit  to  the 

(p)  Gibson  v.  Bell,  1  Bingh.  N.  C.  230.     Olive  v.    Smith,  5  Taunt.   56. 

748 ;  to  which  the  reader  is  particularly  French  v.  Fenn,  Co.  B.  L.  536.     Ex 

referred  for  a  luminous  history  of  this  parte  Deeze,  1  Atk.  228.     Atkinson  v. 

part  of  the  Bankrupt  Law  contained  Elliott,  7  T.  R.  378.    An  accommoda- 

in  the  judgment  of  the  Chief  Justice,  tion  indorser,  who  has  paid  the  amount 

Groom  v.   West,   8  Ad.    &    E.    758,  since  the  bankruptcy,  may  set  it  off. 

where   an   agreement    to   pay  prompt  Hulme  v.  Mugglestone,  3  M.  &  W.  30. 

two    months    or    by    acceptance    was  And  so   may  an   accommodation   ac- 

held  a  claim  against  which  a  debt  due  ceptor.      Russell  v.   Bell,  S  M.  &  W. 

from  the  bankrupt  might  be  set-ofF.  277.      Easum  v.  Cato  is,  perhaps,  the 

Easum  v.  Cato,  5  B.  &  A.  861.     Ar-  strongest  case  of  mutual  credit;   but 

bouin  V.  Tritton,  1  Holt,  408.   Ex  parte  see  Young  v.  Bank  of  Bengal,  1  Deac. 

Boyle,  Co.  B.  L.  542.   Smith  v.  Hodg-  622. 

son,  4T.  R.  211.     Hankey  «.  Smith,  (y)  Bittlestone  v.  Timmis,  2  C.  B. 

3  T.  R.  507.  Ex  parte  Prescott,  1  Atk.  389.     Hulme  v.  Mugglestone,  uK  sup. 

Q  Q  2 
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acceptor,  and  whoever  takes  a  note,  a  credit  to  the  drawer,  (r) 
But  it  is  otherwise  where  a  bill  was  deposited  with  the  party 
who  attempts  to  set  it  off,  not  in  order  to  create  a  debt,  but 
for  some  specific  purpose  (5);  nor  is  any  case  within  the 
above  section,  in  which  there  is  not  either  a  debt,  or  something 
which  is,  from  its  nature,  likely  to  end  in  a  debt,  (t)  Neither 
does  the  statute  authorise  a  set-off,  "  where  the  debt,  though 
legally  due  to  the  debtor  from  the  bankrupt,  was  really  due 
to  him  as  a  trustee  for  another,  and  though  recoverable  in 
a  cross-action,  would  not  have  been  recovered  for  his  own 
benefit."  (u)  Moreover,  in  order  to  constitute  such  a  mu- 
tuality as  this  section  intends,  the  debts,  from  and  to  the 
bankrupt,  must  be  due  in  the  same  right  (v) :  thus  there  can 
be  no  set-off  between  joint  and  separate  debts,  (w)  So  in  an 
action  by  assignees  upon  a  note  given  to  the  bankrupt's  wife, 


'  (r)  Per  Bayley,  J.,  in  Collins  v. 
Jones,  10  B,  &  C.  783. 

(s)  Key  V.  Flint,  2  Taunt.  81,  and 
see  Belcher  v.  Lloyd,  and  Forster  v. 
Wilson,  12  M.  &  W.  191;  and  the 
observations  of  Parke,  B.,  in  Alsager 
V.  Currie,  13  M.  Kc  W.  758.,  on  Young 
V.  Bank  of  Bengal. 

(0  Rose  V.  Sims,  1  B.  &  Ad.  521. 
Sampson  v.  Burton,  2  B.  &  B.  89. 
Rose  V.  Hart,  8  Taunt.  499.  Ex  parte 
Ockenden,  1  Atk.  234.  This  section 
will  be  better  understood  after  an  at- 
tentive perusal  of  Rose  v.  Sims,  1  B. 
&  Ad.  521,  and  Gibson  v.  Bell,  1 
Bingh.  N.  C.  743.  In  the  former  case 
it  was  held,  that  an  agreement  to  in- 
dorse a  bill  of  exchange  did  not  create 
such  a  credit  as  the  statute  intends ; 
for  an  indorsement  would  not,  from  its 
nature,  terminate  in  a  debt,  an  indorser 
being  only  surety  for  another,  viz., 
the  acceptor.  In  the  latter  case,  it 
was  held,  that  an  agreement  to  accept 
a  bill  did  create  such  a  credit,  and  the 
person  in  whose  favour  it  was  to  have 
been  accepted  having  become  bank- 
rupt, a  debt  due  from  him  to  th&  in- 
tended acceptor  was  set  off  in  an  ac- 
tion by  the  assignees  for  not  accepting 


according  to  agreement ;  and  in  Al- 
sager V.  Currie,  12  M.  &  W.  751,  it 
was  held  that  a  claim  on  bills  indorsed 
by  the  bankrupt,  which  were  not  due, 
might  be  set  off.  See  also  Hewison  v. 
Guthrie,  2  Bingh,  N.  C.  755.  Bu- 
chanan ».  Findlay,  9  B.  &  C,  738.  A 
mere  liability/,  which  may,  or  may  not 
become  a  debt,  is  not  within  the  sec- 
tion. Abbott  V.  Hicks,  5  Bingh.  N. 
C.  578. 

(et)  Forster  v.  Wilson,  12  M.  &  W, 
191.  See  p.  204.  Belcher  v.  Lloyd,  10 
Bingh.  316.  And  in  Lackington  v. 
Combes,  6  Bingh.  N.  C.  71,  where 
against  a  claim  by  the  assignees  of  a 
bankrupt  for  the  price  of  a  phaeton 
sold  to  the  defendant  by  bankrupt, 
the  defendant  endeavoured  to  set-off 
an  acceptance  of  bankrupt,  in  which 
he  had  no  real  interest,  but  which  had 
been  handed  to  him  by  the  holder  for 
that  purpose,  it  was  held,  that  he  cooild 
not  do  so. 

(v)  Ex  parte  Whitelicad,  1  G.  &  J. 
32.      West  V.  Pryee,  2  Bingh,  435. 

(uj)  Ex  parte  Christie,  10  Ves.  105. 
,E.T  ^jar^e  Twogood,  1 1  Ves.  517.  Ex 
parte  Rose,  Buck.  121.  Stanniforth  v, 
Fellowes,  1  Marsh.  184. 
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dum  sola,  a  debt  due  from  the  bankrupt  cannot  be  set  oiF(;i-) ;   Remedy 

.  „  1      1  1  •       1  without  proof. 

and  when,  to  a  declaration  tor  money  had  and  received  to  

the  use  of  the  plaintiffs  as  assignees,  the  defendant  pleaded  a 
set-off  of  money  due  to  him  by  the  bankrupt,  such  plea  was 
held  ill  on  demurrer,  (y) 

The  only  condition  imposed  on  the  right  of  set-off,  is  con- 
tained in  the  words,  ^'provided  the  person  claiming  the  benefit 
of  such  set-off,  had  not,  when  such  credit  toas  given,  Jiotice  of 
an  act  of  banh'uptcg  hy  such  bankrupt  committed.^''  Notice  of 
the  act  of  bankruptcy  is,  therefore,  the  sole  criterion  or  di- 
viding point ;  so  that  where  the  defendant,  in  an  action 
brought  by  the  assignees  of  certain  bankers,  claimed  to  set 
off  notes  which  he  had  industriously  obtained  after  the  bank 
had  stopped  payment,  it  was  held  that  he  had  a  right  to  do 
so,  the  notes  having  been  taken  before  he  knew  of  the  com- 
mission of  an  act  of  bankruptcy,  (z)  But  a  debtor  to  the  firm 
was  not  allowed  to  set  off  notes,  which  he  had  taken  after 
notice  that  three  out  of  four  partners  had  committed  acts  of 
bankruptcy,  (a) 

Securities  and  Liens  on  the  Bankrupts  Property.  —  There 
are  certain  cases  in  which  a  creditor  is  allowed  to  satisfy 
himself  out  of  some  part  of  the  bankrupt's  property  on  which 
he  has  obtained  a  security.  We  will  first  consider  the  nature 
of  the  security.  Secondly,  the  time  by  which  the  creditor, 
in  order  to  render  it  available,  must  have  obtained  it. 

First,  as  to  the  nature  of  the  security. 

It  must  be  observed  that  this  branch  of  the  bankrupt  law 
now  greatly  depends  on  stat.  2  &  3  Vict.  c.  29.,  which  gives 
validity  to  every  transaction  entered  into  by  or  with  a  bank- 
rupt before  fiat  by  a  person  dealing  bond  fide,  and  without 
notice  of  a  prior  act  of  bankruptcy,  (b)     As,  however,  the 

(x)  Yates  v.   Sherrington,   11  M.  &  217.     Dickson  v.    Cass,   1   B.   &    Ad. 

W.  42.  355.     See  also   Forster  v.  Wilson,  12 

(y)     Groom    v.    Mealey,    2  Bingh.  M.  &  W.  191. 
N.  C.  138.      See  Wood  27.  Smith,  4  M.  (a)    Dickson  v.    Cass,   1  B.   &   Ad. 

&    W.    522  ;     but    see    Bittlestone    v.  355. 
Timmis,  2  C.  B.  389.  (b)  See  the  act  set  out  in  the  Ap- 

(2)   Hawkins  v.  Whitten,  10  B.  &  C.  ])endix,  and  jios.'. 

«  U  3 
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Remedy  prevlous  Condition  of  the  law  will  still  be  frequently  of  im- 

without  proof.  Tin  t  •  .  .  ,  .  , 

portance,  1  shall  proceed  to  state  it  as  it  exists  subject  to  the 

operation  of  the  last  named  statute. 

Executions.  —  An  execution  served  and  levied  by  seizure 
of  the  bankrupt's  property,  is  a  security  of  this  class.  It  is 
said  to  be  levied  for  this  purpose  as  soon  as  the  goods  are 
seized,  (c)  Such  executions  now  fall  within  the  protection 
of  2  &  .3  Vict.  c.  29.  s.  2.,  which  is  hereafter  set  out  at  length, 
and  which  renders  all  executions  and  attachments  against  the 
bankrupt's  lands,  tenements,  goods,  and  chattels  valid,  if 
hondjide  executed  or  levied  before  the  date  and  issuing  (d)  of 
the  fiat,  notw^ithstanding  any  prior  act  of  bankruptcy ;  pro- 
vided that  the  person  on  whose  account  such  execution  or 
attachment  issued  had  not  at  the  time  of  executing  or  levying 
it  notice  of  a  prior  act  of  bankruptcy,  and  provided  it  be  not 
founded  on  a  Warrant  of  Attorney  or  Cognovit  given  by  way 
of  fraudulent  preference. 

An  execution  which  itself  amounts  to  an  act  of  bankruptcy 
as  being  brought  about  by  the  defendant's  own  procurement 
is  not  protected  by  this  statute,  (e) 

The  Court  of  Exchequer  decided  in  Whitmore  v.  Ro- 
bertson (/),  that  the  effect  of  this  enactment  was  only  to 
place  executions  in  the  same  condition  as  if  no  act  of  bank- 
ruptcy had  taken  place  before  thejiat^  and  therefore  held  that 
an  execution  under  a  warrant  of  attorney,  levied  by  seizure 
before  fiat,  but  not  executed  by  sale  till  afterwards,  was  not 
rendered  valid  by  it.  This  decision  has  been  affirmed  in  the 
Exchequer  Chamber  in  Skey  v.  Carter  (g),  on  the  same  prin- 

(c)  Giles  V.  Grover,  9  Bingh.  128.  (y)  See  also  Rawdon  ».  Wentworth, 

Godson  V.  Sanctuary,  4  B.  &  Ad.  255.  10  M.  &  W.  36,  where  the  plea  stated 

6  Geo.  4.  c.  16.  s.  81.   As  to  what  may  a  seizure  under  &  fi.  fa.  before  fiat  and 

amount  to  a  seizure,  see  Bird  v.  Bass,  sale :  the  replication,  that  the  judgment 

6  M.  &  Gr.  143.  was  by  warrant  of  attorney  given  by 

{d)  As  to  the  meaning  of  date  and  way  of  fraudulent  preference,  the  re- 

issuinff,  see  Pewtress  v.  Annan,  9  Dow],  joinder  denied  the  fraudulent  prefer- 

828.  ence  ;  and  the  Court,  after  a  verdict  for 

(e)    Hall  V.  Wallace,  7  M.  &  W.  the  defendant,  gave  judgment  for  the 

353.     Belcher  r.  Magnay,  12  M.  &  W.  plaintiff,  non,  obstante  veredicto,  on  the 

102.  ground  that  the  sale  was  not  shown  to 

(/)  8  M.  &  W.  469.  have  been  before  fiat. 
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ciple,  namely,  that  the  effect  of  the  act  Is  to  place  execu-  Remedy 

tions    in   the   condition   in  which   they  would    have   been  1 

had  the  bankruptcy  and  fiat  been  contemporaneous;  an 
execution  in  pursuance  of  a  warrant  of  attorney  executed 
by  sale  before  fiat  is  valid  (A),  if  without  notice  of  an  act  of 
bankruptcy. 

Under  the  latter  words,  notice  that  an  act  of  bankruptcy 
has  been  committed  is  enough,  though  the  creditor  may 
not  have  notice  of  the  particular  act  relied  on  (J) ;  but 
notice  to  the  sheriff''s  officer  in  possession  under  an  exe- 
cution is  not  equivalent  to  notice  to  the  creditor,  (j) 
Notice,  however,  to  the  attorney  issuing  the  execution  has 
been  deemed  sufficient,  (k) 

There  was  formerly  one  class  of  executions  much  less  fa- 
voured than  others,  for  by  stat.  6  Geo.  4.  c.  16.  s.  108. 

"No  creditor,  though  for  a  valuable  consideration,  who  shall  sue 
out  execution  upon  a  judgment  obtained  by  default  (/),  confession, 
or  nihil  dicit,  shall  avail  himself  of  such  execution  to  the  pre- 
judice of  other  fair  creditors,  but  shall  be  paid  rateable  with  such 
creditors." 

However,  this  provision  turning  out  extremely  mischievous, 
it  was  enacted  by  stat.  1  Wm.  4.  c.  7.  s.  7.  "  That  no  judg- 
ment signed,  or  execution  issued  on  a  cognovit  actionem  signed 
after  declaration  filed  or  delivered,  or  judgment  by  default, 
confession,  or  nihil  dicit,  according  to  the  practice  of  the 
court,  in  actions  commenced  adversely,  and  not  by  collusion 
for  the  purpose  of  fraudulent  preference,  shaU  be  deemed  or 
taken  to  be  within  the  said  provision." 

As  this  last  enactment  mentions  only  judgments  in  actions 
commenced  adversely,  an  execution  on  the  judgment  in  an 
action  not  commenced  adversely,  is  not  protected  by  it ;  for 
instance,  an  execution  upon  a  judgment  entered  up  under  a 

(h)  Ramsey  v.  Eaton,  10  M.  &  W.  Rothwell  v.  Tinbrell,  1  Dowl.  N.  S. 

22.     Whitmore  p.  Green,  13  M.  &  W.  526.      See  the   cases   on  this   statute 

104.  more  fully  cited,  post,  s.  4.  p.  639. 

(t)   Ramsey  v.  Eaton,  ibid.     Udall         (?)    A  final  judgment  after  a  judg- 

r.  Walton,  1 4  M.  &  W.  254.  ment  by  default,  is  within  the  meaning 

(j)   Ramsey  v.  Eaton,  ibid.  of  these  words,  Gumming  v.  Welsford, 

\k)  Bird  V.  Bass,  6  M.  &  Gr.  143.  6  Bingh.  501, 

Q  Q  4 
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Remedy  warrant  of  attorney  (w) :  yet  even  these  are  rendered  valid 

wi  lou  proo.  1^^  ^j^^  g^^^  section  of  Stat.  6  Geo.  4.  c.  16.,  if  levied  more 
than  two  calendar  months  before  the  issuing  of  a  fiat,  (w) 
And  where  the  execution  has  been  perfected  by  sale  before 
the  act  of  bankruptcy,  the  creditor  has  a  right  to  retain  the 
proceeds  (o) ;  for  by  the  sale  his  debt  is  put  an  end  to,  and 
he  ceases  to  be  a  creditor  having  security.  Nor  will  the 
Court  interfere  in  a  summary  manner,  even  where  the  bank- 
ruptcy happens  before  a  sale;  the  statute  not  making  the 
execution  void,  but  only  enacting  that  the  execution  creditor 
shall  share  rateably.  ( /?)  In  order  that  the  execution  on  a 
judgment  either  by  warrant  of  attorney  or  cognovit  may  be 
valid,  the  provisions  of  stat.  3  Geo.  4.  c.  39.  intituled  An  Act 
for  preventing  frauds  on  creditors  hy  secret  warrants  of  at- 
torney to  confess  judgment,  must  have  been  complied  with ; 
since  the  execution  will  be  considered  fraudulent  and  void  {q), 
unless  the  warrant  of  attorney  or  cognovit  have  been  filed 
within  twenty-one  days,  as  there  directed,  or  unless  judgment 
have  been  entered  up  within  that  period,  (r) 

Crown  process.  —  An  extent  binds  the  goods  of  the  king's 

(m)  Crosfield  «.  Stanley,  4  B.  &  Ad.  trover  for  goods  sold  before  the  bank- 

87.     Whltmore  v.  Robertson,  8  M.  &  ruptcy    under    an    execution    founded 

W.  463.  upon  such  a  warrant  of  attorney  or  cog- 

(w)    Godson  V.    Sanctuary,    4  B.   &  novjt,  since  their  title  related  only  to 

Ad.  255.     But  a  warrant  of  attorney,  the    act    of    bankruptcy.        Brook    v. 

to  be  available   against  the   assignees,  Mitchell,  6  Bing.  N.  C.  349.     But  if 

must  be  in  conformity  with  3  Geo.  4,  the  goods  have  been  sold,  though  before 

c.  39.     Wilson  V.  Whittaker,  1  M.  &  the  act  of  bankruptcy,  money  had  and 

M.  8.      See  Dillon  v.   Edwards,  2  M.  received  will  lie  against  the  execution 

&  P.  550.      The  same  observation  ap-  creditor  who   holds  the  proceeds,  and 

plies  to  a  cognovit.      BiflBn  v.   Yorke,  this   action  will  also   lie  if  the  goods 

5  M.  &  Gr.  428.     Bittleston  v.  Cooper,  have  been  assigned  to  him  as  money. 

15  M.  &  W.  399.  Bittleston  v.  Cooper,  14  M.  &  W.  399. 

(o)  Wymer  v.   Kemble,  6  B.  &  C.  (r)  Green  v.  Wood,  7  Q.  B.  ^178. 

479.      In  re  Washbourn,   8   B.    &    C.  The  words,  "  or  execution  issued,"  con- 

444.  tained  in  the  act,  are  useless,  and  in- 

(p)  Taylor  v.  Taylor,  5  B.  &  C.  392.  operative.        See    Biffin    v.    Yorke,    5 

In   re  Washbourn,    8  B.    &    C.    444.  M.    &    Gr.    428;     Everett   v.    Wells, 

See  Mitchell  v.  Knott,  2  G.  &  J.  293.  2  M.   &   Gr.  269  ;    Bushell  v.  Boord, 

Ex  parte  Botcherby,    2  G.  &  J.  367,  16  L.  J.,  Q.  B.  97.  ;  and  Williams  v.. 

(q)  Biffin   V.    Yorke,   5  M.    &    Gr.  Burgess,  12  Ad.  &  E.  635,  which  decides 

428.      The  money  levied  under  a  cog-  that  the  day  of  the  execution  of  the 

novit  not  duly  filed  maj'  be  recovered  warrant  of  attorney  is  excluded, 
by  the  assignees,  but  they  cannot  bring 
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debtor  from  its  teste  ;  and,  as  the  bankrupt's  property  therein   Remedy 

does  not  pass  out  of  him  into  his  assignees  till  their  appoint-  proo . 

ment,  it  will  be  bound  by  an  extent   tested   before   such 

appointment;  for  though,  in  common  cases,  the  assignees, 

when  appointed,  take  by  relation  to  the  act  of  bankruptcy, 

yet  such  relation  does  not  apply  agaiust  the  crown,  whose 

rights  are  not  affected  by  the  bankrupt  laws.  (5)     As  to  the 

bankrupt's  debts,  they  are  bound  as  against  the  assignees  from 

the  teste  of  the  extent,  although  the  bankrupt's  debtor  is 

discliarged  by  payment  before  inquisition,  and  without  notice 

of  the  crown  process,  {t)     The  real  property  of  the  bankrupt 

was  formerly  bound  by  an  extent,  unless  the  conveyance  were 

enrolled  before  its  teste ;  and  it  seems  now  to  be  bound,  unless 

the  certificate  of  the  appointment  of  the  assignees  be  enrolled 

before  that  period,  (m) 

Otlier  crown  process,  such  as  a  warrant  to  levy  for  land- 
tax  money,  though  not  binding  from  the  date  as  an  extent 
from  its  teste,  creates  a  lien  in  favour  of  the  crown  from 
the  time  of  seizure,  if  the  assignees  have  not  been  ap- 
pointed, (v) 

An  abuse  of  these  privileges  of  the  crown  for  purposes  of 
fraud  is  guarded  against  by  6  Geo.  4.  c.  16.  s.  71.,  which 
invalidates  seizures  of  the  bankrupt's  property  under  extents 
arising  out  of  any  contracts  not  originally  with  the  king's 
debtor  or  accountant  issuing  them. 

Judgments.  —  The  operation  given  to  a  judgment  by  way 
of  chai-ge  on  real  estate  by  stat.  1  &  2  Vict.  c.  110.  sec.  13.  is 
by  the  same  section  not  to  give  the  creditor  a  preference  in 
case  of  bankruptcy,  unless  the  judgment  shall  have  been 
entered  up  one  year  at  least  before  the  bankruptcy. 

Mortgages  and  Pledges.  —  A    legal   mortgage  gives    the 

(s)   Dyer,  67;    2  Ves.  295;    West,  Etwell,    Bunb.    199.      R.    t;.    Green, 

58.     Queen  v.   Arnold,   7  Vin.   Abr.  ibid.    265.      R.    v.    Glenny,    2  Price, 

104.      Att.  Gen.  v.   Capel,  2  Str.  480.  396. 
See4T.  R.  411.  («)     R.     v.    Hopper,    West,    149; 

(t)  West,  164.  See  Queen  v.  Ar-  Christ.  533.  1  &  2  W.  4.  c.  56.  s.  27. 
nold,  7  Vin.  Abr.   134.      Att.  Gen.  v.         (»>)  Brassoy  r.  Dawson,  Stra.  S78. 
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Remedy  mortgagee  a  right  to  retain  the  property  mortgaged,  until 

his  debt  is  satisfied,  nor  can  the  assignee  redeem  without 

paying  interest  up  to  the  time  of  redemption,  {w)  An 
equitable  mortgage  by  agreement,  or  by  the  deposit  of  title 
deeds,  is  in  like  manner  upheld  in  courts  of  bankruptcy  (x) ; 
and  even  in  a  court  of  law  it  has  been  determined,  that  an 
equitable  mortgagee,  who  has  received  the  profits  of  the 
estate  mortgaged,  cannot  be  forced  to  refund  to  the  mortgagor's 
assignees,  (y)  In  one  case,  where  the  bankrupt,  not  then 
being  insolvent,  or  in  contemplation  of  insolvency,  had  given 
a  voluntary  bond,  and  had  afterwards  deposited  title  deeds  as 
a  security  for  the  amount  of  the  bond,  V.  C.  Knight  Bruce 
held,  that  parties  who  had  made  the  bond  a  subject  of  settle- 
ment were  entitled  to  the  benefit  of  the  deposit,  (z)  A  pledge 
of  personal  property  is  in  the  nature  of  a  mortgage,  and  can 
only  be  redeemed  by  payment  of  the  sum  advanced  upon 
it.  (a) 

Liens. — A  lien  such  as  we  have  described  in  the  preceding 
chapter  is  available  against  the  assignees  (b) ;  so  is  a  vendor's 
legal  lien  on  a  thing  sold  but  not  paid  for:  so  also  is  the 
equitable  right  of  a  vendor  of  real  estate  to  a  lien  for  his  un- 
paid purchase  money  (c)  against  the  vendee,  volunteers,  pur- 
chasers with  notice,  or  persons  claiming  equitable  interests 
under  the  vendee,  {d) 

(w)  See  Ex  parte  Barnes,  3  Deac.  (z)  Meggison   v.    Forster,   2  Y.   & 

223.     Ex  parte    Bignold,    ibid.    121  ;  Coll.  C.  C.  336. 

7  Vin.  Abr.  100.  (a)  Free,  Chanc.  419;  2  Vern.  691. 

(x)  Haiikey  v.  Vernon,  2  Cox,  12.  (b)  Ex  parte  Underwood,  1  D.  G. 

Ex  parte   Corning,   9  Ves.    115.      Ex  190.      It  would  seem  that  a   general 

parte  Haigh,  1 1  Ves.  403,      Ex  parte  lien  on  goods  coming  into  the  hands  of 

Finden,  ibid.     Hiern  v.  Mill,  13  Ves.  a  party  before  the  fiat,  without  notice, 

114.       Ex  parte  Mountford,    14  Ves.  is  protected  by  stat.  2  &  3  Vict.  c.  29. 

606.     Ex  parte  Coombe,  17  Ves.  369.  Bowman  v.    Malcolm,    11  M.   &    W. 

Ex  parte  Orett,  3  M.  &  A.   153.     Ex  833. 

parte  Harvey,  3  Deac.  547.     Ex  parte  (c)  Ex  parte  Loaring,  2  Rose,   79. 

Lloyd,  ibid.  305.    Ex  parte  Whitbread,  Ex  parte  Peake,  1  Mad.  346.   Ex  parte 

ibid.  311.     jBa: /)ar<e  Arkwright,  3  M.  Parkes,    1    G.    &    J.    228.      Ex  parte 

D.    &    D.    G.    129.       Vide  tamen   Ex  Dicken,  Buck.  115. 

parte  Jones,  3  M.  &  A.  152.  327.     Ex  (d)  See  Sugden,   V.  &  P.  cap.  12. 

parte  Perry,  1  D.  G.  252.  Blackburne    v.    Gregson,     Eden's    ed. 

(y)  Sumpter  v.  Cooper,  2  B.  &  Ad.  1   Bro.    C.   C.   424.       See   Corsbie  v. 

223.     See  Garry  v.  Sharratt,  10  B.  &  Free,  3  Beav.  64. 
C.716. 


f 


BANKRUPTCY.  603 

An  Equitable  Assignment  of  an  interest  in  personalty  (not  Remedy 

being  a  fraudulent  preference)  is,  as  has  been  already  stated,  ll 

available  against  the  assignees. 

It  appears,  however,  that  there  is  a  difference  between 
such  an  assignment  of  chattels  specifically  ascertained  and  an 
agreement  to  satisfy  a  particular  demand  by  the  transfer  of 
an  equivalent  portion  of  chattels  not  specifically  ascertained, 
and  that,  in  the  latter  case,  the  contractee  must  take  his 
remedy,  if  indeed  he  have  any,  in  equity ;  and  will  not  be 
entitled  to  retain  the  goods  or  any  part  thereof  which  he  may 
have  received  against  the  bankrupt's  representatives,  (e)  So 
too,  if  the  assignment  be  conditional  and  the  condition  have 
not  happened  before  the  bankruptcy,  the  assignment  will  be 
defeated  by  that  event,  and  will  not  take  effect  even  though 
the  condition  afterwards  happen  (/) :  and  if  the  condition  be 
the  occurrence  of  a  bankruptcy  it  appears  to  be  void  as  against 
public  policy,  {g)  With  regard  to  money,  the  rule  seems  to 
be,  that  it  is  sufficient  to  render  the  assignment  valid,  if  the 
debt  assigned  be  not  larger  than  the  sum  due  from  the  party 
assigning  (Ji) ;  but,  for  a  reason,  which  will  hereafter  be 
explained,  immediate  notice  of  the  equitable  transfer  ought 


(e)'  Carvalho  v.  Burn,  4  B.  &  Ad„  interfere.  It  would  seem  that  in  Car- 
382.  Affirmed  1  Ad.  &  E.  895.  In  a  valho  ».  Burn,  the  claim  of  the  de- 
late case  Tindal,  C.  J.,  said,  that  Car-  fendants  as  against  the  assignees  was 
valho  V.  Burn  had  established  "  that  upheld  in  equity,  7  Sim.  120.  n. ; 
if  upon  a  transfer  by  a  trader  before  9  Ad.  &  E.  405.  n.  In  Mogg  v. 
bankruptcy,  there  be  a  reservation  of  Baker,  3  M,  &  W.  195,  Parke,  B., 
any  reversionary  interest  which  may  having  had,  as  he  mentioned,  the  op- 
accrue  to  the  transferor  or  his  as-  portunity  of  consulting  high  autho- 
signees,  they  shall  take  the  legal  in-  rity  upon  the  point,  stated  the  dis- 
terest  in  the  property  transferred,  and,  tinction  in  equity,  as  well  as  law,  to  be 
with  a  view  to  assure  themselves  the  between  chattels  specifically  ascertained 
benefit  of  the  reversion,  be  trustees  and  chattels  not  specifically  ascertained. 
for  the  parties  who  claim  an  interest  (/)  Burn  v.  Carvalho,  1  Ad.  &  E. 
under  the  transfer."     1  Bingh.  N.  C.  883. 

708 ;   vide  tamen  Tibbits  v.  George,  5  ig^  See  Tripp  v.  Armitage,  4  M.  & 

Ad.  &  E.  107,  and  Parnham  v.  Hurst,  W.  687,  per  Ld.  Ahinger.     Vide  tamen 

8  M.    &  W.   743,  in   which  the   Ex-  Ex  parte  Wnght,  2  Be&c.  551. 
chequer  decided,  that  if  the  bankrupt         (A)  Crowfoot  r.  Gurney,   9  Bingh. 

have  no  present  interest,  the  mere  pos-  372.      Tibbits  v,  George,  5  Ad.  &  E. 

sibility  that  on  the  happening  of  some  107.     Hutchinson  v.  Heyworth,  9  Ad. 

event  a  future  interest   may  arise  in  &  E.  375.     Walker  v.  Rostron,  9  M. 

him  will  not  entitle  the  assignees  to  h  W.  411. 
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Remedy  to  be  givcn  to  thc  debtor,  {i)    And,  in  a  late  case,  where  the 

^'  "  ^'^"^ '  document  relied  on  as  constituting  an  assignment  purported 
only  to  be  an  authority  to  receive  a  legacy,  to  which  authority 
the  executor,  in  whose  hands  the  money  was,  had  refused  to 
accede,  the  Court  of  Exchequer  said,  that  it  was  not  clear 
that  equity  would  treat  this  as  an  assignment,  and  that,  as 
the  equity  was  not  clear,  a  court  of  law  would  not  establish 
it  as  such ;  but  that  the  claimant  must,  as  in  Carvalho  v.  Burn, 
apply  to  a  court  of  equity,  and  could  not  retain  the  legacy 
which  he  had  received  through  the  medium  of  the  legatee 
against  the  assignees  of  her  husband,  who  had  in  the  mean 
time  become  insolvent,  (j)  But  where  the  equity  is  clear,  a 
court  of  law  will  not  drive  parties  into  Chancery.  {K) 

But  it  would  appear  that  a  contract  entered  into  by  a 
bankrupt  that  certain  of  his  goods  should,  in  case  of  Ids  bank- 
ruptcy, become  the  property  of  other  persons,  if  they  should 
so  choose,  would  not  be  binding  on  his  assignees,  for  that  he 
cannot  make  a  contract  which  would  have  the  effect  of  vesting 
in  others  after  his  bankruptcy  the  property,  which  on  his 
bankruj^tcy  had  vested  in  his  asignees.  (J) 

Secondly.  As,  to  the  time  at  which  the  creditor  who  relies 
on  one  of  the  above  securities  must  have  become  possessed  of 
it.  On  this  subject  reference  must  be  now  had  to  the  provi- 
sions of  2  &  3  Vict.  c.  29.  (in)  Independently  of  that  act, 
however,  if  he  acquire  it,  bond  Jide,  before  an  act  of  bank- 
ruptcy, that  is  sufficient ;  for  the  title  of  the  assignees  only 
extending  back  to  that  period  cannot,  in  such  case,  interfere 
with  his;  and  so  it  is,  by  6  G.  4.  c.  16.  s.  81.  if  he  acquire  it, 
bond  fide  (n),  more  than  two  calendar  months  before  the  date 
and  issuing  of  the  fiat ;  provided  the  creditor  had  not  then 


(t)    See  Dean  v.  James,   1  Nev.  &  (I)    Per    Lord    Abinger,    Tripp   v. 

Mann.  392.  Armitage,  4  M.  &  W.  699.     See  also 

( j')  Best  r.  Argles,  2  C.  &  M.  394  ;  Hawthorne    v.    Newcastle   and    South 

4  Tyrw.  256.     See  Ex  parte  Steward,  Shields  Rail.  Co.,  3  Q.  B.  734. 

3  M.  D.  &  D.  G.  265.  (»»)  See  ante,  598. 

{k)    Tibbits  V.  George,  5  Ad.  &  E.  (»i)    Sve   Bevan   v.  Nunn,  9  Bingh. 

107.     Parnham  v.  Hurst,  8  M.  &  W.  107.     Tucker  v.   Barrow,  1  M.  &  M. 

743.  137. 
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notice  of  any  prior  act  of  bankruptcy ;  but  where  one  fiat  has  Uemedy 

.  .  ,        without  proof. 

been   superseded,  and   another  issued   within   two  months  

afterwards,  the  security  must  (in  order  to  be  protected  by  this 
section)  have  been  acquired  more  than  two  months  before  the 
former  fiat.  The  above  section  will,  hereafter,  be  considered 
at  large:  it  is  enough,  for  the  present,  to  observe,  that  it 
overrides  and  controls  the  108th  section  of  the  same  act, 
which  directs 

"  That  no  creditor  having  security  for  his  debt,  or  having  made 
any  attachment  in  London,  or  any  other  place,  by  virtue  of  any 
custom  there  used,  of  the  goods  and  chattels  of  the  bankrupt, 
shall  receive  upon  any  such  security  or  attachment  more  than  a 
rateable  part  of  such  debt,  except  in  respect  of  any  execution  or 
extent  served  and  levied  by  seizure  upon,  or  any  mortgage  of,  or 
lien  upon,  any  part  of  the  property  of  such  bankrupt  before  the 
bankruptcy." 

This  section  is  held  only  to  apply  to  cases  not  within  the 
81st,  that  is,  to  cases  happening  within  two  months  before 
Jiat{o\  and  must,  besides,  be  now  read  subject  to  the 
provisions  of  statute  2  &  3  Vict.  c.  29.  (/>) 


Landlord's  Right  of  Distress. 

A  landlord  of  the  bankrupt  stands  in  a  very  peculiar 
situation.  He  has  a  rio;ht  to  distrain  for  the  rent  accruing 
due  to  him  whether  before  or  after  fiat  upon  goods  on  the 
premises,  though  the  demise  itself  was  not  till  after  an  act  of 
bankruptcy,  and  though,  at  the  time  of  the  distress,  the  fiat 
has  issued,  and  the  messenger  is  in  possession  {q) :  and  if  the 
bankrupt,  after  committing  an  act  of  bankruptcy,  pay  the  rent 
under  threat  of  such  distress,  the  landlord  seems  entitled  to 
retain   it.  (r)     If,  however,  he  neglect  to  use  his  right  of 

(o)  Godson  V.    Sanctuary,  4  B.   &  104.     Briggs  v.   Sowry,  8  M.   &  W. 

Ad.  255.  729.      See  also  Phillips  v.  Shervill,  6 

(/>)  See  ante,  598.  Q.  B,  944. 

{q)  Buckley  v.  Taylor,  2  T.  R.  600.  (r)  Stevenson  v.  Wood,  5  Esp.  200. 

Ex  parte  Plummer,  1  Atk.   103.     Ex  Mavor  v.  Croome,  1  Bing.  2GI, 
parte  Jaques,    Ex  parte   Dillon,  ibid. 
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Remedy  distress,  he  can  only  come  in  with  the  other  creditors  (5) : 

.^dthoutp^  and,  by  stat.  6  G.  4.  c.  16.  s.  74., 

"  No  distress  for  rent  made  and  levied  after  an  act  of  bank- 
ruptcy upon  the  goods  or  effects  of  any  bankrupt  (whether  before 
or  after  the  issuing  of  the  commission)  shall  be  available  for  more 
than  one  year's  rent,  accrued  prior  to  the  date  of  the  commission, 
but  the  landlord  or  party  to  whom  the  rent  shall  be  due  shall  be 
allowed  to  come  in  as  a  creditor  under  the  commission  for  the 
overplus  of  the  rent  due,  and  for  which  the  distress  shall  not  be 
available." 

Notwithstanding  this  section,  it  may  be  doubted  whether, 
if  the  goods  distrained  were  a  stranger's,  the  landlord  might 
not  hold  them  as  a  security  for  more  than  a  year's  rent; 
inasmuch  as  the  rent  is  not  released  by  the  bankrupt's 
certificate,  and  the  bankrupt's  discharge  from  it  is  merely 
personal,  (t) 

It  has  been  made  a  question,  whether  a  distress  actually 
levied  before  the  fiat  would  not  be  entitled  to  the  protection 
afforded  by  the  statute  2  &  3  Vict.  c.  11.  s.  13.  (u)  If  the  land- 
lord, having  made  a  distress,  deliver  up  the  goods  upon  being 
paid  the  entire  rent,  by  a  person  who  claims  them  under  a 
bill  of  sale,  the  assignees  cannot  sue  the  landlord  for  money 
had  and  received,  (y) 


Subsection  IV. 


The  Assignees,  their  Ojffice,  Rights,  and 
Duties. 


Tiie  assignees,  Having  seen  towards  the  payment  of  what  debts  the  bank- 
rlghts^al'd'  I'upt's  property  is  applicable,  let  us  inquire  by  whom  it  is 
duties.  collected,  and  in  whom  vested  for  the  purpose  of  such  appli- 


(s)  Ex  parte  Descharmes,  1  Atk. 
103.  Ex  parte  Grove,  ihid.  Braddyl 
V.  Ball,  1  Bro.  C.  C.  427.  Ex  parte 
Devisne,  Co.  B.  L.  190. 


(<)  See  Newton  v.  Scott,  9  M.  & 
W.  434;  S.  C.  lOM.  &  W.  471. 

(m)  See  Appendix. 

(»)  Lackington  v.  Ellcott,  7  M,  & 
Gr.  538. 
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cation.     This  brings  us  to  the  office,  rights,  and  duties  of  the  The  assignees, 

their  office, 

assignees.  rights,  and 

duties. 


Office,  Rights,  and  Duties  of  Assignees.  —  Assignees  of  a 
bankrupt  are  either  official  or  chosen.  Official  Assignees  are 
officers  of  the  Court.  Their  office  and  duties  were  created 
by  the  following  sections  of  statute  1  &  2  W.  4.  c.  56. 

Sect.  22.  "  And  be  it  enacted,  That  a  number  of  persons,  not 
exceeding  thirty,  being  merchants,  brokers,  or  accountants,  or 
persons  who  are  or  have  been  engaged  in  trade  in  the  city  of 
London  or  Westminster,  or  the  parts  adjacent,  shall  be  chosen  by 
the  Lord  Chancellor  to  act  as  oflBcial  assignees  in  all  bankruptcies 
prosecuted  in  the  said  Court  of  Bankruptcy ;  one  of  which  said 
official  assignees  shall  in  all  cases  be  an  assignee  of  each  bankrupt's 
estate  and  effects,  together  with  the  assignee  or  assignees  to  be 
chosen  by  the  creditors ;  such  official  assignee  to  give  such  security, 
to  be  subject  to  such  rules,  to  be  selected  for  such  estate,  and  to 
act  in  such  manner  as  the  said  chief  and  other  judges,  with  the 
consent  of  the  Lord  Chancellor,  shall  from  time  to  time  direct ; 
and  all  the  personal  estate  and  effects,  and  the  rents  and  profits 
of  the  real  estate,  and  the  proceeds  of  sale  of  all  the  estate  and 
effects,  real  and  personal,  of  the  bankrupt,  shall  in  every  case 
be  possessed  and  received  by  such  official  assignee  alone,  save 
where  it  shall  be  otherwise  directed  by  the  said  Court  of  Bank- 
ruptcy, or  any  judge  or  commissioner  thereof;  and  all  stock  in  the 
public  funds,  or  of  any  public  company,  and  all  monies,  exchequer 
bills,  India  bonds,  or  other  public  securities,  and  all  bills,  notes, 
and  other  negotiable  instruments,  shall  be  forthwith  transferred, 
delivered,  and  paid  by  such  official  assignee  into  the  Bank  of  Eng- 
land, to  the  credit  of  the  Accountant-general  of  the  High  Court  of 
Chancery  {w),  to  be  subject  to  such  order,  rule,  and  regulation,  for 
the  keeping  of  the  account  of  the  said  monies  and  other  effects, 

(to)  It  was  found,  by  experience,  300,000/.  of  this  cash  might  be  placed 
that  a  great  part  of  the  cash  belonging  out,  by  order  of  the  Chancellor  or  go- 
to bankrupts'  estates  lay  dead  and  vernment,  on  Parliamentary  securities, 
unemployed  in  the  Bank  of  England,  in  the  name  of  the  Accountant-gene- 
in  the  name  of  the  Accountant- Gene-  ral,  or  of  the  Accountant  in  bank- 
•ral.  The  stat  5  &  6  W.  4.  c.  29.  was  ruptcy  hereinafter  mentioned,  and 
therefore  passed,  which  in  section  1.  carried  to  an  account  to  be  entitled 
directed  that  a  portion,  not  exceeding  the  Bankruptcy  Fund  Account. 
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The  assignees, 
their  office, 
rights,  and 
duties. 


and  for  the  payment  and  delivery  in,  investment,  and  payment  and 
delivery  out  of  the  same,  as  the  Lord  Chancellor,  or  the  said  Court 
of  Review,  or  any  judge  of  the  said  Court  of  Bankruptcy,  if 
authorized  so  to  do  by  the  general  order  of  the  same  court,  shall 
direct ;  and  if  any  such  assignee  shall  neglect  to  make  such 
transfer,  delivery,  or  payment,  every  such  assignee  shall  he  liable 
to  be  charged  in  the  same  manner  as  by  the  said  recited  act(x)  is 
provided  in  cases  of  neglect  by  assignees  to  invest  money  in  the 
purchase  of  exchequer  bills,  when  directed  to  do  so :  Provided 
always,  that  until  assignees  shall  be  chosen  by  the  creditors  of 
each  bankrupt,  such  official  assignee,  so  to  be  appointed  to  act  with 
the  assignee  to  be  chosen  by  the  creditors,  shall  be  enabled  to  act, 
and  shall  be  deemed  to  be,  to  all  intents  and  purposes  whatsoever,  a 
sole  assignee  of  each  bankrupt's  estate  and  effects." 

Sect.  23.  Provides,  "  That  nothing  herein  contained  shall  ex- 
tend to  authorize  any  such  oflficial  assignee  to  interfere  with  the 
assignees  chosen  by  the  creditors  in  the  appointment  or  removal 


Sect.  3.  empowers  the  Lord  Chan- 
cellor to  appoint  an  officer  called  the 
Accountant  in  Bankruptcy,  who  is  to 
protect  and  manage  the  different  funds 
belonging  to  bankrupts'  estates,  and 
into  whose  name  the  whole  of  the 
bankrupts'  cash,  funds,  and  securities 
are  by  sect.  4.  to  be  transferred,  if  the 
Chancellor  so  order. 

Sects.  5,  6,  7,  8.  respect  the  dispo- 
sition o{  unclaimed  dividends;  see  post. 

Sect.  9.  Provides  that  interest  aris- 
ing from  securities  purchased  by  au- 
thority of  this  act  shall  be  carried 
to  an  account  called  interest  arising 
from  the  Bankriiptaj  Fund  Account. 
And  sect.  10.  empowers  the  Chancellor 
to  direct  the  payment  thereout  of  the 
salary  and  expenses  of  the  Accountant 
in  Bankruptcy  and  his  clerks. 

Sect.  11.  empowers  the  Chancellor 
to  appoint  additional  clerks  to  the 
Accountant  in  Bankruptcy. 

Sect.  12.  directs  that  the  Account- 
ant's salary  shall  be  in  lieu  of  fees, 
and  directs  the  future  disposition  of 
the  fees  now  payable  to  the  Account- 
ant-General. 

Sect.  14.  empowers  the  Chancellor 
to  direct  the  transfer  of  certain  suras 


from  other  accounts  to  the  Secretary 
of  Bankrupts'  accounts,  and  to  abolish 
or  reduce  the  fees  payable  to  those 
accounts. 

Sects.  16.  and  17.  enables  the  Chan- 
cellor to  direct  a  sale  or  change  of 
the  securities,  when  necessary. 

Sect.  18.  directs  that  all  the  cash 
in  the  Bank  belonging  to  bankrupts' 
estates  shall  be  one  common  and 
general  cash. 

Sect.  1 9.  charges  the  interest  on  the 
securities  with  the  expenses  of  pro- 
ceedings under  the  act. 

Sect.  20.  secures  creditors  by  ren- 
dering the  public  liable  in  case  of  a 
deficiency. 

Sect.  22.  directs  annual  returns  to 
Parliament  of  the  state  of  the  different 
accounts  to  be  made  by  the  Account- 
ant in  Bankruptcy.  Various  salaries, 
&c.  are  charged  on  the  accounts 
opened  under  this  act  by  stat.  5  Sl  6 
Vict.  122.,  which  directs  certain  returns 
to  be  made  annually  by  the  Accountant 
in  Bankruptcy  and  official  assignees. 

(a:)  6  Geo.  4,  c.  16.  s.  104.,  which 
see  in  Appendix.  Ex  parte  Turner,  2 
31.  D.  &  D.  G.  481. 
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of  a  solicitor  or  attorney,  or  in  directing  the  time  and  manner  of  The  assignees, 

their  office, 

effecting  any  sale  of  the  bankrupt  s  estates  or  effects.  rights,  and 

Sect.  24.  Enacts,  "  That  the  Lord  Chancellor  may  from  time  '^"^^^^' 

to  time  fill  any  vacancy ;  and  that  in  case  of  the  death  or  removal 
of  any  official  assignee,  who  shall  have  been  appointed  to  act  in 
any  bankruptcy,  it  shall  be  lawful  for  the  said  Court  of  Bank- 
ruptcy, subject  to  any  rules  to  be  made  by  virtue  of  this  act,  to 
appoint  another  official  assignee  of  the  number  hereby  prescribed 
to  act  in  the  same  bankruptcy  in  his  place." 

Sect.  57.  Enacts,  "  That  the  commissioner  before  whom  any 
person  shall  be  adjudged  a  bankrupt  in  the  said  Court  of  Bank- 
ruptcy, or  who  shall  appoint  an  official  assignee,  may  order  to  be 
paid  out  of  the  bankrupt's  estate,  to  the  official  assignee  thereof,  as 
a  remuneration  for  his  services,  such  sum  as  shall  appear  to  him, 
upon  consideration  of  the  amount  of  the  bankrupt's  property,  and 
the  nature  of  the  duties  to  be  performed  by  such  official  assignee, 
to  be  just  and  reasonable." 

The  statute  5  &  6  Vict.  c.  122.  contains  the  following 
provisions  regarding  the  office,  rights,  and  duties  of  official 
assignees. 

Sect.  48.  "  That  a  number  of  persons,  not  exceeding  thirty  in 
the  whole,  being  merchants,  brokers,  or  accountants,  or  persons 
who  are  or  have  been  engaged  in  trade  in  the  United  Kingdom, 
shall  be  chosen  by  the  Lord  Chancellor  to  act  as  official  assignees 
in  all  bankruptcies  prosecuted  in  the  country/,  one  of  which  said 
official  assignees  shall  in  all  cases  be  an  assignee  of  each  bank- 
rupt's estate  and  effects,  together  with  the  assignee  or  assignees  to 
be  chosen  by  the  creditors,  such  official  assignee  to  give  such 
security,  to  be  subject  to  such  rules,  to  be  selected  for  such  estate, 
and  to  act  in  such  manner,  as  the  Lord  Chancellor,  or  as  the  Court 
of  Review,  or  judge,  or  any  commissioners  of  the  Court  of  Bank- 
ruptcy, if  authorized  so  to  do  by  any  order  of  the  Lord  Chancellor, 
shall  from  time  to  time  direct ;  and  all  the  personal  estate  and 
effects,  and  the  rents  and  profits  of  the  real  estate,  and  the  pro- 
ceeds of  sale  of  all  the  estate  and  effects,  real  and  personal,  of 
every  bankrupt,  shall  in  every  case  be  possessed  and  received  by 
the  official  assignee  alone,  save  where  it  shall  be  otherwise  di- 
rected by  the  Lord  Chancellor,  or  by  the  Court  acting  in  the  pro- 
secution of  the  bankruptcy,  if  authorized  so  to  do  by  any  general 
or  other  order  of  the  Lord  Chancellor,  and  whether  such  official 
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The  as^gnees,     assignee  be  appointed  under  the  provisions  of  the  said  recited  act 

their  omce,  r     i  • 

rights,  and  or  of  this  act ;  and  all  stock  in  the  public  funds  or  of  any  public 

^"^'^^' company,  and  all  monies,  exchequer  bills,  India  bonds,  or  other 

public  securities,  and  all  bills,  notes,  and  other  negotiable  instru- 
ments, shall  be  forthwith  transferred,  delivered,  and  paid  by  such 
official  assignee  into  the  Bank  of  England,  to  the  credit  of  the 
accountant  in  bankruptcy,  to  be  subject  to  such  order,  rule,  and 
regulation  for  the  keeping  of  the  account  of  the  said  monies  and 
other  effects,  and  for  the  payment  and  delivery  in,  investment, 
and  payment  and  delivery  out  of  the  same,  as  the  Lord  Chancellor, 
or  as  the  Court  of  Review,  or  judge,  or  commissioner  of  the  Court 
of  Bankruptcy,  if  authorized  so  to  do  by  any  order  of  the  Lord 
Chancellor,  shall  direct ;  and  if  any  such  assignee  shall  neglect  to 
make  such  transfer,  delivery,  or  payment,  every  such  assignee 
shall  be  liable  to  be  charged  in  the  same  manner  as  is  provided 
in  cases  of  neglect  by  assignees  to  invest  money  in  the  purchase 
of  exchequer  bills  when  directed  so  to  do  :  provided  always,  that 
until  assignees  shall  be  chosen  by  the  creditors  of  each  bankrupt, 
such  official  assignee  so  to  be  appointed  to  act  with  tlie  assignees 
to  be  chosen  by  the  creditors  shall  be  enabled  to  act,  and  shall 
be  deemed  to  be,  to  all  intents  and  purposes  whatsoever,  a  sole 
assignee  of  each  bankrupt's  estate  and  efFects."i 

Sect.  49.  "  That  nothing  herein  contained  shall  extend  to  au- 
thorize any  such  official  assignee  to  interfere  with  the  assignees 
chosen  by  the  creditors  in  the  appointment  or  removal  of  a  so- 
licitor or  attorney,  or  in  directing  the  time  and  manner  of  effecting 
any  sale  of  the  bankrupt's  estate  or  effects." 

Sect.  50.  "  That  it  shall  be  lawful  for  the  Lord  Chancellor  to 
remove  any  ofiicial  assignee  whether  appointed  under  the  pro- 
visions of  the  said  recited  act  or  of  this  act,  and  from  time  to  time, 
as  any  vacancy  may  occur  in  the  said  before-mentioned  number  of 
official  assignees,  to  appoint  some  other  such  person  as  aforesaid 
to  fill  any  vacancy  so  occurring ;  and  in  case  of  the  death  or  re- 
moval of  any  such  official  assignee  who  shall  have  been  appointed  to 
act  in  any  bankruptcy,  it  shall  be  lawful  for  the  Court  authorized 
to  act  in  the  prosecution  of  such  bankruptcy  to  appoint  another 
official  assignee  of  the  number  hereby  prescribed  to  act  (subject  as 
aforesaid)  in  the  same  bankruptcy,  in  the  place  of  the  assignee  who 
shall  have  so  become  dead  or  been  removed." 

vSect.  51.  "  That  every  official  assignee  of  any  bankrupt's  estate 
appointed  under  the  provisions  of  this  act  shall  have  all  the  same 
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rights,  powers,  privileges,  and  exemptions  as  are  possessed  by  The  assignees, 

^.,.  -Ill  •  1         •      1  11  their  office, 

official  assignees  appointed  under  the  said  recited  act,  and  the  en-  rights,  and 
actments  therein  contained  in  that  behalf  and  in  relation  to  the  duties- 
evidence  of  the  appointment  of  bankrupts'  assignees,  shall  extend 
and  be  applied  to  official  assignees  to  be  appointed  under  this  act, 
except  as  otherwise  directed  by  this  act ;  and  that  every  official 
assignee,  whether  appointed  under  the  provisions  of  the  said  re- 
cited act  or  of  this  act,  shall  be  entitled  to  be  paid  out  of  the 
bankrupt's  estate,  by  way  of  remuneration  for  his  services,  such 
sum  of  money  as  to  the  Court  named  in  and  acting  under  the  fiat 
in  prosecution  against  such  bankrupt  may  seem  just  and  reason- 
able, having  regard  to  the  amount  of  the  bankrupt's  property,  and 
the  nature  of  the  duties  to  be  performed  by  such  official  assignee, 
subject,  nevertheless,  to  such  general  or  special  orders  in  relation 
thereto  as  may  from  time  to  time  be  made  by  the  Lord  Chancellor 
in  that  behalf." 

Sect.  53.  "  That  it  shall  be  lawful  for  the  Court  which  shall 
thenceforth  act  in  the  prosecution  of  such  fiat,  at  its  discretion, 
to  appoint  some  one  of  the  official  assignees  appointed  or  to  be 
appointed  under  the  said  recited  act  or  this  act  to  act  with  the 
existing  assignees,  if  any,  under  such  fiat,  and  to  direct  the  ex- 
isting assignees  to  pay  and  deliver  over  to  such  official  assignee 
all  monies,  books,  papers,  and  effects  whatsoever  in  their  pos- 
session or  custody  as  such  assignees,  save  where  it  shall  be  other- 
wise directed  by  the  Lord  Chancellor,  or  by  the  Court  acting  in 
the  prosecution  of  such  fiat,  if  authorized  so  to  do  by  any  general 
or  other  order  of  the  Lord  Chancellor;  and  all  the  real  and 
personal  estate  of  the  bankrupt  under  such  fiat  shall  immediately 
on  such  appointment  vest  in  such  official  assignee  jointly  with  the 
existing  assignees,  if  any,  in  like  manner  as  if  the  proceedings  in 
the  said  bankruptcy  had  originally  been  commenced  by  virtue  of 
this  act,  without  prejudice  to  any  action  or  suit  commenced,  or  any 
contract  entered  into  by  the  existing  assignees  at  the  time  of  the 
passing  of  this  act." 

Sect.  54.  "  That  no  official  assignee  shall  be  deemed  personally 
responsible  or  liable  for  any  act  done  by  him,  or  by  his  order  or 
authority  in  the  execution  of  his  duty  as  such  official  assignee, 
by  reason  of  the  petitioning  creditor's  debt,  trading,  and  act  of 
bankruptcy,  upon  which  the  adjudication  of  bankruptcy  under  such 
fiat  shall  have  been  grounded,  or  of  any  or  either  of  such  matters, 
being  insufficient  to  support  such  adjudication." 
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MERCANTILE   REMEDIES. 


The  assignees, 
their  office, 
rights,  and 
duties. 


Sect.  55.  "  That,  fourteen  days  before  a  final  dividend  shall 
be  advertised  under  any  bankrupt's  estate,  there  shall  be  sent  by 
the  official  assignee  to  each  creditor's  assignee  of  such  estate  a 
debtor  and  creditor  account  between  the  official  assignee  and 
such  estate,  showing  also  the  monies  remaining  uncollected  un- 
der such  estate,  and  the  cause  of  such  monies  remaining  uncol- 
lected, a  copy  of  which  account  shall  be  delivered  to  any  credi- 
tor who  shall  apply  for  the  same,  and  have  proved  or  claimed  a 
debt  under  such  fiat,  upon  his  applying  for  the  same  to  the  offi- 
cial assignee,  and  to  any  other  person,  such  person,  not  being 
a  creditor,  paying  such  sum,  not  exceeding  two  shillings  and 
sixpence,  as  shall  be  settled  by  the  Court  authorized  to  act  in 
the  prosecution  of  such  fiat." 


The  liability  created  by  sect.  48.  is  ascertained  by  6  Geo.  4. 
c.  16.J  which  provides  in  sect.  104.  that  if  any  assignee  retain, 
or  employ  for  his  own  benefit,  money  of  the  bankrupt's  to 
the  amount  of  lOOZ.  or  upwards,  or  permit  a  co-assignee  to 
do  so,  or  neglect,  when  ordered,  to  invest  money  in  exchequer 
bills,  the  commissioners  are  to  charge  him  20  per  cent,  in 
account  on  all  such  money.  {£) 

As  to  the  chosen  Assignees.-, — By  6  Geo.  4.  c.  16.  s.  61. 

"  At  the  second  meeting  appointed  by  the  commissioners,  or 
any  adjournment  thereof,  assignees  of  the  bankrupt's  estate 
and  effects  shall  be  chosen  ;  and  all  creditors,  who  have  proved 
debts  to  the  amount  of  ten  pounds  and  upwards,  shall  be  entitled 
to  vote ;  and  also  any  person  authorized  by  letter  of  attorney 
from  any  such  creditor,  upon  proof  of  the  execution  thereof 
either  by  affidavit  sworn  before  a  master  in  chancery,  ordinary, 
or  extraordinary,  or  by  oath  before  the  commissioners  viva  voce, 
and,  in  case  of  creditors  residing  out  of  England,  by  oath  before 


(«)  This  section  is  imperative  on  the 
commissioners  to  charge  twenty  per 
cent.  Ex  parte  Bray,  1  Rose,  144; 
but  this  penalty  did  not  attach  on  the 
estate  of  a  bankrupt  assignee,  who  has 
misapplied  money,  the  105th  section 
providing  for  that  case.  Wackerbath 
I).    Powell,     Buck,     495.       Ex    parte 


Goldsmith,  1  G.  &  J.  405.  Where 
assignees  had  acted  prudently  in  em- 
ploying an  agent,  they  were  not  subject 
to  the  penalty,  though  that  agent  mis- 
applied. Ex  parte  "Wilkinson,  Buck. 
197.  Ex  parte  Belcher,  Ambl.  218. 
In  re  Earl  of  Lichfield,  1  Atk.  87. 
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a  magistrate  where  the  party  shall  be  residing,  duly  attested  by   The  assignees, 

a  notary  public,  British  minister,  or  consul,  and  the  choice  shall     .}^  office, 
.  rights,  and 

be  made  by  the  major  part  in  value  of  the  creditors  so  entitled  duties, 
to  vote :    provided  that  the  commissioners   shall   have  power  to 
reject  any  person  so  chosen  who  shall  appear  to  them  unfit  to 
be  assignee,  and  upon  such  rejection  a  new  choice  of  another 
assignee  shall  be  made." 

By  Stat.  1  &  2  Wm.  4.  c.  56.  s.  20.  (a),  which  substitutes 
two  meetings  for  three,  the  choice  of  assignees  is  directed  to 
take  place  at  the  first  meeting. 

The  first  duty  of  the  assignees  is  to  ascertain  the  validity 
of  the  bankruptcy,  for  which  purpose,  the  petitioning  creditor 
is  bound  to  furnish  them  with  all  the  information  in  his 
power.  (Z>)  If  they  can  clearly  ascertain  that  it  is  defective, 
they  may  apply  to  supersede  it,  though  their  application  will 
be  watched  with  jealousy  (c) ;  nor  can  they  in  any  other  way 
dispute  the  validity  of  the  fiat,  (d) 

The  court  has  a  general  jurisdiction  over  assignees  in 
matters  relating  to  the  bankruptcy  (e),  and  will  compel  the 
performance  of  their  duties,  if  neglected.  One  of  these 
duties  is  to  sell  the  bankrupt's  property,  and  its  immediate 
sale  Avill  be  enforced  upon  the  application  of  a  creditor  (/)  ; 
at  this  sale  they  cannot  themselves  become  the  purchasers, 
on  account  of  their  fiduciary  character  (^),  excepting  under 
very  special  circumstances,  with  the  permission  of  the  court, 
and  consent  of  the  creditors.  (A)  In  order  to  facilitate  the 
execution  of  this  part  of  their  duty,  and  to  secure  the  pur- 
chaser of  the  bankrupt's  property,  stat.  6  Geo.  4.  c.  16.  enacts 
as  follows : 

(a)  Appendix.  Ex  parte  L.acey,  6  Ves.  625.    Ex  parte 

(6)  Ex  parte  Graves,  1  G.  &  J.  86.  James,  8  Ves.  337.    Ex  parte  Bennett, 

(c)  Ex  parte  Paul,  1  M.  &  M.  185.  10  Ves.  381.    Exports  Spong,  1  Rose, 

(d)  Ex  parte  J eeks,  1  Rose,  393.  133.     Ex  parte  Andrews,  2  Rose,  410. 

(e)  See  Ex  parte  Rowton,   17  Ves.  See  Ex  parte  Perkes,  3  M.  D.  &  D.  G. 
426.       Ex  parte    Pease,    19  Ves.    25.  385. 

Ex  parte  Cowan,  3  B.  &  A.  123.  (A)  See  8  Ves.   352  ;   1  G.  &  J,  12. 

(/)  Ex  parte    Goring,    1  Ves.  jun.  Ex  parte  Bage,  4  Madd.  459.      Anon. 

168.      See  6  Ves,  622;    17  Ves.  514.  2  Russ.    350.      Ex  parte  Morland,    I 

Ex  parte  Montgomery,  1  G.  &  J.  338.  M.  &  M.  76. 

(^)  Ex  parte  Reynolds,  5  Ves.  707. 
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The  assignees, 
their  office, 
rights,  and 
duties. 


Sect.  78.  "  And  be  it  enacted,  That  it  shall  be  lawful  for  the 
Lord  Chancellor  upon  the  petition  of  the  assignees,  or  any  purchaser 
from  them  of  any  part  of  the  bankrupt's  estate,  if  sucli  bankrupt 
shall  not  try  the  validity  of  the  commission,  or  if  there  shall  have 
been  a  verdict  at  law  establishing  its  validity,  to  order  the  bank- 
rupt to  join  in  any  conveyance  of  such  estate,  or  any  part  thereof; 
and  if  he  shall  not  execute  such  conveyance  within  the  time  directed 
by  the  order,  such  bankrupt  and  all  persons  claiming  under  him 
shall  be  stopped  from  objecting  to  the  validity  of  such  conveyance ; 
and  all  estate,  right,  or  title,  which  such  bankrupt  had  therein, 
shall  be  as  effectually  barred  by  such  order  as  if  such  conveyance 
had  been  executed  by  him." 

Sect.  87.  "  And  be  it  enacted,  That  no  title  to  any  real  or 
personal  estate  sold  under  any  commission,  or  under  any  order  in 
bankruptcy,  shall  be  impeached  by  the  bankrupt,  or  any  person 
claiming  under  him,  in  respect  of  any  defect  in  the  suing  out  of 
the  commission,  or  in  any  of  the  proceedings  under  the  same,  unless 
the  bankrupt  shall  have  commenced  proceedings  to  supersede  the 
said  commission,  and  duly  prosecuted  the  same,  within  twelve 
calendar  months  from  the  issuing  thereof." 


As  the  assignees  may  be  compelled  to  a  strict  performance 
of  their  duties ;  so,  on  the  other  hand,  they  are  entitled  to  be 
reimbursed  all  necessary  expenses  (i) ;  but  they  are  entitled 
to  no  more ;  thus,  they  must  not  devolve  on  an  accountant 
duties  which  they  themselves  are  competent  to  discharge, 
though,  if  such  aid  be  necessary,  they  are  permitted  to  employ 
one.  The  majority  of  the  assignees  have  a  right  to  nominate 
the  solicitor  to  the  bankruptcy,  and  to  regulate  his  continuance 
or  removal,  (j)  In  order  to  enable  them  more  effectually  to 
realize  the  bankrupt's  property,  1  &  2  W.  4.  c.  5%.  s.  35.  em- 
powers them,  with  the  approbation  of  the  proper  Subdivision 
Court,  to  appoint  the  bankrupt  himself  to  carry  on  the  trade, 
or  to  assist  in  administering  it. 

By  Stat.  1  &  2  W.  4.  c.  56.  s.  36.  the  Court  of  Keview 


(i)    2  G.   &  J.   55.   179.       See  Ex  (j)  Anon.    1  Rose,  207.      Ex  parte 

parte   Bray,   1  Rose,    145.       Ex  parte  Scruby,  ibid.     Ex  parte  Tomlinson,  2 

Read,   1  G.  &  J.   77.       See  Ex  parte  Rose,  66. 
Molineux,  3  M.  &  A.  721. 
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may  remove  any  assignee,  and  its  order  thereupon  is  final  The  assignees, 

T  ,      .  their  office, 

and  conclusive.  rights,  and 

duties. 


Interest  of  Assignees  in  Bankrupts  Property.  —  Such  being 
the  duties  and  rights  of  assignees,  it  remains  to  ascertain 
about  what  property  those  duties  and  rights  are  to  be  ex- 
ercised. Let  us,  therefore,  inquire,  1st.  What  property  of 
the  bankrupt  vests  in  his  assignees.  2nd.  What  property 
belonging  at  the  time  of  the  bankruptcy  to  other  persons 
vests  in  them.  Under  the  former  head  we  will  consider. 
First,  the  mode  in  which  property  passes  from  the  bankrupt 
to  his  assignees.  Secondly,  the  nature  of  the  property  which 
so  passes.  Thirdly,  the  time  from  which  their  right  to  it 
commences. 

First,  then,  as  to  the  mode  in  which  property  passes  from 
the  bankrupt  to  his  assignees. 

Stat.  1  &  2  W.  4.  c.  5Q.  enacts  in  s.  25.  that  when  any 
person  has  been  adjudged  bankrupt,  all  his  Personal  Estate 
and  effects,  present  and  future,  w^hich  by  the  laws  then  in 
force  might  have  been  assigned  by  the  commissioners,  shall 
become  absolutely  vested  in,  and  transferred  to  the  assignees  or 
assignee  for  the  time  being  by  virtue  of  their  appointment.  And 
so  toties  quoties  as  often  as  an  assignee  dies  or  is  removed,  and 
a  new  one  is  appointed,  all  the  interest  of  the  deceased  or 
removed  assignee  vests  in  the  new  one. 

Sect.  26.  contains  precisely  similar  directions  as  to  the  bank- 
rupt's Real  Estate,  whether  at  home  or  in  the  colonies. 

Sect.  27.  enacts  that  where  any  conveyance  or  assignment 
of  the  bankrupt's  property  would  require  to  be  registered,  en- 
rolled, or  recorded  in  any  registry  office  at  home  or  in  the 
colonies,  the  registration  of  a  certificate  of  the  assignee's  ap- 
pointment shall  be  substituted,  and  shall  have  the  like  effect ; 
and  that  the  title  of  no  purchaser  for  valuable  consideration 
and  without  notice  of  the  bankruptcy,  who  has  registered  be- 
fore the  registration  of  such  certificate,  shall  be  invalidated 
by  the  vesting  of  the  bankrupt's  property  in  the  assignees, 
unless  the  certificate  have  been  registered,  in  the  United 
Kingdom,  within  two  months,  in  other  places,  within  twelve. 

R   R    4 


I 


616  MERCANTILE   REMEDIES. 

The  assignees,         Secondly,  As  to  the  nature  of  the  property  which  vests  in 

their  office,  . 

lights,  and  the  assignccs.  By  stat.  1  &  2  W .  4.  c.  5Q.  ss.  25,  and  26. 
"^'^'''' such  real  and  personal  property  of  the  bankrupt  as  the  com- 
missioners could  have  conveyed  or  assigned  to  the  assignees 
under  6  Geo.  4.  c.  16.  is  directed  to  vest  in  them  on  their 
appointment.  Reference,  therefore,  must  be  had  to  stat. 
6  Geo.  4.  c.  16.  the  principal  sections  of  which,  on  this  sub- 
ject, are  as  follows :  — 

Sect.  63.  "  Be  it  enacted,  That  the  commissioners  shall  assign 
to  the  assignees,  for  the  benefit  of  the  creditors  of  the  bankrupt,  all 
the  present  and  future  personal  estate  of  such  bankrupt  whereso- 
ever the  same  may  be  found  or  known,  and  all  property  which  he 
may  purchase,  or  which  may  revert,  descend,  be  devised  or  be- 
queathed, or  come  to  him,  before  he  shall  have  obtained  his  cer- 
tificate ;  and  the  commissioners  shall  also  assign  as  aforesaid  all 
debts  due  or  to  be  due  to  the  bankrupt,  wheresoever  the  same  may 
be  found  or  known,  and  such  assignment  shall  vest  the  property, 
right,  and  interest  in  such  debts  in  such  assignees,  as  fully  as  if 
the  assurance  whereby  they  are  secured  had  been  made  to  such 
assignees ;  and  after  such  assignment,  neither  the  bankrupt,  nor 
any  person  claiming  through  or  under  him  shall  have  power  to 
recover  the  same,  nor  to  make  any  release  or  discharge  thereof, 
neither  shall  the  same  be  attached  as  the  debt  of  the  bankrupt  by 
any  person  according  to  the  custom  of  the  city  of  London,  or  other- 
wise, but  such  assignees  shall  have  like  remedy  to  recover  the  same 
in  their  own  names  as  the  bankrupt  himself  might  have  had,  if  he 
had  not  been  adjudged  bankrupt." 

Sect.  64.  "  And  be  it  enacted.  That  the  commissioners  shall  by 
deed  indented  and  enrolled  in  any  of  his  Majesty's  courts  of  record, 
convey  to  the  said  assignees,  for  the  benefit  of  the  creditors  as  afore- 
said, all  lands,  tenements,  and  hereditaments,  except  copy  or  cus- 
tomary-hold, in  England,  Scotland,  L'eland,  or  in  any  of  the 
dominions,  plantations,  or  colonies  belonging  to  his  Majesty,  to 
which  any  bankrupt  is  entitled,  and  all  interest  to  which  such  bank- 
rupt is  entitled  in  any  of  such  lands,  tenements,  or  hereditaments, 
and  of  which  he  might,  according  to  the  laws  of  the  several  coun- 
tries, dominions,  plantations,  or  colonies,  have  disposed,  and  all 
such  lands,  tenements,  and  hereditaments  as  he  shall  purchase,  or 
shall  descend,  be  devised,  revert  to,  or  come  to  such  bankrupt, 
before  he  shall  have  obtained  his  certificate,  and  all  deeds,  papers. 
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and  writings  respecting  the  same ;  and  every  such  deed  shall  be    The  assignees, 
valid  against  the  bankrupt,  and  against  all  persons  claiming  under    ^l^"''  ^     '\' 
him :  Provided,  that  where  according  to  the  laws  of  any  such  plan-   duties. 
tation  or  colony  such  deed  would  require  registration,  enrolment, 
or  recording,  the  same  shall  be  so  registered,  enrolled,  or  recorded, 
according  to  the  laws  of  such  plantation   or  colony,  and  no  such 
deed  shall  invalidate  the  title  of  any  purchaser  for  valuable  con- 
sideration prior  to  such  registration,  enrolment,  or  recording,  with- 
out notice  that  the  commission  has  issued."  (A) 

Sect.  66.  "  And  be  it  enacted.  That  the  Lord  Chancellor  may, 
upon  petition,  order  any  conveyance  or  assignment,  either  of  the 
real  or  personal  estate  of  the  bankrupt,  made  either  to  assignees 
appointed  by  the  commissioners  or  chosen  by  the  creditors,  and 
any  enrolment  thereof  to  be  vacated,  provided  that  no  title  of  any 
purchaser  under  any  conveyance  prior  to  such  order  be  thereby 
alFected,  and  that  no  estate  previously  barred  be  thereby  revived  ; 
and  the  Lord  Chancellor  may  order  the  commissioners  to  execute  a 
new  assignment  or  assignments  of  the  debts  and  effects  unreceived 
and  not  disposed  of  by  the  then  assignee  or  assignees,  to  any  other 
person  or  persons  to  be  chosen  by  the  creditors  as  aforesaid,  or  to 
execute  a  new  conveyance  of  the  real  estate  unsold  or  not  con- 
veyed, to  such  person  or  persons,  and  in  such  manner  as  the  Lord 
Chancellor  shall  direct ;  and  if  such  new  assignment  shall  be  or- 
dered, the  debts  and  personal  estate  of  the  bankrupt  shall  be  thereby 
vested  in  such  new  assignees,  and  it  shall  be  lawful  for  them  to 
sue  for  the  same,  and  to  discharge  any  action  or  suit,  or  to  give  any 
acquittance  for  such  debts,  as  effectually  as  the  former  assignees 
might  have  done ;  and  the  commissioners  sh^l,  in  the  two  London 
Gazettes  next  after  the  removal  of  such  assignee  or  assignees,  and 
such  new  appointment  as  aforesaid,  cause  advertisements  to  be  in- 
serted giving  notice  of  such  removal  and  appointment,  and  direct- 
ing persons  indebted  to  the  bankrupt's  estate  not  to  pay  any  debt 
to  the  assignee  or  assignees  so  removed ;  and  if  such  new  convey- 
ance as  aforesaid  shall  be  ordered  as  aforesaid,  it  shall  be  valid 
without  any  conveyance  from  any  former  assignee  or  assignees,  or 
his  or  their  heirs  or  assigns,  provided  that  the  order  so  made  for 
vacating  any  bargain  and  sale  be  enrolled  :  and  any  bargain  and 
sale  to  be  executed  in  pursuance  thereof  shall  be  enrolled  in  the 

(A)  The  enrolment  required  by  this     ment,    1  &  2  W.  4.   c.  56.    s.  27.  ante, 
section  is  now  to  be  replaced  by  an  en-     p.  615. 
rolment  of  the  certificate  of  appoint- 
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The  assignees,     same  court  as  the  first  bargain  and  sale  of  the  same  estate  was  en- 

their  office,  „ 

rights,  and  rolled. 


duties. 


Let  US  now  consider  more  particularly  the  nature  of  some 
portions  of  the  bankrupt's  property. 

Estates  Tail  and  Base  Fees.  —  By  6  Geo.  4.  c.  16.  s.  Q5. 
the  commissioners  had  power  to  make  sale  of  the  bankrupt's 
estates  tail,  by  deed  indented  and  enrolled :  that  section  is 
repealed  by  stat.  3  &  4  "Wm.  4.  c.  74.  s.  55.,  except  as  to  fiats 
and  commissions  on  or  previous  to  Dec.  31.  1833.  The  fol- 
lowing is  a  short  account  of  the  provisions  of  the  latter  statute, 
some  of  which  apply  also  to  base  fees,  and  all  which,  like  the 
provisions  of  6  Geo.  4.  c.  16.,  apply  to  the  bankrupt's  lands  in 
Ireland,  as  well  as  in  England. 

By  sect.  56.,  the  commissioner,  acting  in  execution  of  any 
fiat,  issued  since  31st  Dec.  1833,  is  to  dispose  by  deed,  for 
valuable  consideration,  of  lands  of  any  tenure  of  which  the 
bankrupt  at  the  time  of  fiat,  or  between  that  and  certificate, 
shall  be  actual  tenant  in  tail,  and  thereby  create  as  large  an 
estate  as  the  bankrupt,  had  he  not  become  bankrupt,  might 
have  done  ;  the  effect  of  a  protector's  withholding  his  consent 
where  requisite,  is  to  be  the  same  on  the  commissioner's  dis- 
position as  it  would  have  been  on  that  of  the  bankrupt.  (Z) 

Sect.  57.  empowers  the  commissioner  to  dispose  by  deed,  to 
a  purchaser,  of  any  base  fee  to  which  the  bankrupt  is  entitled 
in  lands  of  any  tenure,  at  the  time  of  fiat,  or  between  that 
and  certificate,  provided  there  be  no  protector  ;  and  thereby  to 
create  as  large  an  estate  as  the  bankrupt  might  have  done  if 
solvent. 

Sect.  58.  places  the  commissioner  acting  in  the  execution 
of  a  fiat,  the  bankrupt  under  which  shall  be,  at  the  time 
of  fiat,  or  between  that  and  certificate,  actual  tenant  in  tail, 
or  tenant  in  tail  of  a  base  fee,  in  the  same  situation  as  the 
bankrupt  would  have  stood  in,  so  far  as  regards  the  consent 


(Z)  It  will  be  seen  that  the  bank-  by  the  commissioners,  though  in  a 
rupt's  estates  tail  do  not  pass  to  the  more  convenient  manner  than  here- 
assignees,  but  may  still  be  disposed  of     tofore. 


duties. 
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of  the  protector,  if  there  be  one  ;  enacts  that  his  disposition.  The  assignees, 

•  1        1  PI  1     n  1       1  •         their  office. 

With  the  consent  or  the  protector,  shall,  whether  a  prior  rights,  and 
disposition  of  the  lands  have  or  have  not  been  made,  either 
by  the  commissioner  without  the  protector's  consent,  or 
under  the  Bankrupt  and  Bankrupt  Court  Acts,  have  the 
same  effect  as  the  bankrupt's  would  have  had ;  and  applies 
(with  the  variations  mentioned  in  the  next  section)  to  every 
consent  given  by  a  protector  by  virtue  of  this  section,  all  the 
previous  clauses  in  the  act  as  to  a  tenant  in  tail's  disposition 
of  lands  not  copyhold  (m),  the  time  (w),  and  manner  (o), 
of  giving  such  consent,  and  the  enrolment  (js)  of  the  con- 
sent, when  given  by  a  deed  distinct  from  the  deed  of  dis- 
position. 

Sect.  59.  avoids  (unless  enrolled  in  Chancery  within  six 
calendar  months  after  the  execution  thereof)  {<j)  every  deed 
by  which  the  commissioner  disposes  under  this  act  of  estates 
other  than  copyhold;  requires  the  entry  (r)  on  the  Court 
Rolls  of  deeds  disposing  of  copyholds,  and  of  the  protector's 
consent  thereto  if  given  by  a  distinct  deed ;  and  avoids  such 
deed  of  consent,  unless  executed  on  or  before  the  day  of  exe- 
cuting the  deed  of  disposition. 

By  sect.  60.  if  the  commissioners  have  by  their  conveyance 
of  an  estate  tail  in  lands  of  any  tenure,  without  the  pro- 
tector's consent,  created  a  base  fee,  and  afterwards,  during  its 
continuance,  there  cease  to  be  a  protector,  it  shall  be  enlarged 
in  the  same  way  as  if  there  had  been  no  protector  when  it 
was  created. 

Sect.  61.  provides  for  the  enlargement  of  an  already  sub- 
sisting  base  fee  in  the  bankrupt's  lands  of  any  tenure  sold  or 
conveyed  under  the  Bankrupt  and  Bankrupt  Court  Acts,  in 


(m)   Ss.  22  to  37.  and  s,  48.  executed  under  this  act ;  and  by  s.  74. 

(n)  S.  46.  except   as   to   a   subsequent    deed  for 

(o)  Ss.  42  to  45.  and  s.  48.  valuable   consideration,    first   enrolled, 

(p)  S.  46.  every  deed,  when  enrolled,  is  to  take 

{q)  By  s.  69.  deeds  relating  to  Irish  effect  as  if  its  enrolment  had  not  been 

lands  of  English  bankrupts  are  to  be  requisite. 

enrolled  in  the   Chancery  of  Ireland.  (r)  It   is   observable   that   no   time 

By  s.  73.  acknowledgment  before  en-  is  fixed  within  which  this  entry  must 

rolment  is  dispensed  with  as  to  deeds  be  made.     See  ss.  53,  54. 
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The  assignees,    case  there  should  afterwards,  during  its  continuance,  cease  to 

their  office,  ,  „ 

rights,  and         *e  a  protectov  ot  the  settlement,  (s) 

"^^^^' Sect.  62.  provides  that  a  voidable  estate  in  lands  of  any 

tenure  created  in  favour  of  a  purchaser,  either  by  an  actual 
tenant  in  tail  becoming  bankrupt,  or  by  a  tenant  in  tail 
entitled  to  a  base  fee  becoming  bankrupt,  shall  be  confirmed 
by  the  disposition  of  the  commissioner,  except  as  against  a 
purchaser  from  the  commissioner  for  valuable  consideration, 
and  without  express  notice,  (t) 

Sect.  63.  renders  acts  of  a  bankrupt  tenant  in  tail,  which 
would  have  been  void  against  his  assignees  if  done  about 
lands  in  fee  simple,  void  as  against  the  disposition  of  the 
commissioner  under  this  act. 

Sect.  64.  provides  for  the  bankrupt's  retaining  such  powers 
as  he  would  have  had  if  he  had  not  become  bankrupt,  subject 
to  the  powers  of  the  commissioners,  the  estate  of  his  assignees, 
and  the  rights  of  persons  claiming  under  them. 

Sect.  65.  provides  that  the  commissioner's  disposition  of 
the  bankrupt's  estate  tail,  or  base  fee,  after  his  death,  shall 
be  as  valid  as  if  made  in  his  lifetime,  in  the  following  cases : 

1.  If,  at  the  time  of  the  bankrupt's  death,  there  was  no 
protector. 

2.  If  the  bankrupt  was  actual  tenant  in  tail,  and  there  be, 
at  the  time  of  the  disposition,  issue  inheritable. 

3.  If  the  bankrupt  was  tenant  in  tail,  entitled  to  a  base 
fee ;  and  there  be,  at  the  time  of  the  disposition,  issue,  who, 
but  for  the  creation  of  such  base  fee,  would  be  actual  tenant 
in  tail,  and  either  no  protector  or  a  protector  who  consents. 

Sect.  66.  gives  to  the  commissioner's  disposition,  under 
this  act,  of  legal  estates  in  copyholds,  the  operation  of  a 
surrender. 

Sect.  67.  enacts  that  the  rents  and  profits  of  land,  whereof 
the  commissioner  has  power  to  dispose,  under  this  act,  shall, 

(s)  We  have  already  seen  provision     largement  of  all  base  fees  in  case  of  the 
made  by  sect.  60.  for  the  enlargement      subsequent  consent  of  the  protector. 
of  a  base  fee,  created  such  by  the  com-  (t)  This  is  analogous  to  the  decision 

missioner's  disposition  of  the  bankrupt's     in  Mon.  &  Mac.  65,  concerning  equita- 
estate  tail,  and  by  sect.  58.  for  the  en-     blemortgagesof  bankrupt  tenant  in  tail. 

See  Ex  parte  Fripp,  1  D.  G.  293. 
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in  the  meantime,  be  received  by  the  assignees,  who  shall  also  The  assignees, 
have  the  same  power  of  enforcing  covenants,  conditions,  and  rights,  and 

agreements,  in  respect  of  the  lands,  rents,  and  profits,  and  of    ^^'^^' 

entry  for  the  non-observance  thereof,  as  the  bankrupt  would 
have  had ;  and  concludes  as  follows :  "  Provided  always,  that 
this  clause  shall  apply  to  all  lands  held  by  copy  of  court  roll ; 
but  shall  only  apply  to  those  lands  of  any  other  tenure,  which 
any  commissioner,  acting  in  the  execution  of  any  such  fiat  as 
aforesaid,  may  have  power  to  dispose  of,  under  this  act,  after 
the  bankrupt's  decease." 

Copyholds.  —  These,  as  we  have  seen,  do  not  pass  to  the 
assignees  on  their  appointment,  but  6  Geo.  4.  c.  16.  s.  68. 
provides  as  follows : 

Sect.  68.  "  And  be  it  enacted,  That  the  commissioners  shall 
have  power,  by  deed  indented  and  enrolled  in  any  of  his  Majesty's 
courts  of  record,  to  make  sale,  for  the  benefit  of  the  creditors,  of 
any  copyhold  or  customary-hold  land,  or  of  any  interest  to  which 
any  bankrupt  is  entitled  therein,  and  thereby  to  entitle  or  authorize 
any  person  or  persons  on  their  behalf  to  surrender  the  same  for 
the  purpose  of  any  purchaser  or  purchasers  being  admitted 
thereto." 

By  Stat.  6  Geo.  4.  c.  16.  s.  69. 

"  Every  person  to  whom  any  sale  of  copyhold  or  customary 
lands  or  tenements  shall  be  made  by  the  commissioners,  shall, 
before  he  enter  into  or  take  any  profit  of  the  same,  agree  and 
compound  with  the  lords  of  the  manors  of  whom  the  same  shall 
be  holden,  for  fines,  dues,  and  other  services  as  theretofore  have 
been  usually  paid  for  the  same,  and  thereupon  the  said  lords  shall, 
at  the  next  or  any  subsequent  court  to  be  holden  for  the  said 
manors,  grant  unto  such  vendee,  upon  request,  the  said  copy 
or  customary  lands  or  tenements  for  such  estate  or  interest  as 
shall  have  been  sold  to  him  as  aforesaid,  reserving  the  ancient 
rents,  customs,  and  services,  and  shall  admit  him  tenant  of  the 
same."  (w) 

(w)  See  Co.  B.  L.  297. 


622 


MERCANTILE   REMEDIES. 


The  assignees, 
their  office, 
rights,  and 
duties. 


We  have  seen  how  the  conveyance  of  entailed  copyholds 
is  regulated  by  the  Fine  and  Recovery  Act. 

Contingent  Interests.  — These  pass  under  the  general  words 
contained  in  6  Geo.  4.  c.  16.  (u);  but  the  possibility  of  an 
heir,  during  the  lifetime  of  his  ancestor,  does  not.  (w) 

Advowsons.  —  The  advowson  itself  may  be  sold  for  the 
benefit  of  the  creditors ;  but,  if  the  church  fall  void  before 
the  sale,  the  bankrupt  shall  present ;  for  the  law  does  not 
consider  the  void  turn  as  of  any  pecuniary  value,  (x) 

Offices.  —  Offices  of  inheritance,  or  for  terms  of  years,  are, 
generally  speaking,  saleable,  excepting  such  as  concern  the 
administration  of  justice,  (y)  On  principles  of  public  policy, 
an  officer  in  the  army  is  not  bound  either  to  discover  or  sur- 
render his  half-pay.  (z) 

Choses  in  Action.  —  The  assignees  take  all  the  bankrupt's 
debts  by  the  express  words  of  the  statute  6  Geo.  4.  c.  16.  s.63. 
They  have  also,  under  the  general  words  of  that  section,  a 
right  to  sue  upon  beneficial  contracts  made  with  the  bank- 
rupt, and  for  injuries  affecting  his  property,  so  far  as  they  do 
not  involve  a  claim  for  personal  damages  (a),  though  not  for 
mere  personal  wrongs  (b),  or  breaches  of  contracts  having 


(»)  Vide  Higdeii  v.  Williamson,  3 
P.  Wms.  132,  on  a  similar  provision 
in  the  stat.  of  Ellz. 

(w^i  Moth  V.  Frome,  Amb.  304.  See 
Carleton  v.  Leighton,  3  Meriv.  671. 

(.1?)  Co.  B.  L.  297.  Ex  parte  Mey- 
mot,  1  Atk.  200.  See  6  Geo.  4.  c.  16. 
s.  77. 

(tf)  Ex  parte  Butler,  Ambl  73  ;  1 
Atk.  210;  Co.  B.  L.  293.  Schelin- 
ger  V.  Blackerby,  1  Ves.  347.  Low- 
field's  case,  1  Atk.  212.  Bristow's 
case,  ibid.      Stat.  5  &  6  Edw.  6.  c.  16. 

(z)  Cathcart  v.  Blackwood,  Co.  B. 
L.  299.  See  Barwick  v.  Read,  1  H. 
Bl.  627.  Flarty  e.  Odium,  3  T.  R. 
681.     Lidderdale  v.   D.  of  Montrose, 


4  T.  R.  248.  Stone  v.  Lidderdale, 
2  Anst.  533.  The  retiring  pension 
of  an  officer  in  the  company's  service, 
not  granted  under  seal,  is  not  forfeited, 
for  he  has  no  legal  means  of  enforcing 
it.  Gibson  v.  E.  I.  Compy. ,  5  Bingh. 
N.  C.  262.  See  as  to  other  pensions, 
Wells  V.  Foster,  8  M.  &  W.  149. 

(a)  Brewer  v.  Dew,  11  M.  &  W. 
625,  where  it  was  held  that  the  as- 
signees could  not  sue  for  an  asportavit 
of  goods  per  quod  the  plaintiff  was  pre- 
judiced in  his  business,  and  believed 
insolvent.      See  also  Spence  v.  Rogers, 

11  M.  &  W.   191  ;  13  M.  &  W.  571  ; 

12  CI.  &  Fin.  700. 

(b)  Wright  V.  Fairfield,  2  B.  &  Ad. 
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relation  exclusively  to  the  bankrupt's  person,  and  the  breach  The  assignees, 
of  what  would  affect  him  personally,  and  not  by  way  of  rights,  and 

diminishing  his  personal  estate,  such  for  instance  as  a  contract    ^^^^^' 

to  marry  him  or  to  cure  him  of  a  wound  or  disease  ( c),  or 
contracts  from  which  his  estate  can  derive  no  possible  ad- 
vantage, (d)  Thus  the  assignees  were  held  entitled  to  sue  on 
the  breach  of  a  contract  to  deliver  a  quantity  of  stone  to  the 
bankrupt  at  a  certain  price,  before  his  bankruptcy,  (e)  But 
a  right  of  action  for  a  tortious  dismissal  from  the  bankrupt's 
situation  in  a  type-foundry,  was  held  not  to  pass,  {f)  This 
decision  was  however  afterwards  reversed  (^),  on  the  ground 
that  the  only  damage  occasioned  by  the  breach  was  damage 
to  the  personalty.  There  are  some  cases  in  which  they  may 
elect  whether  they  will  affirm  a  contract  made  with  him,  and 
sue  on  it,  or  proceed  in  their  own  right  in  tort ;  for  instance, 
where  the  defendant  sold  the  bankrupt's  goods  after  an  act  of 
bankruptcy  and  with  notice  of  it,  the  assignees  were  allowed 
to  sue  for  the  price  as  money  had  and  received  to  their 
use  (Ji) ;  but  could  also  have  sued  in  trover  for  the  goods. 
It  was  supposed  that  where  there  is  an  express  contract 
unperformed,  they  must  make  their  election  to  take  ad- 
vantage of  it  within  a  reasonable  time,  otherwise  they  might 
be  treated  as  having  abandoned  it.  (i)  But  this  doctrine 
appears  shaken  by  Gibson  v.  Carruthers  (if  that  decision  can 
be  sustained),  which,  admitting  that  they  may  elect,  seems 
to  deny  that  they  are  bound  to  signify  their  election  within 
a  reasonable  time.     Thib  decision,  however,  from  which  the 

727.       Hancock   v.    CafFyn,   8   Bingh.  W.  618.    Alder  r.  Keighley,  15  M.  & 

358.      Porter  v.  Vorley,  9  Bingh.   93.  W.  117. 

Whitworth  v.   Davis,   1  V.  &  B.   545.  (/)  Beckham  v.  Drake,  8  M.  &  W. 

Sloper  V.  Fish,  2  V.  &  B.  145.     How-  846. 

ard   V.    Crowther,    8  M.    &    W,    601,  (^r)  Beckham  r.  Drake,  1 1  M.  &  W. 

which  was  an  action  for   seducing  a  315. 

servant.  (h)  King  v.    Leith,    2  T.    R.    141. 

(c)  Drake  v.  Beckham,  in  Cam.  Clark  v.  Gilbert,  2  Bingh.  N.  C.  343. 
Scacc,  11  M.  &  W.  315,  reversing  See  Gye  «.  Hitchcock,  4  Ad.  &  E.  84. 
Beckham  v.  Drake,  8  M.  &  W.  846.  Russell  v.  Bell,  10  M.  &  W.  340. 

(d)  Trott  V.  Smith,  12  IVI.  &  W.  (')  Lawrence  ».  Knowles,  5  Bingh. 
688.  N.  C.   399.     Sed  vide  Gibson  j;.   Car- 

(e)  Wright  v.  Fairfield,  2  B.  &  Ad.  ruthers,  8  M.  &  W.  321. 
727.     And  see  Hill  v.  Smith,  12  M.  & 
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The  assignees, 
their  office, 
rights,  and 
duties. 


Lord  Chief  Baron  dissented,  can,  perhaps,  hardly  be  looked 
on  as  final  :  see  the  remarks  on  it,  ante.  And  the  eflfect 
of  their  adoi)ting  the  bankrupt's  contract,  and  proceeding 
on  it,  is  to  give  the  defendant  every  advantage  deducible 
from  its  validity  (J) ;  for  it  is  a  general  rule,  that  the 
assignees  cannot  affirm  the  bankrupt's  act  in  part,  and 
repudiate  it  as  to  the  rest.  (A)  A  sheriff  was,  previously 
to  2  &  3  Vict.  c.  29.,  liable,  in  trover,  at  the  suit  of  the 
assignees,  when,  within  two  months  before  fiat  issued,  he 
seized  and  sold,  upon  a  fieri  facias  against  a  trader  who  had 
committed  an  act  of  bankruptcy  of  which  the  sheriff  was 
wholly  ignorant (Z):  but  he  was  not  liable  in  trespass;  for  a 
man  cannot  be  made  a  trespasser  by  relation,  (m)  And  as  the 
sheriff  was  liable,  so  was  the  execution  creditor,  if  a  party  to 
the  conversion,  {n)  But,  in  this  case  also,  the  assignee  had 
an  election,  and  might  bring  money  had  and  received  for  the 
produce  of  the  goods,  (o) 

When  bills  belonging  to  a  bankrupt  were,  at  the  time 
of  the  bankruptcy,  in  the  hands  of  an  agent,  the  Court 
of  King's  Bench  held  that  the  agent  was  not  guilty  of  a  con- 
version, by  receiving  the  money  due  upon  them,  for,  though 
the  title  to  the  bills,  as  well  as  to  the  bankrupt's  other  choses 


(.7)  Smith  V.  Hodson,  4  T.  R.  211. 
See  Waller  v.  Drakeford,  1  Stark.  481. 
Thorpe  v.  Thorpe,  3  B.  &  Ad.  580. 
Bradbury  v.  Anderton,  5  Tyrwh.  152  ; 
1  C.  M.  &  R.  486. 

(Ji)  Brewer  v.  Sparrow,  7  B.  &  C. 
310.  Wilson  V.  Poulter,  Str.  859. 
See  ante,  Bk.  I.  ch.  v.  s.  5.,  and  Bum 
V.  Morris,  there  cited. 

(Z)  Balme  v.  Hutton,  in  Cam. 
Scacc.  9  Bingh.  471,  reversing  the 
decision  of  the  Exchequer  :  Accord. 
Carlisle  v.  Garland,  7  Bingh.  298. 
This  case  was  carried  into  the  Exche- 
quer Chamber,  where  tlie  Judges  were 
equally  divided  on  the  subject  of  the 
sherifTs  liability.  Garland  v.  Carlisle, 
10  Bingh.  452.  The  judgment  of  the 
C.  P.  was,  on  further  appeal,  affirmed 
by  the   House   of  Lords.       Dillon  v. 


Langley,  2  B.  &  Ad.  131.  The  jury, 
in  assessing  the  damages  in  trover 
brought  by  the  assignees  against  the 
sheriff,  may  allow  the  latter  his  ex- 
penses of  the  sale :  Clarke  v.  Nichol- 
son, 1  C,  M.  &  R.  724  ;  5  Tyrwh. 
233.  See  now  Whitmore  v.  Greene, 
IS  M.  &  W.  104. 

(to)  Smith  V.  Milleg,  1  T.  R.  475. 
See  the  observations  of  Patteson,  J., 
in  Balme  v.  Hutton,  9  Bingh.  477. 

(n)  JRush  V.  Baker,  B.  N.  P.  <d\. 
Menham  v.  Edmondson,  1  B.  &  P. 
369.  See  observations  of  Patteson,  J., 
on  the  case  of  Baily  v.  Bunning  in 
Balme  v.  Hutton,  9  Bingh.  476.  See 
Whitmore  v.  Greene,  uh  sup. 

(0)  Kitcbin  v.  Campbell,  3  Wils. 
304.  Young  v.  Marshall,  8  Bingh.  43. 
Clarke  v.  Gilbert,  2  Bingb.  N.  C.  343. 
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in  action,  had  passed  to  the  assij^nees,  yet  it  was  the  duty  "^''f  assignees, 

^         ^  o  ^  "     their  office, 

of  the  agent  to  receive  the  money  when  due,  to  whomsoever  rights,  and 

it  might  belong,  (p)    But  it  would  have  been  otherwise  if  he  _!L^!!! 

had  renewed  or  changed  the  acceptances;  that  would  have 
amounted  to  a  conversion,  for  which  he  would  have  been 
liable  in  trover,  (q) 

A  right  to  bring  a  real,  action  passes  to  the  assignees,  even 
when  the  bankrupt's  claim  is  in  right  of  his  wife,  (r)  But 
not,  it  seems,  a  right  to  bring  an  action  of  trespass,  quai^e 
clausum  fregit.  (5)  So  does  a  right  to  recover  money  lost  at 
play,  under  9  Anne,  c.  14.  {t)  So  does  his  interest  in  a 
patent,  (u)     Or  his  right  to  publish  a  newspaper,  (u) 

As  the  right  to  bring  an  action  at  law  upon  the  bankrupt's 
contract  passes  to  his  assignees,  so  does  the  right  to  have 
a  specific  performance  decreed  by  equity,  {w)  Stat  6  Geo.  4. 
c  16.  s.  76.,  in  order  to  prevent  them  from  abusing  this 
right,  in  case  of  agreements  for  the  purchase  of  land,  has 
provided, 

"  That  if  any  bankrupt  shall  have  entered  into  any  agreement 
for  the  purchase  of  any  estate  or  interest  in  land,  the  vendor 
thereof,  or  any  person  claiming  under  him,  if  the  assignees  of  such 
bankrupt  shall  not  (upon  being  thereto  required)  elect  whether 
tbey  will  abide  by  and  execute  such  agreement,  or  abandon  the 
same,  shall  be  entitled  to  apply  by  petition  to  the  Lord  Chancellor, 
who  may  thereupon  order  them  to  deliver  up  the  said  agreement, 
and  the  possession  of  the  premises,  to  the  vendor  or  person  claim- 
ing under  him,  or  may  make  such  other  order  therein  as  he  shall 
think  fit." 

In  order  to  prevent  the  inconvenience  which  might  be 


{p)  Jones  V.  Fort,  9  B.  &  C.  764.  700  ;    and  judgment  in    Beckham    v, 

\q)  Robson  V.  Rolls,   1  M.  &  Rob.  Drake,  8  M.  &  W.  854. 

239.  (0   Brandon  v.  Pate,  ibid.  308. 

(r)   Mitchell  v.    Hughes,   6  Bingh.  (u)  Hesse  v.   Stevenson,  3  B.  &  P. 

689.      Smith  v.   Coffin,  2  H.  Bl.  444.  565. 

Vide  tamen  Sherrington  v,  Yates.  (i?)   Longman  v.  Tripp,  2  N.  R.  67. 

(s)    See  Clarke  v.  Calvert,  8  Taunt.  (w)  See  Whitworth  v.  Davis,  1  V.  & 

742.    Spence  v.    Rogers,   11  M.  &  W.  B.  545.     Sloper  v.   Fish,   2  V.  &  B. 

191  ;  13  M.  &  W.  571  ;  12  CI.  &  Fin.  145.     Brooke  v.  Hewitt,  S  Ves,  253. 

S  S 
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Tiie  assignees,    occasioned  bv  actions  and  suits  abating  on  the  death  of  an 

their  office,  .  n   r^  ^, 

rights,  and         assignee,  Stat.  6  Geo.  4.  c.  16.  8.67.  enacts, 

duties. 

"  That  whenever  an  assignee  shall  die,  or  a  new  assignee  or 
assignees  shall  be  chosen  as  aforesaid,  no  action  at  law  or  suit  in 
equity  shall  be  thereby  abated,  but  the  court  in  which  any  action 
or  suit  is  depending  may,  upon  the  suggestion  of  such  death  or 
removal  and  new  choice,  allow  the  name  of  the  surviving  or  new 
assignee  or  assignees  to  be  substituted  in  the  place  of  the  former ; 
and  such  action  or  suit  shall  be  prosecuted  in  the  name  or  names 
of  the  said  surviving  or  new  assignee  or  assignees,  in  the  same 
manner  as  if  he  or  they  had  originally  commenced  the  same."  {x) 

Foreign  Pro-perty.  —  According  to  the  law  of  England,  and 
of  almost  every  other  country,  personal  property  has  no 
locality,  but  is  subject  to  the  law  which  governs  the  person  of 
the  owner.  It  follows,  that,  unless  there  be  a  positive  law 
there  to  prevent  it,  the  bankrupt's  personal  property  in  foreign 
countries  passes  to  his  assignees,  (y)  His  real  property,  if 
situated  in  the  colonies,  is,  we  have  seen,  expressly  given  to 
them. 

Powers.  —  By  6  Geo.  4.  c.  16.  s.  77. 

"  All  powers  vested  in  any  bankrupt  which  he  might  legally 
execute  for  his  own  benefit  (except  the  right  of  nomination  to  any 
vacant  ecclesiastical  benefice)  may  be  executed  by  the  assignees 
for  the  benefit  of  the  creditors,  in  such  manner  as  the  bankrupt 
might  have  executed  the  same."  (z) 

Leases.  —  The  assignees  are  not  bound  to  accept  a  term 


(a:)  On  this  section  see  Lloyd  v. 
Waring,  1  Coll.  C.  536.  Man  v.  Rick- 
etts,  1  Phillips,  617  ;  and  16  L.  J.,  C. 
97. 

(y)  See  I  H.  Bl.  690  ;  Cullen,  244; 
2  Bell's  Coram.  685.  Hunter  v.  Potts, 
4T.  R.  182.  Sill  V.  Worswick,  ]  H. 
Bl.  665.  Phillips  v.  Hunter,  2  H.  Bl. 
402.  Bank  of  Scotland  v.  Cuthbert, 
1  Rose,  362.  Selkrig  v.  Davies,  2 
Dowl.  230.     See  particularly  Cocker- 


ell  V.  Dickens,  1  M.,  D.  &  D.  G.  45. 
And  vice  versa  property,  and  even  a 
chose  in  action  in  England  vests  in  the 
assignee  under  an  Irish  commission. 
Ferguson  v.  Spencer,  1  M.  &  Gr.  987. 
(z)  Before  this  sect,  the  bankrupt 
was  not  compellable  to  execute  an 
absolute  power  of  appointment  in  fa- 
vour of  his  assignees.  Thorpe  ». 
Goodall,  17  Ves.  270. 
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for  years  belonging  to  the  bankrupt ;  for  it  might  be  bur-  The  assignees, 
dened  with  rents  and  covenants  beyond  its  value,  and  prove  rights,  and 

a  loss  instead  of  a  benefit  to  the  creditors,  (a)    Such  an  estate,   ^"^^^^ 

till  they  have  done  some  act  to  manifest  their  acceptance  of 
it  (b),  remains  in  tlie  bankrupt,  subject  to  the  right  of  the 
assignees  to  adopt  it.  It  has  frequently  become  a  question, 
what  acts  will  amount  to  such  an  adoption.  The  general 
rule  is,  that  any  intermeddling  >vith  the  estate,  in  the  capacity 
of  owner,  amounts  to  an  adoption  of  it ;  but  not  a  mere  ex- 
periment to  ascertain  its  value.  Thus,  where  the  assignees 
entered  and  kept  possession  of  the  premises  for  three  months, 
they  were  held  to  have  adopted  the  lease,  though  the  bank- 
rupt's effects  were  on  the  premises  during  that  period,  and 
immediately  after  the  sale  they  delivered  up  the  key.  (c)  But 
they  were  held  not  to  have  adopted  the  term,  by  advertising 
it  for  sale,  without  stating  that  it  belonged  to  them,  nor  by 
or  for  whom  it  was  to  be  sold,  but  only  that  there  was  a  sale- 
able term  ;  for  that  might  be  a  mere  experiment  to  ascertain 
its  value,  {d) 

The  lease  remaining  in  the  bankrupt  till  the  assignees' 
election,  he  would,  in  the  meanwhile,  and  afterwards,  in  case 
of  their  refusing  it,  be  liable  to  rent  (e),  and  would  be  charge- 
able on  his  express  covenants,  whether  the  assignees  accepted 
the  lease  or  declined  it.  (/)  However,  by  stat.  6  Geo.  4. 
c.  16.  s.  75.,  — 

"  A  bankrupt  entitled  to  any  lease  or  agreement  for  a  lease,  if 
the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any  rent 

(a)  Bourdillon  v.  Dalton,  1  Esp.  Thomas  c.  Pemberton,  7  Taunt.  206. 
233 ;  Peakc,  238.  But  some  doubt  Clarke  v.  Hume,  1  R.  &  M.  207. 
was  attempted  to  be  thrown  on  this  Page  v.  Godden,  2  Stark.  309.  Gib- 
position  in  Thompson  c.  Bradbury,  1  son  v.  Courthorpe,  ]  D.  &  R.  205. 
Bingh.  N.  C.  326;  the  doubt  was  raised  (d)  Turner  v.  Richardson,  7  East, 
upon  the  terms  of  1  &  2  W.  4.  c.  56.  335.  See  Wheeler  v.  Bramah,  S  Camp, 
s.  26.  340.     Hill  v.  Dobie,  8  Taunt.  325  ;   1 

(b)  Copeland  v.  Stevens,  1  B.  &  A.  Wms.  Saund.  241,  n.  (p). 

593.     Tuck  t\  Fyson,  6  Bingh.  321,  («)  Copeland  v.  Stevens,  1  B.  &  A. 

(c)  Hanson  v.  Stevenson,  1  B.  &  A.     593. 

303.      See  Hastings  v.  Wilson,  Holt,         (/)  Auriol  c.  Mills,   1  H.  Bl.  433  ; 
?90.     Welsh  V.  Myers,  4  Camp.   368.     4  T.  R.  94. 
Hancock    v.    Welsh,    1    Stark.    347. 
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The  assignees,  accruing  after  the  date  of  the  commission,  or  to  be  sued  in  respect 
ri"-i)ts,  and  ^^  ^^^  Subsequent  non-observance  or  non-performance  of  the  con- 
duties,  ditions,  covenants,  or  agreements  therein  contained :  and  if  the 
assignees  decline  the  same,  shall  not  be  liable  as  aforesaid,  in 
case  he  deliver  up  such  lease  or  agreement  to  the  lessor  or  such 
person  agreeing  to  grant  a  lease,  within  fourteen  days  after  he  shall 
have  had  notice  that  the  assignees  shall  have  declined  as  afore- 
said ;  and  if  the  assignees  shall  not  (upon  being  thereto  required) 
elect  whether  they  will  accept  or  decline  such  lease  or  agreement 
for  a  lease,  the  lessor  or  person  so  agreeing  as  aforesaid,  or  any 
person  entitled  vinder  such  lessor  or  person  so  agreeing,  shall  be 
entitled  to  apply  by  petition  to  the  Lord  Chancellor,  who  may 
order  them  so  to  elect  and  to  deliver  up  such  lease  or  agree- 
ment, in  case  they  shall  decline  the  same,  and  the  possession  of 
the  premises,  or  may  make  such  other  order  therein  as  he  shall 
think  fit." 

This  section  applies  only  to  the  case  of  a  lessee,  not  to  that 
of  the  assignee  of  a  lessee,  (y)  And  though  the  bankrupt, 
complying  with  the  provisions  of  this  act,  cannot  be  sued  for 
any  breach  of  covenant  subsequent  to  the  date  of  the  fiat, 
and  is  discharged  from  his  express  covenants  contained  in  the 
lease,  although  he  should  come  in  again  as  the  assignee  of  his 
own  assignees  (A) ;  yet  a  surety  for  the  performance  of  those 
covenants  is  liable  for  breaches  accruing  between  the  date  of 
the^a^  and  the  delivery  up  of  the  lease,  {i)  The  assignees,  as 
they  may,  if  they  please,  repudiate  the  lease,  so,  if  they  do, 
are  not  allowed  to  take  advantage  of  any  covenants  contained 
in  it.  (j)  If  they  accept  it,  they  may,  like  ordinary  assignees, 
exonerate  themselves  from  future  liability  by  assigning  it 
over  even  to  an  insolvent  person.  (A) 

It  has  been  held  by  the  Court  of  Queen's  Bench,  that  a 
parol  lease  is  within  this  section,  and  that  in  such  a  case  the 
offer  to  deliver  up  possession  is  equivalent  to  the  delivery  of 


(g)  Manning  v.  Flight,  3  B.  &  Ad.  (0  Tuck  v.  Fyson,  6  BIngh.  321 . 

211.     Taylor  v.   Young,   3  B.    &    A.  (j)    Kearsey  v.    Carstairs,    2  B.   & 

521.  Ad.  716. 

(A)    Doe   d.    Cheere    r.    Smith,    7  (A)  Onslow  v.  Corrie,  2  Madd.  330. 
Taunt.  595. 
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the  lease,  (f)     The  authority  of  this  case  has,  however,  been  The  assignees, 
doubted  (m) ;  but  was  confirmed  by  Sir  John  Cross,  in  the  rigius°  and 

Court  of  Review,  (n)     It  has  been  held  in  the  Court  of  Re-  ^"^^*^^- 

view  that  assignees  might  be  ordered  to  elect,  where  the  lease 
was  outstanding  in  the  possession  of  an  equitable  mort- 
gagee, (o) 

There  can  be  no  apportionment  of  rent  under  this  section, 
so  as  to  make  the  bankrupt  liable  in  respect  of  his  occupation 
previous  to  the  bankruptcy,  (p) 

Trust  Property.  —  Property  held  by  the  bankrupt  in  trust 
for  others,  does  not  pass  to  his  assignees  {g);  since  it  would 
be  in  nowise  available  for  the  purpose  of  the  bankrupt  laws. 
By  6  Geo.  4.  c.  16.  s.  79., — 

"  If  any  bankrupt  shall  as  trustee  be  seised,  possessed  of,  or 
entitled  to,  either  alone  or  jointly,  any  real  or  personal  estate,  or 
any  interest  secured  upon  or  arising  out  of  the  same,  or  shall  have 
standing  in  his  name  as  trustee,  either  alone  or  jointly,  any  govern- 
ment stock,  funds,  or  annuities,  or  any  of  the  stock  of  any  public 
company,  either  in  England,  Scotland,  or  Ireland,  it  shall  be  lawful 
for  the  Lord  Chancellor,  on  the  petition  of  the  person  or  persons 
entitled  in  possession  to  the  receipt  of  the  rents,  issues,  and  profits, 
dividends,  interest,  or  produce  thereof,  on  due  notice  given  to  all 
other  persons  (if  any)  interested  therein,  to  order  the  assignees, 
and  aU  persons  whose  act  or  consent  thereto  is  necessary,  to  con- 
vey, assign,  or  transfer  the  said  estate,  interest,  stock,  funds,  or 
annuities  to  such  person  or  persons  as  the  Lord  Chancellor  shall 
think  fit,  upon  the  same  trusts  as  the  said  estate,  interest,  stock, 
funds,  or  annuities  were  subject  to  before  the  bankruptcy,  or  such 
of  them  as  shall  be  then  subsisting  and  capable  of  taking  efiect ; 

(I)   Slack  r.    Sharpe,  8  Ad.   &   E.         (p)  Slack  v.    Sharpe,   8  Ad.   &   E. 

366.  366. 

(m)  Briggs  v.   Sowry,  8  M.   &  W.  (</)  Scott  v.    Surman,   Willes,    402. 

729  ;  and  see  Ex  parte  Sutton,  2  Rose,  Carpenter  ».  Marnell,  3  B.  &  P.   40. 

86.  Gladstone  ».  Had  wen,  1  M.  &  S.  517. 

(n)  Ex  parte  Hopton,  2  M.,  D.  &  Ex  parte   Gennjs,    1  M.    &    M.   258. 

D.  G.  347.  Ex  parte  Witham,  1  M.,  D.  &  D.  G. 

(o)  Ex  parte  Vardy,  3  M.,  D.  &  D.  624. 
G.  340  ;  and  see  also  Ex  parte  Norton, 
3M.,  D.  &  D.  G.  312. 

s  s  3 
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The  assignees,  and  also  to  receive  and  pay  over  the  rents,  issues,  and  profits, 

ri"-hts  and  dividends,  interest,   or  produce  thereof,  as  the  Lord   Chancellor 

duties.  shall  direct." 


Stock.  — By  6  Geo.  4.  c.  16.  s.  80.,— 

"  If  any  such  bankrupt  shall  have  any  government  stock,  funds, 
or  annuities,  or  any  of  the  stock  of  any  public  company,  either  in 
England,  Scotland,  or  Ireland,  standing  in  his  name  in  his  own 
right,  it  shall  be  lawful  for  the  commissioners,  by  writing  under 
their  hands,  to  order  all  persons  whose  act  or  consent  is  thereto 
necessary,  to  transfer  the  same  into  the  name  of  the  assignees,  and 
to  pay  all  dividends  upon  the  same  to  such  assignees ;  and  all  such 
persons  whose  act  or  consent  is  so  necessary  as  aforesaid  are 
hereby  indemnified  for  all  things  done  or  permitted  pursuant  to 
such  order." 

Property  in  Right  of  Wife.  —  Whatever  beneficial  Interest 
the  bankrupt  has  in  his  wife's  property  goes  to  his  as- 
signees, (r)  But  property  which  she  possesses  as  a  sole  trader 
by  the  custom  of  London  {s),  or  which  is  settled  to  her  sepa- 
rate use  (f),  does  not  fall  within  that  denomination  ;  and,  as 
the  assignees  take  the  same  beneficial  interest  which  the 
bankrupt  possessed,  it  follows  that,  if  the  bankrupt  die  before 
they  have  reduced  the  wife's  choses  in  action  into  possession, 
the  wife  will  take  those  by  survivorship,  (m)  If  the  assignees 
are  able  to  come  at  the  wife's  property  at  law,  equity  will 
not  interfere  Avith  the  legal  title ;  but  if  they  are  obliged  to 


(r)  Mitchell  v.  Hughes,  6  Bingh. 
689.  Caunt  v.  Ward,  7  Bingh,  608. 
Pringle  v.  Hodson,  3  Ves.  617.  Ro- 
binson V.  Taylor,  2  Bro.  C.  C.  589. 
Doe  d.  Shaw  v.  Steward,  1  Ad.  &  E. 
300,  where  it  was  decided  that  the  as- 
signees took  a  possibility  of  the  wife's, 
which  might  have  happened  during  the 
husband's  lifetime.  It  was  held  in  the 
Court  of  Exchequer,  that  the  assignees 
might  sue  alone  upon  a  note  given  to 
the  wife  dum  sola,  and  that  a  debt  due 
from  the  husband  could  not  be  set  off. 
Yates  V.  Sherrington,  11  M.  &  W,  42 ; 


but  this  decision  was  reversed  in  the 
Court  of  Exchequer  Chamber,  where 
it  was  held  they  could  not  sue  alone. 
Sherrington  v.  Yates,  12  M,  &  W.  855. 

(«)  Lavie  v.  Phillips,  Burr.  1776. 

(<)  Vandenanker  v.  Desborough, 
2  Vern,  96.  Bennett  v.  Davis,  2  P. 
Wms.  316.  Parnham  v.  Hurst,  8  M. 
&  W.  743. 

(m)  Mitford  v.  Mitford,  9  Ves,  87, 
Hornsbyc.  Lee,  2  Madd.  16.  Purdew 
V.  Jackson,  1  Russ.  1.  Sherrington  v. 
Yates,  ubi  sup. 
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apply  to  equity  for  its  assistance,  the  Court  will  impose  terms  The  assignees, 
upon  them,  by  stipulating  that  a  provision  be  made  for  her  rights,  and 

out  of  the  fund,  (u)    This  equity  is  personal  to  her ;  she  may,     "  ^^^ 

if  she  think  fit,  waive  it,  and  defeat  her  children  (w),  but  if 
she  do  not,  it  will  enure  for  their  benefit  also,  (x) 

Redeemable  Property.  —  By  6  Geo.  4.  c.  16.  s.  70.,  — 

"If  any  bankrupt  shall  have  granted,  conveyed,  assured,  or 
pledged  any  real  or  personal  estate,  or  deposited  any  deeds,  such 
grant,  conveyance,  assurance,  pledge,  or  deposit  being  upon  con- 
dition or  power  of  redemption  at  a  future  day,  by  payment  of 
money  or  otherwise,  the  assignees  may,  before  the  time  of  the  per- 
formance of  such  condition,  make  tender  or  payment  of  money, 
or  other  performance,  according  to  such  condition,  as  fully  as  the 
bankrupt  might  have  done ;  and  after  such  tender,  payment,  or 
performance,  may  sell  and  dispose  of  such  real  or  personal  estate 
for  the  benefit  of  the  creditors  as  aforesaid."  (y) 

Future  Property.  —  The  assignees  take,  not  merely  the 
bankrupt's  present  property,  but  also  that  which  may  accrue 
to  him  previously  to  his  obtaining  his  certificate,  (z) 

He  has,  however,  an  interest  in  it  subject  to  their  right, 
and  is  entitled  to  recover  it  from  strangers  if  the  assignees 
do  not  interfere  (a),  which  they  may  do,  even  after  the  baAk- 


(«)  Worrall  v.  Marlar,  1  Cox,  153.  tract   by   anticipation  ;    but   it    gives 

Burden    v.    Dean,    2   Ves,    jun.    607.  them  no  more  power  of  performing  it 

Brown  v.   Clark,  3  Ves.   166.      Lumb  after  the  day  than  the  bankrupt  would 

V.  Milnes,  5  Ves.  507.    Carr  v.  Taylor,  have  had.      Dunn  v.  Massy,  6  Ad.  & 

10  Ves.   574.     Lord  Elibank  v.  Mon-  E.  479. 

tolieu,  5  Ves.   737.       Basevi  v.   Serra,  {z)  Ex  parte  Ansell,  19  Ves.    208. 

3  Meriv.  674.  See  7  T.  R.  296. 

(w)  Murray   v.    Lord    Elibank,   10  (a)  Webb    v.    Fox,    7  T.    R.    391. 

Ves.  88.  and  91.      Scriven  v.  Tapley,  Fyson  v.  Chambers,  9  M.  &  W.   460. 

2  Eden.  337  ;   Ambl.  509.     Lloyd  v.  Herbert  v.  Sayer,  5  Q.  B.  965.    Brown 

Williams,    I    Madd.    453.        But    see  j,.    Bullen,    Dougl.    407.      Fowler    v. 

Fenner  v.  Taylor,  1  Sim.  169.  Down,    1   B.    &    P.    44.     Kitchen   v. 

(.r)  Steinnietz  v.  Halthin,  1  G.  &  J.  Bartch,  7  East,  53.    Cumming  v.  Roe- 

64.      Rowe  V.  Jackson,   2  Dick.   604.  buck,  1  Holt,  172.     Clarke  v.  Calvert, 

Murray  v.  Lord  Elibank,  supra.  3  Moore,  96.      Drayton  v.   Dale,  2  B. 

(y)  The  effect  of  this  is  to  give  the  &   C.  293.      Hallyar  v.    Sherwood,    2 

assignees  a  power  the  bankrupt  would  Nev.  &  Mann.  401 . 
not  have   had  of  performing  the  con- 

8  3  4 
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The  assignees,    j-Qpt  has  commenccd  an  action  for  the  property,  (b)     They, 

their  office,  .^  .  .  .,         j 

rights,  and        indeed,  have  no  right  to  seize  the  profits  of  his  personal  and 

'. daily  labour,  for  that  would  be  to  deprive  him  of  the  means 

of  existence  (c)  ;  and  it  was  held  in  one  case,  that  he  might 
recover  a  compensation  for  such  labour  against  his  assignees, 
who  had  themselves  employed  him  (d)  :  but  a  bankrupt  who 
acts  as  a  furniture  broker,  and  employs  men  and  vans,  cannot 
be  considered  as  merely  using  his  personal  labour  in  this 
sense. (e) 

Thirdly.  As  to  the  time  from  which  bankrupt's  property 
vests  in  his  assignees. 

We  now  proceed  to  inquire,  from  what  period  the  bank- 
rupt's property  vests  in  his  assignees,  the  answer  to  which 
until  very  lately  was  —  in  the  majority  of  cases,  from  the  act 
of  bankruptcy.  The  assignees  have,  it  is  true,  no  title  till 
their  appointment,  but  when  appointed,  their  title  extends 
backwards,  and  relates  to  the  act  of  bankruptcy.  (jT) 

Such  is  the  general  rule,  which  was,  however,  even  before 
the  statute  2  &  3  Vict.  c.  29.,  subject  to  many  qualifications 
and  exceptions,  some  existing  independently  of  the  bankrupt 
acts,  and  several  introduced  by  them  along  with  the  main 
doctrine.  These  it  is  proposed  to  specify,  because  as  they 
still  govern  cases  occurring  before  the  more  sweeping  enact- 
ment of  stat.  2  &  3  Vict.  c.  29.,  their  provisions  may  still  be 
of  importance.  The  decisions  upon  them  may  also  prove 
of  use  in  construing  that  statute. 


(5)  Crofton  v.   Poole,   1  B.  &  Ad.         (/)   See   Roach  v.  Great  Western 

568.      See  Hull  v.   Pickergill,  1  B.  &  Railway  Co.,  1  Q,.   B.   51.       See  per 

B.    282.      Nias  v.    Adamson,   3  B.   &  Parke,   B.,    in    Kynaston    v.    Crouch, 

A.  225.     Hesse  v.   Stevenson,  3  B.  &  14  M.  &  W.  274.     Fawcett  v.  Fearne, 

P.  565.  6    Q.    B.    20.      This     relation    back- 

(c)  Williams  t).  Chambers,  16  L.  J.,  wards   of    the    title  of    the    assignees 
Q.  B,  230.  depends  on  6  Geo.  4.  c.  16.  s.  12,  per 

(d)  Coles  V.  Barrow,  4  Taunt.  754.  Tindal,  C.  J.,  in  Sims  v.   Simpson,  1 

(e)  Crofton  r.  Poole,   1  B.  &  Ad.  Bingh.  N.  C.  313, 
568.       See  also  Ex  parte  Grimstead, 

1  D.  G.  72. 
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By  the  81st  section  of  6  Geo.  4.  c.  16.  (which  has  before  The  assignees, 
been  commented  on,  so  far  as  it  relates  to  securities  held  by  rights,  and 
the  bankrupt's  creditors),  it  is  enacted,  "^"^'^^ 


"  That  all  conveyances  by,  and  all  contracts,  and  other  dealings 
and  transactions  by  and  with  any  bankrupt,  bona  fide  made  and 
entered  into  more  than  two  calendar  months  before  the  date  and 
issuing  of  the  commission  against  him,  and  all  executions  and 
attachments  against  the  lands  and  tenements,  or  goods  and  chattels 
of  such  bankrupt,  bona  fide  executed  and  levied  more  than  two 
calendar  months  before  the  issuing  of  such  commission,  shall  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  him  com- 
mitted ;  provided  the  person  or  persons  so  deahng  with  such 
bankrupt,  or  at  whose  suit,  or  on  whose  account  such  execution  or 
attachment  shall  have  issued,  had  not  at  the  time  of  such  convey- 
ance, contract,  dealing,  or  transaction,  or  at  the  time  of  executing 
or  levying  such  execution  or  attachment,  notice  of  any  prior  act 
of  bankruptcy  by  him  committed  :  provided  also,  that  where  a 
commission  has  been  superseded,  if  any  other  commission  shall 
issue  against  any  person  or  persons  comprised  in  such  first  com- 
mission, within  two  calendar  months  next  after  it  shall  have  been 
superseded,  no  such  conveyance,  contract,  dealing,  or  transaction, 
execution,  or  attachment,  shall  be  valid,  unless  made,  entered  into, 
executed,  or  levied  more  than  two  calendar  months  before  the 
issuing  the  first  commission." 

A  voluntary  transfer,  which  is  in  itself  an  act  of  bank- 
ruptcy, cannot  be  considered  bond  fide,  so  as  to  be  protected 
by  this  section.  (^)  In  reckoning  the  two  months  here 
mentioned,  the  Courts  take  notice  of  the  fraction  of  a  day ; 
therefore  two  months  were  held  to  have  elapsed  between 
eleven  o'clock,  a.  m.,  on  the  thirteenth  of  August,  and  the 
afternoon  of  the  thirteenth  of  October.  (A) 

The  conveyances  made  by  a  bankrupt  were  further  pro- 
vided for  by  stat.  2  &  3  Vict.  ell.  s.  12.  which  enacts, 
"  that  all  conveyances  by  any  bankrupt  bond  fide  made  and 
executed  before  the  date  and  issuing  of  the  fiat  against  such 


{g)  Bevan  r.  Nunn  9  Bingh.  107.  (A)  Godson  t;.  Sanctuary,  4  B.  &  Ad. 

255. 
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The  assignees, 
their  office, 
rights,  and 
duties. 


bankrupt,  shall  be  valid  notwithstanding  any  prior  act  of 
bankruptcy  by  him  committed,  provided  the  person  or  persons 
to  whom  such  bankrupt  so  conveyed  had  not,  at  the  time  of 
such  conveyance,  notice  of  any  prior  act  of  bankruptcy  by 
him  committed." 

This  section  placed  a  conveyance  on  the  same  footing  with 
a  payment,  which  by  sect.  82.  is  protected  up  to  the  date  and 
issuing  of  the  Jiat. 


By  6  Geo.  4.  c.  16.  s.  82.,— 

"  All  payments  really  and  bona  fide  (i)  made,  or  which  shall 
hereafter  be  made  by  any  bankrupt,  or  by  any  person  on  his  be- 
half, before  the  date  and  issuing  of  the  commission  against  such 
bankrupt,  to  any  creditor  of  such  bankrupt  (such  payment  not 
being  a  fraudulent  preference  of  such  creditor,)  shall  be  deemed 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed ;  and  all  payments  really  and  bona  fide  made,  or 
which  shall  hereafter  be  made  to  any  bankrupt  before  the  date 
and  issuing  of  the  commission  against  such  bankrupt,  shall  be 
deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  by 
such  bankrupt  committed ;  and  such  creditor  shall  not  be  liable  to 
refund  the  same  to  the  assignees  of  such  bankrupt,  provided  the 
person  so  dealing  with  the  said  bankrupt  had  not,  at  the  time  of 
such  payment  by  or  to  such  bankrupt,  notice  of  any  act  of  bank- 
ruptcy by  such  bankrupt  committed."  (J) 

In  consequence  of  this  section,  it  often  became  necessary 
to  consider  what  is,  properly  speaking,  a  payment.  When 
A.  lent  the  bankrupt  his  acceptance,  and  afterwards  pur- 
chased four  horses  from  him,  agreeing  that  their  price  should 
be  set  oiF  against  the  amount  of  the  acceptance,  this  was  held 
not  to  be  a  payment  (A)  ;  nor  is  the  loan  of  a  sum  of  money 


(«■)  As  to  the  meaning  of  this  word 
as  used  here,   see  Devas  v.   Venables, 

3  Bingh.  N.  C.  400.  "  I  think  the  ex- 
pression,  really  and  bond  fide  made,  in 
the  82d  section  of  6  Geo.  4.  c.  16.  must 
mean  payment  of  money  not  intended 
to  be  reclaimed  by  the  party,"  per 
Tindal,  C.  J.,  in  Gibson  v.    Muskett, 

4  M.  &  Gr,  170.     See  post  a»  to  the 


construction  of  the  same  word  in  2  &  3 
Vict.  c.  29. 

(_;■)  Vide  Craven  v.  Edmondson,  6 
Bingh.  734. 

(k)  Carter  v.  Breton,  6  Bingh.  617. 
See  on  the  meaning  of  payment,  Wil- 
kins  V.  Casey,  7  T.  R.  711.  Bishop  v. 
Crawshay,  3  B.  &  C-  415.  Copland 
V.  Stein,  8  T.  R.  199.  Hurst  v. 
Gwennap,  2  Stark.  SOS. 
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to  the  bankrupt  upon  a  mortgage  of  his  property  such.  (Z)  The  assignees, 

_,  ,,.  ^  -T  fiM*  •!•       their  office, 

Money  paid  into  Court  in  lieu  oi  bail  is  not  a  payment  within  rights,  and 

this  section,  (m)     A  payment  in  goods,  if  bond  Jide  delivered    ^^^ 

and  received  as  payment^  is  within  this  section  (n),  which 
sometimes  also  operated  so  as  to  protect  a  party  who  had 
bought  goods  from  the  bankrupt  and  paid  for  them,  in  hia 
possession  of  those  goods  (o),  not  on  the  ground  that  the  sale 
was  valid,  but  that  the  payment  of  the  price  must  be  pro- 
tected, which  could  only  be  done  by  allowing  the  vendee  to 
retain  the  goods  against  the  assignees  till  they  had  returned 
him  his  money  (p) ;  and,  on  the  same  principle,  if  the  bank- 
rupt, before  fiat,  indorsed  a  bill  of  exchange  for  its  full  value, 
the  indorsee  was  protected  by  this  section,  and  the  assignees 
were  not  permitted  to  recover  it.  {q)  A.  having  received 
bills  and  money  from  a  bankrupt,  in  order  to  induce  him  to 
make  a  payment,  which,  if  made  by  the  bankrupt  himself, 
would  have  been  protected  by  this  section,  and  having  before 
fiat  made  the  payment  out  of  his  own  money,  was  held  to  be 
excused  from  delivering  up  the  bills  and  money  so  received 
from  the  bankrupt  to  his  assignees,  (r)  A  payment  may  be 
a  fraudulent  preference  within  the  exception  in  this  clause, 
though  it  was  not  the  intention  of  the  bankrupt  to  benefit 
the  person  to  whom  it  was  made,  but  some  other  person,  e.  g. 
relieving  an  estate  settled  on  his  wife  from  incumbrance,  or 
exonerating  a  surety,  (s) 

Baron  Alderson  in  Turquand  v.  Vanderplank  (t)  expressed 
an  opinion  that  the  validity  of  mere  payments  by  a  bankrupt 
depends  still  on  the  81st  section,  and  is  in  no  way  affected 
by  Stat.  2  &  3  Vict.  c.  29. 


(/)    Cannan  v.   Denew,    10  BIngh.  (p)  See  the  observations  of  Tuidal, 

292.      Crowfoot  v.  London  Dock  Co.,  C.  J.,  in  Carter  v.  Breton,  and  in  Can- 

4  Tyrw.  986.     Wright  v.  Fearnley,  5  nan  v.  Denew,  10  Bingh.  292. 

Bingh.  N,  C.  89.    Fearnley  v.  Wright,  (<7)  Willis  v.    Bank  of  England,   4 

in  error,  6  Bingh.  N.  C.  446.  Ad.  &  E.  21. 

(m)  Ferrull  v.  Alexander,  1  Dowl.  (r)  Shaw   v.    Batley,    4  B.    &    Ad. 

132.  801.    Vide  Tope  v.  Hockin,  7  B.  &  C. 

(m)  Cannan  v.  Wood,    2  M.  &  W.  101  ;  and  Kynaston  v.  Crouch,   14  M. 

465.  &  W.  266. 

(o)  Hill  V.   Famell,  9  B.  &  C.  45.  (s)  Marshall  v.  Lamb,  5  Q,  B.  1 15. 

See  Cash  v.  Young,  2  B.  &  C.  413,  (<)  10  M.  &  W.  194. 


(^36  MEECANTILE  REMEDIES. 

The  assignees,  By  SGCtion  84, 

their  oflSce, 

rights,  and  «  j^o  person,  or  body  corporate,  or  public  company,  having  in 
.  his  or  their  possession  or  custody  any  money,  goods,  wares,  mer- 
chandises, or  effects  belonging  to  any  bankrupt,  shall  be  endangered 
by  reason  of  the  payment  or  delivery  thereof  to  the  bankrupt  or 
his  order ;  provided  such  person  or  company  had  not,  at  the  time 
of  such  delivery  or  payment,  notice  that  such  bankrupt  had  com- 
mitted an  act  of  bankruptcy." 

The  protection  afforded  by  the  three  last  recited  sections 
is,  it  will  be  observed,  upon  condition  that  the  party  protected 
have  no  notice  of  the  bankruptcy.  A  knowledge  that  the  trader 
was  In  embarrassed  circumstances  does  not  invalidate  the 
transaction,  if  bond  fide,  {u) 

Sections  83.  and  85.  enact  on  this  subject  as  follows : 

By  sect.  83.  "  The  issuing  of  a  commission  shall  be  deemed  notice 
of  a  prior  act  of  bankruptcy  (if  an  act  of  bankruptcy  had  been 
actually  committed  before  the  issuing  the  commission),  if  the 
adjudication  of  the  person  against  whom  such  commission  has  issued 
shall  have  been  notified  in  the  London  Gazette,  and  the  person  to 
be  affected  by  such  notice  may  reasonably  be  presumed  to  have 
seen  the  same." 

It  would  seem  from  Hocking  v.  Acraman  (v),  that  con- 
structive notice  under  this  section  might  not  amount  to 
notice  of  an  act  of  bankruptcy,  for  the  purpose  of  taking  the 
case  out  of  the  protection  of  2  &  3  Vict.  c.  29.  The  decision 
in  Hocking  v.  Acraman  was,  that  notice  of  a  docket  is  not  notice 
of  an  act  of  bankruptcy  within  the  meaning  of  that  statute. 
But  notice  of  a  docket,  though  once  constructive  notice  of  an 
act  of  bankruptcy,  had  ceased  to  be  so  before  the  passing  of  2 
&  3  Vict.  c.  29. ;  the  46  Geo.  3.  c.  135.  s.  1.,  which  rendered 
it  such,  having  been  repealed  by  49  Geo.  3.  c.  121.  s.  1. 

By  sect.  85.  "  If  any  accredited  agent  of  any  body  corporate  or 
public  company  shall  have  had  notice  of  any  act  of  bankruptcy, 
such  body  corporate  or  company  shall  be  deemed  to  have  had  such 
notice." 

(m)  Tucker  v.  Barrow,  1  M.  &  M.         (d)  12  M,  &  W.  170, 
137.       See    Spratt    v     Hobbousc,    4 
Bingb,  173. 
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The  following  section  protects,  even  in  a  case  where  the  The  assignees, 
party  protected   had  at  the  time  of  his  dealing  with  the  rights,  and 
bankrupt,  notice  of  an  act  of  bankruptcy. 


duties. 


Sect.  86.  "And  be  it  enacted,  That  no  purchase  from  any 
bankrupt  bona  fide  and  for  valuable  consideration,  where  the 
purchaser  had  notice  at  the  time  of  such  purchase  of  an  act  of 
bankruptcy  by  such  bankrupt  committed,  shall  be  impeached  by 
reason  thereof,  unless  the  commission  against  such  bankrupt  shall 
have  been  sued  out  within  twelve  calendar  months  after  such  act 
of  bankruptcy." 

This  section  is   re-enacted  totidem  verbis,  by  2  &  3  Vict. 

C.  11.  8.   13. 

But  the  great  statutable  exemption  is  now  that  created  by 
2  &  3  Vict.  c.  29.,  which  is  retrospective  (w),  except  in  cases 
in  which  assignees  had  been  appointed  before  it  passed  (a;). 
That  statute,  after  reciting  the  provisions  of  6  Geo.  4.  c.  16. 
8.  82.,  and  those  of  2  &  3  Vict.  c.  11.  s.  13.,  and  that  it  is  ex- 
pedient to  give  yet  further  protection  to  persons  dealing  with 
bankrupts  before  the  issuing  of  any  fiat  against  them,  enacts, 
"  that  all  contracts,  dealings,  and  transactions  {y),  by  and  with 
any  bankrupt  really  and  hand  fide  (z)  made  and  entered  into 
before  the  date  and  issuing  of  the  fiat  (a)  against  him,  and  all 
executions  and  attachments (b)  against  the  lands  and  tenements, 
or  goods  and  chattels  of  such  bankrupt  bond fide{c)  executed 


(w)  Luckin  v.    Simpson,  6  Bingh.  fore,  where  to  an  action  on  a  bill  the 

N.  C.   353.     Edmonds  v.    Lawley,   6  plaintiff  declared  as  indorsee  of  W., 

M.  &  W.  285.  and  the  defendant  pleaded  W.'s  bank- 

(ar)  Moore  v.  Phillips,  7  M.  &  W.  ruptcy    before    indorsement,    and    the 

536.  plaintiff  replied,  an  indorsement  to  him- 

(y)  These  words  are  very  large :  they  self  before  fiat,  his  replication  was  held 

seem  to  be  sufficient  to  cover  even  a  not  to  be  sustained  by  proof  of  an  in- 

carrier's  claim  of  general  lien.  Bowman  dorsement  in  blank  bona  fide,   by  the 

e.  Malcolm,  11  M.  &  W.  833.    See  also  bankrupt  to  X.  before  iiat,  and  a  de- 

as  to  what  is  a  transaction,    Green  v,  livery  from   X.   to  himself  after   fiat. 

Bradfield,  1  Car.  &  K.  449,,  and  Lack-  Green  v.  Steer,  1  Q.  B.  707. 

ington  V.  Elliott,  7  M.  &  Gr.  538.  (6)    Qucere,  whether  this  includes  a 

(z)  See    Green    v.   Steer,    1    Q,.  B.  distress  by  a  landlord  ?   Lackington  v. 

707.  Elliott,  7  M.  &  Gr.  538. 

(a)  The  Q,  B.  thought  these  words  (c)  Bona  fide  here  means  bona  fide 

included  an  actual,  not  a  constructive,  on  the  part  of  the  creditor.     Belcher  v. 

dealing  with  the  bankrupt,  and  there-  Magnay,  12  M.  &  W.  102. 
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or  levied  before  the  date  and  issuing  of  the  fiat(<f),  shall  be 
deemed  to  be  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed,  provided  the  person  or 
persons  so  dealing  with  the  bankrupt,  or  at  whose  suit  or  on 
whose  account  such  execution  or  attachment  shall  have  issued, 
had  not  at  the  time  of  such  contract,  dealing,  or  transaction, 
or  at  the  time  of  executing  or  levying  such  execution  or 
attachment,  notice  of  any  prior  act  of  bankruptcy  by  him 
committed."  It  is  further  provided,  that  nothing  therein 
contained  shall  give  validity  to  any  payment  being  a  fraudu- 
lent preference,  or  to  any  execution  founded  on  a  judgment 
on  a  warrant  of  attorney  or  cognovit  given  by  way  of 
fraudulent  preference. 

It  has  been  decided,  that  this  act  does  not  render  an 
execution  valid,  which  in  itself  amounts  to  an  act  of  bank- 
ruptcy (e),  as  being  brought  about  by  the  trader's  procure- 
ment. In  Whitmore  v.  Robertson  {f),  it  was  held,  that  it 
had  not  the  effect  of  rendering  an  execution  on  a  judgment 
entered  in  pursuance  of  a  warrant  of  attorney,  and  levied  by 
seizure  before,  but  not  executed  by  sale  till  after  fiat  valid ;  in 
other  words,  that  6  Geo.  4.  c.  16.  s.  108.  is,  quoad  hoc,  stilt 
unrepealed.  In  Skey  v.  Carter  this  decision  was  confirmed 
in  Cam.  Scacc.  (^) ;  and  in  Ramsey  v.  Eaton  (Ji)  it  was  laid 
down,  that  the  same  sort  of  execution,  if  perfected  by  sale 
before  fiat,  would  be  valid.  The  principle  of  both  decisions  is 
the  same,  namely,  that  the  act  makes  the  bankruptcy  and 
fiat  in  effect  contemporaneous  in  cases  to  which  it  applies. 

The  sheriff  in  a  case  falling  within  the  108th  section  will 
be  liable  in  trover,  if  he  sell  after  («)  notice  oi  fiat  goods 
seized  under  a  bona  fide  execution  before  fiat ;  but  he  will 
not  be  so  liable  under  the  recent  act,  if  he  sell  before  the  fiat, 
thouo-h  the  fiat  be  founded  on  an  act  of  bankruptcy  com- 
mitted before  the  seizure,  of  which,  however,  the  execution 


(d)  As  to  the  meaning  of  date  and 
issuing,  see  Pewtress  v.  Annan,  9  Dowl. 

(e)  Hall  V.  Wallace,  7  M.  &  W. 
353.  Belcher  v.  Magnay,  12  M.  &  W, 
102.  See  Turquand  r.  Vanderplank, 
10  M.  &  W.  180. 


(/)  8  M.  &  W.  463. 

Ig)  11  M.  &  W.  571.  Accm-d  Raw- 
don  V.  Wentworth,  10  M.  &  W.  36. 
Lennits  v.  Chaffers,  4  Q,  B.  762. 

(A)  10  M.  &  W.  22. 

(0  Cheston  v.  Gibbs,  12  M.  &  W. 
111. 
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creditor  had  no  notice  until  after  the  seizure,  but  of  which  The  assignees, 

their  oince, 

he  was  informed  before  the  sale  :  neither  will  the  execution  rights,  and 
creditor  himself  be  liable  in  trover  if  he  do  not  interfere  in  _^_^ 


the  sale,  [j) 

With  regard  to  the  notice  which  is  to  prevent  the  effect 
of  the  statute,  notice  of  an  act  of  bankruptcy,  though  not 
of  any  specific  one,  will  suffice,  (k)  Notice  of  a  docket  (J) 
struck,  or  of  the  signing  of  a  declaration  of  insolvency  (m), 
is  not  sufficient ;  but  notice  of  the  filing  of  such  a  de- 
claration is  good  notice,  (w)  And  so  is  notice  that  the 
party  has  executed  a  bill  of  sale  of  all  his  property  for 
the  benefit  of  creditors,  (o)  But  the  notice  must  be  to  the 
creditor  or  his  attorney  who  issues  the  execution.  (/?)  Notice 
to  a  sheriff's  officer  in  possession  is  insufficient,  {q)  It  has 
been  made  a  question,  whether  notice  to  the  bailiff  of  a 
landlord  in  possession  under  a  distress  for  rent  would  be 
sufficient  (r) ;  and  it  may  be  doubted  whether  the  species 
of  constructive  notice  created  by  6-  Geo.  4.  c.  16.  ss.  83 — 85. 
would  suffice  to  take  a  case  out  of  the  protection  of  this 
statute,  {s) 

Notice,  too,  in  the  statute,  means  knowledge,  and  not  the 
possession  of  the  mere  means  of  knowledge  :  therefore  the 
bare  receipt  of  a  letter  containing  a  notice,  which  the  party 
has  not  read,  is  not  enough.  (^) 

It  has  also  been  held  that  a  person,  having  notice  of  a 
previous  act  of  bankruptcy,  obtains  no  title  by  an  assign- 
ment from  the  sheriff  under  an  execution  by  a  creditor  who 
had  no  notice,  {u) 

Where  none  of  these  statutory  exceptions  apply,  the  as- 


(j)  Whitmore  v.    Green,    13  M.    &  (o)  Lindonr.  Sharpe,6M.&  Gr.895. 

W.  104.  (p)  Bird  r.  Bass,  6  M.  &  Gr.    143. 

(*)  Hocking  v.   Acraman,  12  M.  &  Rothwell  r.  Timbrell,  1    Dowl.  N.  S, 

W.    170.      Ramsey    v.     Eaton,    post.  526. 

Udall  V.  Walton,  14  M.  &  W.  254.  (g)  Ramsey  v.  Eaton,   10  M.  &  W. 

(/)  Hocking  v.  Acraman,  uhi  sup.  22. 

(to)  Conway  v.  Nail,  1  C.    B.   643.  (r)   Lackington  v.   Elliott,  7  M.   & 

See  also  Ex  parte  Halifax,  2  M.,  D.  &  Gr.  539. 

D.  G.  544.  (s)  Hocking  v.  Acraman,  ubi  supra. 

(n)   Follcti    V.   Hoppe,    Mich.    T.  (<)  Bird  v.  Bass,  ubi  supra. 

1847,  C.  P.  (k)  Fawcett  v.  Fearne,  6  Q.  B.  20. 
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signees  take  by  relation  to  the  act  of  bankruptcy,  subject 
to  the  following  qualifications. 

First.  Such  relation  must  not  be  carried  further  back 
than  the  time  when  the  petitioning  creditor's  debt  accrued ; 
for,  if  the  act  of  bankruptcy  were  before  that  period,  the  fiat 
must  have  issued  wrongfully,  and  they  themselves  could  have 
no  right  as  assignees,  {v) 

Secondly.  The  doctrine  of  relation  is,  as  we  have  before 
seen,  unavailable  against  the  King's  prerogative,  (w) 

Thirdly.  As  it  is  no  defence  to  an  action  at  law  to  say 
that  the  plaintiff  has  committed  an  act  of  bankruptcy,  pay- 
ments which  the  bankrupt  has  enforced  by  coercion  of  law 
after  an  act  of  bankruptcy  are,  to  prevent  the  glaring 
injustice  that  would  otherwise  follow,  valid  againSt  the 
assignees,  [x) 

Where  one  member  of  a  firm  has  become  bankrupt,  he 
cannot  afterwards  transfer  the  partnership  effects,  or  pay 
partnership  debts  out  of  the  joint  funds  to  a  creditor  with 
notice  of  his  bankruptcy,  {y)  But  a  creditor  of  the  firm 
who  is  paid  fairly,  and  without  contemplation  of  bankruptcy, 
by  the  solvent  partner,  after  the  bankruptcy  of  another, 
has  a  good  defence  at  law  (z) ;  though  from  the  decisions 
in  equity  on  cases  where  execution  has  been  levied  on 
the  partnership  efiects  under  such  circumstances  (a),  it 
may  be  doubted  how  far  such  a  transaction  would  be  there 
upheld. 


(r)  Ex  parte  Birkett,  2  Rose,  71. 
Ex  parte  Bowness,  2  M.  &  S.  479  ; 
7  B.  &  C.  101. 

(tti)  See  1  East,  367 ;  7  Vin.  Abr. 
108. 

(a:)  Foster  v.  Allanson,  2  T.  R. 
479.  Fuller  v.  Gibson,  2  Cox,  24. 
Prickett  v.  Down,  3  Camp.  131.  See 
Windham  v.  Paterson,  1  Stark.  144. 
Spratt  V.  Hobhouse,  4  Bingh.  173. 
Cox  V.  Morgan,  2  B.  &  P.  398.  Rey- 
nolds V.  Wedd,  4  Bingh,  N.  C.  694. 
This  is  a  branch  of  the  general  rule 
established  by  Marriott  v.  Hampton, 
7  T.  R,  269. 


(y)  Thomason  v.  Frere,  10  East, 
418.  Craven  v.  Edmondson,  6  Bingh. 
734.  Burt  v.  Moult,  3  Tyrwh.  564  ; 
1  C.  &  M.  525. 

(2)  Woodbridge  v.  Swann,  4  B.  & 
Ad,  633.  Harvey  v.  Crickett,  5  M.  & 
S.  336.  Smith  0.  Oriell,  1  East,  368. 
Fox  V.  Hanbury,  Cowp.  445.  See  De 
Tastet  V.  Carroll,  1  Stark.   88, 

(a)  In  re  Wait,  1  Jac.  &  Walk,  605, 
Dutton  V.  Morrison,  17  Ves.  49."?, 
See  Brickwood  v.  Miller,  3  Meriv. 
279. 
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What  property  other  tluni  the  bankrupts  passes  to  his  as-   The  assignees, 
sifjnees.  —  Not  only  all  the  property  to  which  the  bankrupt  rigiits,  and 

has  a  right  is  applicable  towards  the  payment  of  his  creditors,  '^ 

but  there  are  instances  in  which  effects  that  could  not  have 
been  retained  by  the  bankrupt  himself,  had  he  continued 
solvent,  vest  in  his  assignees  upon  his  bankruptcy.  By 
6  Geo.  4.  c.  16.  s.  73.  it  is  enacted, 

"  That  if  any  bankrupt,  being  at  the  time  insolvent,  shall 
(except  upon  the  marriage  of  any  of  his  children,  or  for  some 
valuable  consideration)  have  conveyed,  assigned,  or  transferred  to 
any  of  his  children,  or  any  other  person,  any  hereditaments,  offices, 
fees,  annuities,  leases,  goods,  or  chattels,  or  have  delivered  or  made 
over  to  any  such  person  any  bills,  bonds,  notes,  or  other  securities, 
or  have  transferred  his  debts  to  any  other  person  or  persons,  or 
into  any  other  person's  name,  the  commissioners  shall  have  power 
to  sell  and  dispose  of  the  same  as  aforesaid  ;  and  every  such  sale 
shall  be  valid  against  the  bankrupt,  and  such  children  and  persons 
as  aforesaid,  and  against  all  persons  claiming  under  him."  (b) 

But  the  principal  enactment  on  this  subject  is  contained  in 
6  Geo.  4.  c.  16.  s.  72,,  which  strikes  at  the  mischief  that 
might  be  occasioned  by  allowing  the  use  of  other  person's  pro- 
perty to  be  granted  with  impunity  to  a  failing  trader,  who 
would  thereby  be  enabled  to  assume  a  deceitful  appearance 
of  wealth,  and  obtain  a  factitious  credit  in  the  world ;  the 
enactment  is  as  follows  :  — 

Sect.  72.  "  And  be  it  enacted.  That  if  any  bankrupt,  at  the  time 
he  becomes  bankrupt,  shall,  by  the  consent  and  permission  of  the 
true  owner  thereof,  have  in  his  possession,  order,  or  disposition  any 
goods  or  chattels,  whereof  he  was  reputed  owner,  or  whereof  he 
had  taken  upon  him  the  sale,  alteration,  or  disposition  as  owner, 
the  commissioners  shall  have  power  to  sell  and  dispose  of  the  same 
for  the  benefit  of  the  creditors  under  the  commission.  Provided, 
that  nothing  herein  contained  shall  invalidate  or  affect  any  trans- 
fer or  assignment  of  any  ship  or  vessel,  or  any  share  thereof,  made 
as  a  security  for  any  debt  or  debts,  either  by  way  of  mortgage  or 
assignment,  duly  registered  according  to  the  provisions  of  an  act  of 

(5)  See  Abell  v.  Daniel,  1  M.  &  M.  370. 
T  T 
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Parliament  made  in  the  fourth  year  of  his  present  Majesty,  in- 
tituled An  Act/or  the  registering  of  Vessels."  (c) 

It  will  be  observed,  that  the  operation  of  this  section  is 
confined  to  cases  in  which  there  is  a  reputed  ownership  of 
goods  and  chattels.  Such  are,  ships  {d),  furniture  (e),  utensils 
in  trade  (•/),  (unless  such  utensils  are  let  in  conformity  to  an 
usage  of  trade)  {g),  stock  (Ji),  bills  of  exchange  {i),  policies  of 
insurance  (j),  shares  in  a  public  company  {K),  and  in  a  news- 
paper. (J)  But  chattel  interests  in  real  property,  fixtures,  or 
shares  in  a  company  seised  of  real  estate,  are  not  within  these 
words,  (m) 

The  goods  must  be  in  the  possession  of  the  bankrupt,  with 
the  consent  of  the  true  owner  (w);  the  property  of  infants,  who 
cannot  consent,  is,  therefore,  not  within  this  clause  (o);  nor  is 
it  enough  that  they  were  in  the  possession  of  the  trader  with 


(c)  4  G.  4.  c.  41.  is  repealed  ;  but 
see  now  8  &  9  Vict.  c.  89.  s,  46. 

(d)  Stephens  v.  Sole,  cited  1  Ves. 
352.  Ex  parte  Barn,  1  Jac.  &  W.  378  ; 
but  see  8  &  9  Vict.  c.  89.  s,  46, 

(e)  Linghani  v.  Biggs,  1  B.  &  P.  82. 
(/)  Linrard  v.  Messiter,  1  B.  &  C. 

808.  Sinclair  v,  Stevenson,  2  Bingb, 
514.  Trapfies  v.  Harter,  3  Tyrwh. 
603.  2  C.  &  :M.  )  53.  See  Coombs  v. 
Beaumont,  2  Nev,  &  Mann.  238  ;  5 
B.  &  Ad.  75. 

{g)  Horn  v.  Baker,  9  East,  215. 
239.  See  Bryson  v.  Wylie,  1  B.  &  P. 
83.     Storer  v.  Hunter,  3  B.  &  C.  368. 

(A)  Ex  parte  Richardson,  Buck, 
480. 

(f)  Hornblower  v.  Proud,  2  B.  & 
A,  327. 

0)  Falkener  v.  Case,  3  Bro.  C.  C. 
125.  Edwards  v.  Scott,  1  M.  &  Gr. 
962.  West  V.  Reid,  2  Hare,  249. 
Thompson  v.  Speirs,  13  Sim,  469.  In 
re  Bromley,  ibid.  475. 

(A)  Nelson  v.  London  A,  C,  2  S. 
&  S.  292.  Ex  parte  Spencer,  3  M.  & 
A.  697.  Ex  parte  Richardson,  3 
Deac.  496.  Ex  parte  Vallance,  2 
Deac.  354.  Ex  parte  Nutting,  2  M., 
D.  &  D.  G.  302,  Ex  parte  Lawrence, 
1  D.  G.  269. 


(I)  Longman  v.  Tripp,  2  N.  R,  67. 

(»*)  Ryall  V.  Roll,  1  Atk.  165. 
Horn  V.  Baker.  9  East,  215.  Ex  parte 
Vauxhall  Bridge  Co.,  1  G.  &  J.  101. 
Clark  V.  Crownshaw.  3  B.  &  Ad,  804. 
Hubbard  v.  Bagshaw,  4  Simons,  326. 
Tra])pes  v.  Harter,  3  Tyrwh.  603. 
Coombs  V.  Beaumont,  2  Nev.  &  Mann. 
238  ;  5  B.  &  Ad.  75,  where  Parke,  J., 
says  he  never  knew  any  distinction 
made  between  such  fixtures  as  would 
be  removeablc  between  landlord  and 
tenant  and  such  as  would  not.  See 
also  Boydell  v.  M'Michael,  3  Tyrwh, 
974.  1  C.  M.  &  R.  177,  Hitchman  v. 
V/alton,  4  M.  &  W.  409.  Ex  parte 
Scarth,  1  M.,  D.  &  D.  G.  240.  Ex 
parte  Heathcote,  2  M.,  D.  &  D.  G.  71 1. 

(n)  Ex  parte  Richardson,  Buck. 
480.     Ex  parte  Dale,  Buck.  565. 

(o)  Viner  v.  Cadell,  3  Esp,  88.  In 
Miller  v.  Demetz,  1  M.  &  Rob.  479, 
it  was  ruled  by  Tindal,  C.  .7.,  that 
where  a  woman  is  living  with  a  man 
to  whom  she  supposes  she  is  married, 
but  who  has  a  former  wife  liring,  her 
property  is  not  in  his  ordering  and  dis- 
position with  her  consent.  Contra,  if 
she  knew  that  he  was  previously  mar- 
ried. This  case  was  decided  on  7  G.  4 
c.  57.  s,  SO. 
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the  consent  of  a  person  who  himself  held  them  only  by  the  Tiie  assignees, 
sufferance  of  the  true  owner  (j?);  but  goods  belonging  to  the  rights,  and 

assignees  under  a  former  bankruptcy,  remaining  in  the  posses-  ^^^^^- 

sion  of  the  bankrupt  at  the  time  of  a  subsequent  one,  are 
within  this  section,  {q)  Moreover,  such  consent,  together 
with  the  possession  of  the  trader,  must  continue  up  to  the 
time  when  he  becomes  bankrupt  (r)  Goods  which  came  into 
his  possession  between  the  act  of  bankruptcy  and  fiat  are, 
therefore,  not  within  this  section  (s),  nor  goods  which  were 
taken  out  of  his  possession  the  day  before  he  became  bank- 
rupt, {t)  But  it  has  been  said  that  the  removal  of  them  out 
of  his  custody  upon  the  dai/,  but  previous  to  the  act,  of  bank- 
ruptcy, would  be  insufficient,  (w) 

The  bankrupt  also  must  be  the  apparent  or  reputed, 
and  not  the  real,  owner  of  the  goods,  and  the  real  owner 
must  consent  to  the  apparent  ownership  as  such ;  there- 
fore goods  in  the  possession  of  the  bankrupt,  under  a  purchase 
by  him,  which  the  vendors  subsequently  to  the  act  of  bank- 
ruptcy discovered  to  have  been  fraudulent,  and  in  consequence 
annulled,  were  held  not  to  have  passed  to  his  assignees,  (v) 

The  principal  difficulty  in  deciding  questions  on  this  clause 
is  that  of  ascertaining  whether  the  bankrupt  was  or  was  not 
reputed  owner ;  and  this  is  a  question  of  fact  proper  for  the 
consideration  of  a  jury ;  nor  is  it  easy  to  lay  down  rules  for 
its  solution.  Where  the  bankrupt  has  once  been  the  real 
owner  of  the  property  in  question,  the  mere  fact  of  possession 
may  raise  a  presumption  that  he  continues  in  possession  as 
reputed  owner.  But  where  the  bankrupt  has  never  been  the 
real  owner,  possession  may  not,  of  itself,  show  him  to  be  re- 


(p)  Fraser  v.   Swansea   Canal   Co.,  (s)  Lyon  ».  Weldon,  2  Bingh.  334. 

1  Ad.  &  E.  354.      Sed  vide  In  re  Tlio-  See  Load  v.  Green,  14  I\L  &  W,  221.^ 
mas,  1  Phil.  161.  (<)  Arbouin  v.  Williams,   R.   &  U. 

iq)  Butler  P.  Hobson,  5  Bingh.  N.  72.      But  see  Darby  v.  Smith,  8  T.  R. 

C.  128.  82;   15  East,  26. 

(r)  Smith    r.    Topping,    2    Nev.    &         (u)  Arbouin  v.  Williams,   R.  &  M. 

Mann.  421  ;  5  B.  &  Ad.  674.     Jones  72.     See  In  re  Styan,  2  IVL  D.  &  D.  G. 

V.    Dwyer,    15  East,    21.       Ex  parte  219.   Pariente ».  Pennell,  2  M.  &  Rob. 

Smith,  Buck.  149;  3  Madd.  63.     Ex  517. 

parfe  Harrison,  3  Deac.  185.     Fawcett  (»)    Load  v.    Green,    15  M.  &  W. 

V.  Fearne,  6  Q.  B.  20.  216. 
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The  assignees,    puted  owner ;  some  additional  evidence  may  be  requisite  for 
lights,  and'        that  purpose.  [tv)     A  servant's  possession  of  goods  has  been 

^"^'^^ held  that  of  his  master,   for  the  purposes  of  this  clause  (x), 

and  a  carrier's  that  of  liis  employer,  (j/)  But  the  pawnee's  is 
not  that  of  the  pawnor,  (z)  Where  the  purcliaaer  transferred 
his  purchase  to  a  particular  bin  in  the  vendor's  cellar,  scaled 
it,  and  had  an  entry  made  in  the  vendor's  books,  the  statute 
was  held  not  to  apply  (a);  but  it  was  otherwise  where  he 
only  marked  the  goods  with  his  initials,  {b)  A  symbolical 
delivery  will  be  sufficient  to  take  the  case  out  of  this  clause,  if 
from  the  nature  of  the  goods  no  other  can  be  made,  (c)  The 
usage  of  trade  is  sometimes  of  importance,  and  if  the  bank- 
rupt's possession  of  another  person's  goods  be  consistent  with 
such  usage,  they  may  be  exempted  from  the  operation  of  this 
clause,  under  circumstances  which  otherwise  would  have 
brought  them  within  it.  (d)  In  such  cases  the  question  is, 
whether  the  custom  be  so  general  that  all  should  know  it,  who 
had  dealings,  or  were  likely  to  have  dealings  with  the  bank- 
rupt, {e)  It  must  not  be  one  calculated  to  deceive  the 
public,  as  in  Thackthioaite  v.  Cock,  where  the  custom  was  for 
purchasers  of  hops  to  allow  those  they  had  purchased,  to  re- 
main in  the  vendor's  warehouse  mixed  up  with,  and  indistin- 
guishable from,  the  other  hops  which  he  kept  there  on 
sale.  (/)  Where  a  debt  is  assigned,  notice  of  the  transfer 
should  be  given  to  the  debtor,  in  order  to  prevent  it  from  re- 
maining in  the  ordering  and  disposition  of  the  original  creditor, 
and  the  security,  if  any,  delivered  up  to  the  assignee,  {g)   But, 

{w)  Lingard  v.  Messiter,   1  B.  &  C.  (c)  Manton  v.   Moore,  7  T.  R,  67. 

808.      Ex  parte  Castle,  3  M.,  D.  &  D.  IVJaIr  i-.  Glennie,  4  M.  &  S.  240. 

G.  117.  {d)  See  Storer  v.  Hunter,  3  B.  &  C. 

(ir)  Jackson  v.   Irvin,   2  Camp.  48.  368.      Thackthwaite  v.  Cock,  3  Taunt. 

Toussaint  r.  Hartop,  Holt,  335.  487.      Horn   v.    Baker,    9  East,   215. 

(y)  Hervey  v.  Liddiard,  1  Star.  12^.  239.      Watson  v.  Peache,  1  Bingh.  N. 

(z)    Greening  v.   Clark,   4  B.   &   C.  C.   327.      Whitfield  v.    Brand,  16  ]\I, 

316.  &  W.  282. 

(a)   Ex  parte  Marrable,   1  G.   &   J.  (e)     Watson    v.    Peache,    1    Bingh. 

402.      Carruthers  v.    Payne,  5  Bingh.  N.  C.  327. 

270.      See  Wilkins  v.  Bromhead,  6  M.  (/)   See  this  case  eommenied  on  in 

&  Gr.  963.  Watson  v.  Peache. 

(h)  Knowles  v.  Horsfall,  5  B.  &  A.  {^g)  See   Jones  v.    Gibbons,   9  Ves. 

134.     Lingard  v.  Messiter,  1  B.  8s  C.  410.    Dean  v.  James,  1  Nev.  &  Mann. 

S08,  392.      Ex  parte  Vallance,  2  Deac.  354. 
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provided  such  a  notice  be,  in  fact,  given,  it  seems  to  be  imma-  The  assignees, 
terial  for  what  purpose  it  was  given.  (A)     And  notice  to  the  rio-ius  and 

debtor's  agent  is  notice  to  himself  for  this  purpose.  (^)     And  ^"^'^ 

it  should  be  observed  here,  that  the  Court  of  Exchequer  has 
lately  decided  that,  where  the  instrument,  securing  a  chose  in 
action,  is  deposited  for  the  purpose  of  giving  the  depositee  a 
lien,  the  assignees  cannot  recover  it  in  trover,  though  no 
notice  of  the  deposit  has  been  given  to  the  debtor,  (j)  It  re- 
mains to  be  seen  how  far  this  decision  can  be  supported  con- 
sistently with  Dean  v.  James,  Buck  v.  Lee,  and  that  class  of 
cases.  Our  limits  will  not  permit  a  farther  account  of  the  de- 
cisions, each  of  which  depends  mainly  on  its  own  peculiar  cir- 
cumstances (Ji),  and  in  determining  each  of  which  all  evidence 


Ex  parte  Spencer,  3  M.  &  A.  697. 
Williams  ».  Thorpe,  2  Sim.  257.  Ex 
parte  Arkwright,  3  M.,  D.  &  D.  G. 
129,  and  Ex  parte  Wood,  ihid.  315. 
Ex  parte  Price,  3  M.,  D.  &  D.  G. 
586.  West  V.  Reid,  2  Hare,  249. 
Thompson  v.  Speirs,  13  Sim.  469.  Ex 
parte  Wilkinson,  10  Sim.  475.  In  the 
second  volume  of  M.,  D.  &  D.  G.  there 
are  several  decisions  of  Sir  John  Cross, 
in  which  he  appears  to  have  considered 
notice  to  the  insurance  office  not  an 
absolute  requisite  to  prevent  a  policy 
from  passing  to  the  assignees.  Ex 
parte  Rose,  2  M.,  D.  &  D.  G.  131. 
Ex  parte  Heathcote,  ibid.  711.  Ex 
parte  Cooper,  ibiil  1  ;  but  they  are 
prior  to  -Br  parte  Wood,  and  Ex  parte 
Arkwright,  which  were  before  V.  C. 
Bruce.  S.  P.  on  the  corresponding 
clause  in  stat.  7  G.  4.  c.  57.  s.  30. 
Buck  V.  Lee,  I  Ad.  &  E.  804. 
Whether  the  assignor  was  a  legal  or 
equitable  creditor,  notice  should  be 
given.  Ex  parte  Pott,  12  Sim.  257. 
In  the  case  of  an  ordinary  joint- stock 
cornpany,  the  circumstance  of  the  as- 
signor being  a  member  will  not  suffice. 
Thompson  r.  Speirs.  13  Sim.  469.  Ex 
parte  Wilkinson,  ibid.  475.  And 
notice  to  another  member,  or  even  to 
a  director  who  does  not  interfere  with 
the  management,  would  likewise  be  of 
no  avail.      Powles  v.  Page,  3  C.  B.  1 6. 


(A)  Smith  V.   Smith,  4  Tyrwh.  B5  \ 

2  C.  &  M.  231. 

(t)  Tibbits  V.  George,  5  Ad.  &  E. 
107,  ubi  per  Patteson,  J.,  "  Knowledge 
is  enough,  from  whatever  quarter  ob- 
tained, a  formal  votice  is  not  neces* 
sary."  See  also  Gale  v.  Lewis,  16  L, 
J.,  Q,.  B.  119.  Edwards  v.  Scott,  1 
M.  &  Gr.  962.     Ex  parte  Ricliardson, 

3  Deac.  496.  Ex  parte  Bignold,  3 
Deac.  151.  But  it  would  seem  that 
the  debtor  must  have  such  notice  of  the 
transfer  as  would  have  subjected  him  in 
equity  to  paying  the  amount  a  second 
time,  if  he  had  paid  it  to  the  bankrupt, 
had  he  remained  solvent,  or  his  assig* 
nees.      West  v.  Reid,  2  Hare,  249. 

(_;■)  Gibson  v.  Overbury,  7  M.  &  W. 
555.  See  Edwards  v.  Scott,  1  M.  & 
Gr.  962 ;  and  Belcher  v.  Campbell, 
8  a  B.  1. 

(A)  Edwards  v.  Scott,  1  M.  &  Gr. 
962.  See  for  instances  in  which  the 
statute  was  held  to  apply.  Fox  v.  Fisher, 
3  B.  &  A.  135.  Ex  parte  Thomas,  3 
M.,  D.  &  D.  G.  40;  1  Phil.  189. 
Bryson  r.  .  Wylie,  1  B.  &  P.  83. 
Hickenbotham  v.  Groves,  2  C.  &  P. 
492.  Livesay  v.  Hood,  2  Camp.  83. 
Macet;.  Cadell,  Cowp.  232.  Ex  parte 
Enderby,  2  B.  &  C.  389.  406.  For 
instances  in  which  it  was  held  not  to 
apply,  Lucas  v.  Dorien,  1  B.  M.  29. 
Ex  parte  Martin,  2  Rose,  331.  Earl 
I  3 
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The  assignees,    of  any  dealing  with  the  goods  by  the  bankrupt  is  admissible, 

their  office,  ,     ^  ,  ,j^ 

ri-rhts,  and  vaieat  quantum.  (/) 

^"'^'^^- Several  exceptions  from  the  general  scope  of  this  enactment 

have  been  established.  First,  where  the  property  of  a  testator 
or  intestate  is  in  the  possession  of  the  bankrupt  or  his  wife, 
in  auter  droit,  (m) 

Secondly,  where  he  held  the  property  as,  factor,  [n^  In  such 
case,  if  he  had  sold  the  goods,  and  received  the  proceeds  in 
cash,  before  his  bankruptcy,  the  employer  must  prove  like 
other  creditors  (o) ;  but  it  is  otherwise  where  he  had  not 
received  the  proceeds  (p),  or  had  taken  notes  or  other  goods 
in  payment,  {q)  Also  property  in  the  possession  of  a  manu- 
facturer for  the  purpose  of  being  completed  or  repaired,  ex 
gr.,  a  ship  in  the  hands  of  a  ship-builder,  is  not  within  this 
section.  (/•) 

Thirdly,  where  the  bankrupt  held  the  property  as  a 
trustee,  (s) 

Fourthly,  where  it  was  in  his  hands  for  a  particular  pur- 
pose. (^)  Thus,  bills  deposited  with  a  banker  by  his  customer 
for  the  purpose  of  obtaining  payment,  and  entered  short,  do 

of  Shaftesbury  v.   Russell,  1  B,  &  C  bell,  1  Sch.  &  Lef.  336.     Whitfield  r. 

666.      Muller  v.  Moss,  1  M.  &  S.  335.  Brand,  16  M.  &  W.  282. 

Bedford  v.    Pickering,   3  C.  &  P.    90.  (o)   Scott  v.  Surman,  Willes,  400. 

Gibson   v.    Bray,   8   Taunt.    76.       Ex  (p)  Ibid. 

parte  Zwilchenbart,  3  M.,  D.  &  D.  G.  (q)  Whitcomb  v.  Jacob,  1  Salk.  160. 

671.  See  Taylor  v.  Plumer,  3  M.  &  S.  562. 

(Z)    Sharpe  v.  Newsholme,  5  Bingh.  (r)  Clarke  v,  Spence,    4  Ad.  &    E. 

N.  C.  713.  448. 

(m)  Ex  parte    Ellis,    1    Atk.    101.  (s)  Winch  v.   Keeley,  1  T.  R.  619. 

Viner  v.    Cadell,    3   Esp,   88.      See   3  Smith  v.  Pickering,  Peake,  50.    Taylor 

Burr.  1369 ;    3  M.  &  S.  578  ,  but  see  v.  Plumer,  3  M,  &  S.  562.    See  Caunt 

Fox  V.    Fisher,  3  B,  &  A.    135.     Ex  v.    Ward,    7    Bingh.    608.     Ex  parte 

parte  Thomas,  3  M.,  D.  &  D.   G.  40.  Brown,  3  Deac.  91.    £a: parte  Smithies, 

1  Phil.  189.      Under  this  head  may  be  3  M.    &   A.   693.     D'Arnay  v.    Ches- 

ranked  such  cases  as  Jarman  v.  Wool-  nau,    13  M.    &  W.    796.       Pinkett  r. 

loton,  3  T.  R.  618,  where  the  wife  is  Wright,  2  Hare,  120. 

in  possession  of  goods  vested  in  a  trustee  (t)    Tooke  v.  HoUingworth,  5  T.  R. 

for  her  separate  use.    Vide  tamen  Darby  215;   2  H.  Bl.  501.      Moore  ».    Bar- 

V.    Smith,    8    T.    II.    82.      See  .In   re  throp,  1  B.  &  C.  5.    Toovey  r.  Mylne, 

Thomas,  1  Piiil.  161.  2  B.  &  A.   683.      Collins  v.  Forbes,  :J 

(n)   B.  N.  P.  42;   Cowp.  233.     See  T.  R   316.     R.  v.  E'^gington,  1  T.  U. 

ILv  parte  Iluth,  1  M.  &  Ch.  667.      lie  369.      And  the  observations  of  Paiko, 

Douglas,  1  M.  &  C.  1.     Joy  v.  Camp-  B.,  in  Crowfoot  v.   Lond.   Dock   Co  , 

4  Tvrwh.  985. 


duties. 


BANKRUPTCY.  647 

not  pass  to  the  assignees  of  the  banker  on  his  becomhig  The  assignees, 

/    \       -r->  1  1       1  Ml  11  their  office, 

bankrupt,  {u)     Jiut,  even  where  the  bills  are  entered  short,   rights,  and 
yet,  if  it  appear  that  they  were  considered  as  cash,  they  pass 
to  the  assignees,  (v) 

An  important  question,  however,  is  now  raised  on  this 
part  of  the  act  by  stat.  2  &  3  Vict.  cap.  29.,  whether  the 
terms  of  the  statute  will  protect  a  person  who  has,  without 
any  fraudulent  design,  allowed  his  property  to  be  in  the 
hands  of  the  bankrupt,  and  if  so,  in  Avhat  cases,  under  what 
circumstances,  and  up  to  what  time,  remains  to  be  decided. 
In  a  case  before  Lord  Lyndhurst  (?«),  his  Lordship  thought 
that  a  bondjide  deposit  of  a  policy,  of  which,  however,  no 
notice  was  ffiven  to  the  office  till  after  the  commission  of  an 
act  of  bankruptcy  by  the  depositor,  was  protected  by  this 
statute  against  the  operation  of  the  seventy-second  section  of 
the  Bankrupt  Act,  notice  having  been  given  before  the  issuing 
of  the  fiat.  His  Lordship  said,  "  All  bondjide  dealings  and 
transactions  with  the  bankrupt,  before  the  fiat  and  without 
notice  of  the  act  of  bankruptcy,  are  valid.  In  this  case  the 
transaction  or  dealing,  consisted  of  the  deposit  or  pledge  of  the 
policy,  and  the  notice  to  the  assignees,  which  latter  step,  it  is 
contended,  was  necessary  to  render  the  transaction  binding 
ao-ainst  all  other  claimants.  The  whole  of  this  was  com- 
pleted  before  the  date  of  the  fiat,  and  it  is  not  alleged  that 
the  transaction  was  not,  in  every  part  of  it,  bondjide,  or  that 
the  parties  had  notice  of  any  act  of  bankruptcy.  It  appears 
to  me,  therefore,  the  case  falls  distinctly  within  the  statute, 
and  that  the  transaction  is  protected  by  it." 

The  different  species  of  property  which  become  vested  in 
the   assignees    for  the    benefit   of    the   creditors    are   now 

(it)    Giles  V.    Perkins,   9  East,    12.  301.      Hornblower  v.   Proud,  2  B.  & 

Ex  parte  Sargeant,  1  Rose,  153.      See  A.  327. 

Thompson  v.  Giles,   2  B.   &   C.  422.  («,)  /«  reStyan,  2  M.,  D.  &D.  219. 

Ex  parte  Armistead,   2  G.   &  J.  371.  L.  C.   J.   Tindal  directed  the  jury  in 

Ex  parte  Bond,    1   M.,  D.   &  D.    G.  accordance  with  this  case  in   Pariente 

10.    £x  paWe  Pauli,  3  Deac.  169.    See  v.    Pennell,    Guildhall    sittings    after 

also  jBx  parte  Atkins,  2  M.,  D.   &  D.  Easter,  1844,  reported  2  Moo.  &  Rob. 

G.  103.  517,  which  was  an  action  of  trover  for 

(»)  Ex  parte  Thompson,  M.  &  M.  goods. 
102.      See  Carstairs  v.  Bates,  3  Camp. 
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The  assignees,    enumerated.    It  remains  to  specify  some  enactments,  clothing 
ri-'hts,  and'         tlicm  with   powcrs    uscful  towards    the  realisation   of  that 

^"'^'^'^- property,  and  pointing  out  the  mode  in  which  their  title  Is  to 

be  evidenced. 


Right  of  Assignees  to  sue,  compound,  or  submit  to  Arbitration. 

By  6  Geo.  4.  c.  16.  s.  88., 

"  The  assignees,  with  the  consent  of  the  major  part  in  value  of 
creditors  who  shall  have  proved,  present  at  any  meeting,  whereof 
and  of  the  purport  whereof  twenty-one  days'  notice  shall  have 
been  given  in  the  London  Gazette,  may  compound  with  any  debtor 
to  the  estate,  and  take  any  reasonable  part  of  the  debt  in  discharge 
of  the  whole,  or  may  give  time  or  take  security  for  the  payment  of 
such  debt,  or  may  submit  any  dispute  concerning  the  estate  to 
arbitrators  to  be  chosen  by  the  assignees  and  the  major  part  in 
value  of  such  creditors,  and  the  party  with  whom  they  shall  have 
such  dispute,  and  the  award  shall  be  binding  on  all  the  creditors ; 
and  the  assignees  are  indemnified  for  what  they  do  according  to  the 
directions  aforesaid,  and  no  suit  in  equity  shall  be  commenced  by 
the  assignees  without  such  consent  as  aforesaid ;  provided  that  if 
one-third  in  value  or  upwards  of  such  creditors  shall  not  attend 
any  such  meeting,  the  assignees  shall  have  power,  with  the  con- 
sent of  the  commissioners  in  writing  under  their  hands,  to  do  any 
of  the  matters  aforesaid." 

The  effect  of  this  section  is  to  subject  the  assignees  to  the 
responsibility  that  the  suit  has  been  properly  instituted  and 
conducted,  if  they  commence  it  without  such  consent.  But 
the  defendant  cannot  allege  the  want  of  such  consent  as  a 
defence,  for  the  section  was  intended  by  the  Legislature  to 
benefit  creditors  not  debtors.  (.•?) 

Except  where  a  particular  agreement  is  authorized  by  tlils 
section,  the  assignees  cannot,  even  with  the  assent  of  the 
creditors,  enter  into  it,  if  it  would  delay  the  mode  of  dealing 
with  the  bankrupt's  property  prescribed  by  statute,  (y) 


(x)  Parry?).  Roberts,  1  Mylne&  K.  (y)   Staines  v.  Wainwiiglit,  5  IJingli. 

10.      Ste  Exi-.arte  May,  4  Deac.  60.         N.  C.   174. 
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By  1  &  S  W.  4.  c.  56.  s.  43.  submissions  to  arbitration  by   Tiie  asMgnecs, 
the  assignees  may  be  made  rules  of  the  Court  of  Bankruptcy,   ,.;';^i',ts^  anj 

with  the  same  consequences  which  follow  from  making  a  ^"^les. 

submission  a  rule  of  one  of  the  Courts  at  Westminster. 

Stat.  6  Geo.  4.  c.  16.  s.  89.  gives  power  to  the  Lord 
Chancellor  to  authorize  the  assignees  of  part  of  a  firm  to 
use  the  names  of  the  remainder  as  co-plaintiffs  against  any 
debtor  of  the  partnership,  indemnifying  any  partner  who 
claims  no  benefit  from  the  suit  against  costs.  The  Chancellor 
is  also  empowered  to  direct  part  of  the  proceeds  of  the  suit 
to  be  paid  to  such  a  co-plaintiff:  this  power  is  reciprocal,  for 
the  solvent  partner  may  sue  the  debtors  of  the  firm,  using 
the  names  of  the  assignees  and  indemnifying  them  against 
costs  if  they  apply  for  it.  (2) 

Stat.  5  8i  Q  Vict.  c.  122.  s.  31.  is  as  follows: 

Sect.  3L  "That  if  any  person  adjudged  bankrupt  after  the 
commencement  of  this  act,  shall  at  the  time  of  his  bankruptcy  be 
a  member  of  a  firm,  it  shall  be  lawful  for  the  Court  authorized  to 
act  in  the  prosecution  of  the  fiat  against  such  bankrupt  to  authorize 
the  assignee,  upon  his  application,  to  commence  or  prosecute  any 
action  at  law  or  suit  in  equity,  in  the  name  of  such  assignee  and 
of  the  remaining  partner,  against  any  debtor  of  the  partnership, 
and  such  judgment,  decree,  or  order,  may  be  obtained  therein,  as 
if  such  action  or  suit  had  been  instituted  with  the  consent  of  such 
partner,  and  if  such  partner  shall  execute  any  release  of  the  debt 
or  demand  for  which  such  action  or  suit  is  instituted,  such  release 
shall  be  void ;  provided  that  every  such  partner  shall  have  notice 
given  him  of  such  application,  and  be  at  liberty  to  show  cause 
against  it,  and  if  no  benefit  is  claimed  by  him  by  virtue  of  the 
said  proceedings,  shall  be  indemnified  against  the  payment  of  any 
costs  in  respect  of  such  action  or  suit,  in  such  manner  as  such 
Court  upon  his  application  shall  direct ;  and  that  it  shall  be  lawful 
for  such  Court,  upon  the  application  of  such'  partner,  to  direct  that 
he  may  receive  so  much  of  the  proceeds  of  such  action  or  suit  as 
such  Court  shall  direct." 

(2)   Appendix.      Wlutcliead  v.  Uu^^hi's,  2  C.  &  M.  318. 
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their  office, 
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By  5  &  6  Yict.  c.  122.  s.  82.  it  is  enacted, 

Sect.  82.  '■'  That  all  sums  of  money  forfeited  under  this  act, 
or  by  virtue  of  any  conviction  for  perjury  committed  in  any  oath 
hereby  directed  or  authorized,  may  be  sued  for  by  the  assignees 
of  the  estate  and  eifects  of  any  bankrupt  in  any  of  her  Majesty's 
superior  courts  of  record,  and  the  money  so  recovered  (the  charges 
of  suit  being  deducted)  shall  be  divided  among  the  creditors." 


Title  of  the  Assignees,  liow  evidenced.  —  It  was  formerly 
necessary,  in  most  (a)  actions  or  suits  in  which  the  title  of 
the  assignees  became  material,  to  establish  it  by  proof  of 
five  requisites,  viz.  the  commission,  petitioning  creditor's 
debt,  trading,  act  of  bankruptcy,  and  assignment,  (b)  For 
the  title  of  the  assignees  depends  on  the  authority  of  the 
commissioners,  which  authority  itself  takes  root,  not  in  the 
fiat,  but  in  the  bankruptcy ;  and  as  the  adjudication  is  an  ex 
parte  proceeding,  it  would  be  contrary  to  the  first  principles 
of  justice,  that  it  should  be  conclusive  on  those  who  had  no 
opportunity  of  disputing  it. 

However,  the  right  of  questioning  the  bankruptcy  and 
putting  the  assignees  on  strict  proof  of  their  title,  having 
been  often  grossly  abused  by  debtors  to  the  estate,  who 
offered  an  unconscientious  resistance  to  just  claims  for  the 
mere  purpose  of  delay  or  experiment ;  the  Legislature,  con- 
sidering, that,  though  it  would  be  unjust  to  make  adjudication 
conclusive  in  the  first  instance,  yet,  there  would  be  no  injustice 
in  making  it  conclusive  upon  persons  who  should  have  neg- 
lected to  dispute  it  after  having  a  fair  opportunity  of  doing 
so,  enacted  the  regulations  about  to  be  cited,  for  the  purpose 
of  diminishing  the  evil  arising  from  vexatious  resistance,  by 


(a)  For  there  are  exceptions  inde* 
pendent  of  statute,  in  cases  where  the 
party  calling  for  the  proof  has  ex- 
pressly or  impliedly  admitted  the  as- 
signees' title.  Eden,  854.  Maltby  v. 
Christie,  1  Esp.  340.  Watson  v. 
Wace,  5  B.  &  C.  153.  Rankin  v. 
Horner,  16  East,  191.  Dickenson  v. 
Coward,   1   B.   &   A.    677.     Pope  v. 


Monk,  2C.  &  P.  112.  Ledhetter  v. 
Salt,  4  Bingh.  623.  In  an  action 
against  the  bankrupt's  administrator, 
the  certificate  is  prima  facie  evidence 
of  the  bankruptcy.  Fysou  v.  Cham- 
bers, 9  M.  &  W.  460. 

(b)    For   which  the  appointment   is 
now  substituted. 
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facilitating  tlie  proof  of  bankruptcy,  and  limiting  the  right  to  The  assignees, 

...  *  their  office, 

dispute  tiie  adjudication.  rights,  and 

For  this  purpose,  stat.  1  &  2  Wm.  4.  c.  56.  s.  17.  — after  ^"^''^^- 
pointing  out  a  mode  in  which  the  bankrupt  might  dispute  the 
adjudication,  by  presenting  a  petition  to  the  Court  of  Review, 
within  two  months  from  its  date  if  in  tlie  United  Kingdom, 
three  months  if  elsewhere  In  Europe,  or  one  year  if  out  of 
Europe,  or  within  such  other  time  as  the  Court  shall  allow, 
not  exceeding  one  year,  and  obtaining  the  decision  of  the 
Court  or  the  direction  of  an  issue — proceeded  to  enact,  that, 
if  the  verdict  on  such  issue  shall  not  be  set  aside  on  applica- 
tion to  the  Court  of  Review,  within  one  month  after  the 
trial,  or  if  the  adjudication  be  not  set  aside  by  the  Court  of 
Review  on  the  petition  aforesaid,  such  verdict,  or  such  adju- 
dication, shall,  in  all  cases,  as  against  the  bankrupt,  the  peti- 
tioning creditor,  any  assignee  to  he  chosen  of  the  hankrupfs 
estate,  all  persons  claiming  under  the  said  assignees,  and  all 
persons  indebted  to  the  bankrupts  estate,  be  conclusive  evi- 
dence, that  the  party  was  or  was  not  a  bankrupt  at  the  date 
of  such  adjudication. 

Similar  views  dictated  the  rule  of  Court  of  Hilary  Term, 
4  Wm.  4.  by  which.  In  actions  by  or  against  assignees  (c),  their 
title  is  not  to  be  considered  in  Issue,  unless  specially  denied, 
and  the  following  provisions  of  6  Geo.  4.  c.  16. 

Sect.  90.  {d)  *'  And  be  it  enacted,  That  in  any  action  by  or 
against  any  assignee  (e),  or  in  any  action  against  any  commis- 
sioner or  person  acting  under  the  warrant  of  the  commissioners^ 
for  any  thing  done  as  such  commissioner,  or  under  such  warrant, 
no  proof  shall  be  required  at  the  trial  of  the  petitioning  creditor's 
debt  or  debts,  or  of  the  trading,  or  act  or  acts  of  bankruptcy  re- 

(c)  A  plea  that  plaintiff  is  not  as-  (e)  This  section  does  not  apply  to 
siffnee  puts  in  issue  the  petitioning  an  issue  between  assignees  and  an  exe- 
creditor  s  debt  and  the  act  of  bank-  cution  creditor  under  the  interpleader 
ruptcy.  Butler  r.  Hobson,  4  Bingh.  act.  Lott  v.  Melville,  3  M.  &  Gr.  40; 
N.  C.  290.  but  it  does  to  an  ejectment  brought  by 

(d)  This  section  ai)plies  to  actions  assignees.  Doe  d.  Jobnson  v.  Liver- 
brought  by  assignees  acting  under  com-  sedge,  1 1  M.  &  W.  517. 

missions  which  issued  before  it  passed. 
Doe  d.  Johnson  v.  Liversedge,  11  M. 
&  W.  517. 
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spectively,  unless  tlie  other  party  in  such  action  shall,  if  defendant, 
at  or  before  pleading,  and  if  plaintiff,  before  issue  joined,  give 
notice  in  writing  (f^  to  such  assignee,  commissioner,  or  other 
person,  that  he  intends  to  dispute  som(;,  and  which  of  such  matters  ; 
and,  in  case  such  notice  shall  have  been  given,  if  such  assignee, 
commissioner,  or  other  person  shall  prove  the  matter  so  disputed, 
or  the  other  party  admit  the  same,  the  judge  before  whom  the 
cause  shall  be  tried  may  (if  he  thinks  fit)  grant  a  certificate  of  such 
proof  or  admission ;  and  such  assignee,  commissioner,  or  other 
person  shall  be  entitled  to  the  costs,  to  be  taxed  by  the  proper 
oflUcer,  occasioned  by  such  notice ;  and  such  costs  shall,  if  such 
assignee,  commissioner,  or  other  person  shall  obtain  a  verdict,  be 
added  to  the  costs,  and  if  the  other  party  shall  obtain  a  verdict, 
shall  be  deducted  from  the  costs,  which  such  other  party  would 
otherwise  be  entitled  to  receive  from  such  assignee,  commissioner, 
or  other  person." 

Sect.  91.  "And  be  it  enacted,  That  in  all  suits  in  equity  by  or 
against  the  assignees  no  proof  shall  be  required,  at  the  hearing, 
of  the  petitioning  creditor's  debt  or  debts,  or  of  the  trading,  or  act 
or  acts  of  bankruptcy  respectively,  as  against  any  of  the  parties  in 
such  suit,  except  such  parties  as  shall,  within  ten  days  after  re- 
joinder, give  notice  in  writing  to  the  assignees  of  his  or  their  in- 
tention to  dispute  some,  and  which  of  such  matters ;  and  where 
such  notice  shall  have  been  given,  if  the  assignee  shall  prove  the 
matter  so  disputed,  the  costs  occasioned  by  such  notice  to  be  taxed 
by  the  proper  ofiicer  shall,  if  the  Court  see  fit,  be  paid  by  the 
party  or  parties  so  giving  such  notice  as  aforesaid,  and  the  service 
of  such  notice  may  be  proved  by  affidavit  upon  hearing  of  the 
cause." 

(y)  Notice  to  dispute  the  bankruptcy 
is  too  general :  it  must  specify  which  of 
tlie  three  matters  is  to  be  questioned. 
Trimluy  v.  Unwin,  6  B.  &  C.  537. 
No  objection  can  be  founded  on  the 
insufficiency  of  any  one  of  them,  notice 
of  an  intention  to  dispute  which  is  not 
given,  even  although  the  opposite  party 
himself  produce  the  evidence,  whence 
such  objection  is  deducible.  M'Beath 
».  Coates,  12  13.  Moore,  122,  misre- 
ported  1  Bingh.  34.  Beavan  v.  Lewis, 
1  Simons,  376.  The  notice  must  be 
proved  in  order  to  put  the  assignees 
on  proof  of  the  above  requisites.      De- 


charniy  v.  Lane,  2  Camp.  324.  Even 
where  notice  is  given,  proof  of  a  letter 
from  the  defendant  to  the  assigne.  s 
deprecating  proceedings  is  prima  facis 
evidence.  Inglis  v.  Spence,  5  Tyrwl). 
8  ;  1  C.  M.  &  R.  432.  If  notice  be 
given  to  disi)ute  the  act  of  bankruptcy, 
the  Court  assumes  that  there  was  a 
trading  or  petitioning  creditor's  debt 
at  the  time  of  any  act  of  bankruptcy 
that  may  be  proved,  unless  it  be  shown 
that  the  fiat  was  taken  out  upon  a  dif- 
ferent act  of  bankruptcy,  Porter  pi 
Walker,  1  M.  &  Gr.  68G; 
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Sect.  92.  "  And  be  it  enacted,  that  if  the  bankrupt  shall  not  (if  Tlie  assignees, 
he  was  within  the  United  Kingdom  at  the  issuing  of  the  com-   ^-^^^^^^  ^nd 
mission)  within  two  calendar  months  after  the  adjudication,  or  duties, 
(if  he  was  out  of  the  United  Kingdom)  within  twelve  calendar 
months  after  the  adjudication,  have  given  notice  of  his  intention 
to  dispute  the  commission,  and  have  proceeded  therein  with  due 
diligence,  the  depositions,  taken  before  the  commissioners  at  the 
time  of,  or  previous  to  the  adjudication,  of  the  petitioning  creditor's 
debt  or  debts,  and  of  the  trading,  and  act  or  acta  of  bankruptcy 
shall  be  conclusive  eviderice  of  the  matters  therein  respectively 
contained,  in  all  actions  at  law,  or  suits  in  equity,  brought  by  the 
assignees  for  any  debt  or  demand  for  which  the  bankrupt  might 
have  sustained  any  action  or  suit,"  (g) 


And  by  5  &  6  Vict.  c.  122,  s.  24.,  which  applies  only  to 
adjudications  subsequent  to  Novenaber  11.  1842  (Ji),  it  is 
enacted, 

"  That  if  the  bankrupt  shall  not  (if  he  were  within  the  United 
Kingdom  at  the  date  of  the  adjudication),  within  twenty-one  days 


(g)  The  object  of  the  sects.  90.  and 
91.  is  to  dispense  in  certain  cases  with 
any  proof  whatever  ;  the  object  of  this 
is,  to  facilitate  proof  where  it  is  re- 
quii-ed,  by  making  the  depositions 
conclusive  evidence.  Sefe  Erith  v. 
Schroeder,  1  M.  &  M.  24.  But,  in 
order  that  they  may  be  conclusive  evi^ 
dence  of  a  fact,  that  fact  must  clearly 
appear  on  the  face  of  them.  Thus 
they  will  not  be  sufficient  evidence  of  a 
debt  from  the  bankrupt  as  drawer  of  a 
bill,  unless  they  show  a  presentment  to 
the  acceptor.  Cooper  v.  IVIachin,  1 
Bing.  426.  See  Lawson  v.  Robinson,  1 
Stark.  456.  Marsh  v.  Meager,  1  Stark. 
353.  But  it  has  been  held,  that,  where 
the  petitioning  creditor's  debt  is  proved 
by  the  deposition,  the  defendant  can- 
not show  that  it  was  a  fraudulent  con- 
trivance between  the  bankrupt  and 
petitioning  creditor.  Young  v.  Titn- 
mins,  1  C.  &  J.  148  ;  1  Tyrwh.  15. 
But  a  denial  established  by  the  de- 
positions might  be  shown  to  have  been 


concerted.  Hare  v.  Waring,  3  M. 
&  W.  362.  The  depositions  are 
made  evidence  only  in  proceedings  by 
the  bankrupt's  own  assignees  for  debts 
or  demands  for  which  the  bankrupt 
might  have  sued  ;  that  is,  for  which 
he  might  have  sued  if  he  had  not  be- 
come bankrupt,  ex  gr.  for  a  conver- 
sion after  the  act  of  bankruptcy.  Kit- 
chener V.  Power,  3  Ad.  &  E.  232. 
Fox  V.  Malioney,  2  C.  &  J.  325  5 
2  Tyrwh.  185.  Alsager  v.  Close,  10 
M.  &  W.  576,  See  Jones  v.  Fort,  1 
M.  &  M.  196.  Smith  v.  Woodward, 
4  C.  &  P.  541.  Hare  v.  Waring,  3 
M.  &  W.  362  ;  and  see  Muskett  v. 
Drummond,  10  B.  &  C.  153.  Skaifb 
V.  Howard,  2  B.  &  C.  560.  In  Kit- 
chener V.  Power,  the  effect  of  this 
section  is  considered  at  length  in  the 
judgment  where  its  policy  is  very  ela* 
borately  considered,  and  to  which  the 
reader  is  referred. 

(A)  Edwards  v.    Sherren,  11  M.   & 
W.  595. 
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The  assignees,     after  the  advertisement  of  the  bankruptcy  in  the  London  Gazette, 

tlieir  office,  ^^j.  /j^- 1     were  in  any  other  part  of  Europe  at  the  date  of  the  adju- 

rights,  and  ^  -^  ^  ^  _  _    '' 

duties.  dication)  within  three  months  after  such  advertisement,  or  (if  he 

were  elsewhere  at  the  date  of  the  adjudication)  within  twelve 
months  after  such  advertisement,  have  commenced  a«  action,  suit, 
or  other  proceeding  (^)  to  dispute  or  annul  the  fiat,  and  shall  not 
have  prosecuted  the  same  with  due  diligence  and  with  effect,  the 
Gazette  containing  such  advertisement  shall  be  conclusive  evidence 
in  all  cases  as  against  such  bankrupt,  and  in  all  actions  at  law  or 
suits  in  equity  brought  by  the  assignees  for  any  debt  or  demand, 
for  which  such  bankrupt  might  have  sustained  any  action  or  suit 
had  he  not  been  adjudged  bankrupt,  that  such  person  so  adjudged 
bankrupt  became  a  bankrupt  before  the  date  and  suing  forth  of 
such  fiat,  and  that  such  fiat  was  sued  forth  on  the  day  on  which  the 
same  is  stated  in  the  Gazette  to  bear  date,  saving  all  rights  which 
shall  have  accrued  to  any  such  person  as  aforesaid  previous  to  the 
commencement  of  this  act,  and  in  respect  of  which  any  proceed- 
ings shall  be  pending  at  the  time  of  the  commencement  of  this  act, 
which  shall  be  adjudged  and  determined  as  if  this  act  had  not  been 
passed." 

A  further  provision  for  the  admission  of  documentary 
evidence  of  the  petitioning  creditor's  debt,  trading,  or  act  of 
bankruptcy,  in  case  of  the  death  of  vsritnesses  thereto,  is  made 
by  the  7th  section  of  stat.  2  &  3  Wm.  4.  c.  114.,  and  sect.  25 
of  5  &  6  Vict.  c.  122.,  which  shall  presently  be  set  out.  Let 
us  first,  however,  make  one  or  two  observations,  on  a  subject 
intimately  connected  with  the  enactments  of  which  we  have 
been  treating. 

Promsions  in  favour  of  Bankrupts  Debtors, — We  have 

(t)  A  petition  to  the  Court  of  Re-  the  proceeding  by  petition  is  the  pre- 
view to  annul  tlie  fiat  is  comprehended  senting  of  the  petition.  Neither  the 
within  the  words  "  other  proceeding  "  in  conversation  with  the  clerk  to  the  so- 
this  section.  But  the  proceeding,  as  licitor  to  the  fiat,  nor  the  notice  to  the 
well  as  the  action  or  suit,  must  be  Commissioner,  nor  the  mere  preparation 
.  commenced  within  the  twenty-one  of  the  petition,  can  be  considered  as 
days.  "  The  rule  is  imperative  ;  it  may  the  commencement  of  the  proceeding 
be  too  rigid,  but  the  Court  has  no  au-  within  the  meaning  of  the  section,"  by 
thority  to  relax  it  .  .  .  The  commence-  L.  C.  on  appeal.  Ex  parte  Tliorold, 
ment  of  the  action  or  suit  is  the  suing  3  M.,  D.  &  D.  G.  285. 
out  of  the  writ ;  the  commencement  of 
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seen  that,  by  the  ninety-second  section  of  the  Bankrupt  Act,  The  assignees, 
the  depositions,  and  by  5  &  6  Vict.  c.  122.  s.  24.,  the  Gazette,  rights,  and' 

become  conclusive  upon  debtors  to  the  bankrupt's  estate,  if        *^''' 

the  bankrupt  have  not,  within  a  certain  period,  given  notice 
of  his  intention  to  dispute  the^a^.  But,  as  it  would  be  hard 
upon  the  debtors,  if  they  were,  in  tlie  meantime,  to  be 
exposed  to  demands  by  the  assignees  to  which  they  probably 
would  have  no  defence,  although  it  would  be  unsafe  to  comply 
with  them  on  account  of  the  bankrupt's  right  to  question  the 
title  of  those  functionaries  and  the  validity  of  payments  made 
to  them ;  and  equally  hard  to  leave  them  open  to  proceedings 
at  the  suit  of  the  bankrupt,  after  the  time  at  which  the 
depositions  had  become  conclusive  between  them  and  the 
assignees ;  their  interests  are  provided  for  by  6  Geo.  4.  c.  16., 
and  by  5  &  6  Vict.  c.  122.  Sect.  93.  of  the  former  act  is  as 
follows : 

Sect.  93.  "  And  be  it  enacted,  That  if  the  assignees 'commence 
any  action  or  suit  for  any  money  so  due  to  the  bankrupt,  before 
the  time  allowed  as  aforesaid  for  him  to  dispute  the  commission 
shall  have  elapsed,  any  defendant  in  any  such  action  or  suit  shall 
be  entitled,  after  notice  given  to  the  assignees,  to  pay  the  same,  or 
any  part  thereof,  into  the  Court  in  which  such  action  or  suit  is 
brought,  and  all  proceedings  with  respect  to  the  money  so  paid  into 
Court  shall  thereupon  be  stayed,  and,  after  the  time  aforesaid  shall 
have  elapsed,  the  assignees  shall  have  the  same  paid  to  them  out  of 
Court." 

Sect.  94.  "  And  be  it  enacted,  That  all  persons  from  whom  the 
assignees  shall  have  recovered  any  real  or  personal  estate  either  by 
judgment  or  decree,  are  hereby  discharged,  in  case  the  commission 
be  afterwards  superseded,  from  all  demands  which  may  thereafter 
be  made  in  respect  of  the  same  by  the  person  or  persons  against 
whom  such  commission  issued,  and  all  persons  claiming  under  him 
or  them :  and  all  persons  who  shall,  without  action  or  suit,  bona  fide 
deliver  up  possession  of  any  real  or  personal  estate  to  the  assignees, 
or  pay  any  debt  claimed  by  them,  are  hereby  discharged  from  all 
claim  of  any  such  person  or  persons  as  aforesaid  in  respect  of  the 
same,  or  any  person  claiming  under  him  or  them  ;  provided  such 
notice  to  try  the  validity  of  the  commission  had  not  been  given, 
and  been  proceeded  in  within  the  time  and  in  manner  aforesaid." 
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The  assignees,         By  statutc  5  &  6  Vict.  c,  122.  s.  26.,  it  is  enacted, 

their  office, 

duties'  *"  "  That  if  the  assignees  commence  any  action  or  suit  for  any 

money  due  to  the  bankrupt's  estate  before  the  time  allowed  by  this 
act  for  the  bankrupt  to  dispute  the  fiat  shall  have  elapsed,  any 
defendant  in  any  such  action  or  suit  shall  be  entitled,  after  notice 
given  to  the  assignees,  to  pay  the  same  or  any  part  thereof  into 
the  Court  in  which  such  action  or  suit  is  brought ;  and  all  proceed- 
ings with  respect  to  the  money  so  paid  into  Court  shall  thereupon 
be  stayed,  until  the  time  aforesaid  shall  have  elapsed ;  and  if 
within  that  time  the  bankrupt  shall  not  have  commenced  such 
action,  suit,  or  other  proceeding  as  aforesaid,  and  prosecuted  the 
same  with  due  diligence,  the  money  shall  be  paid  out  of  Court  to 
the  assignees,  but  otherwise  shall  abide  the  event  of  such  action, 
suit,  or  other  proceeding  as  aforesaid,  and  upon  such  event  shall 
be  paid  out  of  Court,  either  to  the  assignees,  or  the  person  ad- 
judged bankrupt,  as  the  Court  shall  direct,  and  that,  after  such 
payment  so  made  into  Court,  it  shall  not  be  lawful  for  the  person  so 
adjudged  bankrupt  to  proceed  against  the  defendant  for  recovery 
of  the  same  money." 


Subsection  V.  —  Entry,    Custody,  and  Production  in 
Evidence  qf  Proceedings  on  a  Fiat. 

Entry,  custody,  The  entry,  custody,  and  production  in  evidence  of  the  pro* 
in  evidence  o^"  cccdings  on  the  fiat  IS  a  subject  so  much  connected  with  that 
proceedings  on    ^yc  liavc  bccn  just  Considering,  that  this  will  be,  perhaps,  the 

&  fiat. 

most  convenient  place  In  which  to  touch  on  it.  It  was  for- 
merly regulated  by  6  Geo.  4.  c.  16.,  wbich,  by  sect.  95.  con- 
firmed to  the  Lord  Chancellor  a  power,  first  given  Him  by  an 
act  of  5  Geo.  2.,  of  appointing  a  proper  person  to  enter  and 
keep  all  matters  relating  to  commissions,  and  which,  by 
section  96.  enacted  that,  In  cases  of  commissions  issued  after 
that  act,  no  commission,  assignment,  adjudication,  or  certificate 
of  conformity  should  be  evidence,  unless  entered  of  record, 
which  they  were  to  be  on  application ;  and  in  like  manner 
other  proceedings  In  bankruptcy  nilght  be  entered  of  record 
by  order  of  the  Chancellor;  and  a  certificate  upon  any 
document,  purporting  to  be  signed  by  the  person  appointed  as 
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above,  or  lils  deputy,  was  to  be  sufficient  evidence  of  the  Entry, custody, 
document  having  been  entered  of  record.  By  section  97.  fnevMenceot" 
office  copies  of  instruments  filed  with  the  Chancellor's  se-  Proceedings  on 

cretary  of  bankrupts,  were  made  evidence  of  the  contents  of  

the  originals. 

The  thirteenth  section  of  the  Bankrupt  Court  Act  directs, 
that  every  fiat,  prosecuted  in  the  Court  of  Bankruptcy,  shall 
be  filed  and  entered  of  record  in  the  said  Court.  At  length, 
by  stat.  2  &  3  Wm.  4.  c.  114.,  reciting  the  above  enactments 
of  6  Geo.  4.  c.  16.,  and  1  &  2  Wm.  4.  c.  5Q.,  and  the  ex- 
pediency of  having  all  matters  in  bankruptcy  under  the  same 
custody,  the  following  provisions  were  Introduced,  viz. : 
That  all  matters  in  bankruptcy  theretofore  entered  of  record, 
should  be  removed  Into  the  Court  of  Bankruptcy,  and  kept 
there  as  records,  under  the  custody  of  its  Clerk  of  Enrolments 
(for  whom  the  registrar  of  the  Court  of  Bankruptcy  at 
Basinghall  Street,  is  substituted  by  statute  5  &  6  Vict.  c.  122. 
ss.  74.  and  75.).  This  officer  is  to  have  the  custody  of  the 
records  of  the  Court,  and  by  section  4.,  on  the  order  of  a 
Judge  of  the  Court  of  Bankruptcy,  or,  if  he  please,  on  the 
application  of  any  party  Interested,  without  special  order,  is 
to  enter  of  record  proceedings  under  commissions  Issued 
before  the  passing  of  that  act. 

By  section  5.,  in  cases  of  fiats  prosecuted  before  country 
commissioners,  whether  before  or  since  this  act,  thej^a^,  ad- 
judication, appointment  of  assignees,  and  certificate  of  con- 
formity, are  to  be  entered  of  record  in  the  Court  of  Bank- 
ruptcy, and  other  proceedings  under  such  fiats  may  be  so 
entered  by  order  of  a  Judge. 

By  section  7.,  in  the  event  of  the  death  of  any  of  the 
witnesses  to  the  petitioning  creditor's  debt,  trading,  or  act  of 
bankruptcy,  the  assignees,  or  any  person  claiming  or  acting 
under  them,  may.  In  maintenance  of  any  right  which  the 
bankrupt  might  have  maintained  had  no  bankruptcy  happened, 
read  the  deposition  of  the  deceased  witness,  or  a  duly  au- 
thenticated copy  thereof.  In  evidence. 

By  section  8.  no  fiat  is  to  be  received  in  evidence,  unless 
first  entered  of  record. 

u  u 
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Entry,  custody,       By  section  9.  any  commission,  fiat,  adjudication,  appoint- 

and  production  .p-  ,'(^      ,        c  f>         • ,  ,^  -x 

in  evidence  of     ment  01  assignees,  certmcate  or  conrormity,  or  other  proceecl- 
proceedings  on   jjjg  j^  bankruptcy,  purporting  to  be  sealed  with  the  seal  of 

the  Court  of  Bankruptcy,  and  any  writing,  purporting  to  be 

a  copy  of  any  such  document,  and  purporting  to  be  sealed  as 
aforesaid,  shall,  without  further  proof,  be  good  evidence  of 
such  document,  and  of  its  having  been  entered  of  record. 
Provided  that  all  fiats  and  proceedings  entered  of  record 
before  the  passing  of  this  act  shall  be  received  in  evidence  on 
production  thereof,  with  the  certificate  thereon  purporting  to 
be  signed  by  the  person  appointed  to  enter  proceedings  in 
bankruptcy  or  his  deputy. 

Statute  5  &  6  Vict.  c.  122.  contains  the  following  provisions 
on  this  subject.     By  sect.  25.  it  is  enacted, 

"  That  in  the  event  of  the  death  of  any  witness  deposing  to  the 
petitioning  creditor's  debt,  trading,  or  act  of  bankruptcy,  under 
any  fiat  in  bankruptcy  already  issued  or  hereafter  to  be  issued,  the 
deposition  of  any  such  deceased  witness,  purporting  to  be  sealed 
with  the  seal  of  the  Court  of  Bankruptcy,  or  a  copy  thereof,  pur- 
porting to  be  so  sealed,  shall  in  all  cases  be  receivable  in  evidence 
of  the  matters  therein  respectively  contained." 

By  sect..  47. 

"  That  every  fiat  in  bankruptcy  prosecuted  in  the  country,  and 
the  proceedings  under  such  fiat,  or  any  part  of  such  proceedings, 
or  copies,  or  minutes  of  every  such  fiat  and  proceedings,  or  part 
thereof,  at  such  time,  and  in  such  manner  and  form  as  the  Lord 
Chancellor  shall  direct,  shall  be  transmitted  by  the  Court  acting 
in  the  prosecution  of  such  fiat  to  the  Court  of  Bankruptcy  in 
London,  to  be  there  filed  and  kept  among  the  records  of  the  said 
Court." 

In  addition  to  the  other  documents  relative  to  the  bank- 
ruptcy, Stat.  5  &  6  Vict.  c.  122.  s.  73.  directs, 

Sect.  73.  "  That  the  registrar  of  the  Court  of  Bankruptcy  for 
the  time  being  acting  at  the  said  Court  in  Basinghall  Street  shall 
keep  books,  in  which  he  shall  enter,  in  a  form  to  be  prepared  by 
him,  subject  to  the  sanction  of  the  commissioners  of  the  Court  of 
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Bankruptcy  acting  in  the  city  of  London  as  aforesaid,  or  the  major  Entry,  custody, 

part  of  them,  and  approved  of  by  the  Lord  Chancellor,  an  abstract  ?"   P/P  "'^^'"^ 
■^  7  rr  J  7  in  evidence  or 

of  the  proceedings  filed  in  the  Court  of  Bankruptcy,  or  such  part  proceedings  oa 

thereof  as  shall  be  necessary  to  give  a  correct  view  of  the  estate  to  ' 

which  such  proceedings  shall  relate,  and  the  management  thereof, 
with  an  alphabetical  index  to  each  book,  and  a  general  alphabetical 
index  to  the  whole  of  such  books,  which  books  shall  be  open  to  all 
concerned." 


Exemption  from  Stamp  Duty.  —  By  6  Geo.  4.  c.  16.  s.  98. 
instruments  relating  to  the  estate  and  effects  of  the  bankrupt, 
are  exempted  from  stamp  duty. 


Subsection  VI. — Dividend  and  Audit. 


Pursuing  our  account  of  the  course  of  proceedings  on  a  Dividend  and 
bankruptcy,    and  having  touched  upon   the   office,    rights,  


duties,  and  privileges  of  the  assignees,  we  come  to  the  mode 
of  distributing  the  bankrupt's  effects,  when  realized  by  those 
functionaries,  among  the  creditors  who  have  proved  their 
debts.     Stat.  6  Geo.  4.  c.  16.  enacted  in 

Sect.  106.  "  That  the  commissioners  shall,  at  the  meeting 
appointed  for  the  last  examination  of  the  bankrupt,  appoint  a 
public  meeting,  not  sooner  than  four  calendar  months  from  the 
issuing  of  the  commission,  nor  later  than  six  from  the  last  ex- 
amination of  the  bankrupt,  whereof  they  shall  give  twenty-one 
days'  notice  in  the  Gazette,  to  audit  the  accounts  of  the  assignees ; 
and  the  assignees  at  such  meeting  shall  deliver  upon  oath  a  true 
statement  in  writing  of  all  money  received  by  them,  and  when,  and 
on  what  account,  and  how  employed  ;  and  the  commissioners  shall 
examine  such  statement,  and  compare  the  receipts  with  the  pay- 
ments, and  ascertain  what  balances  have  been  in  the  hands  of  such 
assignees,  and  shall  inquire  whether  any  sum  in  their  hands  ought 
to  be  retained ;  and  may  examine  the  assignees  upon  oath,  touch- 
ing such  accounts,  and  the  assignees  shall  be  allowed  to  retain  all 

u  u  2 
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Dividend  and     money  expended  in  suing  out  and  prosecuting  such  commission, 

^"'^'^^ and  all  other  just  allowances."  (j) 

By  sect.  107.  "  The  commissioners  shall,  not  sooner  than  four, 
nor  later  than  twelve  calendar  months  from  the  issuing  the  com- 
mission, appoint  a  public  meeting  (whereof  they  shall  give  twenty- 
one  days'  notice  in  the  Gazette),  to  make  a  dividend,  at  which  all 
creditors  who  have  not  proved  shall  be  entitled  to  prove ;  and  the 
commissioners  at  such  meeting  shall  order  such  part  of  the  net 
produce  of  the  estate  in  the  hands  of  the  assignees,  as  they  think 
fit,  to  be  forthwith  divided  amongst  such  creditors  as  have  proved 
debts  under  the  commission,  in  proportion  to  their  respective  debts, 
and  shall  make  an  order  (k)  for  a  dividend  in  writing  under 
their  hands,  and  shall  cause  one  part  of  such  order  to  be  filed 
amongst  the  proceedings  under  the  commission,  and  deliver  another 
part  to  the  assignees,  which  order  shall  contain  an  account  of  the 
time  and  place  of  making  such  order,  of  the  amount  of  the  debts 
proved,  of  the  money  remaining  in  the  hands  of  the  assignees  to 
be  divided,  of  how  much  in  the  pound  is  then  ordered  to  be  paid 
to  every  creditor,  and  of  the  money  allowed  by  the  commissioners 
to  be  retained  by  the  assignees,  with  their  reasons  for  allowing 
the  same  to  be  so  retained ;  and  the  assignees,  in  pursuance  of 
such  order,  shall  forthwith  make  such  dividend,  and  take  receipts 
in  a  book  to  be  kept  for  that  purpose,  from  each  creditor  ;  and 
such  order  and  receipt  shall  be  a  discharge  to  every  such  assignee 
for  so  much  as  he  shall  pay  pursuant  to  such  order  ;  and  no  di- 
vidend shall  be  declared,  unless  the  accounts  of  the  assignees  shall 
have  been  first  so  audited  as  aforesaid,  and  such  statement  delivered 
by  them  upon  oath  as  aforesaid." 

Where  claims  have  been  entered,  they  are  considered 
proofs  in  calculating  the  dividend,  and  a  dividend  is  reserved 
for  them  ;  but  at  the  second  or  final  dividend,  they  are  struck 
out  if  not  substantiated.  When  a  creditor  proves  his  debt 
after  a  dividend,  the  practice  is,  first  to  pay  him  equally  with 


(j)  By  1  &  2  Wm.  4.  c.  56.  s.  47.,  ration  of  the  sum  ordered  to  be  divided 

no  fee  is  payable  on  any  audit  meeting,  from  the  bulk  of  the  estate,  and  if  a 

unless   there    appear    to  the    commis-  creditor  neglect  to  apply  for  his  share 

sioners  to  be   sufficient    assets  of  the  at  the  time  appointed  for  payment,  it 

bankrupt's  estate  for  payment  thereof.  remains   at    his  own  risk.     Ex  parte 

(A)  This  order  operates  as  a  sepa-  Powe),  Mon.  &  Mac.  283. 
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those  who  proved  before,  and  then  to  direct  a  general  dlstrl-  Dividend  and 

bution  of  the  residue.  (Z)  "     

The  following  are  the  provisions  for  a  second  or  final 
dividend : 

Sect.  109.  enacts,  "  That  if  the  estate  shall  not  have  been  wholly 
divided  upon  the  first  dividend,  the  commissioners  shall,  within 
eighteen  calendar  months  after  the  issuing  of  the  commission,  ap- 
point a  public  meeting  (whereof  they  shall  give  twenty-one  days' 
notice  in  the  Gazette),  to  make  a  second  dividend,  when  all 
creditors  who  have  not  proved  may  prove ;  and  the  commissioners 
at  such  meeting,  after  taking  such  audit  as  herein-before  directed, 
shall  order  the  balance  in  the  hands  of  the  assignees  to  be  forth- 
with divided  amongst  such  creditors  as  shall  have  proved ;  and 
such  second  dividend  shall  be  final,  unless  any  action  or  suit  be 
depending,  or  any  part  of  the  estate  be  standing  out,  or  some  other 
effects  of  the  bankrupt  shall  afterwards  come  to  the  assignees,  in 
which  case  they  shall,  as  soon  as  may  be,  convert  such  effects  into 
money,  and  within  two  calendar  months  divide  the  same  in  manner 
aforesaid." 

Stat.  5  &  6  Vict.  c.  122.  s.  27.  enacts, 

"  That  it  shall  be  lawful  for  the  Court  authorized  to  act  in  the 
prosecution  of  any  fiat  in  bankruptcy,  whenever  such  Court  shall 
think  fit,  at  or  after  the  sitting  appointed  for  the  last  examination 
of  the  bankrupt  named  in  such  fiat,  to  audit  the  assignees'  ac- 
counts, and  to  make  a  declaration  of  dividend  under  such  fiat, 
subject  nevertheless  to  such  advertisement,  and  such  other  pro- 
visions relating  to  such  audits  and  dividends  as  are  now  required 
in  respect  of  audits  and  dividends  under  bankrupts'  estates,  except 
such  provisions  as  relate  to  the  limitation  of  time  in  any  manner 
respecting  such  audits  and  dividends,  or  the  appointment  thereof." 

With  respect  to  unclaimed  dividends,  their  disposition  is 
now  regulated  by  5  &  6  Wm.  4.  c.  29.  which,  after  repealing 
the  enactments  of  6  Geo.  4.  c.  16.  upon  that  subject,  directs 
that  they  shall  be  paid  to  the  credit  of  the  accountant  in 
bankruptcy  to  an  account  in  the  Bank,  entitled  The  uu' 
claimed  Dividend  Account,  and  be  there  subject  to  the  order 
of  any  commissioner  (against  which  there  is  an  appeal  to  the 
Court  of  Review),  or  to  that  of  the  Court  of  Review  itself, 

(JL)  Eden,  378. 
U  U  3 


662 


MERCANTILE   REMEDIES. 


Diridend  and 
audit. 


for  the  payment  of  any  dividend  thereout,  and  to  the  order  of 
the  Lord  Chancellor  for  the  investment  thereof  in  govern- 
ment securities,  which  securities  are  to  be  carried  to  the 
Bankruptcy  Fund  Account. 

Sect  7.  marks  out  the  duty  of  the  assignees  with  respect  to 
unclaimed  dividends,  and  prescribes  the  times  within  which  a 
certificate  of  their  amount  must  be  filed  with  the  secretary  of 
bankrupts,  and  the  amount  transferred  to  the  Unclaimed 
Dividend  Account. 


Consequences 
of  bankruptcy 
to  bankrupt 
himself,  &c. 


Section  YII.  —  Consequences  of  Bankruptcy  to  Bankrupt 
himself,  —  Punishment  for  Misconduct.  —  Allowance.  — 
Surplus.  —  Certificate. 

Having  described  the  mode  In  which  the  bankrupt's  effects 
are  distributed,  let  us  turn  to  that  unfortunate  person  himself. 
We  have  seen  how  he  is,  immediately  after  adjudication, 
summoned  to  surrender  and  conform;  the  punishments  in- 
flicted on  him  for  disobedience ;  and  the  protection  to  which 
he  may  entitle  himself  by  conformity ;  the  power  of  the 
commissioners  to  examine  him,  and  their  right  to  adjourn 
his  last  examination,  which  we  will  now  suppose  him  to  have 
passed  without  incurring  any  of  those  penalties  Inflicted  on 
fraudulent  and  obstinate  bankrupts  by  stat.  6  Geo.  4.  c.  16. 
s.  112.,  which  rendered  him  a  felon,  and  subjected  him  to 
transportation  or  imprisonment  if,  after  notice,  such  as  is 
there  specified,  he  failed  to  surrender  himself,  or  to  submit 
to  be  examined,  and  to  make  a  full  discovery  of  his  affairs 
and  delivery  up  of  his  property,  or  by  statute  5  &c  Q  Vict, 
c.  122.,  which  contains  the  following  provisions  in  sects.  32. 
34,  35,  and  36. 

Sect.  32.  "  That  if  any  person  adjudged  bankrupt  after  the 
commencement  of  this  act  shall  not,  upon  the  day  limited  for  the 
surrender  of  such  bankrupt,  and  before  three  of  the  clock  of  such 
day,  or  at  the  hour,  and  upon  the  day  allowed  him  for  finishing  his 
examination,  after  notice  thereof  in  writing  to  be  left  at  the  usual 
or  last  known  place  of  abode  or  business  of  such  person,  or  per- 
sonal notice,  in  case  such  person  be  then  in  prison,  and  notice 
given  in  the  London  Gazette  of  the  issuing  of  the  fiat,  and  of  the 
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sittings  of  the  Court  authorized  to  act  in  the  prosecution  of  the  fiat  Consequences 
against  him,  surrender  himself  to  such  Court,  and  sign  or  sub-  °^  bankrupr^ 
scribe  such  surrender,  and  submit  to  be  examined  before  such  himself,  &c. 
Court  from  time  to  time  upon  oath  (m)  ;  or  if  any  such  bankrupt, 
upon  such  examination,  shall  not  discover  all  his  real  and  personal 
estate,  and  how,  and  to  whom,  upon  what  consideration,  and  when 
he  disposed  of,  assigned,  or  transferred  any  such  estate,  and  all 
books,  papers,  and  writings  relating  thereunto,  (except  such  part 
as  shall  have  been  really  and  bona  fide  before  sold  or  disposed  of 
in  the  way  of  his  trade,  or  laid  out  in  the  ordinary  expense  of  his 
family) ;  or  if  any  such  bankrupt  shall  not  upon  such  examination 
deliver  up  to  the  said  Court  all  such  part  of  such  estate,  and  all 
books,  papers,  and  writings  relating  thereunto,  as  shall  be  in  his 
possession,  custody,  or  power  (except  the  necessary  wearing  ap- 
parel of  himself,  his  wife,  and  children)  ;  or  if  any  such  bankrupt 
shall  remove,  conceal,  or  embezzle  any  part  of  such  estate  to  the 
value^of  ten  pounds  or  upwards,  or  any  books  of  account,  papers,  or 
writings  relating  thereto,  with  intent  to  defraud  his  creditors; 
every  such  bankrupt  shall  be  deemed  guilty  of  felony,  and  be  liable 
to  be  transported  for  life,  or  for  such  term,  not  less  than  seven 
years,  as  the  Court  before  which  he  shall  be  convicted  shall  ad- 
judge, or  shall  be  liable  to  be  imprisoned,  with  or  without  hard 
labour,  in  any  common  gaol,  penitentiary  house,  or  house  of  cor- 
rection, for  any  term  not  exceeding  seven  years." 

Sect.  34.  "  That  if  any  bankrupt  shall,  after  an  act  of  bank- 
ruptcy committed,  or  in  contemplation  of  bankruptcy,  or  with 
intent  to  defeat  the  object  of  this  or  any  other  statute  relating  to 
bankrupts,  and  after  the  commencement  of  this  act,  have  destroyed, 
altered,  mutilated,  or  falsified  any  of  his  books,  papers,  writings,  or 
securities,  or  made,  or  been  privy  to  the  making  of  any  false  or 
fraudulent  entry  in  any  book  of  account  or  other  document,  with 
intent  to  defraud  his  creditors,  every  such  bankrupt  shall  be  deemed 
to  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable  to  be  imprisoned  in  any  common  gaol  or  house  of  cor- 
rection for  any  term  not  exceeding  three  years,  with  or  without 
hard  labour." 

Sect.  35.  "  That  if  any  bankrupt  shall  within  three  months 
next  preceding  his  bankruptcy,  and  after  the  commencement  of 

(m)  See  Stat.  8  &  9  Vict.  c.  4,  which     is   now    illegal.      In  re   Ramsden,    15 
substitutes  a  declaration  for  an  oath  by     L.  J.  Q.  B.  234. 
the  bankrupt    An  examination  on  oath 

u  u  4 
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this  act,  under  the  false  colour  and  pretence  of  carrying  on  bur 
siness  and  dealing  in  the  ordinary  course  of  trade,  have  obtained 
on  credit  from  any  other  person  any  goods  or  chattels  with  intent 
to  defraud  the  owner  thereof,  or  if  any  bankrupt  shall  within  the 
time  aforesaid,  with  such  intent,  have  removed,  concealed,  or  dis- 
posed of  any  goods  or  chattels  so  obtained,  knowing  them  to  have 
been  so  obtained,  every  such  person  so  offending  shall  be  deemed 
to  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable  to  imprisonment  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour." 

Sect.  36.  "That  it  shall  be  lawful  for  the  Court  authorized 
to  act  in  the  prosecution  of  any  fiat  in  bankruptcy  issued  after  the 
commencement  of  this  act,  upon  the  request  in  writing  of  at  least 
three  creditors  (not  being  partners),  who  shall  have  respectively 
proved  debts  of  the  amount  of  fifty  pounds  or  upwards  under  such 
fiat,  to  direct  the  assignees  of  the  bankrupt  named  in  such  fiat, 
if  he  shall  be  suspected  of,  or  charged  with  the  commission  of  any 
of  the  offences  specified  in  this  Act,  to  institute  and  carry  on 
a  prosecution  of  such  bankrupt  for  such  offence,  and  to  order  that 
the  costs  and  expenses  to  be  incurred  in  such  prosecution  shall  be 
paid  out  of  the  estate  and  effects  of  the  said  bankrupt,  and  such 
assignees  shall  thereupon  institute  and  carry  on  such  prosecution ; 
and  in  case  the  said  assignees  shall  refuse  or  neglect  to  insti- 
tute and  carry  on  to  conviction  such  prosecution,  having  no  lawful 
or  reasonable  impediment  made  known  to  and  allowed  by  the 
said  Court,  the  said  Court  may  order  the  same  to  be  instituted 
and  carried  on  either  by  the  official  assignee  alone,  or  by  the 
creditors  making  such  request  as  aforesaid,  as  the  said  Court  may 
think  fit." 

The  next  subjects  for  consideration  are,  Ms  allotoance ;  hia 
rlf'ht  to  the  surplus,  if  any,  of  his  own  estate ;  his  certificate 
and  the  consequences  of  obtaining  it. 

Allowance.  —  The  bankrupt's  claim  to  an  allowance  was 
governed  by  6  Geo.  4.  c.  16.  ss.  128,  129.,  which  enacted, 
that  every  bankrupt  who  had  obtained  his  certificate  should 
be  entitled  to  the  following  rate  of  allowance  out  of  the  net 
produce  of  his  estate. 

If  his  estate  paid  1  Os.  in  the  pound,  5  per  cent.,  but  not  to  exceed  400/. 
„  „  12s.  6d.  7{         „  „  „  500/. 

„  „  15s.  or  upwards  10  „  „  „  600i 
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If  it  paid  less  than  10^.  in  the  pound,  the  allowance  was   Consequences 

.  .  .     .  ,         .  of  bankruptcy 

left  to  the  discretion  of  the  commissioners  and  assignees,  but  to  bankrupt 
was  not  to  exceed  3  per  cent,  or  300Z.  ""^^  '    '^ 

In  joint  commissions  one  partner  might,  by  sect.  129.,  be 
entitled  to  allowance  though  the  other  might  not. 

It  will  be  observed  that  the  allowance  was  only  given 
in  case  the  bankrupt  obtained  his  certificate  :  that  was  a 
condition  precedent,  and  to  satisfy  it  the  certificate  must 
have  been  allowed  (w);  neither  could  he  be  entitled  to 
receive  it  before  a  final  dividend  was  made,  because,  till 
then,  there  was  no  mode  of  ascertaining  its  quantum,  (o) 
However,  his  right  to  it  became  a  vested  interest,  even 
before  dividend,  in  such  a  manner  that  if  he  died  it  passed  to 
his  representatives,  {p) 

By  5  &  6  Vict.  c.  122.  ss.  44  &  45.  it  is  enacted. 

Sect.  44.  "  That  every  bankrupt  who  shall  have  obtained  his 
certificate  under  any  fiat  issued  after  the  commencement  of  this 
act,  if  the  net  produce  of  his  estate  in  hand  shall,  by  any  order 
of  dividend  (with  or  without  prior  dividend),  pay  the  creditors  who 
before  or  at  the  time  of  making  such  order  have  proved  debts 
under  the  fiat  ten  shillings  in  the  pound,  shall  be  allowed  and 
paid  five  pounds  per  centum  out  of  such  produce,  provided  such 
allowance  shall  not  exceed  four  hundred  pounds ;  and  every  such 
bankrupt,  if  such  produce  shall  (with  or  without  prior  dividend) 
pay  such  creditors  twelve  shillings  and  sixpence  in  the  pound, 
shall  be  allowed  and  paid  as  aforesaid  seven  pounds  ten  shillings 
per  centum,  provided  such  allowance  shall  not  exceed  five  hundred 
pounds ;  and  every  such  bankrupt,  if  such  produce  shall  (with  or 
without  prior  dividend)  pay  such  creditors  fifteen  shillings  in  the 
pound  or  upwards,  shall  be  allowed  and  paid  as  aforesaid  ten 
pounds  per  centum,  provided  such  allowance  shall  not  exceed  six 
hundred  pounds ;  and  provided  always,  that  such  allowance  as 
aforesaid  shall  not  be  payable  to  any  bankrupt  until  after  the 
expiration  of  twelve  months  from  the  date  of  the  fiat,  and  such 

(n)  Ex  parte  Pavey,  2  G.  &  J.  358,         (o)  Ex  parte  Minchin,   1  M.  &  M. 

and  see  s.  130,  post,  672,  which  takes  135.     Ex  parte  Surridge,  ibid.  287. 
away  the  allowance  and  certificate  in         (p)  Ex  parte   Safford,    2  G.    &    J. 

certain  cases  of  misconduct.  1 28. 
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allowance  shall  then  be  payable  only  in  the  event  of  the  dividends 
paid  to  the  creditors,  who  at  any  time  before  the  expiration 
of  such  twelve  months  shall  have  proved  debts  under  the  fiat, 
being  of  the  requisite  amount  in  that  behalf  aforesaid  ;  and  if  at 
the  expiration  of  such  time  the  dividends  paid  as  aforesaid  shall 
not  amount  to  ten  shillings  in  the  pound,  it  shall  be  lawful  for  the 
Court  to  allow  such  bankrupt  so  much  as  the  assignees  and  Court 
shall  think  fit,  not  exceeding  three  pounds  "per  centum  and  three 
hundred  pounds." 

Sect.  45.  "  That  in  all  joint  fiats,  under  which  any  partner  shall 
have  obtained  his  certificate,  if  a  sufiSicient  dividend  shall  have 
been  paid  upon  the  joint  estate,  and  upon  the  separate  estate 
of  such  partner,  he  shall  be  entitled  to  allowance,  although  his 
other  partner  may  not  be  entitled  to  any  allowance." 


Surplus.  —  As  the  object  of  taking  the  bankrupt's  pro- 
perty from  him  is  to  apply  it  towards  the  satisfaction  of  his 
debts,  it  follows  that,  when  those  debts  are  completely 
satisfied,  the  surplus,  if  any,  ought  to  be  restored  to  him. 
Accordingly,  6  Geo.  4.  c.  16.  s.  132.  obliges  the  assignees  to 
declare  to  the  bankrupt,  if  required,  how  they  have  disposed 
of  his  property,  and  to  pay  him  or  his  representative  the 
surplus,  if  any.  The  same  section  enables  him  to  recover 
any  debt  remaining  due  to  him  after  his  creditors  have  been 
paid. 

In  the  case  of  a  firm,  the  surplus  of  the  joint  estate  must 
be  apportioned  according  to  the  state  of  accounts  between 
the  partners.  (5')  There  can,  of  course,  be  no  surplus  until 
the  creditors  have  received  twenty  shillings  in  the  pound ; 
and  they  have  a  right  also  to  interest,  from  the  date  of  the 
fiat,  on  their  respective  debts. 

Formerly  those  creditors  only  had  a  right  to  interest  who 
had  originally  contracted  for  it ;  and,  even  then,  a  bond 
creditor  was  not  entitled  to  interest  beyond  the  penalty,  (r) 


(5)  Ex  parte  Lanfear,  1  Rose,  442. 
Ex  parte  King,  17  Ves.  115,  Ex 
parte  Taylor,  2  Rose,  175.  Ex  parte 
Franklyn,  Buck.  332. 

(r)  Bromley  v.  Goodere,  1  Atk.  75. 


Ex  parte  Morley,  3  Bro.  C.  C.  79  ;  1 
Ves  jun.  132.  Ex  parte  Champion, 
3  Bro.  C.  C.  436.  Ex  parte  Hankey 
ihid.  504.  Ex  parte  Mills,  2  Ves.  jun. 
295. 
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The  Legislature,  however,  considering  that  a  postponement  Consequences 
of  the  sale  of  the  bankrupt's  property  might  often  increase  its  to  bankrupt 
value,  so  as  to  create  a  surplus,  and  yet  upon  the  whole  be  h""seif,  &c. 
prejudicial  to  the  creditors  themselves  {s),  thought  fit  to  ob- 
viate their  objections  to  such  a  postponement,  by  giving  them 
interest  out  of  the  surplus.     Accordingly,  by  6  Geo.  4.  c.  16. 
8. 132.,  before  the  surplus  can  be  paid  over,  the  creditors 
receive  interest  from  the  date  of  the  commission,  those  whose 
debts  carry  interest,  at  the  rate  reserved  or  by  law  payable, 
others  at  four  per  cent. 

TVTiere  the  bankrupt  is  on€  of  a  firm,  the  right  of  his 
separate  creditors  to  interest  in  the  event  of  a  surplus,  is 
postponed  to  the  right  of  the  joint  creditors  to  have  their 
dividends  made  up  to  twenty  shillings  in  the  pound,  (t) 
But  the  right  of  every  creditor  to  interest  is  preferred  to 
that  of  a  partner  or  his  assignee  to  prove  (m),  and  postponed 
to  the  bankrupt's  claim  of  his  allowance,  (y) 

Certificate.  —  At  the  commencement  of  this  chapter  it  was 
observed,  that  the  policy  of  the  bankrupt  law  comprehends 
two  grand  objects.  First,  the  distribution  of  the  debtor's 
effects  in  the  most  expeditious,  equal,  and  economical  mode ; 
and.  Secondly,  the  liberation  of  his  person  from  the  demands 
of  his  creditors,  after  he  has  made  a  full  surrender  of  his 
property.  Having  sketched  the  means  adopted  by  the  Legis- 
lature for  the  accomplishment  of  the  former  purpose,  let  us 
consider  those  by  which  it  effects  the  latter. 

By  Stat.  6  Geo.  4.  c.  16.  s.  121., 

♦'  Every  baiikrupt  who  shall  have  duly  surrendered,  and  in  all 

(s)  For   instance,    suppose    the    as-  the  pound  upon  his  debt,    he   would 

sets  would  have  paid  nineteen  shillings  have  made  four  per  cent,  per  annum, 

in  the  pound,  if  divided  immediately,  during    those   four    years,    upon    the 

and   twenty-one   shillings   after   post-  whole  amount  of  his  dividend, 

poning   the   sale   for   four   years  :     in  {t)  Ex  parte  Boardman,  1  Cox,  275. 

such  a  case,  at  the   end  of  the   four  Ex  parte    Clarke,    4   Ves.    677.      Ex 

years  there  would  have  been  a  surplus  parte  Wood,  2  jM.,  D.  &  D.  G.  283. 

of  one  shilling  in  the  pound,  and  yet  («)  Ex  parte  Reeves,  9  Ves.    588. 

the  creditor  would  have  been  a  loser,  Ex  parte  Ogle,  Mont.  850. 

if  we  suppose,  as  we  ought  to  do,  that  («)  Ex  parte  Morris,  2  Bro.   C.  C. 

had  he  received  nineteen  shillings  in  79 ;  1  Ves.  jun.  132. 
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things  conformed  himself  to  the  laws  in  force  concerning  bank- 
rupts at  the  time  of  issuing  the  commission  against  him,  shall 
be  discharged  from  all  debts  due  by  him  when  he  became  a 
bankrupt,  and  from  all  claims  and  demands  hereby  made  proveable 
under  the  commission,  in  case  he  shall  obtain  a  certificate  of  such 
conformity,  so  signed  and  allowed,  and  subject  to  such  provisions 
as  herein-after  directed  ;  but  no  certificate  shall  release  or  dis- 
charge any  person  who  was  partner  with  such  bankrupt  at  the 
time  of  his  bankruptcy,  or  who  was  then  jointly  bound,  or  had 
made  any  joint  contract  with  such  bankrupt," 

Sect.  122.  "And  be  it  enacted,  That  such  certificate  shall  be 
signed  by  four-fifths  in  number  and  value  of  the  creditors  of  the 
bankrupt,  who  shall  have  proved  debts  under  the  commission  to 
the  amount  of  twenty  pounds  or  upwards,  or  after  six  calendar 
months  from  the  last  examination  of  the  bankrupt,  then  either 
by  three-fifths  in  number  and  value  of  such  creditors,  or  by  nine- 
tenths  in  number  of  such  creditors,  who  shall  thereby  testify  their 
consent  to  the  said  bankrupt's  discharge  as  aforesaid ;  and  no  such 
certificate  shall  be  such  discharge,  unless  the  commissioners  shall, 
in  writing  under  their  hands  and  seals,  certify  to  the  Lord  Chan- 
cellor that  such  bankrupt  has  made  a  full  discovery  of  his  estate 
and  effects,  and  in  all  things  conformed  as  aforesaid,  and  that  there 
does  not  appear  any  reason  to  doubt  the  truth  or  fulness  of  such 
discovery,  and  also  that  the  creditors  have  signed  in  manner 
hereby  directed,  and  unless  the  bankrupt  make  oath  in  writing 
that  such  certificate  and  consent  were  obtained  without  fraud,  and 
unless  such  certificate  shall,  after  such  oath,  be  allowed  by  the 
Lord  Chancellor,  against  which  allowance  any  of  the  creditors 
of  the  bankrupt  may  be  heard  before  the  Lord  Chancellor." 


By  5  &  6  Vict.  c.  122.  s.  37.  it  is  enacted, 

"  That  every  bankrupt,  who  shall  have  duly  surrendered  and  in 
all  things  conformed  himself  to  the  laws  in  force  at  the  time  of  the 
issuing  the  fiat  in  bankruptcy  against  him,  shall  be  discharged 
from  all  debts  due  by  him  when  he  became  bankrupt,  and  from 
all  claims  and  demands  made  proveable  under  the  fiat,  in  case 
he  shall  obtain  a  certificate  of  such  conformity  so  signed  and 
allowed,  and  subject  to  such  provisions  as  hereinafter  mentioned ; 
and  no  certificate  of  such  conformity  by  any  such  bankrupt  shall 
release  or  discharge  such  bankrupt  from  such  debts,  claims,  or 
demands,  unless  such  certificate  shall  be   obtained,  allowed,  and 
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confirmed  according  to  such  provisions  :  Provided  always,  that  no   Conse«juences 
such  certificate  shall  release  or  discharge  any  person  who  was  «' bankruptcy 
partner  with  such  bankrupt  at  the  time  of  his  bankruptcy,  or  was  himself,  &c. 
then  jointly  bound,  or  had  made  any  joint  contract  with  such  bank- 
rupt ;  and  provided  also,  that  nothing  herein  contained  shall  affect 
the  validity  of  any  certificate  allowed  by  the  Lord  Chancellor  or 
Court  of  Review  previous  to  the  commencement  of  this  act." 

The  considerations  respecting  the  certificate  naturally  divide 
themselves  into  those  of  the  mode  in  which  it  is  obtained ; 
the  reasons  for  which  it  may  be  denied ;  and  its  effect  when 
granted. 

As  to  the  mode  in  which  it  is  obtained.  —  It  must,  under 
6  Geo.  4.  c.  16.,  before  six  calendar  months  from  the  bank- 
rupt's last  examination,  have  been  signed  by  four-fifths  in 
number  and  value  of  his  creditors  to  the  amount  of  twenty 
pounds,  afterwards  by  three-fifths  in  number  and  value,  or 
nine-tenths  in  number ;  and  if  the  number  of  creditors  was 
not  exactly  divisible,  one  must  have  signed  for  the  fraction 
over ;  thus,  if  seventeen  had  proved,  and  more  than  six  months 
had  elapsed,  then,  as  three-fifths  of  seventeen  equal  lOj, 
eleven  creditors  must  have  signed,  {w)  No  creditor  was 
entitled  to  sign  who  would  not  be  entitled  to  a  dividend  (x) ; 
nor  could  a  creditor  sign  in  his  own  right,  and  also  in  auter 
droit,  ex  gr.  as  executor  of  another,  {j/)  The  signature  of  the 
commissioner  was  also  requisite  under  6  Geo.  4.  c.  16.  s.  124., 
and  the  allowance  of  the  chancellor  under  sect.  122. 

By  5  &  6  Vict.  c.  122.  s.  39.,  it  is  enacted, 

"  That  it  shall  be  lawful  for  the  Court  authorized  to  act  in  the 
prosecution  of  any  fiat  in  bankruptcy  already  issued  or  hereafter 
to  be  issued,  on  the  application  of  the  bankrupt  named  in  such  fiat, 
to  appoint  a  public  sitting  for  the  allowance  of  such  certificate  to 
the  bankrupt  named  in  such  fiat  (whereof  and  of  the  purport 
whereof  twenty-one  days'  notice  shall  be  given  in  the  London 
Gazette  and  to  the  soUcitor  of  the  assignees) ;  and  at  such  sitting 

(tt>)  Eden,  396.  (y)  Ex  parte  Saumarez,  1  Atk.  85. 

(i)  £Jx/)arfeBuckner,|Co.  B.  L.439.     jEx  parte  St racey,  ]  Ros?,  66. 
Radcliffe  v.  Gunson,  6  Madd.  1 93.  , 
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any  of  the  creditors  of  such  bankrupt  may  be  heard  against  the 
allowance  of  such  certificate  ;  but  it  shall  not  be  requisite  for  such 
certificate  to  be  signed  by  any  of  the  creditors  of  such  bankrupt ; 
and  such  Court,  having  regard  to  the  conformity  of  the  bankrupt 
to  the  laws  relating  to  bankrupts,  and  to  the  conduct  of  the  bank- 
rupt as  a  trader  before,  as  well  as  after  his  bankruptcy,  shall  judge 
of  any  objection  against  allowing  such  certificate,  and  either  find 
the  bankrupt  entitled  thereto,  and  allow  the  same,  or  refuse,  or  sus- 
pend the  allowance  thereof,  or  annex  such  conditions  thereto  as  the 
justice  of  the  case  may  require  :  provided  always,  that  no  certificate 
shall  be  such  discharge,  unless  such  Court  shall,  in  writing  under 
hand  and  seal,  certify  to  the  Court  of  Review  that  such  bankrupt 
has  made  a  full  discovery  of  his  estate  and  effects,  and  in  all  things 
conformed  as  aforesaid,  and  that  there  does  not  appear  any  reason 
to  doubt  the  truth  or  fulness  of  such  discovery,  and  unless  the 
bankrupt  make  oath  in  writing  that  such  certificate  w^as  obtained 
fairly  and  without  fraud,  and  unless  the  allowance  of  such  certifi- 
cate shall,  after  such  oath,  be  confirmed  by  the  Court  of  Review, 
against  w^hich  confirmation  any  of  the  creditors  of  the  bankrupt 
may  be  heard  before  such  Court." 

In  order  that  creditors  may  act  with  an  unbiassed  discre- 
tion, 6  Geo.  4.  c.  16.  sect.  125.  provided, 

"  That  any  contract  or  security  {z)  made  or  given  by  any  bank- 
rupt or  other  person  unto  or  in  trust  for  any  creditor,  or  for  secur- 
ing the  payment  of  any  money  due  by  such  bankrupt  at  his 
bankruptcy,  as  a  consideration,  or  with  intent  to  persuade  such 
creditor  to  consent  to  or  sign  such  certificate,  shall  be  void,  and  the 
money  thereby  secured  or  agreed  to  be  paid  shall  not  be  recover- 
able, and  the  party  sued  on  such  contract  or  security  may  plead 
the  general  issue,  and  give  this  act  and  the  special  matter  in 
evidence." 

And  by  5  &  6  Vict.  c.  122.  sects.  40  and  41. 

Sect.  40.  "  That  any  contract  (a)  or  security  made  or  given  by 
any  bankrupt  or  other  person  unto  or  in  trust  for  any  creditor,  or 
for  securing  the  payment  of  any  money  due  by  such  bankrupt  at 
his  bankruptcy,  as  a  consideration,  or  with  intent  to  persuade  such 


(z)  A  guaranty  is  within  this  sec- 
tion.    Hankey  v.  Cobb,  1  Gale  &  D. 
;   1  Q.  B.  490. 


(a)   See  as  to  the  effect  of  this  word, 
Hankey  v.  Cobb,  1  Q.  B.  490. 
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creditor  to  forbear  opposing,  or  to  consent  to  the  allowance  or   Consequences 
confirmation  of  such  certificate,  shall  be  void,    and   the   money  t^  bankrupt 
thereby  secured  or  agreed  to  be  paid  shall  not  be  recoverable,  and  himselt;  &c. 
the  party  sued  on  such  contract  or  security  may  plead  the  general 
issue,  and  give  this  act  and  the  special  matter  in  evidence." 

Sect.  41.  "  That  if  any  creditor  of  a  bankrupt  shall  obtain  any 
sum  of  money,  or  any  goods,  chattels,  or  security  for  money,  from 
any  person,  as  an  inducement  for  forbearing  to  oppose,  or  for 
consenting  to  the  allowance  or  confirmation  of  the  certificate  of 
such  bankrupt,  every  such  creditor  so  ofiending  shall  forfeit  and 
lose  for  every  such  offence  the  treble  value  or  amount  of  such 
money,  goods,  chattels,  or  security  so  obtained  (as  the  case  may 
be),  to  be  recovered  as  herein-after  provided." 

The  allowance  of  the  certificate  might  under  6  Geo.  4. 
c.  16.  be  opposed.  First,  by  showing  circumstances  which 
rendered  it  improper  for  the  Court  to  grant  it,  although,  if 
granted,  it  would  be  available  at  law,  ex  gr.  that  creditors 
had  not  proved  in  consequence  of  an  unavoidable  absence 
abroad  (b) ;  or,  Secondly,  by  showing  circumstances  which 
would  invalidate  it  at  law,  if  allowed,  for  the  Court  would 
not  grant  a  certificate  which  it  clearly  saw  would,  if  granted, 
be  void.  But  the  objection  must  have  been  clearly  esta- 
blished, since,  by  withholding  the  certificate,  the  Court  pre- 
vented the  bankrupt  from  contesting  the  objection  before  a 
jury ;  and,  therefore,  in  a  case  of  mere  suspicion,  the  Court 
w^ould  not  stay  the  certificate  (c) ;  and  there  was  an  excep- 
tion to  the  general  rule,  that  the  Court  would  not  grant  a 
certificate,  which,  if  granted,  would  be  invalid  at  law,  in  the 
case  of  a  bankrupt  uncertificated  under  a  former  fiat,  (d) 

A  certificate  might  be  invalidated  at  law,  by  showing  that 
it  was  obtained  by  fraud  (e) ;  for  instance,  that  a  creditor 
was  induced  by  money  to  append  his  signature,  even  without 

(6)   Ex  parte  Williamson,    1    Atk.  (c)  Ex  parte  Kennett,  1  Rose,  331  ; 

82.     Ex  parte  SdiUmaxQz,  ibid.  M.     Ex  1   V.    &    B.    193.      Ex  parte   Hall,   1 

parte  Basarro,  1  Rose,  266.      Ex  parte  Rose,  3.      Ex  parte  Joseph,  ibid.  184, 

Lord,    2    Rose,    421.       See    Ex  parte  See  Ex  parte  Henderson,  Buck.  557. 

Bentley,  2  Cox,  218.     Ex  parte  War-  (d)  Ex  parte    Thompson,    1    Rose, 

wick,   14Ves.    138.     Ex  parte  Cock-  285. 

ayne,  2  Rose,  233.  (e)  Horn  v.  Ion,  4  B.  &  Ad,  78. 
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the  knowledge  of  the  bankrupt  {f) ;  though  possibly  in  such 
a  case  it  might  be  good,  if  there  were  signatures  enough 
without  that  of  the  creditor  so  bribed,  and  if  that  creditor's 
signature  were  subsequent  to  the  rest,  so  that  it  could  not 
have  operated  as  a  decoy,  {g)  At  all  events,  if  the  money 
were  given  without  the  bankrupt's  knowledge,  the  Court 
would,  by  cancelling  the  bad  certificate,  afford  him  the  oppor- 
tunity of  procuring  a  new  one.  (A) 

In  the  following  cases,  the  certificate  was  void  by  6  Geo.  4. 
c.  16.  s.  130.,  viz. 

"  Be  it  enacted,  That  no  bankrupt  shall  be  entitled  to  his  certi- 
ficate, or  to  be  paid  any  allowance,  and  that  any  certificate,  if 
obtained,  shall  be  void,  if  such  bankrupt  shall  have  lost  by  any 
sort  of  gaming  or  wagering  (i)  in  one  day,  twenty  pounds,  or, 
within  one  year  next  preceding  his  bankruptcy,  two  hundred 
pounds  ;  or  if  he  shall,  within  one  year  next  preceding  his  bank- 
ruptcy, have  lost  two  hundred  pounds  by  any  contract  for  the 
purchase  or  sale  of  any  Government  or  other  stock,  where  such 
contract  was  not  to  be  performed  within  one  week  after  the  con- 
tract, or  where  the  stock  bought  or  sold  was  not  actually  trans- 
ferred or  delivered  in  pursuance  of  such  contract ;  or  shall,  after 
an  act  of  bankruptcy  committed,  or  in  contemplation  of  bankruptcy, 
have  destroyed,  altered,  mutilated,  or  falsified,  or  caused  to 
be  destroyed,  altered,  mutilated,  or  falsified,  any  of  his  books, 
papers,  writings,  or  securities,  or  made,  or  been  privy  to  the 
making  of  any  false  or  fraudulent  entries  in  any  book  of  account 
or  other  document,  with  intent  to  defraud  his  creditors,  or  shall 
have  concealed  property  to  the  value  of  ten  pounds  or  upwards ; 
or  if  any  person  having  proved  a  false  debt  under  the  commission, 
such  bankrupt,  being  privy  thereto,  or  afterwards  knowing  the 
same,  shall  not  have  disclosed  the  same  to  his  assignees  within  one 
month  after  such  knowledge." 


By  5  &  6  Vict.  c.  122.  s.  38.,  it  is  provided, 

"  That  no  bankrupt  shall  be  entitled  to  the  certificate  under  this 


(/)  Robson  V.  Calze,  Dougl,  228. 
Holland  v.  Palmer,  1  B.  &  P.  95.  Ex 
parte  Butt,  10  Ves.  360.  Ex  parte 
Hall,  17  Ves.  63. 

((/)  Phillips  V.  Dicas,  1 5  East,  248. 
See  1  Mont.  Di.  336. 


(K)  Ex  parte  Harrison,  Buck. 
227.  n. 

{i)  A  loss  of  the  requisite  amount 
avoided  the  certificate,  though  the 
bankrupt,  the  same  day,  won  more 
than  he  lost.  Ex  parte  Newman,  2 
G.  &  J.  329. 
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act,  and  that  any  such  certificate,  if  obtained,  shall  be  void,  if  Consequences 
such  bankrupt  shall  have  lost  by  any  sort  of  gaming  or  wagering   ^^  bankrupt'^^ 
in  one  day  twenty  pounds,  or  within  one  year  next  preceding  his  himself,  &c. 
bankruptcy  two  hundred  pounds,  or  if  he  shall,  within  one  year 
next  preceding  his  bankruptcy,  have  lost  two  hundred  pounds  by 
any  contract  for  the  purchase  or  sale  of  any  government  or  other 
stock,  where  such  contract  was  not  to  be  performed  within  one 
week  after  the  contract,  or  where  the  stock  bought  or  sold  was  not 
actually  transferred  or  delivered  in  pursuance  of  such  contract ;  or 
if  such  bankrupt  shall,  after  an  act  of  bankruptcy,  or  in  contem- 
plation of  bankruptcy,  or  with  intent  to  defeat  the  object  of  this  or 
any  other  statute  relating  to  bankrupts,  have  concealed,  destroyed, 
altered,  mutilated,    or  falsified,  or   caused  to  be  concealed,  de- 
stroyed, altered,  mutilated,  or  falsified,  any  of  his  books,  papers, 
writings,  or  securities,  or  made,  or  been  privy  to  the  making  any 
false  or  fraudulent  entry  in  any  book  of  account  or  other  docu- 
ment, with  intent  to  defraud  his  creditors,  or  shall  have  concealed 
any  part  of  his  property  ;  or  if  any  person  having  proved  a  false 
debt  under  the  fiat,  such  bankrupt,  b'eing  privy  thereto,  or  after- 
wards knowing  the  same,  shall  not  have  disclosed  the  same  to  his 
assignees,  within  one  month  after  such  knowledge." 

Under  tliis  section  It  is  competent  for  a  judge  at  chambers, 
upon  an  application  for  the  bankrupt's  discharge  from  arrest, 
to  go  into  the  question,  whether  the  certificate  is  not  void 
upon  any  of  the  grounds  mentioned  in  this  section  (J),  and 
the  Court  has  no  power  to  review  his  decision,  (k) 

Effect  of  certificate.  —  The  effect  of  the  certificate  is  to 
exempt  the  bankrupt  from  payment  of  all  debts  which  might 
have  been  proved  under  the  bankruptcy.  (/)  The  nature  of 
those  debts  has  been  already  considered.     The  mode  in  which 

(j")  Wearing  v.  Smith,  16  L.  J.  Q.  not  discharged  from  this  covenant  by 

B.  173.  bankruptcy.     This  case  was  afterwards 

(k)  Wearing  v.  Smith,  16  L.  J.  Q.  affirmed  by  the   Lord    Chancellor,  1 

B.  1.  Mylne  &  K.  683.       See  also  Hintonu. 
(I)  See  Greenway  v.  Fisher,^7jB.  &  Acraman,  2  C.  B.  367,  where  the  bank- 

C.  436.  Culliford  v.  Warren,  8  B.  &  rupt  was  held  not  to  be  discharged 
C.  220.  R.  V.  Edwards,  9  B,  &  C.  from  a  bond  given  under  1  &  2  Vict.  c. 
652.  Lyde  v.  Mynn,  4  Simons,  508,  1 10.  s.  8,  though  he  was  discharged 
where  it  was  held  that  a  party  who  had  from  the  debt  in  respect  of  which  it  was 
granted  an  annuity,  and  covenanted  to  given. 

charge  his  future  property  with  it,  was 

X  X 
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Consequences     he  may  avall  himself  of  his  statutory  exemption  is  pointed 

of  bankruptcy  .  _,  -i  .   i 

to  bankrupt       out  by  stat.  6  beo.  4.  c.  16.  s.  126.,  which  enacts, 

himself,  &c. 

_ "  That  any  bankrupt  who  shall,  after  his  certificate  shall  have 

been  allowed,  be  arrested,  or  have  any  action  brought  against 
him  for  any  debt,  claim,  or  demand,  hereby  made  proveable  under 
the  commission  against  such  bankrupt,  shall  be  discharged  upon 
common  bail,  and  may  plead  in  general  that  the  cause  of  action 
accrued  before  he  became  bankrupt,  and  may  give  this  act  and 
the  special  matter  in  evidence,  and  such  bankrupt's  certificate, 
and  the  allowance  thereof,  shall  be  sufficient  evidence  of  the  trad- 
ing, bankruptcy,  commission,  and  other  pi'oceedings  precedent  to 
the  obtaining  such  certificate  ;  and  if  any  such  bankrupt  shall  be 
taken  in  execution,  or  detained  in  prison  for  such  debt,  claim,  or 
demand,  where  judgment  has  been  obtained  before  the  allowance 
of  his  certificate,  it  shall  be  lawful  for  any  judge  of  the  Court 
wherein  judgment  has  been  so  obtained,  on  such  bankrupt's  pro- 
ducing his  certificate,  to  order  any  officer  who  shall  have  such 
bankrupt  in  custody  by  virtue  of  such  execution,  to  discharge 
such  bankrupt  without  exacting  any  fee,  and  such  officer  shall  be 
hereby  indemnified  for  so  doing." 

The  means  here  pointed  out,  of  taking  advantage  of  the 
statute,  are  either  by  plea  or  motion.  The  form  of  plea 
given  by  the  act  must  be  adopted  (m),  and  must  conclude  to 
the  country,  (n)  The  certificate  and  the  alloAvance  thereof, 
are  declared  sufficient  evidence  of  the  trading,  petitioning 
creditor's  debt,  act  of  bankruptcy,  and  other  proceedings,  up 
to  certificate,  (o)  But  it  is  a  good  answer,  that  the  certifi- 
cate itself  was  obtained  by  fraud  (p),  or  is  void  for  any  of  the 
causes  pointed  out  in  the  130th  section,  or  the  statute  5 
&  6  Viet.  c.  122.  s.  38. ;  and  it  has  been  thought  to  be  a 
good  answer,  that  it  was  obtained  under  a  second  fiat,  a 
former  one,  under  which  the  bankrupt's  effects  were 
assigned,  being  still  undisposed  of;  for  that  the  second 
is   an   absolute  nullity  (q) ;    or   under   a   third   fiat,  issued 

(to)  Stedmani;.  Martinnant,  12 East,  (p)  Horn  v.  Ion,  4  B.  &  Ad.  78, 

6G4  ;  13  East,  427.    Charlton  v.  King,  (5)    Phillips   v.   Hopwood,   I  B.   & 

4T.  R.  156.     Gowland  v.  Warren,  I  Ad.   619.     See  Nelson  «.   Cherril,  8 

Camp.  363.  Bingh.  316.     Till  r.  Wilson,  7  B.  & 

(m)  Sheen  t;.  Garrett,  6  Bingh.  686.  C.  684. 

(0)  Sec  Batcson  v.  Ilartsink,  4  Esp. 
43. 
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against  a  person  who  has  not  paid  fifteen  shillings  in  the   Consequences 
pound  under  the  second ;  for  that  the  third  is  rendered  a  to  bankrupt 
nullity  by  section  127  (?■)  which,  vesting  all  the  bankrupt's  ^"'"^^^^'  ^''- 
future  property  in  his  assignees  under  the  second  fiat,  leaves 
nothing  for  the  third  to  work  upon.     This  ground,  as  has 
been  shown  in  a  previous  part  of  the  chapter,  is  now  at  least 
doubtful,  (s)      And  though  the  certificate  is  rendered  evi- 
dence of  the  fact  of  the  issuing  of  the  fiat  under  which  it  was 
obtained,  it  is  no  evidence  of  its  validity.     If  the  bankrupt 
obtain  his  certificate  during  the  progress  of  a  suit,  he  should    ^ 
plead  it  puis  darrein  continuance  (t)  :  but,  although  he  neglect 
to  do  so,  he  will,  if  taken  in  execution,  be  entitled  to  his 
discharge  on  motion,  (m) 

The  other  mode,  in  which  the  bankrupt  may  claim  the 
benefit  of  the  statute,  is  by  motion,  which  must  be  made  be- 
fore a  judge  (y);  for  the  officer  has  no  authority  to  discharge 
him  on  the  production  of  his  certificate,  (w)  Although  the 
126th  section,  by  its  express  terms,  directs  only  the  discharge 
of  a  bankrupt  taken  in  execution,  the  Court  may  stay  pro- 
ceedings at  an  earlier  period,  when  it  is  clear  that  they  would 
lead  to  execution,  {x)  And  though  the  126th  section  speaks 
only  of  the  discharge  of  the  bankrupt  out  of  execution,  yet 
it  appears,  by  coupling  it  with  the  121st,  that  the  Legis- 
lature meant  his   property,   as   well  as  his  person,  to   be 

(r)  Fowler  v.   Coster,  10  B.  &  C.  5S9.      Todd   v.   Maxfield,  3  B.   &  C. 

427.      Sed  tide   Butler  v.   Hobson,   5  222. 

Bingh.  N.  C.  128.      Benjamin?;.  Bel-  (r)  Wearing  d.  Smith,   16  L.  J.  Q. 

cher,    11    Ad.    &   E.    350.      E.v  parte  B.  I.      The  Court,  sitting  in  banc,  has 

Lloj'd,  Mont.  Bank.  Ca.  276.     It  was  no  jurisdiction  to  entertain  the  appli- 

6therwise  under  the  old  bankrupt  act,  cation,  or  review  the  decision  of  the 

Stat.    5  Geo.  2.    c.  30.    s.  9.      See  the  judge,  where  the  application  is  under 

judgment    in    Fowler    v.    Coster,    and  5  &  6  Vict.  c.  122.  s.  42. 
see  Todd  v.  Maxfield,  3  B.  &  C.  222.  {w)  Sherwood  v.  Benson,  4  Taunt. 

Hovll  V.  Browning,  7  East,  1.54.  631,  and  in  order  to  ground  the  motion 

(.?)  See  Butler  v.  Hobson,  5  Bingh.  before   a  judge,    the    certificate   must 

N.  C.  128.      Benjamin  v.  Belcher,  11  be  enrolled  and  produced.     Jacobs  v. 

Ad.   &    E.    350.       Ex  parte   Welsh,  Phillips,    1  C,   M.    cS:    R.    195.      Vide 

Mont.  Bank.  Ca.  276.      Ex  parte  Gar-  tamen   Oswald   v.    Williams,   5   Dowl. 

nett,  1  D.  G.  95.  159. 

(0  Todd  V.    Maxfield,  6  B.  &  C.         {x)  Sadler  v.  Cleaver,  7  Bingh.  769. 

105.  Slatter  i>.  Scott,  4  Tyrwh.  372.  ;    2  C. 

(u)  Humphreys  v.  Knight,  6  Bingh.  &  ]VT.  475. 

X   X 
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Consequence 
of  bankruptcy 
to  bankrupt 
himself,  &c. 


Becured ;  and,  therefore,  if  the  goods  of  a  certificated  bank- 
rupt, acquired  after  the  allowance  of  his  certificate,  be  seized 
under  a  fi.fa.^  the  Court  will  set  it  aside  on  motion  (y) ;  and 
that,  even  though  it  be  suggested  that  the  bankruptcy  Avas 
collusive,  and  sworn  that,  in  an  action  brought  by  the  as- 
signees, a  jury  has  found  against  the  fact  of  trading,  {z) 

But  it  is  a  good  answer  to  a  motion  of  this  description  that 
the  certificate  was  fraudulently  obtained  or  void,  for  those 
would  be  good  answers  to  a  plea  of  bankruptcy,  (a) 

The  effect  of  the  certificate  granted  under  the  statute  5  & 
6  Vict.  c.  122.  is  pointed  out  by  sect.  42.  which  enacts, 

"  That  any  bankrupt  who  shall,  after  such  certificate  shall  have 
been  confirmed,  be  arrested,  or  have  any  action  brouglit  against 
him  for  any  debt,  claim,  or  demand  proveable  under  the  fiat  against 
such  bankrupt,  shall  be  discharged  upon  entering  an  appearance, 
and  may  plead  in  general  that  the  cause  of  action  accrued  before 
he  became  bankrupt,  and  may  give  this  act  and  the  special  matter 
in  evidence ;  and  such  bankrupt's  certificate,  and  the  confirmation 
thereof,  shall  be  sufficient  evidence  of  the  trading,  bankruptcy, 
fiat,  and  other  proceedings  precedent  to  the  obtaining  such  certi- 
ficate ;  and  if  any  such  bankrupt  shall  be  taken  in  execution  or 
detained  in  prison  for  such  debt,  claim,  or  demand,  where  judg- 
ment has  been  obtained  before  the  confirmation  of  his  certificate, 
it  shall  be  lawful  for  any  judge  of  the  Court  wherein  judgment  has 
been  so  obtained,  on  such  bankrupt's  producing  his  certificate,  to 
order  any  officer  who  shall  have  such  bankrupt  in  custody  by 
virtue  of  such  execution  to  discharge  such  bankrupt  without  ex- 
acting any  fee,  and  such  officer  shall  be  hereby  indemnified  for  so 
doing." 


The  effect  of  the  certificate  in  relieving  the  bankrupt  is  In 
some  cases  materially  diminished  by  6  Geo.  4.  c.  16.  s.  127., 
w^hich  directs, 

"  That  if  any  person  who  shall  have  been  so  discharged  by  such 
certificate  as  aforesaid,  or  who  shall  have  compounded  with  his 
creditors,  or  who  shall  have  been  discharged  by  any  Insolvent  Act, 

(y)  Davis  v.  Shapley,  1  B.  &  Ad.  54.  Woolcot   V.    Leicester,    6  Taunt.   75. 

(i)  Banow  tj.  Poile,  1  B.  &  Ad.  629.  Wearing  t>.   Smith,  16  L.   J.    Q.  B. 

(a)  Nowers  v.    Coleman,  Buck.   5.  173. 
Stacey  v.  Fredeiici,  2  B.  &  P.    290. 
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shall  be  or  become  bankrupt,  and  have  obtained,  or  shall  hereafter  Consequences  ' 

obtain  such  certificate  as  aforesaid,  unless  his  estate  shall  produce  f  bankruptcy 

'^  to  bankrupt 

(after  all  charges)  sufficient  to  pay  every  creditor  under  the  com-  himself,  &c. 


mission  fifteen  shillings  in  the  pound,  such  certificate  shall  only 
protect  his  person  from  arrest  and  imprisonment,  but  his  future 
estate  and  effects  (except  his  tools  of  trade  and  necessary  house- 
hold furniture,  and  the  wearing  apparel  of  himself,  his  wife,  and 
children)  shall  vest  in  the  assignees  under  the  said  commission, 
who  shall  be  entitled  to  seize  the  same,  in  like  manner  as  they 
might  have  seized  the  property  of  which  such  bankrupt  was 
possessed  at  the  issuing  of  the  commission." 

This  section  applies  to  cases  where  a  first  commission  Las 
issued  under  the  former  Bankrupt  Act,  and  a  second  com- 
mission issued,  or  certificate  was  granted  under  6  Geo.  4.  c. 
1 6.  (b),  or  where  the  composition  or  discharge  took  place 
before,  and  the  commission  issued  subsequently  to,  6  Geo.  4. 
c.  16.(c),  but  not  to  cases  in  which  both  certificates  issued 
under  the  former  act.  (d)  The  fifteen  shillings  in  the  pound 
are  to  be  produced  before  certificate^  by  the  estate  and  effects 
existing  at  the  date  thereof,  (e)  The  certificate  under  the 
second  commission,  though  unavailable  for  the  protection  of 
the  bankrupt's  future  property  against  his  assignees,  unless 
he  have  paid  fifteen  shillings  in  the  pound,  is  yet  a  good 
defence  to  an  action  for  any  debt  proveable  under  the  second 
commission,  (f)  The  composition  with  creditors  intended  by 
this  section  is  a  composition  embracing  all  the  bankrupt's 
creditors ;  not  merely  a  particular  class,  ex.  gr.  joint  cre- 
ditors (<7)  :  but  if  it  embrace  all  the  creditors,  the  circumstance 
that  some  of  them  have  not  come  in  under  it  will  not  take  the 
case  out  of  the  section.  {Ji)  Where  a  first  fiat  is  superseded 
hy  consent,  and  a  second  issues,  under  which  the  bankrupt's 
estate  produces  less  than  fifteen  shillings  in  the  pound,  the 

(6)  Robertson  v.  Score,  3  B.  &  Ad.         (e)    Butler  v.    Hobson,   5    Bingh. 


338. 


N.  C.  128. 


(c)  Elston    V.    Braddick,    2  C.    &         (/)     Robertson    r.     Score,    suTprti. 
M.  435 ;    4  Tyrwh.  1 22.     Young  v.     Eicke  v.  Nokes,  1  M.  &  M.  303. 
Rishworth,  8  Ad.  &  E.  470.  i9)  Norton  r.  Shakespeare,  15  East, 

(d)  Carew  v.  Edwards,  4  B.  &  Ad.      619- 

351.     Ex  parte  Hawley,  2  Mont.   &         (^0  Slaughter  v.  Chcync,  1  M.  &  S. 
Ayr  426.  ^^"     ^^  Roberts  p.  Harris,^  5  Tyrwh. 

1103;  2  C,  M.  &  R.  292. 
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Consequences     case  iswithiii  the  section :  not  on  account  of  the  former  fiat, 

of  bankruptcy       /.,.,,  .  «,  ,  -i^  -     i     i 

to  bankrupt  101'  that  IS,  by  the  operation  of  the  supersedeas,  as  if  it  had 
'  ^'  never  been,  but  because  the  bankrupt  is  considered  to  have 
compounded  ivith  his  creditors,  (i) 

In  cases,  however,  to  which  this  section  applies,  although 
the  assignees  under  the  second  fiat  have  a  right  to  seize  the 
property,  yet  if  they  do  not,  the  bankrupt  has  by  his  pos- 
session a  good  title  against  all  the  rest  of  the  Avorld,  and  so 
after  his  death  has  his  administrator.  (J)  In  the  absence,  too, 
of  any  interference  on  the  part  of  his  assignees,  the  bankrupt 
may  sue  upon  any  contract  subsequently  entered  into  with 
him.  (/i) 

There  are  some  cases  in  which  the  Courts  will,  in  the 
exercise  of  their  summary  jurisdiction  over  their  own  officers, 
oblige  an  attorney,  even  after  certificate,  to  refund  money 
which  he  had  fraudulently  diverted  to  his  own  purpose  before 
his  bankruptcy.  To  warrant  this  there  must  be  a  case  of 
fraud.  (I) 

In  order  more  completely  to  secure  to  the  bankrupt  the 
benefit  of  his  exemption,  stat.  6  Geo.  4.  c.  16,  s.  131.  enacts, 

"  That  no  bankrupt,  after  his  certificate  shall  have  been  allowed 
under  any  present  or  future  comtnission,  shall  be  liable  to  pay  or 
'  satisfy  any  debt,  claim,  or  demand,  from  which  he  shall  have  been 
discharged  by  virtue  of  such  certificate,  or  any  part  of  such  debt, 
claim,  or  demand,  upon  any  contract,  promise,  or  agreement  made, 
or  to  be  made,  after  the  suing  out  of  the  commission,  unless  such 
promise,  contract,  or  agreement  be  made  in  writing,  signed  by  the 
bankrupt,  or  by  some  person  thereto  lawfully  authorized  in  Avriting 
by  such  bankrupt." 

Such  a  contract,  if  properly  entered  into,  will  be  valid  (m), 
for  the  certificate  does  not  destroy  the  debt,  though  it  ex- 
empts the  bankrupt,  Avho  cannot,  however,  be  arrested  upon 

(i)  Thornton  v.  Dallas,  Dough  46,  &  E.  811.  In  the  matter  of  New- 
explained,  Cullen,  394;  Eden,  416.  berry,  4  Ad.  &  E.  100. 

(J)  Fyson  v.  Chambers,  9  M.  &  W.  Qm)  Brise  v.  Braham,  1  Bingh.  281  ; 

460.  8   Moore,  261.       Fleming  v     Hayne, 

(A)  Herbert  v.  Sayer,  5  Q.  B.  965.  1    Stark.    370.        Williams    r.    Dydc, 

(/)  In  the  matter  of  Bonner,  4  Ad.  Peake,  68. 
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it  (}i) ;    and   such  contract,   made   before  the  certificate,  is    Consequences 
equally  binding  with  one  made  after  it,  though  the  only  con-   [*o  bankrupt 
sideration  be  the  old  debt,  (o)  h^'"^^^^'  ^''- 

A  signature  at  the  commencement  of  such  a  promise  is 
sufficient,  and  the  amount  of  the  debt  may  be  supplied  by 
parol  evidence.  (/>) 

By  5  &  6  Vict.  c.  122.  s.  43.,  it  is  enacted, 
"  That  no  bankrupt,  after  such  certificate  shall  have  been  con- 
firmed,  shall  be  liable  to  pay  or  satisfy  any  debt,  claim,  or  demand 
from  which  he  shall  have  been  discharged  by  virtue  of  such  cer- 
tificate, or  any  part  of  such  debt,  claim,  or  demand,  upon  any 
contract,  promise,  or  agreement  made  or  to  be  made  after  the 
suing  out  of  the  fiat^  unless  such  contract,  promise,  or  agreement, 
be  made  in  writing  signed  by  the  bankrupt,  or  by  some  person 
thereto  lawfully  authorized  in  writing  by  such  bankrupt." 

The  words  printed  in  italics  constitute  the  only  difference 
between  these  sections. 

Section  VIII. — Fiat,  —  Wlien  superseded. 

The  power  given  by  1  &  2  Wm.  4.  c.  5Q.  s.  19.  {q)  to  re-  Fiat— when 
scind  or  annul  a  Jiat,  answers  to,  and  is  substituted  for,  the  ""P^rsedeJ. 
power  which  formerly  existed  of  superseding  a  commission. 

A  fiat  may  be  rescinded  or  annulled  for  want  of  any  of  the 
requisites  to  support  it,  or  for  fraud  in  suing  it  out,  mis- 
description of  the  bankrupt,  or  delay  in  proceeding  on  it.  (7-) 
But  the  application  must  be  made  in  proper  time ;  for  the 
Court  will  not  rescind  a  fiat  under  which  the  bankrupt  has 
obtained  his  certificate,  unless  its  invalidity  appear  on  tho 
proceedings  themselves,  or  unless  there  have  been  fraud  (.9) : 
nor  will  a  bankrupt,  who  has  submitted  to  the  fiat  for  a  con- 
siderable time,  be  allowed  to  attempt  to  rescind  it.  (t) 

(w)    Peers  v.   Gadderer,  1  B.  &  C.  (r)  4  Eden,  431. 

116;  overruling  Blackburne  v.   Ogle,  («)  £a;  parfe  Crowder,  2  Rose,  324. 

8  Price,  526.     Accord.  Bailey  v.  Dil-  Ex  parte  Levi,  Buck.  15.     Ex  parte 

Ion,   2  Burr.   734.     Wilson  r.  Kemp,  Moule,  14  Ves.  602.     Ex  parte  Poole, 

3  M.  &  S.  595.  2  Cox,  227.     Ex  parte  Cutten,  Buck. 

(0)  Kirkpatrick    v.    Tattersall,    13  68.     Ex  parte  Gregory,  3  M.  D.  & 

M.  &  W.  766.  D.  G.  572. 

(p)  Lobb  V.  Stanley,  5  Q.  B.  574.  (0  Flower  v.  Herbert,  2  Ves.  326. 

(g)  Ante.  Ex  parte  Abel,  1  G.  &  J.   199.     Ex 
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Flat— when  A  fiat  may  also  be  rescinded  by  consent  of  all  the  creditors 

superse  ^^-^^  j^^^^  proved  (u),  and,  before  it  has  been  opened,  by  that 

of  the  petitioning  creditor,  (y) 

The  consequence  of  rescinding  a  fiat  is,  that,  generally 
speaking,  every  thing  that  has  been  done  under  it  becomes 
void,  (lo)  The  title  of  purchasers  under  the  bankruptcy  is 
defeated  (a:),  except  in  cases  within  the  87th  section,  which, 
however,  only  prevents  the  bankrupt  and  persons  claiming 
under  him  from  impeaching  it,  after  an  acquiescence  of  twelve 
months ;  but  has  been  held  not  to  restrict  assignees  under  a 
subsequent  bankruptcy.  (?/)  However,  where  there  have  been 
purchases,  the  Court  has  refused  to  supersede,  unless  upon 
condition  of  the  bankrupt's  confirming  them,  (z) 

In  certain  other  transactions  protection  is  afforded  by 
6  Geo.  4.  c.  16.  s.  94.,  which  see,  ante. 

We  have  already  seen  that  a  joint  fiat  may  be  rescinded 
as  to  some  or  one  of  the  persons  included  in  it,  and  remain 
in  force  against  the  rest,  (a) 

There  is  one  case  in  which  the  following  provisions,  copied 
from  the  Scottish  law  into  6  Geo.  4.  c.  16.,  rendered  it  im- 
perative on  the  Court  to  supersede ;  — 

Sect.  133.  "  And  be  it  enacted,  That  at  any  meeting  of  creditors, 
after  the  bankrupt  shall  have  passed  his  last  examination  (whereof, 
and  of  the  purport  of  which  twenty-one  days'  notice  shall  have 
been  given  in  the  London  Gazette),  if  the  bankrupt  or  his  friends 
shall  make  an  oifer  of  composition,  or  security  for  such  composi- 
tion, which  nine-tenths  in  number  and  value  of  the  creditors  assem- 
bled at  such  meeting  shall  agree  to  accept,  another  meeting  for  the 
purpose  of  deciding  upon  such  offer  shall  be  appointed,  whereof 
such  notice  as  aforesaid  shall  be  given;  and  if  at  such  second 
meeting  nine-tenths  in  number  and  value  of  the  creditors  then 

parte  Lewis,  2  G.  &  J,  208.     See  Ex  W  Ex  parte  Jackson,  8  Ves.  533. 

parte  Bass,   4  Madd.  270.      Ex  parte  Ex  parte  Smith,  Buck.  262. 

Grundy,  2  M.  D.  &  D.  G.  589.  (y)   Gould  v.  Shoyer,  6  Bingh.  738, 

(?<)  Ex   parte   Duckworth,    16  Ves.  (^)  Ex  parte  Mihier,  19  Ves.   J04. 

416.     £a:  parte  King,  2  Ves.  jun.  40.  See  Ex  parte  Edwards,    10  Ves.  104. 

(r)  Ex  parte  Trigwell.l  V.  &B.  348.  Twogood  v.  Hankey,  Buck.  67. 

{w)  8  Ves.  534  ;  1  Atk.  145.    Clark  (a)  6  Geo,  4.  c.  16.  s.  16. 
r,  Gilbert,  2  Blng.  N.  C.  343. 
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present  shall  also  agree  to  accept  such  offer,  the  Lord  Chancellor  Fiat — wlien 
shall  and  may,  upon  such  acceptance  being  testified  by  them  in  superseded, 
writing,  supersede  the  said  commission." 

Sect.  134.  "  And  be  it  enacted.  That  in  deciding  upon  such  offer 
as  aforesaid,  any  creditor  whose  debt  is  below  twenty  pounds  shall 
not  be  reckoned  in  number,  but  the  debt  due  to  such  creditor  shall 
be  computed  in  value ;  and  that  any  creditor  to  the  amount  of  fifty 
pounds  and  upwards,  residing  out  of  England,  shall  be  personally 
served  with  a  copy  of  the  notice  of  the  meeting  to  decide  upon  such 
offer  as  aforesaid,  and  of  the  purpose  for  which  the  same  is  called, 
so  long  before  such  meeting  as  that  he  may  have  time  to  vote 
thereat ;  and  such  creditor  shall  be  entitled  to  vote  by  letter  of 
attorney,  executed  and  attested  in  manner  hereby  required  for  such 
creditors  voting  in  the  choice  of  assignees ;  and  if  any  creditor 
shall  agree  to  accept  any  gratuity  or  higher  composition  for  assent- 
ing to  such  offer,  he  shall  forfeit  the  debt  due  to  him,  together  with 
such  gratuity  or  composition  ;  and  the  bankrupt  shall  (if  thereto 
required)  make  oath  before  the  commissioners  that  there  has  been 
no  such  transaction  between  him  or  any  person  with  his  privity, 
and  any  of  the  creditors,  and  that  he  has  not  used  any  undue 
means  or  influence  with  any  of  them  to  attain  such  assent  as 
aforesaid." 


Section  IX. — Bankruptcies  of  Joint  Stock  Companies, 

By  statute  7  &  8  Vict.  cap.  111.  a  peculiar  system  of  Bankruptcies 
bankrupt  law  applicable  to  corporations  and  companies  has  companies!'' 
been  created,  and  as  the  provisions  of  that  act  are  arranged 
much  In  the  same  order  in  which  they  would  fall  in  a  treatise, 
that  order  has  been  adopted  In  the  following  abridgment, 
which  sets  forth  in  terms  the  more  important  part  of  the 
different  sections,  and  presents  a  general  view  of  its  other 
enactments.  Where  precise  information  is  required,  the 
statute  itself,  v/hlch  will  be  found  in  the  Appendix,  must  be 
referred  to. 

Section  1.,  after  reciting  that  it  is  expedient  to  extend  the 
remedies  of  creditors  against  the  property  of  the  joint  stock 
companies  or  bodies  thereafter  mentioned,  when  unable  to 
meet  their  pecuniary   engagements,   and   to   facilitate  the 
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Bankruptcies 
of  joint  stock 
companies. 


winding-up  of  their  concerns ;  and  that  it  may  also  bo  for 
the  benefit  of  the  public  to  make  better  provision  for  dis- 
covery of  the  abuses  that  may  have  attended  the  formation 
or  management  of  the  affairs  of  such  companies  or  bodies, 
and  for  ascertaining  the  causes  of  their  failure,  enacts  that, 
"  If  any  commercial  or  trading  company  now  or  at  any  time 
hereafter  incorporated  by  charter  or  act  of  Parliament,  or 
any  company  or  body  of  persons  now  or  at  any  time  hereafter 
associated  together  for  any  commercial  or  trading  purposes, 
and  to  which  any  privilege  or  privileges,  or  power  or  powers, 
shall,  before  or  after  the  passing  of  this  act,  have  been  granted 
under  the  authority  of  the  statute  "  1  &  2  Vict.  c.  73.,  "  or 
by  any  act  of  Parliament,  or  any  commercial  or  trading 
company  or  body  "  which  by  that  statute  is  to  be  considered 
as  subsisting,  and  to  be  subject  to  its  provisions  in  manner 
therein  mentioned,  "  or  any  company  or  body  of  persons  now 
or  at  any  time  hereafter  associated  together  for  any  com- 
mercial or  trading  purposes,  and  registered  either  provision- 
ally or  completely  under  the  provisions  of  any  act  passed  or 
to  be  passed  in  the  present  session  of  Parliament,  for  the 
registration  and  regulation  of  joint  stock  companies,  or  any 
joint  stock  company  now  existing  and  comprehended  within 
tho  definition  therein  contained  of  a  joint  stock  company, 
shall  commit  any  act,  which  by  this  act  is  to  be  deemed  an  act 
of  bankruptcy  on  the  part  of  any  such  company  or  body,  a 
fiat  in  bankruptcy  may  issue  against  such  company  or  body 
by  the  name  or  style  of  the  said  company  or  body,  upon  the 
petition  of  any  creditor  or  creditors  of  such  company  or  body 
(whether  a  member  or  members  of  such  company  or  body,  or 
not),  to  such  amount  as  is  now  by  law  requisite  to  support  a 
fiat  in  bankruptcy ;  and  the  court  authorized  to  act  in  the 
prosecution  of  such  fiat,  and  all  persons  acting  under  such  fiat, 
may  proceed  thereon  in  like  manner  as  against  other  bank- 
rupts, subject  always  to  the  provisions  herein-after  made." 

Section  2.  provides  that  the  bankruptcy  of  the  com- 
pany or  body  in  its  corporate  or  associated  capacity  shall  not 
be  construed  to  be  the  bankruptcy  of  any  member  of  it  in  his 
individual   capacity ;    and  section  3.,   that   the  duplicate  of 
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the  adjudication  of  bankruptcy  shall  be  served  on  the  person  Bankruptcies 
who  was  at  the  date  of  the  fiat  a  chief  clerk,  or  secretary,  or  companies, 
registrar  of  the  company,  or  (if  there  be  no  such  person)  on 
any  person  who  was  at  such  date  a  director,  personally,  or  by 
leavins:  the  same  at  the  head  office  for  the  time  beinor  of  the 
company ;  and  the  surrender  to  the  fiat  for  the  purpose  of 
consenting  to,  and  the  consent  to,  the  advertisement  of  the 
adjudication,  before  the  expiration  of  the  five  days  allowed 
for  showing  cause  against  its  validity,  may  be  made  on  behalf 
of  the  company  by  such  person ;  provided,  at  the  time  of  the 
surrender,  he  make  a  deposition  that  he  was,  at  the  date  of 
the  fiat,  such  chief  clerk,  or  secretary,  or  registrar,  and  that 
he  is  authorized  to  make  the  surrender. 

The  statute  then  declares  (in  sects.  4,  5,  6,  7.)  what  shall 
be  deemed  acts  of  bankruptcy,  and  enacts. 

Sect.  4.  "  That  if  any  such  company  or  body  shall,  by  virtue  of  a 
resolution  to  be  duly  passed  in  that  behalf  at  a  board  of  directors 
of  such  company  or  body  duly  summoned  for  that  purpose,  file  or 
cause  to  be  filed  in  the  office  of  the  Lord  Chancellor's  Secretary 
of  Bankrupts  a  declaration  in  writing,  in  the  form  specified 
in  the  schedule  (A.)  No.  1.  hereunto  annexed,  that  the  said  com- 
pany or  body  is  unable  to  meet  its  engagements,  and  also  a  minute 
of  such  resolution  in  the  form  specified  in  tlie  said  schedule  (A.) 
No.  2.,  such  declaration  "and  minute  of  resolution  respectively 
being  under  the  common  seal  of  such  company  or  body,  and  if 
such  company  or  body  have  no  common  seal,  then  signed  by  the 
chairman  of  the  board  of  directors  who  was  present  at  the  passing 
of  such  resolution,  and  in  either  case,  such  declaration  and  minute 
of  i-esolution  being  respectively  attested  by  the  attorney  or  solicitor 
of  the  said  company  or  body  for  the  time  being,  every  such  com- 
pany or  body  shall  be  deemed  thereby  to  have  committed  an  act  of 
bankruptcy  at  the  time  of  filing  such  declaration,  provided  a  fiat  in 
bankruptcy  shall  issue  against  such  company  or  body  within  two 
calendar  months  from  the  filing  of  such  declaration  ;  and  a  copy 
of  such  declaration  and  minute  of  resolution  respectively,  pur- 
porting to  be  certified  by  the  said  secretaxy,  or  his  clerk,  as  a  true 
copy,  shall  be  received  as  evidence  of  such  declaration  and  minute 
of  resolution  respectively  having  been  filed  by  such  company  or 
body,  and  that  upon  such  evidence  being  given,  and  upon  proof  by 
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comDaniel"''        he,  of  the  Said  declaration  and  minute  of  resolution,  no  further  evi- 
dence shall  be  required  of  the  said  act  of  bankruptcy." 

Upon  this  section  it  has  been  decided,  in  the  case  of  a 
company  whose  deed  of  settlement  appointed  twelve  members 
to  be  the  committee  of  management,  and  declared  that  the 
majority  of  the  members  of  this  committee  present  as 
members  of  it,  consisting  of  not  less  than  Jive  members,  should 
have  power  to  bind  all  who  were  absent,  as  well  as  those 
present,  and  the  shareholders ;  that  a  resolution  passed 
unanimously  at  a  meeting  of  the  committee,  at  which  only 
three  members  were  present,  was  insufficient ;  and  that  the 
declaration  filed  under  this  section  is  only  prima  facie,  and 
not  conclusive,  evidence,  which  might  be  contradicted.  There- 
fore, upon  the  petition  of  two  of  the  absent  members  of  the 
committee  setting  forth  the  facts,  the  fiat  was  annulled,  {b) 

Sect.  5.  enacts,  "That  if  any  plaintiff  shall  recover  judgment  in 
any  action  personal  for  the  recovery  of  any  debt  or  money  demand, 
in  any  of  her  Majesty's  courts  of  record,  against  any  such  company 
or  body,  or  against  any  person  duly  authorized  to  be  sued  as  the 
nominal  defendant  on  behalf  of  such  company  or  body,  and  shall 
be  in  a  situation  to  sue  out  execution  upon  such  judgment,  and 
there  be  nothing  due  from  such  plaintiff  by  way  of  set-off,  or 
which  may  be  legally  set  off  against  such  judgment,  and  such 
company  or  body  shall  not,  within  fourteen  days  after  notice  in 
writing,  served  upon  the  said  company  or  body,  by  service  of  the 
same  on  a  chief  clerk,  or  secretary,  or  registrar  of  the  said  com- 
pany or  body,  or  (if  there  be  no  officer  of  such  denomination)  on 
any  director  of  the  said  company  or  body,  personally,  or  by  the 
same  having  been  left  at  the  head  office  for  the  time  being  of  such 
company  or  body,  requiring  immediate  payment  of  such  judgment 
debt,  pay,  secure,  or  compound  for  the  same  to  the  satisfaction  of 
such  plaintiff,  such  company  or  body  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on  the  fifteenth  day  after  service  of 
such  notice :  provided  always,  that  if  such  execution  shall  in  the 
meantime  be  suspended  or  restrained  by  any  rule,  order,  or  pro- 
ceeding of  any  court  of  justice  having  jurisdiction  in  that  behalf, 
no  further  proceeding  shall  be  had  on  such  notice,  but  that  it  shall 

(6)  Ex  parte  Morrison,  16  L.  J.   Bankruptcy,  11. 
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a  situation  to  sue  out  execution  on  such  judgment,  to  proceed  

again  by  notice  in  manner  before  directed." 

Sect.  6.  "  That  if  any  decree  or  order  shall  be  pronounced  in 
any  cause  depending  in  any  court  of  equity,  or  any  order  shall  be 
made  in  any  matter  of  bankruptcy  or  lunacy  against  any  such 
company  or  body,  or  against  any  person  duly  authorized  to  be 
sued  as  the  nominal  defendant  on  behalf  of  such  company  or  body, 
ordering  any  sum  of  money  to  be  paid  by  such  company  or  body, 
and  such  company  or  body  shall  disobey  such  decree  or  order,  the 
same  having  been  served  upon  such  company  or  body,  by  service 
of  the  same  on  a  chief  clerk,  or  secretary,  or  registrar  of  the  said 
company  or  body,  or  (if  there  be  no  officer  of  such  denomination) 
on  any  director  of  the  said  company  or  body,  personally,  or  by  the 
same  having  been  left  at  the  head  office  for  the  time  being  of  such 
company  or  body,  the  person  entitled  to  receive  such  sum  under 
such  decree  or  order,  or  interested  in  enforcing  the  payment 
thereof  pursuant  thereto,  may  apply  to  the  Court  by  which  the 
same  shall  have  been  pronounced,  to  fix  a  peremptory  day  for  the 
payment  of  such  money,  which  shall  accordingly  be  fixed  by  an 
order  for  that  purpose  ;  and  if  such  company  or  body,  being 
served  in  manner  aforesaid  with  such  last-mentioned  order  four- 
teen days  before  the  day  therein  appointed  for  payment  of  such 
money,  shall  neglect  to  pay  the  same,  such  company  or  body  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy  on  the  fifteenth 
day  after  the  service  of  such  order." 

Sect.  7.  "  That  if  any  creditor  or  creditors  of  any  such  com- 
pany or  body,  to  such  amount  as  is  now  by  law  requisite  to 
support  a  fiat,  shall  file  an  affidavit  or  affidavits  in  any  of  her 
Majesty's  superior  courts  of  law  at  "Westminster  that  such  debt  or 
debts  is  or  are  justly  due  to  him  or  them  respectively  from  the  said 
company  or  body,  and  that  such  company  or  body,  as  he  or  they 
verily  believe,  is  a  commercial  or  trading  company,  or  body  incor- 
porated or  associated  as  aforesaid  (as  the  case  may  be),  and  shall 
su^out  of  the  same  court  a  writ  of  summons  against  such  incor- 
porated company,  or  against  any  person  duly  authorized  to  be  sued 
as  the  nominal  defendant  on  behalf  of  such  associated  company  or 
body,  as  the  case  may  be,  and  serve  a  chief  clerk,  or  secretary,  or 
registrar  of  such  incorporated,  or  associated  company  or  body,  as 
the  case  may  be,  or  (if  there  be  no  officer  of  such  denomination) 
any  director  of  the  said  company  or  body,  personally,  with  a  copy 
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of  such  summons,  if  such  company  or  body  shall  not,  within  one 
calendar  month  after  service  of  such  summons,  pay,  secure,  or  com- 
pound for  such  debt  or  debts  to  the  satisfaction  of  such  creditor  or 
creditors,  or  make  it  appear  to  the  satisfaction  of  one  of  the  judges 
of  the  court  out  of  which  such  writ  of  summons  shall  issue,  that 
it  is  the  intention  of  such  company  to  defend  the  action  upon  the 
merits,  and  within  one  calendar  month  next  after  service  of  such 
summons  cause  an  appearance  or  appearances  to  be  entered  to 
such  action  or  actions  in  the  proper  court  or  courts  in  which  the 
same  shall  have  been  brought,  every  such  company  or  body  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy  from  the  time 
of  the  service  of  such  summons." 

The  statute  then  (c)  provides,  that  the  assignees  of  the 
company  may  maintain  any  action,  suit,  or  other  proceeding 
against  any  person  (whether  a  member  of  the  company 
or  not)  for  any  debt  or  demand  on  behalf  of  the  company, 
and  that  any  person  (whether  a  member  of  the  company 
or  not)  may  prove  or  claim  under  the  fiat  any  debt  or 
demand  due  to  him  on  the  balance  of  accounts  between 
him  and  the  company ;  but  (d)  no  claim  or  demand,  which 
any  member  may  have  in  respect  of  his  share  of  the  capital, 
or  of  any  dividends,  interest,  profits,  or  bonus  payable  or 
apportlonable  in  respect  of  his  share,  shall  be  capable  of  being 
set  off,  either  at  law  or  in  equity,  against  any  demand  which 
the  assignees  may  have  against  such  member  on  account 
of  any  other  matter,  but  all  proceedings  in  respect  of  such 
matter  may  be  carried  on,  as  if  no  claim  or  demand  existed 
in  respect  of  such  capital,  dividends,  interest,  profits,  or 
bonus. 

Sect.  10.  enacts,  — 

"That  no  action,  suit,  or  other  proceeding  by  any  creditor 
or  creditors  of  any  such  company  or  body  shall,  so  far  as  concerns, 
or  may  be  necessary  for  the  recourse  of  such  creditor  or  creditors 
against  the  person,  property,  or  eifects  of  any  member  or  members 
thereof  for  the  time  being,  or  any  former  member  or  members 
thereof,  be  deemed  to  prejudice,  or  in  any  manner  affect  the  right 


(c)  Sect.  8. 


(d)  Sect.  9. 
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under  any  fiat  against  such  company  or  body  any  debt  or  demand  

remaining  unsatisfied  ;  and  that  no  such  fiat,  or  proof,  or  proceed- 
ing thereundei',  shall  be  deemed  to  prejudice,  or  in  any  manner 
aflTect  the  right  of  any  creditor  or  creditors  of  such  company 
or  body  to  institute  or  maintain  any  action,  suit,  or  other  proceed- 
ing, so  far  as  concerns  or  may  be  necessary  for  the  recourse 
of  such  creditor  or  creditors  against  the  person,  property,  or 
effects  of  any  member  or  members  thereof  for  the  time  being, 
or  any  former  member  or  members  thereof :  provided  always, 
that  nothing  herein  contained  shall  prevent  remedy  against  co- 
partners :  provided  also,  that  no  execution,  in  respect  of  any  debt 
or  demand  proveable  under  the  fiat  against  any  such  company  or 
body  adjudged  bankrupt,  shall  be  issued  against  the  person,  pro- 
perty, or  eflfects  of  any  member  or  members  for  the  time  being 
of  such  company  or  body,  or  any  former  member  or  members 
thereof,  until  after  such  debt  or  demand  shall  have  been  proved 
under  such  fiat,  nor  shall  any  such  execution  be  issued  after 
the  appointment  of  a  receiver  in  manner  herein-after  mentioned, 
without  leave  of  the  High  Court  of  Chancery." 

The  law  (e)  and  practice  in  bankruptcy,  so  far  as  ap- 
plicable, is  extended  to  these  fiats  and  proceedings  under 
them,  and  (/)  the  Court  acting  in  the  prosecution  of  a 
fiat  may,  at  any  time  after  the  advertisement  of  the  bank- 
ruptcy, order  the  directors,  or  any  of  them,  or,  if  there 
be  no  directors,  then  such  members  of  the  company  as  the 
Court  in  its  discretion  shall  think  fit,  to  prepare,  subscribe, 
file,  and  verify  by  oath,  if  required,  a  balance  sheet  and 
accounts  in  such  form  as  the  Court  shall  direct,  and  deliver 
a  copy  thereof  to  the  official  assignee  ten  days  at  least  before 
the  last  examination.  The  balance  sheet  and  accounts,  be- 
fore the  last  examination,  may  be  amended  by  direction  of 
the  Court,  which  is  empowered  to  make  an  allowance  out  of 
the  estate  for  their  preparation. 

Every  (g)  person  ordered  to  prepare  the  balance  sheet 
and  accounts  must  surrender  at  the  last  examination,  sub- 

(e)  Sect.  11..  (ff)  Sect.  13. 

(/)  Sect.  12. 


68d 


MERCANTILE   REMEDIES. 


Bankruptcies 
of  joint  stock 
companies. 


scribe  his  surrender,  submit  to  be  examined  upon  oath, 
and  make  a  full  and  true  discovery  of  the  estate  and  effects 
of  the  company ;    and   he  incurs  the  same  danger  for  not 


surrendering. 


subscribing,  or  coming  before  the  Court,  or 


for  refusing  to  be  sworn  and  examined,  or  for  not  fully 
answering  to  the  satisfaction  of  the  Court,  or  for  refusing  to 
sign  and  subscribe  his  examination,  or  for  not  delivering  up 
at  the  last  examination  all  the  estate,  books,  papers,  and 
writings  in  his  possession,  custody,  or  power,  or  for  re- 
moving, concealing,  or  embezzling  any  part  of  such  estate 
to  the  value  of  ten  pounds  or  upwards,  or  any  books  of 
account,  papers,  or  writings  relating  thereto,  with  intent 
to  defraud  the  creditors,  as  is  provided  with  respect  to 
individual  bankrupts. 

Persons  (A)  ordered  to  prepare  the  balance  sheet  and  ac- 
counts are  exempted  from  arrest  In  coming  to  surrender ;  and 
such  persons.  If  in  prison,  may  be  brought  before  the  Court 
by  warrant. 

The  Court  may  (i)  likewise  summon  any  person  (whether  a 
member  of  the  company  or  not),  whom  it  believes  capable  of 
giving  information  concerning  the  commercial  dealings  or 
trading  of,  or  any  act  of  bankruptcy  committed  by,  the  com- 
pany, and  may  also  require  such  person  to  produce  any  books, 
papers,  deeds,  writings,  and  other  documents  In  his  custody,  pos- 
session, or  power,  which  may  appear  necessary  to  establish  these 
facts.  The  Court  may  also  examine  every  such  person  upon 
oath,  viva  voce  or  by  interrogatories,  and  after  adjudication, 
may  summon  any  person  (whether  a  member  or  not)  known 
or  suspected  to  have  any  of  the  estate  of  the  company  in  his 
possession,  or  who  is  supposed  to  be  Indebted  to  the  estate, 
or  any  person  "(whether  a  member  or  not)  whom  the  Court 
believes  capable  of  giving  Information  concerning  any  person 
who  was  a  member  of  the  company  at  or  before  the  date  of 
the  fiat,  or  concerning  its  trade,  dealings,  or  estate,  or  con- 
cerning any  act  of  bankruptcy  committed  by  the  company, 
or  any  Information  material  to  the  full  disclosure  of  its  deal- 


(A)  Sect.  14. 


(i)  Sect.  15. 
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of  the  company,  and  also  require  every  such  person  to  pro-  

duce  any  books,  papers,  deeds,  writings,  or  other  documents 
in  his  custody,  possession,  or  power,  which  may  appear  ne- 
cessary to  the  verification  of  the  deposition  of  such  person, 
or  to  the  full  disclosure  of  any  of  the  matters  which  the 
Court  is  authorized  to  inquire  into.  Any  person  so  sum- 
moned incurs  the  same  danger  for  omitting  to  attend,  re- 
fusing to  be  sworn  and  examined,  not  fully  answering  to  the 
satisfaction  of  the  Court,  or  refusing  to  subscribe  his  exami- 
nation, or  to  produce  or  for  not  producing  any  such  book, 
paper,  deed,  writing,  or  document,  as  is  now  provided 
against  persons  summoned  to  be  examined  under  a  fiat  In 
bankruptcy. 

If  any  person  {j),  who,  at  or  before  the  date  of  the  fiat  was 
a  member  of  the  company,  shall  be  so  summoned,  he  shall  only 
have  such  costs  and  charges  (if  any)  as  the  Court  shall  think 
fit,  and  If  (A)  any  such  member,  not  being  a  person  ordered  to 
prepare  the  balance  sheet  and  accounts,  or  If  any  other  person, 
shall  wilfully  conceal  any  real  or  personal  estate  of  the  com- 
pany, and  shall  not  within  thirty  days  after  the  issuing  of  the 
fiat  discover  It  to  the  Court,  or  to  the  assignees,  he  shall 
forfeit  100/.,  and  double  the  value  of  the  estate  so  concealed. 
Any  person  also,  other  than  a  person  having  been  a  member 
of  the  company,  who  shall,  after  the  time  allowed  for  finish- 
ing the  last  examination,  voluntarily  discover  to  the  Court 
or  the  assignees  any  part  of  the  estate  of  such  company  not 
before  come  to  the  knowledge  of  the  assignees,  shall  be  al- 
lowed five  per  c&nt.  thereupon,  and  such  further  reward,  as 
the  major  part  in  value  of  the  creditors,  present  at  a  meet- 
ing called  for  the  purpose,  shall  think  fit  to  be  paid  out  of 
the  estate  recovered  on  such  discovery. 

After  (/)  the  advertisement  of  the  adjudication  the  Court 
may  order  any  treasurer,  officer,  attorney,  solicitor,  or  other 
agent  of  the  company  to  pay  and  deliver  over  to  the  official 

0)  Sect,  16.  (I)  Sect.  18. 

(A)  Sect  17. 
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assignee,  or  to  the  Bank  of  England  to  the  credit  of  the  Ac- 
countant in  Bankruptcy,  all  monies  or  securities  for  money  in 
his  custody,  possession,  or  power  as  such  officer  or  agent, 
and  which  he  is  not  by  law  entitled  to  retain.  Any  (m) 
person  disobeying  any  rule  or  order  of  the  Court  made 
for  enforcing  any  of  the  purposes  and  provisions  of  this 
act,  or  any  other  existing  or  future  act  relating  to  bank- 
ruptcy or  insolvency,  or  made  or  entered  into  by  consent 
of  such  person  for  carrying  into  effect  any  of  such  pur- 
poses or  provisions,  the  Court,  by  warrant  under  hand  and 
seal,  may  commit  him  to  prison  until  he  shall  have  fulfilled 
the  duty  required  by  such  rule  or  order,  or  until  the  Court 
or  the  Lord  Chancellor  shall  make  order  to  the  contrary. 


Sections  20,  21,  and  22,  enact, — 

Sect.  20.  "  That  it  shall  be  lawful  for  the  Court,  authorized  to 
act  in  the  prosecution  of  any  such  fiat  in  bankruptcy,  to  direct 
the  creditor's  assignee  of  the  estate  and  effects  of  any  such 
company  or  body  to  apply  to  the  High  Court  of  Chancery,  by 
petition  in  a  summary  way  to  the  Lord  Chancellor  or  the  Master 
of  the  Rolls,  praying  that  all  such  orders  and  directions  may 
be  given  as  shall  be  necessary  for  the  final  winding  up  and 
settling  the  affairs  of  such  company  or  body,  and  to  compel  a 
just  contribution  from  all  the  members  of  such  company  or  body 
towards  the  full  payment  of  all  the  debts  and  liabilities  of  such 
company  or  body,  and  of  the  costs  of  winding  up  and  finally  settling 
the  affairs  of  such  company  or  body  ;  and  that,  upon  the  hearing  of 
such  petition,  it  shall  be  lawful  for  the  said  High  Court  of  Chancery 
to  refer  (n)  it  to  one  of  the  Masters  of  the  High  Court  of  Chancery 
to  take  all  such  accounts,  and  make  all  such  inquiries  as  shall  be 
required  for  the  purpose  of  ascertaining  what  sum  of  money  in  the 
whole,  and  what  sums  of  money  as  proportionate  parts  of  the  whole, 
or  what  sum  or  sums  of  money  from  time  to  time  on  account,  will 
(having  regard  to  the  deed  of  settlement  of  such  company,  and  the 
calls,  contributions,  debts,  or  demands  actually  paid  by  the  several 
and  respective  members  thereof,  and  also  having  regard  to  any 
proceedings  in  the  Court  of  Bankruptcy,  or  any  District  Court  of 
Bankruptcy)  be  necessary  and  proper  to  be  raised  by  calls  or  con- 


(m)  Sect.  19.  of  reference  In  re  The  Forth  Marine 

(w)  See  the  form  of   such  an  order     Insurance  Company,  I  D.  G.  335. 
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tributions  from  the  respective  members  of  such  company  or  body    Bankruptcies 
for  the  payment  and  satisfaction  of  all  the  debts  and  liabilities  of  comMnie&'^ 

such  company  or  body,  and  also  of  all  the  costs  of  winding  up  and 

settling  the  affairs  of  the  said  company ;  and  that  the  High  Court 
of  Chancery,  upon  confirmation  of  the  Master's  report  made  upon 
any  such  reference,  or  upon  making  such  reference,  or  otherwise, 
may  order  the  payment  of  the  several  and  respective  sums  of 
money,  which  by  such  report  are  found  necessary  and  proper  to  be 
paid,  and  may  refer  it  to  the  Master  to  appoint  a  receiver  to  col- 
lect and  receive  such  sums  of  money,  and  either  to  pay  the  same 
into  the  Bank  of  England,  in  the  name  and  to  the  account  of  the 
Accountant  General  of  the  High  Court  of  Chancery,  to  the  credit  of 
such  company  or  body,  and  may,  upon  the  petition  of  such  assig- 
nees, order  such  sums  of  money  to  be  paid  in  or  towards  satisfac- 
tion of  the  debts,  which  by  the  proceedings  in  bankruptcy  shall 
have  been  found  to  be  due  to  the  creditors  of  such  company  or 
body  and  all  persons  having  claims  and  demands  thereon,  and  also 
in  satisfaction  of  costs,  or  may  order  such  receiver  to  pay  such 
sums  of  money  in  satisfaction  of  such  debts,  claims,  and  demands, 
and  costs,  in  the  first  instance." 

Sect.  21.  "  That  if  it  shall  appear  that  any  individual  mem- 
bers of  such  company  or  body  have  claims  against  each  other, 
in  respect  of  the  affairs  or  transactions  of  such  company  or 
body,  it  shall  be  lawful  for  the  Court  of  Chancery,  upon  the 
petition  of  any  member  of  such  company  or  body,  alleging  that  he 
hath  any  such  claim  against  any  other  member  of  the  said  company 
or  body,  to  make  all  such  orders  as  shall  be  just  for  the  purpose  of 
finally  settling  and  determining  such  claim,  and  may  order  the  pay- 
ment of  such  sum  of  money  (if  any)  as  shall  appear  to  be  due 
in  respect  of  any  such  claim." 

Sect.  22.  "  And  whereas  the  law  is  defective  in  the  means  of 
making  the  members  of  joint  stock  companies  contributaries  for 
paying  their  debts  in  full,  and  in  the  means  of  giving  relief,  where 
execution  may  have  been  had  in  respect  of  a  debt  due  from  any 
such  company  against  one  or  a  very  few  members  of  such  company, 
and  also  in  the  means  of  adjusting  the  rights  of  the  members  of 
any  such  company  amongst  themselves,  and  finally  winding  up  the 
affairs  of  such  company  ;  be  it  enacted.  That  it  shall  be  lawful  for 
the  Lord  Chancellor,  with  the  advice  and  consent  of  the  Master  of 
the  Rolls  and  the  Vice  Chancellors  for  the  time  being,  or  any  two 
of  them,  from  time  to  time,  and  as  often  as  circumstances  shall 
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require,  to  make  and  prescribe  such  rules  and  orders  touching  and 
concerning  the  form  and  mode  of  proceeding  to  be  had  and  taken 
in  the  Court  of  Chancery  for  settling  and  enforcing  the  contribu- 
tion to  be  paid  by  any  member  or  members  for  the  time  being  of 
any  such  company,  or  any  former  member  or  members  thereof,  or 
any  real  or  personal  representative,  or  other  persons  liable  in  that 
behalf,  and  the  practice  to  be  observed  by  such  Court  in  or  re- 
lating to  such  proceeding,  or  any  matters  incident  thereto,  and  the 
form  and  mode  of  proceeding  to  be  had  and  taken  before  any  one 
of  the  Masters  of  the  said  Court,  primarily  or  by  reference  from 
the  said  Court,  in  any  matter  for  or  relating  to  contribution,  as  shall 
from  time  to  time  seem  necessary  and  proper  for  the  advancement 
of  justice  in  such  cases,  and  for  adjusting  and  determining  the 
rights  and  equities  of  the  parties  concerned,  and  for  suing  for  and 
getting  in  the  assets,  and  for  ascertaining  and  discharging  the 
liabilities  of  such  companies,  and  requiring  the  creditors  thereof  to 
claim  their  debts,  and  finally  winding  up  the  affairs  thereof,  with 
as  little  delay,  expense,  and  uncertainty  as  possible  :  provided 
always,  that  such  rules  and  orders  shall  be  laid  before  both  Houses 
of  Parliament  within  one  month  from  the  making  thereof,  if  Par- 
liament be  then  sitting,  or,  if  Parliament  be  not  then  sitting,  with- 
in one  month  from  the  commencement  of  the  then  next  Session 
of  Parliament ;  and  every  rule  and  order  so  made  shall  be  binding 
and  obligatory,  and  be  of  like  force  and  effect,  as  if  the  provisions 
contained  therein  had  been  expressly  enacted  by  Parliament."  • 

The  statute  then  declares  (o)  that  the  act  41  Geo.  3. 
c.  90.  shall  extend  to  decrees  or  orders  made  by  the  Court 
of  Chancery  in  any  proceeding  under  this  act ;  and  (/?)  that 
on  production  of  an  office  copy  of  any  decree  or  order  of  the 
Court  of  Chancery  in  any  proceeding  under  this  act,  and  of 
an  affidavit  that  application  has  been  duly  made  to  the  per- 
son mentioned  in  it  for  payment  of  the  sum  thereby  ordered 
to  be  paid,  and  that  default  has  been  made  in  payment  of  it, 
to  one  of  the  principal  clerks  of  the  Court  of  Session  in 
Scotland,  or  his  deputy,  for  registration,  it  shall  be  registered 
there  in  like  manner  as  a  bond  executed  according  to  the  law 
of  Scotland  with  a  clause  of  registration,  and  execution  may 


(o)  Sect.  23. 


(p)  Sect.  24. 
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pass  upon  a  decree  to  be  interponed  thereto,  and  shall  have  Bankruptcies 
the  like  eiFect  as  upon  a  decree  interponed  to  such  bond.  companies. 

Previously  {g)  to  passing  the  last  examination  it  is  the 
duty  of  the  Court  to  inquire  into  the  cause  of  the  failure  of 
the  company  ;  and  after  the  passing  of  the  last  examination, 
or  after  the  time  allowed  by  the  Court  for  that  purpose  shall 
have  elapsed,  the  Court  shall  cause  a  copy  of  the  balance 
sheet  to  be  transmitted  to  the  Committee  of  Privy  Council 
for  Trade  and  Plantations,  and  certify  what,  in  the  opinion 
of  the  Court,  was  the  cause  of  the  failure  of  such  company, 
and  shall  have  liberty  to  state  any  special  circumstances  re- 
lating to  the  formation  or  management  of  the  affairs  of  the 
company,  and  shall  cause  to  be  annexed  to  such  certificate  a 
copy  of  the  examination  of  any  person  or  persons  taken  under 
such  fiat,  which  the  Court  shall  deem  material,  relating  to 
the  formation  or  management  of  the  affairs  of  the  company. 

Thereupon  (r)  her  Majesty  may,  upon  the  recommend- 
ation of  the  committee  of  the  Privy  Council,  by  any  in- 
strument in  writing  under  the  great  seal  of  Great  Britain, 
or  privy  seal,  "  revoke  and  make  void  all  the  powers, 
privileges,  and  advantages  at  any  time,  by  any  charter  or 
letters-patent  or  act  of  Parliament,  granted  to  such  company 
or  body,  and  determine  the  same;  and  thereupon  the  said 
powers,  privileges,  and  advantages  shall  accordingly  be  re- 
voked, and  the  same  company  or  body  shall  be  determined, 
without  any  inquisition,  scire  facias,  or  any  matter  or  thing 
to  make  void  or  determine  the  same,  any  thing  in  such  char- 
ter or  letters-patent  or  act  of  Parliament  contained  to  the 
contrary  notwithstanding."  The  (5)  committee  may  also 
cause  all  the  papers  relating  to  the  failure,  formation,  and 
management  of  the  company,  and  to  the  conduct  of  any  of 
the  directors  or  other  officers,  to  be  laid  before  her  Majesty's 
Attorney  General,  who  shall  direct  whether  any  and  what 
proceedings  shall  be  taken  thereupon  against  any  person  who 
was  a  director  or  other  oflSicer  of  such  company,  or  any  other 
person  ;  and  any  prosecution  or  other  proceeding  which  shall 

(q)   Sect.  25.  (r)  Sect.  26.  (»)  Sect.  27. 
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be  thereupon  directed  by  the  Attorney  General  shall  be 
conducted  by  or  under  the  direction  of  the  commissioners  of 
her  Majesty's  Treasury. 

Notwithstanding  the  bankruptcy  the  body  still  subsists, 
B.  28.  providing, 

"  That  until  the  determination  of  such  company  or  body  by  her 
Majesty,  her  heirs  or  successors,  such  company  or  body,  and  the 
persons  who  were  officers  thereof  at  the  time  of  such  determina- 
tion, shall  respectively  be  considered  as  subsisting  and  as  con- 
tinuing such  officers  as  aforesaid,  for  all  the  purposes  for  which 
the  same  was  originally  constituted,  and  that,  notwithstanding 
such  determination  as  aforesaid,  the  same  shall  be  considered  as 
subsisting  and  continuing  respectively,  so  long,  and  so  far  as  may 
be  necessary  for  the  winding  up  of  the  concerns  of  such  company 
or  body  under  the  fiat  issued  against  such  company  or  body." 

And  sect.  29.  "  That,  notwithstanding  the  determination  of  any 
company  or  body  incorporated  or  associated  within  the  meaning 
of  this  act,  as  the  case  may  be,  by  any  other  means  than  as  last 
aforesaid,  such  company  or  body,  and  the  persons  who  were  offi- 
cers thereof  at  the  time  of  such  determination,  shall  respectively 
be  considered  as  subsisting,  and  as  continuing  such  officers  as 
aforesaid,  for  all  the  purposes  of  this  act,  so  long  and  so  far  as 
any  matters  relating  to  such  company  or  body  shall  remain  un- 
settled." 

The  30th  section  of  the  act  declares,  that  if  any  person, 
being  a  member  of  any  such  company  which  shall  be  ad- 
judged bankrupt,  shall,  after  and  with  knowledge  of  an  act 
of  bankruptcy  committed  by  the  company,  or  in  contempla- 
tion of  its  bankruptcy,  have  destroyed,  altered,  mutilated, 
or  falsified  any  of  the  books,  papers,  writings,  or  securities  of 
the  company,  or  made,  or  been  privy  to  the  making  of  any 
false  or  fraudulent  entry  in  any  book  of  account  or  other 
document,  with  intent  to  defraud  the  creditors  of  the  com- 
pany, or  defeat  the  object  of  this  or  any  other  statute  relating 
to  bankrupts,  he  shall  be  deemed  to  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable  to  be 
imprisoned  in  any  common  gaol  or  house  of  correction  for 
any  term  not  exceeding  three  years,  with  or  without  hard 
labour. 


NOTE. 


ON   INSOLVENCY. 

Although  the  law  relating  to  Insolvency  does  not,  strictly  speak- 
ing, fall  within  the  scope  of  this  Treatise,  being  applicable,  not 
to  merchants  and  mercantile  dealings  alone,  but  to  every  class  of 
persons  alike  ;  yet,  as  it  is  a  subject  very  interesting  to  the  mer- 
cantile world,  the  Author  has  thought  it  proper  to  subjoin  the 
following  brief  sketch  of  that  part  of  the  law,  referring  the 
reader  for  ampler  information  to  the  more  extended  treatises 
there  cited. 

The  word  insolvency  is  not  confined  to  the  state  of  those  per- 
sons, who  have  become  the  objects  of  the  enactments  entitled  the 
Insolvent  Acts,  and  which  will  be  presently  enumerated :  it  means 
a  general  inability  to  pay  debts,  and  is  always  to  be  taken  in  that 
sense,  unless  qualified  by  express  words  or  necessary  implication 
from  the  context.     Biddlecombe  v.  Bond,  4  Ad.  S^  E.  332. 

When  the  insolvency  of  a  debtor  has  become  generally  known, 
it  usually  happens  that  he  or  his  friends,  in  the  first  instance, 
attempt  to  ward  off"  the  necessity  of  legal  proceedings,  by  inducing 
his  creditors  either  to  give  him  time  for  the  payment  of  the  whole 
of  his  debts,  or  to  discharge  him,  on  a  payment  of  part  by  way  of 
composition.  In  the  former  case,  viz.,  where  time  is  given  to  the 
debtor  for  payment  in  full,  the  best  and  most  formal  mode  of  doing 
so  is  by  an  instrument  termed  a  Letter  of  Licence,  by  which  his 
creditors  permit  him  to  carry  on  his  business  without  molestation 
from  them,  for  a  time  therein  limited.  They  sometimes,  for  their 
own  security,  require  that  his  affairs  shall,  in  the  meanwhile,  be 
superintended  and  investigated  by  inspectors,  in  which  case,  the 
instrument  is  termed  a  Deed  of  Inspection.  See  an  instance  of 
one  in  Smith  v.  Winter^  4  M.  S^.  W.  454.  In  the  latter  case,  viz.^ 
where  payment  in  part  is  accepted,  the  arrangement  is  commonly 
effected  by  what  is  sometimes  called  a  Deed  of  Composition,  some- 
times a  Deed  of  Trust,  or  Deed  of  Assignment. 
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Agreements  of  this  description  are,  generally  speaking,  under 
seal ;  where  they  are  not,  there  must,  of  course,  as  in  the  case  of 
other  simple  contracts,  be  some  sufficient  consideration  to  support 
them.  On  this  subject  it  is  held,  that  a  separate  agreement  by  a 
creditor,  not  under  seal,  to  give  time,  in  consideration  of  receiving 
the  whole  or  part  of  his  demand  at  the  end  of  such  time,  or  to 
take  part  in  exchange  for  the  whole,  is  nudum  pactum  and  invalid. 
Co.  Liu.  212  ;  3  Co.  118.  Heathcotew.  Crookshanks,  2  T.  R.  27. 
Fitch  V.  Sutton,  5  East,  230.  Down  v.  Hatcher,  10  Ad.  ^  E.  121. 
However,  the  guaranty  of  a  third  person,  or  the  substitution  of 
something  for,  or  the  addition  of  something  to,  the  debt,  or  an 
agreement  to  pay  sooner,  or  at  a  different  place,  than  that  at  which 
it  was  demandable,  are  good  considerations.  Co.  Litt.  212  b. 
Steinman  v.  Magnus,  11  East,  390;  3  Co.  118  a.  Where  the 
amount  of  the  creditor's  claim  is  disputable,  an  agreement  on  his 
part  to  take  a  sum  less  than  his  original  demand,  may  be  supported. 
Wilkinson  v.  Byers,  1  Ad.  8f  E.  107.  The  rule  being,  that  pay- 
ment of  a  less  sum  than  the  demand  is  no  satisfaction  in  the  case 
of  a  liquidated  debt,  but  where  the  debt  is  unliquidated  it  is 
sufficient.  Longridge  v.  Dorville,  5  B.  Sf  A.  117.  Down  v. 
Hatcher,  uh.  sup.  See  Waters  v.  Smith,  2  B.  SfAd.  889.  ;  4  Mod. 
88  ;  Yelv.  10.  And  where  several  creditors,  each  on  the  faith  of 
the  others'  undertaking,  agree  to  give  time  or  to  accept  a  com- 
position, all  will  be  bound,  since  each  has  the  engagement  of  the 
rest,  as  a  consideration  for  his  own  engagement.  Goode  v. 
Cheeseman,  2  B.  ^  Ad.  328.  Reay  v.  WJiite,  I  C  Sf  M.  348.  (See 
as  to  the  mode  of  pleading  such  a  composition  in  defence  to  an  ac- 
tion by  a  creditor.  Cooper  v.  Phillips,  1  C.  M.  4'  R.  649.)  If,  indeed, 
one  of  the  creditors  be  afterwards  excluded  from  partaking  with  the 
rest  in  the  benefits  held  out  to  him  by  the  arrangement,  he  will 
cease  to  be,  on  his  side,  bound  by  it.  Garrard  v.  Woolner,  8  Bingh. 
258.  And  the  agreement  for  composition  must  be  one  which  is 
legal  and  valid,  for  if  it  is  incapable  of  being  enforced  against  the 
debtor,  ex.  gr.  if  it  purport  to  pass  an  interest  in  lands,  but  want 
the  formalities  required  by  the  Statute  of  Frauds,  it  will  not  be 
binding  on  the  creditors.  Alchin  v.  Hopkins,  1  Bingh.  N.  C.  99. 
A  fortiori,  if  the  debtor  neglect  to  perform  his  part  of  the  agree* 
ment,  the  creditors  wiU  not  be  bound  by  theirs,  ex.  gr.  if  he 
neglect  to  tender  the  composition  money  at  the  proper  days,  or  to 
make  disclosures  stipulated  for  in  the  agreement.  Cranley  v. 
Hillary,  2  M.  Sp  S.  120.      See  Shipton  v.  Casson,  5  B.  ^  C.  378. 
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Wenham  v.  Foiole,  3  Dowl.  P.  C.  43.  And  if  the  debtor  Lave 
induced  the  creditor  to  accept  the  composition  by  fraudulent  mis- 
representations of  the  nature  or  value  of  his  property,  it  will  not 
be  binding.  Vine  v.  Mitchell,  1  M.  ^  Rob.  337.  If  some  out  of 
a  body  of  creditors  agree  to  accept  a  composition  on  the  faith  that 
the  rest  will  thereby  be  induced  to  do  so,  and  the  rest  hold  out, 
the  agreement  ceases  to  be  binding.  Reay  v.  Richardson,  2  C,  M. 
Sf  R.  422. 

Where  a  creditor  who  enters  into  an  arrangement  of  this  kind, 
holds,  at  the  time,  collateral  securities,  such  as  the  acceptances  of 
third  parties,  for  the  amount  of  his  demand,  those  securities  are 
not,  it  seems,  affected  by  the  agreement ;   Thomas  v.  Courtney,  1 

B.  Sf  A.  \.(^See Harrison  v.  Courtauld,  3  B.  ^  Ad.  36.  Sed  vide 
dictum,  per  Lord  Eldon,  in  Ex  parte  Glendinriing,  Buck.  520.), 
provided  nothing  be  therein  said  concerning  them.  See  Stock  v. 
Mawson,  I  B.  Sf  P.  286,  and  a  fortiori,  they  are  not  affected  by  it, 
when  the  remedy  upon  them  is  expressly  reserved.  Nicholls  v. 
Norris,  S  B.  Sf  Ad.  41.  Ex  parte  Glendinning,  1  Buck.  517. 
See  Boultbee  v.   Stubbs,   11  Ves.  22.       Constable  v.  Andrew,  2 

C.  4-  M.  298.  Dttf  V.  Orr,  5  Bligh,  629.  Davidson  v.  McGre- 
gor, 8  M.  S^  W.  755.  Though  generally  the  rule  is,  that  if 
a  debt  be  released  by  a  composition  deed,  the  right  to  hold  se- 
curities on  a  lien  for  it  is  gone  too  ;  Cowper  v.  Green,  7  M.Sf  W. 
633.  Buck  V.  Shippam,  1  Phil.  694,  in  the  former  of  which  cases 
Baron  Alderson  remarked,  that  in  Thomas  v.  Courtney,  the  Court 
thought  there  was  no  release  of  the  debt  itself.  It  seems,  in  each 
case,  to  be  a  question  of  intention  and  construction. 

No  creditor  can,  on  any  account,  be  permitted  to  stipulate 
behind  the  backs  of  the  rest  for  some  private  advantage  as  the 
price  of  his  consent  to  the  arrangement.  Cockshott  v.  Bennett, 
2  T.  R.  763.  Stock  v.  3Iawson,  1  B.  S^  P.  286.  Turner  v. 
Iloole,  D.  Sf  Ry.  K  P.  C.  27.  Smith  v.  Cuff,  6  M.  S^  S.  160- 
Alsager  v.  Spalding,  4  Bing.  N.  C  407.  But  see  the  distinction 
taken  in  Feise  v.  Randal,  6  T.  R.  146.  Tuck  v.  Tooke,  9B.8f  C. 
437.  Ante,  B.  3,  C.  1,  and  see  Davidson  v.  McGregor,  8  M.  Sf  W. 
755,  and  Bradshaw  v.  Bradshaw,  9  M.  Sf  W.  29.  And  Howden 
v.  Haighe,  11  Ad.  Sf  E.  1033,  where  it  was  held  that  such  a 
stipulation  prevented  him  from  suing  for  the  instalments  due 
under  the  composition  ;  also  Pendlebury  v.  Walker,  A.  Y.  ^  C.  424, 
where  a  suit  was  entertained  by  a  guarantor  to  set  aside  his  gua- 
rantee, given  to  bankers  who  had  advanced  money  to  pay  a  compo* 
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sition  under  a  secret  arrangement  with  the  insolvent  for  the  pay- 
ment of  their  debt  in  full.  And  where  a  note  for  the  residue  of 
his  debt  had  been  given  to  the  creditor  and  negotiated  by  hira, 
and  the  holder  had  enforced  payment  from  the  debtor,  the  latter 
recovered  back  the  amount  from  the  creditor  in  an  action  for 
money  paid.  Parke,  B.  saying,  "  These  facts  would  have  formed  a 
good  defence  to  an  action  by  the  defendant  on  the  note  against  the 
plaintiff.  Then  the  defendant  hands  the  note  over  to  a  third  party, 
and  so  prevents  the  plaintiff  from  availing  himself  of  that  defence. 
The  plaintiff  is  thereby  compelled  to  pay  the  money  contrary  to 
the  agreement  of  the  parties,  and  he  has  a  right  to  recover  it  back 
from  the  defendant."     Horton  v.  Riley,  II  M.  Sf  W.  492. 

It  is  held  in  equity,  that  if  a  debtor  convey  property  in  trust 
for  the  benefit  of  his  creditors,  to  whom  that  conveyance  has  not 
been  communicated,  and  the  creditors  are  not  in  any  manner  privy 
to  the  conveyance,  the  deed  merely  operates  as  a  power  to  the 
trustees,  which  is  revocable  by  the  debtor,  and  has  the  same 
effect,  as  if  the  debtor  had  delivered  money  to  an  agent  to  pay 
his  creditors,  and  before  any  payment  made  by  the  agent,  or  com- 
munication by  him  to  the  creditors,  had  recalled  the  money  so 
delivered.  In  the  case  of  Garrard  v.  Lord  Lauderdale,  3  Sim.  1, 
it  seems  to  have  been  considered  that  a  communication  by  the 
trustees  to  creditors  of  the  fact  of  such  a  trust  would  not  defeat 
the  power  of  revocation  by  the  debtor  ;  it  appears,  however,  that 
this  doctrine  is  questionable,  because  the  creditors,  being  aware 
of  such  a  trust,  might  be  thereby  induced  to  a  forbearance,  which 
they  would  not  otherwise  have  exercised.  Acton  v.  Woodgate,  2 
M.  8f  K.  495. 

The  above  were  the  only  methods  by  which,  till  very  lately, 
compositions  were  effected,  but  the  legislature  has  lately,  perhaps 
without  any  very  urgent  necessity,  interfered  by  stat.  7  &  8  Vict. 
c.  70,  the  main  objects  of  which  are  to  enable  a  debtor,  by  his 
own  petition,  with  the  concurrence  of  a  portion  of  his  creditors, 
to  force  the  rest  to  a  composition  ;  the  trustee  under  which,  is 
clothed  with  rights  similar  to  those  of  an  assignee  under  the 
bankrupt  or  insolvent  laws. 

This  act,  which  will  be  found  in  the  Appendix,  in  substance 
enacts  in  sect.  1.,  that  any  debtor  not  being  a  trader  within 
the  meaning  of  the  statutes  relating  to  bankrupts,  who  is 
unable  to  meet  his  engagements,  with  the  concurrence  of  one- 
third  in   number   and  value  of   his    creditors  (testified   by  their 
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signing  his  petition),  may  present  a  petition  to  the  Court  of  Bank- 
ruptcy, setting  forth  a  full  account  and  the  consideration  of  his 
debts,  the  names,  residences,  and  occupations  of  his  creditors,  a  full 
account  of  his  property,  and  also  his  inability  to  meet  his  engage- 
ments, and  its  true  cause  ;  and  also  setting  forth  such  proposal  as 
he  is  able  to  make  for  the  future  payment,  or  the  compromise  of 
them ;  and  that  one  third  in  number  and  value  of  his  creditors 
have  assented  to  such  proposal ;  and  praying  that  such  proposal 
(or  such  modification  thereof  as  by  the  majority  of  his  creditors 
should  be  determined)  should  be  carried  into  effect  under  the 
superintendence  and  control  of  the  Court ;  and  that  he  should  in 
the  meantime  be  protected  from  arrest. 

By  sect.  2.  upon  the  presentation  of  this  petition,  a  commissioner 
shall  privately  examine  into  the  matter,  and  for  that  purpose  may 
examine  upon  oath  the  debtor,  any  creditor  concurring  in  his 
petition,  and  any  witness  produced  by  the  debtor ;  and  if  he  be 
satisfied  of  the  truth  of  the  matters  alleged  in  the  petition,  and  that 
the  debts  have  not  been  contracted  by  fraud,  or  breach  of  trust,  or 
without  reasonable  probability  at  the  time  of  contract  of  being  able 
to  pay  the  same,  or  by  reason  of  any  judgment  in  any  prosecution 
for  breach  of  the  revenue  laws,  or  in  any  action  for  breach  of  pro- 
mise of  marriage,  seduction,  criminal  conversation,  libel,  slander, 
assault,  battery,  malicious  arrest,  malicious  suing  out  a  fiat  in  bank- 
ruptcy, or  malicious  trespass,  and  that  the  debtor  has  made  a  full 
disclosure  of  his  debts  and  credits,  estate  and  effects,  and  is  desirous 
of  making  a  bona  fide  arrangement  with  all  his  creditors,  and  that 
his  proposal  is  reasonable,  and  proper  to  be  executed,  the  commis- 
sioner may  direct  a  meeting  of  all  the  creditors  of  the  debtor  to 
be  convened,  of  which  notice  shall  be  given  in  writing  to  every 
such  creditor,  not  less  than  seven  or  more  than  twenty-eight  days 
before  the  same  is  held.  At  this  meeting,  by  sect.  3.,  a  registrar 
or  official  assignee  of  the  Court,  or  one  of  the  principal  creditors 
appointed  by  the  commissioner,  is  to  preside,  and  report  the  reso- 
lutions to  the  commissioner. 

Sect.  4.  provides  that  if  at  the  meeting  the  major  part  in  number 
and  value,  or  nine  tenths  in  value,  or  nine  tenths  in  number,  of  the 
creditors  whose  debts  exceed  twenty  pounds,  assent  to  the  proposal, 
or  any  modification  of  it,  the  president  shall  appoint  another  meet- 
ing to  be  held  not  earlier  than  seven  or  later  than  twenty-eight  days 
from  the  first  meeting,  of  which  notice  in  writing  shall  be  personally 
served  on  every  creditor  who  was  not  present  by  himself  or  his 
appointed  agent  at  the  first  meeting,  three  clear  days  at  least  before 
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the  day  appointed  for  the  second  meeting  ;  unless  the  commissioner 
order  that  service  of  notice  at  the  last  place  of  abode  or  business 
of  any  creditor  shall  be  deemed  good  service. 

Section  5.  then  declares  that  if  at  the  second  meeting  three  fifths  in 
number  and  value  of  the  creditors  present,  or  nine  tenths  in  value, 
or  nine  tenths  in  number,  whose  debts  exceed  twenty  pounds,  agree 
to  accept  such  arrangement  or  composition  as  was  assented  to  at  the 
first  meeting,  and  reduce  the  terms  into  writing,  and  sign  them,  such 
agreement  (subject  to  confirmation  as  hereafter  mentioned)  is  bind- 
ing, as  well  against  the  debtor,  as  against  all  his  creditors  at  the 
date  of  his  petition,  who  had  notice  of  the  several  meetings ;  but 
this  agreement  is  not  valid,  unless  one  full  third  in  number  and 
value  of  all  the  creditors  were  present  at  the  second  meeting, 
either  in  person  or  by  an  authorized  agent. 

Within  fifteen  days  after  the  agreement  it  is  directed  by 
sect.  6.  to  be  submitted  to  the  commissioner,  who,  if  he  think 
it  reasonable,  shall  cause  it  to  be  filed,  grant  to  the  debtor  a 
certificate  of  such  filing,  and  from  time  to  time  endorse  on  the 
certificate  his  protection  from  arrest ;  and  the  debtor  shall  be  free 
from  arrest  at  the  suit  of  any  creditor  at  the  date  of  his  peti- 
tion, who  had  the  prescribed  notice  ;  and  any  officer  on  sight  of 
the  protection  not  releasing  the  debtor,  is  liable  to  the  same  penalty 
as  is  provided  respecting  bankrupts ;  provided,  however,  that  no 
such  protection  shall  be  valid  in  favour  of  any  debtor  who  shall  be 
proved  to  have  been  about  to  abscond  beyond  the  jurisdiction  of 
the  Court  of  Bankruptcy,  or  who  has  concealed  or  is  concealing 
any  part  of  his  estate  or  effects,  nor  against  any  creditor  whose 
debt  is  not  truly  specified  in  the  petition,  nor  against  any  creditor 
whose  debt  has  been  contracted  by  reason  of  any  manner  of 
fraud  or  breach  of  trust. 

The  commissioner  may  also,  under  sect.  7.,  upon  the  examina- 
tion of  the  petition,  grant  a  temporary  and  limited  protection  from 
arrest,  for  such  time  and  within  such  limits  and  conditions  as  shall 
be  specified  in  it,  with  the  like  penalties  on  any  officer  arresting 
the  debtor  as  before  mentioned";  and  the  commissioner  may  require 
the  debtor  to  give  bail  for  his  appearance  at  the  several  meetings  ; 
and  he  has  the  same  protection  from  arrest  in  his  attendance  on 
the  commissioner,  or  the  meetings  of  creditors,  as  is  enjoyed  by 
any  party  or  witness  attending  any  court  of  record. 

From  the  date  of  filing  the  agreement  (sect.  8.)  all  the  estate  and 
effects  of  the  debtor  are  vested  in  the  trustee  (if  any  such  shall  be 
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appointed)  by  virtue  of  the  resolutions,  without  any  deed,  and 
such  trustee  may  sue  and  be  sued.  The  trustee  (by  sect.  7.)  is  re- 
quired, once  at  least  in  every  six  months,  or  oftener,  if  the  com- 
missioner or  any  two  or  more  of  the  creditors,  whose  debts  amount 
to  one  tenth  of  the  amount  of  the  debts,  require  it,  to  produce 
to  the  commissioner,  on  oath  or  solemn  declaration,  an  account  of 
the  assets  which  have  come  to  his  hands,  and  of  their  disposal ; 
and  the  commissioner  shall  examine  the  same,  and  certify  the 
result,  and,  if  need  be,  order  payment  to  the  creditors,  according 
to  the  terms  of  the  agreement. 

1  If  at  any  time  it  appear  (sect.  10.)  to  the  commissioner,  on  the 
representation  of  the  trustee,  or  any  two  creditors,  that  the  debtor 
has  not  made  a  true  discovery  of  his  estate  and  effects,  or  has 
not  duly  accounted  for  any  subsequently  acquired  property  (if 
required  by  the  agreement),  or  has  wilfully  made  any  false  return 
of  creditors,  he  may  summon  the  debtor  to  be  examined  before  him 
upon  oath  touching  such  matters,  and  enforce  this  in  the  same 
manner  as  is  practised  in  the  summoning  and  examination  of 
bankrupts. 

By  sect.  11.  in  case  any  difficulty  arise  in  the  execution  of  the 
agreement  the  commissioner  may  assemble  a  special  meeting  of  the 
creditors,  and  the  resolution  of  the  majority  of  the  meeting 
to  confirm,  alter,  or  annul  the  whole  or  any  part  of  the  agree- 
ment is  as  valid,  as  if  it  had  been  part  of  the  original  agreement  ; 
but  if  one  third  in  number  and  value  of  the  creditors  do  not  attend 
the  meeting,  the  resolution  shall  not  be  valid,  unless  it  be  con- 
firmed by  the  commissioner.  When  the  agreement  has  been 
carried  into  effect,  and  the  creditors  have  been  satisfied,  according 
to  its  tenor,  sect.  12.  requires  the  commissioner  to  cause  a  meeting 
of  the  creditors  to  be  held  before  him,  and,  on  being  satisfied  that 
the  trustee  has  fully  performed  his  trust,  to  give  to  such  trustee  a 
certificate  thereof  under  his  hand  and  seal ;  which  shall  be  his 
release.  The  trustee  may,  however,  receive  for  his  services  such 
sum  as  the  major  part  in  number  and  value  of  the  creditors 
assembled  at  this  meeting  shall  appoint,  subject  to  the  allowance 
of  the  commissioner.  At  this  meeting  also  (sect.  13.)  the  commis- 
sioner is  to  give  the  debtor  a  certificate,  under  his  hand  and  seal, 
of  the  filing  of  the  petition,  and  of  the  agreement,  and  that  the 
agreement  has  been  fully  carried  into  effect ;  which  thenceforth 
operates  as  fully  as  a  certificate  in  bankruptcy,  saving  only 
that  no  debt  excepted  from  the  operation  of  the  act  shall  be  barred 
by  the  certificate. 
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In  order  to  carry  the  act  into  effect,  the  Court  of  Bankruptcy 
is  empowered  by  sect.  14.  to  make  regulations,  which  are  to  be  laid 
before  Parliament.  The  provisions  of  the  act  are  also  by  sect.  15. 
made  to  extend  to  aliens,  denizens,  and  women. 

We  will  next  suppose  that  a  person  deeply  involved  finds  him- 
self unable  to  effect  any  amicable  arrangement  with  the  general 
body  of  his  creditors.  In  such  a  case,  the  probability  is,  that  he 
will  either  sponte  sua,  or  by  the  proceedings  of  some  person  to 
whom  he  is  indebted,  be  brought  within  the  operation  of  the 
acts  for  the  relief  of  Insolvent  Debtors.  Of  these,  there  are  the 
48  Geo.  3.  c.  123.,  the  1  &  2  Vict.  c.  110.,  and  5&iQ  Vict.  c.  116., 
as  amended  by  7  &  8  Vict.  c.  96. 

The  former  of  these  statutes,  48  Geo.  3.  c.  123.,  which  com- 
monly passes  under  the  name  of  the  Small  Debtors  Act,  is  ap- 
plicable, as  its  name  indeed  denotes,  only  to  the  cases  of  persons 
imprisoned  for  an  amount  of  trifling  magnitude.  It  enacts  that 
"  all  persons  in  execution  upon  any  judgment,  in  whatever  Court 
the  same  may  have  been  obtained,  and  whether  such  Court  be  or 
be  not  a  Court  of  Record,  for  any  debt  or  damages  not  exceeding 
the  sum  of  20/.  exclusive  of  costs,  and  who  shall  have  lain  in 
prison  thereupon  for  the  space  of  twelve  successive  calendar 
months  next  before  their  application  to  be  discharged,  shail,  upon 
application  made  in  Term  time  to  one  of  the  superior  Courts,  be 
forthwith  discharged  out  of  custody  by  rule  of  such  Court." 

On  this  act  of  Parliament,  it  must  be  observed,  1st,  that  it 
applies  only  to  cases  where  the  debt  was  of  an  amount  not  ex- 
ceeding 20/.,  although,  indeed,  it  has  been  held,  that  where  in  an 
action  of  debt  the  plaintiff  has  recovered  20/.,  and  the  jury  have 
(as  they  always  do  in  an  action  of  debt)  given  one  shilling  nominal 
damages  for  the  detention,  this  single  shilling,  which  is  given  as  a 
pure  matter  of  form  to  entitle  the  plaintiff  to  costs,  will  not  pre- 
vent the  statute  from  applying.  Fogarty  v.  Smith,  4  DowL  595. 
Its  operation,  however,  is  not  confined  to  persons  in  custody  upon 
judgments  for  debts,  but  extends  to  judgments  for  damages  in 
actions  for  torts.  Winter  v.  Elliott,  1  Ad.  &  E.  24.  Goodfellow 
V.  Robings,  3  Bing.  N.  C.  I. 

2ndly,  The  act  applies  to  no  case  except  one  in  which  there  has 
been  2i  judgment  against  the  defendant. 

3dly,  The  defendant  must  be  in  custody  upon  that  judgment, 
for  the  words  are,  "  all  persons  in  execution ; "  and  this  custody 
must  be  actual  custody  within  the  walls  of  a  prison,  and  there- 
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fore  a  debtor  who  had  been  residing  within  the  rules,  as  they 
were  called,  of  the  Fleet,  was  not  entitled  to  avail  himself  of  it. 
Sumption  V.  Monzani,  2  M.  8^  W.  311.,  though  his  occasionally 
having  had  a  day  rule  was  not  sufficient  to  prevent  the  act  from 
applying.     Boughey  v.  Webb,  4  Dowl.  320. 

Lastly,  the  application  must  be  made  in  Term,  and  if  it  is  in- 
tended that  the  rule  for  the  debtor's  discharge  shall  be  absolute 
in  the  first  instance,  it  must  be  supported  by  an  affidavit  showing 
that  ten  days'  notice  of  the  intention  to  make  it  has  been  given 
to  the  creditor,  for  otherwise  the  Court  grants  only  a  rule  to 
show  cause.  See  this  practice  explained  in  Moore  v.  Clay, 
4  Dowl.  5. 

The  operation,  however,  of  this  statute  has  been  much  con- 
tracted by  sects.  57  &  58  of  the  statute  7  &  8  Vict.  c.  96.,  which 
abolished  arrest  upon  any  judgment  obtained  in  an  action  for  the 
recovery  of  any  debt,  wherein  the  sum  recovered  does  not  exceed 
20/.  exclusive  of  costs,  and  entitled  persons  detained  under  such 
judgment  to  be  discharged. 

We  now  approach  the  second,  and  by  far  the  most  important  of 
the  enactments  on  this  subject,  namely,  statute  1  &  2  Vict.  c.  110., 
which  is  entitled,  "  An  Act  for  abolishing  Arrest  on  Mesne 
Process  in  Civil  Actions,  except  in  certain  Cases,  for  extending 
the  remedies  of  Creditors  against  the  Property  of  Debtors,  and  for 
amending  the  Laws  for  the  Relief  of  Insolvent  Debtors  in 
England."  It  consists,  as  its  title  denotes,  of  three  parts;  the 
first,  creating  the  new  writ  of  capias,  and  abolishing  the  right  to 
arrest  previous  to  judgment,  except  by  judge's  order  founded 
upon  affidavit,  showing  a  probability  that  the  debtor  will  other- 
wise leave  the  kingdom  and  the  debt  be  lost.  The  second,  sub- 
jecting to  execution  various  species  of  property,  which,  owing  to 
a  defect  in  the  common  law,  were  formerly  exempt  from  it,  and 
the  last,  which  is  the  portion  of  the  act  with  which  we  are  con- 
cerned, amending,  and  it  would  have  been  almost  correct  to  have 
said,  re-enacting,  the  laws  for  the  relief  of  insolvent  debtors. 

For  it  must  be  observed,  that,  previous  to  the  passing  of  the 
1  85  2  Vict.  c.  1 10.,  the  General  Insolvent  Debtors'  Act  in  force 
was  7  Geo.  4.  c.  57.,  the  provisions  of  which,  though  not  for- 
mally re-enacted,  are,  nevertheless,  to  a  very  great  extent,  re- 
peated verbatim  in  1  &  2  Vict.  c.  110.,  the  statute  now  in  force,  so 
that,  as  far  as  the  two  acts  correspond  (and  in  by  far  the  major 
number  of  their  provisions,  they  correspond  verbatim),  all  the  au- 
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thorities  on  the  construction  of  the  former  are  authorities  likewise 
upon  the  construction  of  the  latter,  the  consequence  of  which  is, 
that  it  is  impossible  to  use  the  latter  statute  practically  without 
knowing  which  sections  in  the  one  are  copied  from  the  other,  and 
with  which  sections  in  the  other  act  they  correspond.  It  is  there- 
fore advisable  to  compare  the  two  acts  carefully,  beginning  with 
the  first  section  of  7  Geo.  4.  c.  57.,  and  with  the  twenty-third  sec- 
tion of  the  1  &  2  Vict.  c.  110.,  which  is  the  section  at  which  the 
portion  of  that  statute  regarding  insolvency  commences. 

The  sections  of  the  new  act  from  the  twenty-third  to  the  thirty- 
fourth  inclusive,  relate  to  the  constitution  of  the  Insolvent  Debtors' 
Court,  which  is  continued  nearly  upon  the  same  footing  upon 
w^hich  it  stood  under  the  former  act.  It  consists  of  commissioners 
appointed  during  good  behaviour,  some  of  whom  are  required 
to  sit  in  town  for  the  despatch  of  business,  at  least  twice  every 
week,  except  during  the  long  vacations,  when  they  have  a  power 
of  adjourning  for  not  more  than  six  weeks  at  a  time.  Each 
of  these  singly  now  constitutes  a  Court  (stat.  10  &  11  Vict.  c.  102. 
s.  6.),  and  three  of  them  were  from  time  to  time  required  to  make 
circuits  for  the  purpose  of  despatching  the  business  arising  in  the 
country  parts  of  England ;  but  this  portion  of  their  functions  is 
now  transferred,  by  stat.  10  &  11  Vict.  c.  102.  s.  10.,  to  the  judges 
of  the  different  county  courts  ;  and  the  circuits  of  the  commis- 
sioners are  therefore  abolished. 

To  this  Court  any  person  in  custody  for  the  non-payment  of 
money,  is,  by  sect.  36.,  which  corresponds  to  sect.  10.,  at  liberty 
to  petition  for  his  discharge,  which  he  may  do  as  of  right  within 
fourteen  days  next  after  the  commencement  of  his  actual  custody, 
and  afterwards,  by  the  permission  of  the  Court  obtained  for  that 
purpose ;  and  here  is  the  first  striking  difference  between  the 
bankruptcy  and  insolvency  system,  for  proceedings  in  bankruptcy, 
until  recently,  could  only  be  taken  by  some  creditor  to  the  requisite 
amount  striking  a  docket  against  the  bankrupt,  whereas  the  in- 
solvent law  might  be  put  in  motion  by  the  debtor  himself. 

Before  the  stat.  1  &  2  Vict.  c.  110.,  not  only  was  a  creditor's 
interference  unnecessary  for  the  purpose  of  putting  the  insolvent 
law  in  motion  against  a  debtor,  but  it  was  not  in  the  creditor's 
power  to  do  so,  except  in  some  cases  under  certain  clauses, 
called  the  compulsory  clauses  of  the  Lord's  Act,  which  were  so 
badly  framed  that  they  were  not  very  often  resorted  to.  By 
sect.  36.,  however,  of  this  statute,  which  is  new,  and  is  one  of  the 
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most  important  novelties  the  act  contains,  the  detaining  creditor 
may,  if  the  debtor  have  not  made  him  satisfaction  within  twenty- 
one  days  after  his  imprisonment,  apply  to  the  Court  by  petition, 
supported  by  such  proof  as  the  Court  may  think  it  reasonable 
to  require,  for  its  interference. 

Thus,  there  are  now  two  modes  in  which  the  Court  may  be  set 
in  motion :  first,  under  sect.  35.,  by  the  debtor's  petitioning ; 
secondly,  under  sect.  36.,  by  the  detaining  creditor's  petitioning  : 
but,  whichever  of  these  two  modes  be  adopted,  the  subsequent 
proceedings  are  the  same. 

For,  by  the  37th  section,  the  Court  proceeds  in  pursuance  of 
the  petition,  whether  it  came  from  the  debtor  or  from  the  creditor, 
to  make  a  vesting  order,  as  it  is  called,  by  which  the  prisoner's 
whole  property  is  vested  in  the  provisional  assignee  of  the  Court, 
who  becomes  by  virtue  of  it  clothed  with  all  the  insolvent's 
rights,  and  may,  in  his  own  person,  or  through  the  intervention 
of  a  messenger,  seize  on  the  insolvent's  property,  whether  real 
or  personal,  or,  if  it  lie  in  action,  as  in  the  case  of  debts  due  to  the 
insolvent,  bring  actions  in  his  own  name  for  its  recovery.  (See 
sect.  42.  of  the  present  act,  and  16.  of  the  late  act.) 

Now  here  again  a  difference  worth  remarking  occurs  between 
the  bankrupt  and  insolvent  system,  for  this  vesting  order  does  not, 
nor  did  the  assignment  for  which  it  is  substituted,  clothe  the 
provisional  assignee  with  any  rights,  not  possessed  by  the  in- 
solvent himself  at  the  time  of  making  it,  whereas  the  fiat  in  bank- 
ruptcy has  a  retrospective  operation,  although,  by  recent  acts,  and 
particularly  by  stat.  2  &  3  Vict,  c,  29.,  that  retrospective  operation 
is  greatly  diminished.  See  this  distinction  pointed  out  in  the 
judgment  of  the  Lord  Chief  Justice  in  Sims  v.  Simpson,  1  Bingh. 
N.  a  306. 

To  what  has  been  just  stated,  however,  there  are  two  exceptions : 
one  by  sect.  57.,  which  corresponds  with  sect.  30.  of  the  former  act, 
and  with  the  reputed  ownership  clause  of  the  Bankrupt  Act,  and 
which  vests  in  the  provisional  assignee  all  goods  and  chattels, 
which  the  insolvent  had  at  the  time  of  his  arrest  or  other  com- 
mencement of  his  imprisonment,  by  the  consent  or  permission 
of  the  true  owner,  in  his  possession,  order,  or  disposition,  as 
reputed  owner,  or  of  which  he  had  taken  upon  himself  the  sale, 
alteration,  or  disposition  as  owner.  This  section  is  identical  in  its 
provisions  with  sect.  72.  of  the  Bankrupt  Act. 

The  other  case  in  which  property,  which  the  insolvent  could  not 
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himself  lay  claim  to,  passes  to  the  .assignee,  is  where  the  prisoner 
has,  being  in  insolvent  circumstances,  voluntarily  charged,  con- 
veyed, delivered,  or  assigned  any  of  his  property  real  or  personal 
to  or  for  the  benefit  of  a  creditor,  provided  it  was  done  either 
three  months  before  the  commencement  of  his  imprisonment,  or 
with  a  view  of  taking  the  benefit  of  the  act :  such  a  transaction 
could  not  be  avoided  by  the  insolvent  himself,  but  it  may  be 
avoided  by  the  assignee  under  sect.  59.  of  the  new  act,  with  which 
sect.  32.  of  the  former  act  corresponds,  for,  to  allow  it  to  hold 
good,  would  be  to  defeat  a  main  branch  of  the  policy  of  the  in- 
solvent system,  the  object  of  which  is,  to  ensure  an  equal  distri- 
bution of  the  property  among  the  creditors,  and  to  prevent  undue 
preferences.  On  the  construction  of  this  section,  see  Binns  v. 
Towsey,  7  Ad.  ^  E.  869.  Becke  v.  Smith,  2  M.  ^  W.  191.  Cor- 
hould  V.  Broadhurst,  \  M.  8f  Rob.  189.  Davies  v.  Acock,  2  C, 
M.  Sf  R.  461.,  and  Doe  v.  Gillet,  2  C,  M.  Sf  R.  579.,  all  of  which 
were  decided  on  the  corresponding  section  of  the  late  act,  but  are 
strictly  applicable  to  the  present  one ;  and  see  decided  on  the 
present  act,  Thompson  v.  Jackson,  Z  M.  ^  Gr.  621.  Harries  v. 
Lloyd,  6  Bear.  426.     Jackson  v.  Thomson,  2  Q.  B.  887. 

The  same  policy  which  dictated  the  above  section,  dictated  also 
the  60th  and  61st,  to  which  the  33rd  and  34th  of  the  late  act  cor- 
respond, and  which  render  invalid,  as  against  the  assignee,  war- 
rants of  attorney  not  in  conformity  with  stat.  3  &  4  Geo.  4.  c.  39., 
invalidate  executions  issued  after  the  commencement  of  the 
insolvent's  imprisonment,  or  judgments  by  warrant  of  attorney  or 
cognovit,  and  prevent  any  person,  after  that  period,  from  seizing 
the  insolvent's  goods,  by  virtue  of  any  bill  of  sale  previously  exe- 
cuted, which  latter  object  would  have  probably  been  effected  by 
the  reputed  ownership  clause.  See  Cullis  v.  Stone,  4  Q.  B.  655. 
Having  thus  shown  in  what  manner  the  insolvent's  property, 
and  also  certain  property  to  which  the  insolvent  himself  could 
have  laid  no  claim,  vests  in  the  provisional  assignee,  who  is  the 
permanent  ofiicer  of  the  Court,  it  remains  to  observe  that  the 
Court  has  power,  by  sect.  45.  of  the  new  act,  19.  of  the  former  one, 
to  substitute  for  him  an  assignee  or  assignees  usually  selected 
from  the  body  of  the  creditors,  and  in  whom,  immediately  on 
the  acceptance  of  the  appointment,  all  the  provisional  assignee's 
interest  in  the  insolvent's  property  is  directed  to  vest.  This  as- 
signee's duties  and  powers  are  marked  out  and  defined  by  sections 
from  47.  to  59.  of  the  new  act,  and  from  20.  to  39.  of  the  former 


ON   INSOLVENCY.  707 

act,  the  general  effect  of  which  is  to  give  him  complete  control 
over  the  insolvent's  property,  subject  to  the  directions  and  super- 
intendence of  the  Court,  and  to  render  it  his  duty  to  collect  it  and 
divide  it  pro  rata  among  the  cneditors.  That  is  the  general  ex- 
pression of  the  nature  of  the  rights  and  duties  which  the  statute 
casts  upon  him.  But  there  are  one  or  two  particulars  comprised 
among  them  which  require  particular  consideration. 

First,  with  regard  to  his  rights. — Generally  speaking,  all  the 
insolvent's  real  and  personal  property  vests  in  him  by  sect.  45. 
This  vesting  is  from  the  date  of  the  vesting  order,  and  he  may 
bring  trover  on  a  conversion  before  his  own  appointment  in  the 
time  of  the  provisional  assignee,  and  will  prove  his  title  by  pro- 
ducing the  order  of  appointment  and  acceptance  which  shows  him 
to  be  assignee,  and  the  adj  udication  showing  the  date  of  the  vesting 
order,  or  copies  of  them  certified  in  pursuance  of  sect.  105. 
Yorke  V.  Browne,  10  M.  Sf  W.  78.  The  reason  for  allowing  the 
adjudication  to  prove  the  date  of  the  vesting  order  is,  that  that 
date  is  made  an  essential  part  of  the  adjudication;  but  if  the 
insolvent  happen  to  be  entitled  to  any  copyhold  or  customary 
estate,  it  is  necessary,  by  sect.  47.j  in  order  to  complete  the  evi- 
dence of  his  title,  that  a  certified  copy  of  the  vesting  order,  and  of 
his  appointment,  should  be  entered  on  the  C5ourt  rolls  of  the  manor. 

Again,  it  sometimes  happens,  in  case  of  insolvency  as  well  as 
of  bankruptcy,  that  the  insolvent  holds  a  lease  subject  to  rent  and 
covenants,  with  regard  to  which,  doubts  may  exist  whether  it  is 
for  the  benefit  of  the  estate  that  it  should  be  vested  in  the  assignees 
at  all,  inasmuch  as  the  burdens  to  which  it  is  subject  may  be 
greater  than  the  benefits  arising  from  it,  so  that  it  might  prove 
damnosa  hcereditas  if  they  were  compelled  to  accept  it,  while, 
at  the  same  time,  it  would  not  be  just  to  the  landlord  to  leave  him 
without  a  responsible  t^iuant.  This  dilemma  is  provided  for  by 
sect.  50.,  which  enacts,  that  if  the  assignees  accept  the  lease,  the 
insolvent  shall  be  exonerated  from  the  rents  and  covenants.  K 
the  assignees  decline  to  signify  their  option,  the  landlord  is  em- 
powered to  apply  to  the  Court  to  oblige  them  either  to  accept  the 
lease,  or  to  deliver  it  up  and  also  the  possession.  There  is  some 
difference  between  this  arrangement  and  the  parallel  one  contained 
in  sect.  75.  of  the  Bankrupt  Act,  which  enables  the  bankrupt 
himself  to  deliver  up  the  lease,  and  get  rid  of  his  liability  upon  it. 
That  contained  in  the  Bankrupt  Act  appears  the  better,  though  it 
is  not  a  very  perfect  one,  since  it  does  not  extend  to  the  case  of 
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the  assignee  oi'  a  lease  becoming  bankrupt,  wliich  is  obviously  in 
the  same  mischief  as  that  of  a  lessee.  See  Manning  v.  Flight, 
Z  B.8fAd.2U. 

Where  the  insolvent  is  a  beneficed  clergyman,  the  income  of  his 
benefice  does  not  vest  in  the  assignee,  but  he  may,  by  sect.  55., 
obtain  a  sequestration  as  an  ordinary  creditor  may.  See  Bishop 
V.  Hatch,  1  Ad.S^E.\1\. 

Where  the  insolvent  is  a  naval,  military,  or  civil  officer,  his  pay 
or  pension  does  not  vest  in  the  assignee,  for  it  would  be  against 
public  policy  to  allow  it  to  do  so.  By  sect.  56.,  however,  the 
Court  may,  with  the  consent  of  the  head  of  the  department  to 
which  he  belongs,  appropriate  a  portion  of  it  to  the  creditors. 

With  regard  to  the  duties  of  the  assignees,  they  are  required 
to  convert  the  insolvent's  property  into  money,  except  in  a  few 
cases  in  which  it  is  of  such  a  nature  as  to  render  it  desirable  to 
postpone  the  conversion,  or  to  mortgage  it,  and  in  which,  there- 
fore, they  are,  by  sect.  48.,  allowed  to  do  &o  under  the  direction 
of  the  Court. 

They  are  to  file  their  accounts  upon  oath,  ascertain  the  debts, 
and  declare  a  dividend ;  and,  in  order  to  assist  them  in  doing  this, 
the  insolvent  is  required  by  sect.  19.,  within  fourteen  days  after 
the  ojder  vesting  his  estate  in  the  provisional  assignee  has  been 
made,  to  deliver  into  the  Court  a  schedule,  the  contents  of  which 
are  prescribed  by  that  section,  and  of  which  it  is  sufficient  llere  to 
say  that  it  contains  a  very  full  account  of  his  assets  and  liabilities. 

We  have  seen  what  the  insolvent  law  does  for  the  benefit  of  the 
creditors,  we  must  next  see  what  the  debtor  obtains  in  exchange 
for  the  sacrifice  of  his  property. 

This  part  of  the  system  is  contained  in  the  sections  extending 
from  70.  to  97.  According  to  these,  as  soon  as  the  insolvent 
has  filed  his  schedule,  the  Court  is  bound  to  appoint  a  day  for 
bringing  him  up.  On  his  being  brought  up,  the  case  is 
heard,  the  schedule  is  examined,  and  it  is  competent  to  any 
of  the  creditors  (who  have  notice  of  the  time  of  hearing  by 
advertisement)  to  cross-examine  him,  and  oppose  his  discharge. 
At  the  conclusion  of  this  hearing,  or,  if  it  be  adjourned,  as  it  may 
be,  of  the  last  adjournment  of  it,  the  Court,  if  satisfied  with  his 
conduct,  adjudges  him  to  be  discharged,  and  entitled  to  the  benefit 
of  the  act.  But  there  are  certain  cases  specified  in  the  act,  in 
which  the  Court,  on  the  ground  of  his  misconduct,  or  of  the  frau- 
dulent or  flagitious  nature  of  his  liabilities,  may  postpone  his  dis- 
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charge,  in  some  instances,  for  six  months,  in  others  for  two,  and 
in  others  again  for  three  years. 

The  consequence  of  the  adjudication  that  he  is  entitled  to  the 
benefit  of  the  act,  is  to  discharge  him  from  all  the  debts  comprised 
in  his  schedule  (see  Hoyles  v.  Blore,  14:  M.S)-  W.  387;  Leonardo. 
Baker,  15  M.  ^  W.  202.) ;  that  is,  to  protect  him  against  any 
futui'e  suit  or  execution  in  respect  of  them.  But,  before  this  ad- 
judication takes  place,  he  is  required  to  execute  a  warrant  of 
attorney  to  confess  a  judgment  to  his  assignees  for  the  amount 
of  those  debts.  And,  upon  this  judgment,  the  Court,  on  application 
made  to  it  for  that  purpose,  has  power  to  order  execution  to  issue 
against  his  property  towards  the  satisfaction  of  his  creditors, 
should  he  at  any  after  period  acquire  any.  (See,  on  this  subject, 
Harden  v.  Forsyth,  1  Q.  B.  177.)  And  here  is  the  last  great  dif- 
ference between  an  insolvency  and  a  bankruptcy,  under  which  the 
bankrupt  is  completely  discharged  and  exonerated  by  his  certi- 
ficate, both  as  to  his  person  and  his  after  acquired  property. 

The  statute  5  &  6  Vict.  c.  116.  was  passed  for  the  purpose 
of  extending  to  certain  insolvents  part  of  the  protection  afforded  by 
the  bankrupt  laws  to  their  objects,  and  it  has  since  been  amended 
by  the  Stat.  7  &  8  Vict.  c.  96.  Under  these  statutes  the  juris- 
diction was  given  to  a  commissioner  of  the  Court  of  Bankruptcy ; 
but  by  the  recent  stat.  10  &  11  Vict.  c.  102.  ss.  4.,  6.  &  8.,  it 
has  been  transferred  to  the  Court  for  Relief  of  Insolvent  Debtors 
and  the  County  Courts.  In  the  ease  of  any  person  having  resided 
during  the  preceding  six  months  in  a  parish,  the  church  of  which 
is  within  twenty  miles  from  the  General  Post-Ofl&ce  in  London, 
the  hearing  is  now  to  be  before  the  Insolvent  Debtors-'  Court,  and 
in  the  case  of  a  person  having  resided  the  preceding  six  months 
within  the  jurisdiction  of  any  County  Court,  in  that  Court.  If  the 
insolvent  has  not  resided  during  the  preceding  six  months  in  any 
one  place,  the  jurisdiction  is  vested  in  the  Insolvent  Debtors' 
Court,  or  such  County  Court  as  it  shall  dii'ect. 

The  statutes  5  8s  6  Vict.  c.  116.  and  7  &  8  Vict.  c.  96.  enable 
(5  &  6  Vict.  c.  116.  s.  1.)  any  person,  not  being  a  trader  within  the 
meaning  of  the  statutes  in  force  relating  to  bankrupts,  or  any 
person,  being  such  trader,  but  owing  debts  amounting  in  the 
whole  to  less  than  three  hundred  pounds,  although  (see  7  &  8 
Vict.  c.  96.  s.  6.  and  Culpepper  v.  Joy,  4  Q.  B.  172.,  on  the  former 
statute)  he  may  be  a  prisoner  in  execution  for  a  debt  ( Thomas 
V.  Hudson,  14  31.  Sf  W.  353.)  to  present  a  petition  for  protection 
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from  process,  in  a  specified  form  (ibid.  s.  2.),  to  the  Court,  to 
which  must  be  annexed  a  full  and  true  schedule  of  his  debts, 
with  the  names  of  his  creditors,  and  the  dates  of  contracting  them, 
and  setting  forth  the  nature  of  the  debts  and  the  security  (if  any) 
given  for  them,  and  also  of  the  nature  and  amount  of  his  pro- 
perty, and  of  the  debts  owing  to  him,  with  their  dates,  and  the 
names  of  his  debtors,  and  the  nature  of  the  securities  (if  any) 
which  he  may  have  for  such  debts.  This  must  be  verified  by 
affidavit  in  a  given  form  (ibid.  s.  2.),  and  thereupon  the  Court 
may  give,  upon  the  filing  of  the  petition,  a  protection  to  the 
petitioner  from  all  process  whatever,  either  against  his  person 
or  property,  which  continues  in  force  until  the  appearance  of 
the  petitioner  in  Court,  and  ^^ibid.  s.  6.),  if  he  be  a  prisoner  for 
debt,  entitles  him  to  be  discharged ;  but  notwithstanding  any 
such  protection  (5  &  6  Vict.  c.  6.  s.  2.)  he  may  be  arrested  or 
held  to  bail  under  a  judge's  order,  in  like  manner  as  may  now  by 
law  be  done.  Upon  the  presentation  of  the  petition  all  the  estate 
and  effects  of  the  petitioner,  except  (7  &  8  Vict.  c.  96.  s.  9.)  the 
wearing  apparel,  bedding,  and  other  necessaries  of  the  petitioner 
and  his  family,  and  the  working  tools  and  implements  of  the  peti- 
tioner, not  exceeding  in  the  whole  the  value  of  twenty  pounds, 
become  vested,  for  the  like  purposes  as  in  bankruptcy,  in  the 
official  assignee,  whose  acts,  notwithstanding  the  petition  be  after- 
wards dismissed,  are  by  sect.  10.  declared  to  be  valid. 

The  Court  is  then  forthwith  (ibid.  s.  3.)  to  cause  notice  of  the 
filing  of  the  petition  to  be  given,  in  such  manner  as  the  Court 
shall  direct,  to  the  creditors  named  in  the  schedule,  and  resident 
within  the  United  Kingdom,  and  whose  debts  shall  amount  to  five 
pounds,  and  also  to  be  inserted  in  the  London  Gazette  and  in  some 
newspaper  or  newspapers  circulating  within  the  county  wherein 
the  petitioner  resides,  and  thereby  to  appoint  a  sitting  of  the  Court 
for  the  first  examination.  The  Court  may  adjourn  this  sitting  from 
time  to  time,  and  allow  the  petitioner  to  amend  his  schedule. 
At  this  sitting  (5  h  Q  Vict.  c.  116.  s.  4.)  the  Court  is  to  examine 
on  oath  the  petitioner  and  his  witnesses,  as  well  as  any  creditor 
and  his  witnesses,  whose  attendance  it  has  power  to  enforce ;  and 
if  it  appear  (7  &  8  Vict.  c.  96.  s.  24.)  that  any  of  the  debts  of  the 
petitioner  were  contracted  by  any  manner  of  fraud  or  breach  of 
trust,  or  by  any  prosecution,  whereby  he  has  been  convicted  of  any 
offence,  or  without  having  at  the  time  a  reasonable  or  probable 
expectation   of   being   able   to  pay  them,  or  that  any   of  thcmi 
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were  contracted  by  reason  of  a  judgment  in  any  proceeding 
for  breach  of  the  revenue  laws,  or  in  any  action  for  breach 
of  promise  of  marriage,  seduction,  criminal  conversation,  libel, 
slander,  assault,  battery,  malicious  arrest,  malicious  suing  out 
a  fiat  of  bankruptcy,  or  malicious  trespass,  or  that  the  peti- 
tioner has  parted  with  any  of  his  property  since  the  presenting 
of  his  petition,  the  Court  shall  not  be  authorized  to  name  any  day 
for  making  the  final  order,  or  to  renew  the  interim  order ;  and 
if  the  petitioner  shall  have  been  a  prisoner  in  execution  and  dis- 
charged out  of  custody  under  the  provision  before  mentioned,  he 
shall  be  remanded  to  his  former  custody.  (See  Exparte  Part- 
ington, 13  M.  Sf  JV.  679.)  If  none,  however,  of  these  matters 
so  appear,  and  the  Court  is  satisfied  that  the  petitioner  has 
made  a  full  discovery  of  his  estate,  effects,  debts,  and  credits,  it 
shall  cause  notice  to  be  given  that  on  a  certain  day  it  will  proceed 
to  make  a  final  order,  unless  cause  be  shown  to  the  contrary.  At 
this  first  sitting,  also,  or  at  an  adjournment  of  it  (ibid.  s.  3.),  the 
choice  of  the  creditors'  assignee  is  to  be  made  by  the  majority  in 
number  and  value  of  the  creditors  who  may  attend  by  themselves,  or 
their  attornies  duly  authorized  by  letters  of  attorney  ;  but  the  Court 
may  reject  any  person  so  chosen  as  unfit,  or  may  remove  any 
assignee,  and  upon  such  rejection  or  removal  a  new  choice  shall 
be  made. 

The  property,  by  sect.  4.  of  the  later  statute,  is  vested  in  the 
assignees  by  virtue  of  their  appointment,  and  they  are  deemed 
officers  of  the  Court  and  liable  to  its  control.  The  property, 
however,  is  to  be  possessed  and  received  by  the  official  assignee 
alone,  unless  otherwise  ordered  by  the  Court,  which  has  the  same 
power,  by  sect.  5.,  of  seizing  the  property,  and  examining  the 
petitioner  and  his  wife,  and  persons  suspected  of  holding  it,  or 
indebted  to  the  estate,  or  capable  of  giving  any  information  re- 
specting it,  as  well  as  of  enforcing  the  production  of  documents,  as 
the  Court  of  Bankruptcy  under  a  fiat. 

At  the  first  examination  {5  8c  6  Vict.  c.  116.  s,  5.)  the  Court 
may  renew  the  order  for  protection,  and  so  from  time  to  time  until 
the  final  order.  At  the  time  appointed  for  mating  the  latter  order 
(7  &  8  Vict.  c.  96.  s.  28.),  or  an  adjournment,  the  Court  may 
adjourn  the  consideration  of  it  sine  die.  If,  however,  from  any  of 
the  above-mentioned  causes,  no  day  be  named  for  making  the  final 
order,  or  the  consideration  of  it  be  adjourned  sine  die,  or  the 
final  order  be  refused,  the  Court  has  power,  at  the  expiration  of 
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such  time  as  it  shall  think  just,  having  regard  to  all  the  circum- 
stances of  the  insolvency  and  the  conduct  of  the  petitioner  as  an 
insolvent  debtor  before  and  after  his  insolvency,  and  after  hearing 
the  petitioner  or  any  of  his  creditors,  to  make  "  an  order  to  protect 
the  petitioner  from  being  taken  or  detained  under  any  process  what- 
ever for  or  in  respect  of  the  said  debts  and  sums  of  money  due  or 
claimed  to  be  due  at  the  time  of  filing  his  petition,  from  the  said 
petitioner,  to  the  several  persons  named  in  his  schedule  as  creditors, 
or  as  claiming  to  be  creditors  for  the  same  respectively,  or  for 
which  such  person  shall  have  given  credit  to  the  said  petitioner 
before  the  time  of  filing  his  petition,  and  which  were  not  then 
payable,  and  as  to  the  claims  of  all  other  persons  not  known  to 
the  said  petitioner  at  the  time  of  making  such  order,  who  may 
be  endorsers  or  holders  of  any  negotiable  security  set  forth  in  his 
said  schedule  :  Provided  always,  that  no  debtor  shall  be  imprisoned 
on  any  process  for  more  than  twelve  calendar  months  for  any  debt 
contracted  before  filing  his  petition,  in  case  the  final  order  shall  be 
refused  or  shall  not  be  made,  or  in  case  the  protecting  order  shall 
not  be  renewed."     See  Exparte  Partington,  13  M.  Sf  W.  679. 

If  the  petitioner  (ibid.  s.  29.)  be  taken  or  detained  under  any 
process  for  any  debt  or  claim  in  respect  of  which  he  is  thus  pro- 
tected, the  Court  may  order  his  discharge  without  any  fee,  but  he 
cannot  maintain  an  action  of  trespass  for  the  arrest.  Yearsley  v. 
Heane,  14  M.  8f  W.  322.  And  where  (ibid.  s.  30.)  an  amount, 
which  is  not  exactly  the  actual  amount  of  a  debt,  has,  without 
any  culpable  negligence,  fraud,  or  evil  intention,  been  inserted  in 
the  schedule,  the  Court  shall  allow  the  schedule  to  be  amended  ; 
and  in  every  case  in  which  an  amendment  is  allowed  the  petitioner 
is  entitled  to  every  benefit  and  protection  of  these  acts,  and  the 
creditor  to  the  like  benefit,  in  respect  of  the  actual  amount  of  the 
debt,  and  neither  more  nor  less. 

The  Court  may  (5  8f  6  Vict.  c.  116.  s.  6.)  commit  the  petitioner 
for  prevarication  or  any  false  statement,  for  a  time  not  exceeding 
one  calendar  month,  and  is  invested  with  the  same  powers  of  com- 
mitment touching  all  other  persons  examined  before  it,  or  sum- 
moned and  neglecting  to  attend,  as  a  commissioner  of  bankrupts. 

The  final  order,  which  is  to  be  in  a  prescribed  form  (7  &  8 
Vict.  c.  96.  s.  22.),  protects  the  person  (but,  it  would  seem,  not  the 
future  property,  Toomer  v.  Gingell,  3  C.  B.  322.)  of  the  peti- 
tioner from  being  taken  or  detained  under  any  process  whatever  "  in 
respect  of  the  several  debts  and  sums  of  money  due  or  claimed 


ON   INSOLVENCY.  713 

to  be  due,  at  the  time  of  filing  the  petition,  from  such  petitioner 
to  the  several  persons  named  in  his  schedule  as  creditors,  or 
as  claiming  to  be  creditors  for  the  same  respectively,  or  for 
which  such  persons  shall  have  given  credit  to  such  petitioner  be- 
fore the  time  of  filing  such  petition,  and  which  were  not  then 
payable,  or  in  respect  of  the  claims  of  any  other  persons  not 
known  to  such  petitioner  at  the  time  of  making  the  final  order, 
who  may  be  indorsees  or  holders  of  any  negotiable  securities  set 
forth  in  such  schedule." 

If  the  petitioner,  being  a  prisoner  in  execution  at  the  time 
of  filing  his  petition  (ibid.  s.  33.),  be  detained  for  any  debt  or 
claim  in  respect  of  which  he  is  thus  protected ,  the  Court  may 
order  his  discharge  without  fee.  Among  the  claims  thus 
affected  are  included  (ibid.  s.  25.)  every  sum  payable  by  way 
of  annuity,  or  otherwise  at  any  future  time,  the  value  of 
which  the  Court  may  ascertain,  regard  being  had  to  the  ori- 
ginal price,  and  the  creditor  is  entitled  to  the  benefit  of  the 
provisions  made  for  creditors  for  that  amount,  without  pre- 
judice to  any  other  securities.  The  protection  also  (ibid.  s.  26.) 
extends  to  process  for  contempt  of  any  court,  ecclesiastical 
or  civil,  for  non-payment  of  money  or  costs,  and  also  to  all  costs 
by  reason  of  the  contempt ;  and  the  final  order  as  to  any  debt  or 
damages  extends  to  costs  incurred  before  the  filing  of  the  pe- 
tition ;  but  in  respect  of  these  demands,  claimants  are  entitled  to 
the  benefit  of  the  provisions  made  for  creditors,  subject  to  taxation. 

Under  the  former  of  these  statutes,  it  was  provided  (sect.  10.), 
that  if  any  suit  or  action  were  brought  against  the  petitioner 
in  respect  of  any  debt  contracted  before  filing  his  petition,  it 
should  be  a  sufiicient  plea  in  bar  that  the  petition  was  duly  pre- 
sented, and  a  final  order  for  protection  and  distribution  made, 
whereof  the  production  of  the  order  duly  signed,  with  proof  of  his 
handwriting,  should  be  sufficient  evidence.  See  Cooke  v.  Henson, 
1  C.  JB.  998.  No  provision,  however,  corresponding  to  this  is  to 
be  found  in  the  later  statute,  in  consequence  of  which  it  would 
seem  that  the  final  order,  granted  since  it  came  into  operation, 
cannot  be  pleaded  as  a  defence.     Toomer  v.  Gingell,  3  C.  B.  332. 

By  the  former  statute,  too,  it  was  enacted  (5  &  6  Vict.  c.  116. 
s.  12.),  that  "it  shall  be  lawful  for  any  creditor  or  assignee  at  any 
time  to  give  one  month's  notice  to  the  petitioner  that  such  cre- 
ditor intends  to  apply  that  the  final  order  be  rescinded,  as  far  as 
relates  to  the  protection  of  the  petitioner's  person  from  process, 
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and  as  far  as  relates  to  the  effect  of  such  order  in  bar  of  suits  and 
actions  ;"  and  the  order  might  be  rescinded,  if  there  was  reason  to 
believe  that  the  petitioner  had  not  before  the  making  of  the  order 
made  a  full  disclosure  of  his  estate,  effects,  and  debts,  or  had,  since 
the  making  of  the  order,  not  given  notice  to  the  assignees  of  any 
property  afterwards  acquired  by  him  ;  "  provided  that  on  any  such 
motion  by  a  creditor  the  official  and  other  assignee  shall  be  duly 
served  with  a  month's  notice,  and  that  notice  of  the  hearing  be 
given  twice  in  the  London  Gazette  and  twice  in  the  same  paper  in 
which  notice  of  the  petition  had  been  given,  or  in  some  other 
paper  circulating  in  the  same  county."  If  the  application  were 
refused,  the  petitioner's  costs  might  be  ordered  to  be  paid  by  the 
person  making  it. 

The  assignees  take  all  the  property  of  the  petitioner,  except  as 
before  mentioned,  notwithstanding  his  death  before  the  final 
order  is  made  (7  &  8  Vict.  c.  96.  s.  8.) ;  and  also  (ibid.  s.  17.)  all 
goods  and  chattels  in  his  order  and  disposition,  with  the  exception 
of  shipping,  precisely  in  the  same  manner  as  in  cases  of  bank- 
ruptcy. All  powers,  likewise  (ibid.  s.  11.),  which  the  petitioner 
might  execute  for  his  own  benefit  (except  the  right  of  nomination 
to  a  vacant  benefice),  are  vested  in  the  assignees ;  and  the  Court 
is  authorized  (ibid.  s.  15.)  to  order  the  transfer  of  any  government 
stock,  or  shares  in  any  public  company,  which  the  petitioner  may 
become  entitled  to  before  the  final  order.  Voluntary  conveyances 
(ibid.  s.  19.)  or  transfers  in  contemplation  of  insolvency,  or  after 
insolvency  (unless  made  more  than  three  months  before  the  peti- 
tion), or  with  a  view  or  intention  of  petitioning,  are  declared  void ; 
and  the  provisions  of  3  Geo.  4.  c.  39.  (ibid.  s.  20.)  are  extended 
to  the  assignees  of  petitioners  under  this  act,  and  after  the  filing 
of  the  petition  (ibid.  s.  21.)  no  person  can  avail  himself  of  any 
execution  founded  upon  a  warrant  of  attorney  or  cognovit,  either 
by  seizure  or  sale,  or  of  any  bill  of  sale. 

Provisions  (ibid,  sects.  10.  13.  31.  12.  30.)  are  likewise  contained 
in  it,  empowering  the  official  assignee  to  act  until  the  creditors' 
assignee  is  appointed,  enabling  the  assignees  to  maintain  actions, 
&c.,  make  compositions,  submit  differences  to  arbitration,  with  the 
consent  of  the  creditors,  and  to  realise  the  assets,  and  compelling 
them  to  elect  whether  they  will  take  any  lease  or  agreement  for  a 
lease,  and  also  regulating  the  declaration  and  payment  of  dividends, 
and  the  proof  of  debts,  if  the  Court  require  it.  Both  before  (ibid, 
s.  10.),  and  after  {^  hQ  Vict.  c.  116.  s.  4.)  the  final  order,  an  allow- 
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ance  may  be  made  out  of  his  estate  to  the  petitioner,  and  for 
the  fraudulent  omission  of  any  property  in  his  schedule  (7  &  8  Vict, 
c.  96.  s.  39.)  he  may  be  indicted  and  sentenced  to  imprisonment 
for  any  period  not  exceeding  three  years  ;  and  any  person  what- 
ever (ibid.  s.  31.)  making  a  false  oath  or  affirmation,  is  guilty  of 
perjury. 

These  are  the  principal  provisions  of  these  two  statutes,  which 
must  be  read  together,  and  effect  is  to  be  given  to  the  provisions 
of  both  of  them  so  far  as  they  are  consistent ;  but  where  they 
conflict,  the  latter  must  prevail.  A  task  of  no  ordinary  difficulty 
is  thus  created ;  and  it  is  much  to  be  lamented  that  the  legislature 
should  have  adopted  the  extremely  unsatisfactory  course  of  an 
implied  instead  of  an  express  repeal. 


APPENDIX 


PRINCIPAL    STATUTES    ON    COMMERCIAL    SUBJECTS. 


21   Jac.  1.  c.  3. 

An    Act    concerning    Monopolies    a7id  Dispensatimis  with   Penal   Laws,   and 
the  Forfeitures  thereof. 

Forasmuch  as  your  most  excellent  Majesty,  in  your  royal  j udgment,  and  of 
your  blessed  disposition  to  the  weal  and  quiet  of  your  subjects,  did  in  the  year 
of  our  I^ord  Cod  one  thousand  six  hundred  and  ten,  publish  in  print  to  the 
whole  realm,  and  to  all  posterity,  That  all  grants  and  monopolies,  and  of  the 
benefit  of  any  penal  laws,  or  of  power  to  dispense  with  the  law,  or  to  compound 
for  the  forfeiture,  are  contrary  to  your  Majesty's  laws,  which  your  Majesty's 
declaration  is  truly  consonant  and  agreeable  to  the  ancitnt  and  fundamental 
laws  of  this  your  realm :  And  whereas  your  Majesty  was  further  graciously 
pleased,  expressly  to  command,  that  no  suitor  should  presume  to  move  your 
Majesty  for  matters  of  that  nature;  yet  nevertheless  upon  misinformations,  and 
untrue  pretences  of  public  good,  many  such  grants  have  been  unduly  obtained, 
and  unlawfully  put  in  execution,  to  the  great  grievance  and  inconvenience  of 
your  Majesty's  subjects,  contrary  to  the  laws  of  this  your  realm,  and  contrary 
to  your  Majesty's  most  royal  and  blessed  intention  so  published  as  aforesaid  : 
For  avoiding  whereof,  and  preventing  of  the  like  in  time  to  come,  may  it  please 
your  excellent  Majesty  at  the  humble  suit  of  the  lords  spiritual  and  temporal, 
and  the  commons,  in  this  present  parliament  assembled.  That  it  may  be  declared 
and  enacted  ;  and  be  it  declared  and  enacted  by  authority  of  this  present  par- 
liament, That  all  monopolies,  and  all  commissions,  grants,  licenses,  charters, 
and  letters  patents  heretobefore  made  or  granted,  or  hereafter  to  be  made  or 
granted,  to  any  person  or  persons,  bodies  politic  or  corporate  whatsoever,  of  or 
for  the  sole  buying,  selling,  making,  working,  or  using  of  any  thing  within  this 
realm,  or  the  dominion  of  Wales,  or  of  any  other  monopolies,  or  of  power, 
liberty  or  faculty,  to  dispense  with  any  others,  or  to  give  license  or  toleration 
to  do,  use  or  exercise  any  thing  against  the  tenor  or  purport  of  any  law  or 
statute  ;  or  to  give  or  make  any  warrant  for  any  such  dispensation,  license  or 
toleration  to  be  had  or  made  ;  or  to  agree  or  compound  with  any  others  for  any 
penalty  or  forfeitures  limited  by  any  statute  ;  or  of  any  grant  or  promise  of  the 
benefit,  profit  or  commodity  of  any  forfeiture,  penalty  or  sum  of  money,  that  is 
or  shall  be  due  by  any  statute,  before  judgment  thereupon  had  ;  and  all  pro- 
clamations, inhibitions,  restraints,  warrants  of  assistance,  and  all  other  matters 
and  things  whatsoever,  any  way  tending  to  the  instituting,  erecting,  strengthen- 
ing, furthering  or  countenancing  of  the  same  or  any  of  them  ;  are  altogether 
contrary  to  the  laws  of  this  realm,  and  so  are  and  shall  be  utterly  void  and  of 
none  effect,  and  in  no  wise  to  be  put  in  ure  or  execution. 

II.  And  be  it  further  declared  and  enacted  by  the  authority  aforesaid.  That 
all  monopolies,  and  all  such  commissions,  grants,  licenses,  charters,  letters  patents, 
proclamations,  inhibitions,  restraints,  warrants  of  assistance,  and  all  other 
matters  and  things  tending  as  aforesaid,  and  the  force  and  validity  of  them  and 
of  every  of  them,  ought  to  be  and  shall  be  for  ever  hereafter  examined,  heard, 
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tried  and  determined  by  and  according  to  the  common  laws  of  this  realm,  and 
not  otherwise. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  all  person  and 
persons,  bodies  politic  and  corporate  whatsoever,  which  now  are  or  hereafter 
shall  be,  shall  stand  and  be  disabled  and  uncapable  to  have,  use,  exercise,  or  put 
in  ure  any  monopoly,  or  any  such  commission,  grant,  license,  charter,  letters 
patents,  proclamation,  inhibition,  restraint,  warrant  of  assistance,  or  other  matter 
or  thing  tending  as  aforesaid,  or  any  liberty,  power  or  faculty,  grounded  or  pre- 
tended to  be  grounded  upon  them  or  any  of  them. 

IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  if  any  person 
or  persons  at  any  time  after  the  end  of  forty  days  next  after  the  end  of  this  pre- 
sent session  of  parliament,  shall  be  hindered,  grieved,  disturbed  or  disquieted,  or 
his  or  their  goods  or  chattels  any  way  seized,  attached,  distrained,  taken,  carried 
away  or  detained,  by  occasion  or  pretext  of  any  monopoly,  or  of  any  such  com- 
mission, grant,  license,  power,  liberty,  faculty,  letters  patents,  proclamation,  in- 
hibition, restraint,  warrant  of  assistance,  or  other  matter  or  thing  tending  as 
aforesaid,  and  will  sue  to  be  relieved  in  or  for  any  of  the  premises ;  that  then 
and  in  every  such  case,  the  same  person  and  persons  shall  and  may  have  his  and 
their  remedy  for  the  same  at  the  common  law,  by  any  action  or  actions  to  be 
grounded  upon  this  statute ;  the  same  action  and  actions  to  be  heard  and  deter- 
mined in  the  courts  of  king's  bench,  common  pleas,  and  exchequer,  or  in  any  of 
them,  against  him  or  them  by  whom  he  or  they  shall  be  so  hindered,  grieved, 
disturbed  or  disquieted,  or  against  him  or  them  by  whom  his  or  their  goods  or 
chattels  shall  be  so  seized,  attached,  distrained,  taken,  carried  away  or  detained ; 
wherein  all  and  every  such  person  and  persons  which  shall  be  so  hindered, 
grieved,  disturbed  or  disquieted,  or  whose  goods  or  chattels  shall  be  so  seized, 
attached,  distrained,  taken,  carried  away  or  detained,  shall  recover  three  times  so 
much  as  the  damages  which  he  or  they  sustained  by  means  or  occasion  of  being 
so  hindered,  grieved,  disturbed  or  disquieted,  or  by  means  of  having  his  or  their 
goods  or  chattels  seized,  attached,  distrained,  taken,  carried  away  or  detained, 
and  double  costs  ;  and  in  such  suits,  or  for  the  staying  or  delaying  thereof,  no 
essoin,  protection,  wager  of  law,  aid  prayer,  privilege,  injunction  or  order  of 
restraint,  shall  be  in  any  wise  prayed,  granted,  admitted  or  allowed,  nor  any 
more  than  one  imparlance  :  And  if  any  person  or  persons  shall,  after  notice  given, 
that  the  action  depending  is  grounded  upon  this  statute,  cause  or  procure  any 
action  at  the  common  law,  grounded  upon  this  statute,  to  be  stayed  or  delayed 
before  judgment,  by  colour  or  means  of  any  order,  warrant,  power  or  authority, 
save  only  of  the  court  wherein  such  action  as  aforesaid  shall  be  brought  and 
depending,  or  after  judgment  had  upon  such  action  shall  cause  or  procure  the 
execution  of  or  upon  any  such  judgment  to  be  stayed  or  delayed  by  colour  or 
means  of  any  order,  warrant,  power  or  authority,  save  only  by  writ  of  error  or 
attaint ;  that  then  the  said  person  and  persons  so  otTending  shall  incur  and  sus- 
tain the  pains,  penalties,  and  forfeitures,  ordained  and  provided  by  the  statute  of 
provision  and  pramunire  made  in  the  sixteenth  year  of  the  reign  of  king  Richard 
the  Second. 

V.  Provided  nevertheless,  and  be  it  declared  and  enacted,  That  any  decla- 
ration before  mentioned  shall  not  extend  to  any  letters  patents  and  grants  of  pri- 
vilege for  the  term  of  one  and  twenty  years  or  under,  heretofore  made,  of  the 
sole  working  or  making  of  any  manner  of  new  manufacture  within  this  realm,  to 
the  first  and  true  Inventor  or  inventors  of  such  manufactures,  which  others  at  the 
time  of  the  making  of  such  letters  patents  and  grants  did  not  use,  so  they  be  not 
contrary  to  the  law,  nor  mischievous  to  the  state,  by  raising  of  the  prices  of  com- 
modities at  home,  or  hurt  of  trade,  or  generally  inconvenient,  but  that  the  same 
shall  be  of  such  force  as  they  were  or  should  be,  if  this  act  had  not  been  made, 
and  of  none  other;  And  if  the  same  were  made  for  more  than  one  and  twenty  years, 
That  then  the  same  for  the  term  of  one  and  twenty  years  only,  to  be  accoun- 
ted from  the  date  of  the  first  letters  patents  and  grants  thereof  made,  shall  be  of 
such  force  as  they  were  or  should  have  been,  if  the  same  had  been  made  but  for 
term  of  one  and  twenty  years  only,  and  as  if  this  act  had  never  been  had  or 
made,  and  of  none  other. 

VI.  Provided  also,  and  be  it  declared  and  enacted.  That  any  declaration  be- 
fore mentioned  shall  not  extend  to  any  letters  patents  and  grants  of  privilege  for 
the  term  of  fourteen  years  or  under,  hereafter  to  be  made,  of  the  sole  working  or 
making  of  any  manner  of  new  manufactures  within  this  realm,  to  the  true  and 
first  inventoi-  or  Inventors  of  such   manufactures,  which   others  at  the  time  of 
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makincr  such  letters  patents  and  grants  sliall  not  use,  so  as  also  they  be  not  con- 
trary to  the  law,  nor  mischievous  to  the  state,  by  raising  prices  of  commodities 
at  home,  or  hurt  of  trade,  or  generally  inconvenient  :  The  said  fourteen  years  to 
be  accounted  from  the  date  of  the  first  letters  patents,  or  grant  of  such  privilege 
hereafter  to  be  made,  but  that  the  same  shall  be  of  such  force  as  they  should  be, 
if  this  act  had  never  been  made,  and  of  none  other. 

VII.  Provided  also,  and  it  is  hereby  further  intended,  declared  and  enacted  by    Grants  con- 
authority  aforesaid.  That  this  act  or  any  thing  therein  contained  shall  not  in  any    firmed  by  act 
wise  extend,  or  be  prejudicial  to  any  grant  or  privilege,   power  or  authority   of  parliament 
whatsoever  heretofore  made,  granted,  allowed  or  confirmed  by  any  act  of  parlia-   saved. 

raent  now  in  force,  so  long  as  the  same  shall  so  continue  in  force. 

VIII.  Provided  also.  That  this  act  slialj  not  extend  to  any  warrant  or  privy   Warrants 
seal,  made  or  directed  or  to  be  made  or  directed  by  his  INIajesty,  his  heirs  or  sue-   "-ranted  to  jus- 
cessors,  to  the  justices  of  the  courts  of  the  king's  bench  or  common  pleas,  and    tices  saved, 
barons  of  the  exchequer,  justices  of  assize,  justices  of  oyer  and  terminer  and  gaol 

delivery,  justices  of  the  peace,  and  other  justices  for  the  time  being,  having  power 
to  hear  and  determine  offences  done  against  any  penal  statute,  to  comjiound  for 
the  forfeitures  of  any  penal  statute,  depending  in  suit  and  question  befbre  them 
or  any  of  them  respectively,  after  plea  pleaded  by  the  party  defendant. 

IX.  Provided  also,  and  it  is  hereby  further  intended,  declared  and  enacted,    Charters 
That  this  act  or  anything  therein  contained  shall  not  in  any  wise  extend  or  be    granted  to 
prejudicial  unto  the  city  of  London,  or  to  any  city,  borough  or  town   corporate   corporations, 
within  this  realm,  for  or  concerning  any  grants,  charters  or  letters  patents,  to  them    saved. 

or  any  of  them  made  or  granted,  or  for  or  concerning  any  custom  or  customs,  3  Inst.  185. 
used  by  or  within  them  or  any  of  them :  or  unto  any  corporations,  companies  or 
fellowships  of  any  art,  trade,  occupation  or  mystery,  or  to  any  companies  or 
societies  of  merchants  within  this  realm,  erected  for  the  maintenance,  enlarge- 
ment, or  ordering  of  any  trade  of  merchandise  ;  but  that  the  same  charters,  cus- 
toms, corporations,  companies,  fellowships  and  societies  and  their  liberties,  privi- 
leges, powers  and  immunities,  shall  be  and  continue  of  sucli  force  and  effect  as 
they  were  before  the  making  of  this  act,  and  of  none  other ;  any  thing  before  in 
this  act  contained  to  the  contrary  in  any  wise  notwithstanding. 

X.  Provided  also,  and  be  it  enacted,  Tliat  this  act,  or  any  declaration,  provi-    Letters  patents 
sion,  disablement,  penalty,  forfeiture,  or  other  thing  before  mentioned,  shall  not   that  concern 
extend  to  any  letters  patents  or  grants  of  privilege  heretofore  made,  or  hereafter    printing,  salt- 
to  be  made,  of,  for  or  concerning  printing,  nor  to  any  commission,  grant  or  letters    petre,  gunpow- 
patents  heretofore  made,  or  hereafter  to  be  made,  of,  for  or  concerning  the  digging,    der,  great  ord- 
making  or  compounding  of  saltpetre  or  gunpowder,  or  the  casting  or  making  of  nance,  shot,  or 
ordnance,  or  shot  for  ordnance,  nor  to  any  grant  or  letters  patents  heretofore  made,   offices,  sjived, 
or  hereafter  to  be  made,  of  any  oflSce  or  offices  heretofore  erected,  made  or  or- 
dained, and  now  in  being,  and  put  in  execution,  other  than  such  offices  as  have 

been  decried  by  any  of  his  Majesty's  proclamation  or  proclamations  :  But  that  all 
and  every  the  same  grants,  commissions  and  letters  patents,  and  all  other  matters 
and  things  tending  to  the  maintaining,  strengthening  and  furtherance  of  the 
same,  or  any  of  them,  shall  be  and  remain  of  the  like  force  and  effect,  and  no 
other,  and  as  free  from  the  declarations,  provisions,  penalties  and  forfeitures 
contained  in  tiiis  act,  as  if  this  act  had  never  been  had  nor  made,  and  not  otherwise. 

XI.  Provided  also,  and  be  it  enacted.  That  this  act,  or  any  declaration,  pro-    This  act  shall 
vision,  disablement,  penalty,  forfeiture,  or  other  thing  before  mentioned,  shall    not  extend  to 
not  extend  to  any  commission,  grant,  letters  patents  or  privilege  heretofore  made    commissions 
or  hereafter  to  be  made,  of,  for  or  concerning  the   digging,   compounding  or    for  alum 
making  of  alum  or  alum  mines,  but   that  all  and  every  the  same  commissions,    mines, 
grants,  letters  patents  and  privileges  shall  be  and  remain  of  the  like  force  and 

effect,  and  no  other,  and  as  free  from  the  declarations,  provisions,  penalties,  and 
forfeitures  contained  in  this  act,  as  if  this  act  had  never  been  had  nor  made,  and 
not  otherwise. 

XII.  Provided  also,  and  be  it  enacted.  That  this  act,  or  any  declaration,  pro-    Nor  to  the  li- 
vision,  penalty,  forfeiture,  or  other  thing  before  mentioned,  shall  not  extend  or   berties  of  New- 
be  prejudicial  to  any  use,  custom,  prescription,  franchise,  freedom,  jurisdiction,    castle-upon- 
immunity,  liberty, or  privilege,  heretofore  claimed,  used  or  enjoyed  by  the  go-    Tyne,  nor  to 
vernors  and  stewards,  and  brethren  of  the  fellowship  of  the  hoast-men  of  the   licenses  of  keep- 
town  of  Newcastle-upon-Tyne,  or  by  the  ancient  fellowship,  guild  or  fraternity,   ing  taverns; 
commonly  called  hoast-men,  for  or  concerning  the  selling,  carrying,  lading,  dis- 
posing, shipping,  venting  or  trading  of  or  for  any  sea-coals,  stone-coals  or  pit- 
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Nor  to  letters 
patents  granted 
to  Sir  Robert 
Mansel,  knt.  or 
to  Jamys  Max- 
well, Ksq. 


Nor  to  those 
granted  to 
Abraham 
Baker,  or 
Edward  Lord 
Dudley, 


coals,  forth  or  out  of  the  haven  and  river  of  Tyne  ;  or  to  any  grant  made  by  the  said 
governor  and  stewards,  and  brethren  of  the  fellowship  of  the  said  hoast-men,  to 
the  late  Queen  Elizabeth,  of  any  duty  or  sum  of  money  to  be  paid  for  or  in  re- 
spect of  any  such  coals  as  aforesaid  :  nor  to  any  grants,  letters  patents  or  com- 
mission, heretofore  granted,  or  hereafter  to  be  granted,  of,  for  or  concerning  the 
licensing  of  the  keeping  of  any  tavern  or  taverns,  or  selling,  uttering,  or  retailing 
of  wines  to  be  drunk  or  spent  in  the  mansion  house  or  houses,  or  other  place  in 
the  tenure  or  occupation  of  the  party  or  parties  so  selling  or  uttering  the  same 
or  for  or  concerning  the  making  of  any  compositions  for  such  licenses,  so  as  the 
benefit  of  such  compositions  be  reserved  and  applied  to  and  for  the  use  of  his 
Majesty,  his  heirs  or  successors,  and  not  to  the  private  use  of  any  other  person 
or  persons. 

XIII.  Provided  also,  and  be  it  enacted.  That  this  act,  or  any  declaration, 
provision,  penalty,  forfeiture,  or  other  thing  before  mentioned  shall  not  extend 
or  be  prejudicial  to  a  grant  or  privilege  for  or  concerning  the  making  of  glass,  by 
his  Majesty's  letters  patents  under  the  great  seal  of  England,  bearing  date  the 
two  and  twentieth  day  of  May,  in  the  one  and  twentieth  year  of  his  Majesty's 
reign  of  England,  made  and  granted  to  Sir  Robert  Mansel,  knight,  vice-admiral 
of  England :  nor  to  a  grant  of  letters  patents  bearing  date  the  twelfth  day  of 
June  in  the  thiiteenth  year  of  his  Majesty's  reign  of  England,  made  to  James 
Maxwell,  esquire,  concerning  the  transportation  of  calf  skins  :  But  that  the  said 
several  letters  patents  last  mentioned  shall  be  and  remain  of  the  like  force  and 
effect,  and  as  free  from  the  declarations,  provisions,  penalties  and  forfeitures  before- 
mentioned,  as  if  this  act  had  never  been  had  nor  made,  and  not  otherwise. 

XIV.  Provided  also,  and  be  it  declared  and  enacted.  That  this  act,  or  any 
declaration,  provision,  penalty,  forfeiture,  or  other  thing  before  mentioned,  shall 
not  extend  or  be  prejudicial  to  a  grant  or  privilege  for  or  concerning  the  making 
of  smalt,  by  his  Majesty's  letters  patents  under  the  great  seal  of  England,  bear- 
ing date  the  sixteenth  day  of  February  in  the  sixteenth  year  of  his  Majesty's  reign 
of  England,  made  or  granted  to  Abraham  Baker  :  Nor  to  a  grant  or  privilege,  for 
or  concerning  the  melting  of  iron  ewer,  and  of  making  the  same  into  cast-works 
or  bars  with  sea-coals  or  pit-coals,  by  his  Majesty's  letters  patents  under  tlie 
great  seal  of  England,  bearing  date  the  twentieth  day  of  February,  in  the  nine- 
teenth year  of  his  Majesty's  reign  of  England,  made  or  granted  to  Edward  Lord 
Dudley;  but  that  the  same  several  letters  patents  and  grants  sliall  be  and  remain 
of  the  like  force  and  effect,  and  as  free  from  the  declarations,  provisions,  penalties, 
and  forfeitures  before  mentioned,  as  if  this  act  had  never  been  had  nor  made,  and 
not  otherwise. 


29  Car.  2.  c.  3. 

An  Act  for  Prevention  of  Frauds  and  Perjuries. 

Promises  and  IV.    AND  be  it  further  enacted  by  the  authority  aforesaid,   That  from  and 

agreements  by  the  said  four  and  twentieth  day  of  June  no  action  shall  be  brought  whereby  to 
parol.  charge  any  executor   or  administrator    upon  any   special    promise    to  answer 

damages  out  of  his  own  estate ;  or  whereby  to  charge  the  defendant  upon  any 
2  Shower,  16.  special  promise  to  answer  for  the  debt,  default  or  miscarriages  of  another  person  ; 
Skinn.  142, 143.  or  to  charge  any  person  upon  any  agreement  made  upon  consideration  of  mar- 
2  Mod.  310.  riage  ;  or  upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or 

1  Vent.  361,  any  interest  in  or  concerning  them;  or  upon  any  agreement  that  is  not  to  be 

3(;2.  performed  within  the  space  of  one  year  from  the  making  thereof;  unless  the 

8  Lev.  G5,  66.  agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
1  Salk.  280.  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 

with, or  some  other  person  thereunto  by  him  lawfully  authorized. 
Contracts  for  XVII.   And  be  it  further  enacted  by  the  authority  aforesaid,  That  from  and 

sales  of  goods  after  the  said  four  and  twentieth  day  of  June  no  contract  for  the  sale  of  any 
for  ten  ))Ounds  goods,  wares,  and  merchandises,  for  the  price  of  ten  pounds  sterling  or  upwards, 
or  more.  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so 

Thuan.  hist.  sold,  and  actually  receive  the  same,  or  give  something  in  earnest  to  bind  the 

lib.  39,  s.  25.  bargain,  or  in  part  of  payment,  or  that  some  note  or  memorandum  in  writing  of 
the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized. 


rilOMISSOllY   NOTES. 


29  Car.  2.  c.  7. 


An  Act  for  the  better  Observation  of  the  Lord's  Day,  commonly  called  Sunday. 

For  the  better  observation  and  keeping  holy  the  Lord's  day,  commonly  called 
Sunday  ;    Be  it  enacted  by  the  king's  most  excellent  Majesty,   by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  of  the  commons, 
in  this  present  parliament  assembled,  and   by  tlie  authority  of  the  same,  that    3  Car.  1.  c.  1. 
all    the  laws  enacted    and    in  force  concerning  the  observation  of  the  Lord's 
day,  and  repairing  to  the  church  thereon,  be  carefully  put  in  execution  :   and 
that  all  and  every   person  and  persons  whatsoever,  shall  on  every  Lord's  day 
apply  tliemselves  to  the  observation  of  the  same,  by  exercising  themselves  there- 
on in  the  duties  of  piety  and  true  religion,  publicly  and  privately  ;   and  that  no    Tradesmen 
tradesman,  artificer,  workman,  hibourer,  or  other  person  whatsoever,  shall  do    artificers  and 
or  exercise  any  worldly  labour,  business,  or  work  of  their  ordinary  callings  upon    labourers, 
the  Lord's  day,  or  any  part  thereof  (vi^orks  of  necessity  and  charity  only  ex- 
cepted) ;  and  that  every  person  being  of  the  age  of  fourteen  years  or  upwards, 
offending  in  tlie  premises,  shall  for  every  such  offence  forfeit  the  sum  of  five 
shillings;  and  tliat  no  person  or  persons  whatsoever,   shall  publicly  cry,  show    None  shall  cry- 
forth,  or  expose  to  sale,  any  wares,  merchandises,  fruit,  herbs,  goods,  or  chattels    or  exi)ose  to 
whatsoever,  upon  the  Lord's  day,  or  any  part  thereof,  upon  pain  that  every    g  ^\^,  ^vviVi:^. 
person  so  offending,  shall  forfeit  the  same  goods  so  cried,  or  showed  forth,  or 
exposed  to  sale. 


3  &  4  Anne,  c.  9. 

An  Act  for  glting  like  Remedy  upon  Promissory  Notes,  as  is  now  used  upon  Bills 
of  Exchange,  and  for  the  better  Payment  of  Inland  Bills  of  Exchange 

WHERE.4lS  it  hath  been  held,  that  notes  in  writing,  signed  by  the  party  who    Pre-iinble. 
makes  the  same,  whereby  such  party  promises  to  pay  unto  any  other  person,  or 
his  order,  any  sum  of  money  therein  mentioned,  are  not  assignable  or  indorsible 
over,  within  the  custom  of  merchants,  to  any  other  person  ;   and  that  such  per- 
son  to   whom  the  sum  of  money  mentioned    in  such  note  is  payable,  cannot 
maintain  an  action,  by  the  custom  of  mercliants,  against  the  person  wlio   first 
made  and  signed   the  same ;  and  tliat  any  person  to  whom  such  note  shall  he 
assigned,  indorsed,  or  made  payable,  could  not,  within  the  said  custom  of  mer- 
chants, maintain  any  action   upon  such  note  against  the  person  wlio  first  drew 
and  signed  the  same.      Therefore,  to  the  intent  to  encourage  trade  and  com- 
merce, which  will  he  much  advanced,  if  sucii  notes  shall  have  the  same  effect 
as    inland    bills   of  exchange,  and  shall  he  negotiated  in  like  manner:     Be  it    Promissory 
enacted   by  the   queen's   most  excellent   Majesty,   by  and  with  the  advice  and    notes  may  be 
consent  of  tlie  lords  spiritual  and  temporal,  and  commons,  in  this  present  par-    assigned  or  in- 
liament  assembled,  and  by  the  authority  of  the  same,  that  all  notes  in  writing,    dorsed,  and 
that  after  the  first  day  of  May,  in  the  year  of  our  Lord  one  thousand  seven    action  main- 
hundred  and  five,  shall  be  made  and  signed  l)y  any  person  or  persons,   body    tained  thereon, 
politic  or  corporate,  or  by  the  servant  or  agent  of  any  corporation,  banker,  gold-    as  on  inland 
smith,  merchant,  or  trader,  who  is  usually  intrusted  by  him,  her,  or  them,  to    bills  of  ex- 
sign  such  promissory  notes  for  him,  her,  or  them,  whereby  such  person  or  per-    change, 
sons,  body  politic  and  corporate,  his,  her,  or  their  servant  or  agent,  as  aforesaid, 
doth  or  shall  promise  to  pay  to  any  otiier  person  or  persons,  body  politic  and 
corporate,  his,  her,  or  their  order,  or  unto  bearer,  any  sum  of  money  mentioned 
in  such  note,  shall  be  taken  and  construed  to  be,  by  virttie  thereof,  due  and 
payable  to  any  such  person  or  persons,  body  politic  and  corporate,  to  whom  the 
same  is  made  payable  ;  and  also  every  such  note  payable  to  any  person   or  per- 
sons, body  politic  and  corporate,  his,  her,  or  their  order,  shall  be  assignable  or 
indorsible  over,  in  the  same  manner  as  inland  bills  of  exchange  are  or  may  be, 
according  to  the  custom  of  merchants ;  and  that  the  person  or  persons,  body 
politic  and  corporate,    to  whom  such  sum  of  money  is  or  shall  be  by  such  note 
made  payable,  shall  and  may  maintain  an  action  for  the  same,  in  such   manner 
as  he,  she,  or  they  might  do,  upon  any  inland  bill  of  exchange,  made  or  drawn 
according  to   the   custom  of  merchants,   against  the  person  or  persons,    body 
IJolitic  and  corporate,  who,  or  whose  servant  or  agent,  as  aforesaid,  signed  the 
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PlaintlfTor  de- 
fendant may 
recover  costs. 


Mow  action 
shall  be 
brought. 
2lJac.  1.  c.  16. 

Proviso  against 

giving  out 

notes. 

9  W.  3.  c.  17. 


Party  refu>iing 
to  underwrite 
bill  of  ex- 
change, such 
bill  may  be 
protested  for 
non-accept- 
ance. 


No  acceptance 
of  inland  bills 
of  excliange  to 
be  sufficient 
unless  the  same 
be  under- 
written, nor 
drawer  thereof 
liable  to  costs, 
&c. 


same  ;  and  that  any  person  or  persons,  body  politic  and  corporate,  to  whom 
such  note  that  is  payable  to  any  person  or  persons,  body  politic  and  corporate, 
his,  her,  or  their  order,  is  indorsed  or  assigned,  or  the  money  therein  mentioned 
ordered  to  be  paid  by  indorsement  thereon,  shall  and  may  maintain  his,  her,  or 
their  action  for  such  sum  of  money,  either  against  the  person  or  persons,  body 
politic  and  corporate,  who,  or  whose  servant  or  agent,  as  aforesaid,  signed  such 
note,  or  against  any  of  the  persons  tliat  indorsed  the  same,  in  like  manner  as  in 
cases  of  inland  bills  of  exchange.  And  in  every  such  action  the  plaintiff  or 
plaintiffs  shall  recover  his,  her,  or  their  damages  and  costs  of  suit ;  and  if  such 
plaintiff  or  plaintiffs  shall  be  nonsuited,  or  a  verdict  be  given  against  him,  her 
or  them,  the  defendant  or  defendants  shall  recover  his,  her,  or  their  costs 
against  the  plaintiff  or  plaintiffs;  and  every  such  plaintiff  or  plaintiffs,  defendant 
or  defendants,  respectively  recovering,  may  sue  out  execution  for  such  damages 
and  costs  by  capias,  fieri  facias,  or  elegit. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  all  and  every 
such  actions  shall  be  commenced,  sued  and  brought  within  such  time  as  is  ap- 
pointed for  commencing  or  suing  actions  upon  the  case,  by  the  statute  made  in 
the  one  and  twentieth  year  of  the  reign  of  king  James  the  first,  intituled,  An 
Act  for  Limitation  of  Actions,  and  for  Avoiding  of  Suits  in  Law. 

III.  Provided,  That  no  body  politic  or  corporate  shall  have  power,  by  virtue 
of  this  act,  to  issue  or  give  out  any  notes,  by  themselves  or  their  servants,  other 
than  such  as  they  might  have  issued,  if  this  act  had  never  been  made. 

IV.  And  whereas  by  an  act  of  parliament  made  in  the  ninth  year  of  the 
reign  of  his  late  Majesty  King  William  the  Third,  intituled.  An  Act  for  the  better 
Payment  of  Inland  Dills  of  Exchange,  it  is,  among  other  things,  enacted.  That 
from  and  after  presentation  and  acceptance  of  the  said  bill  or  bills  of  exchange 
(which  acceptance  shall  be  by  the  underwriting  the  same  under  the  party's  hand 
so  accepting)  and  after  the  expiration  of  three  days  after  the  said  bill  or  bills 
shall  become  due,  the  party  to  whom  the  said  bill  or  bills  are  made  payable, 
his  servant,  agent,  or  assigns,  may  and  shall  cause  the  same  bill  or  bills  to  be 
protested  in  manner  as  in  the  said  act  is  enacted  :  And  whereas  by  there  being 
no  provision  made  therein  for  protesting  such  bill  or  bills,  in  case  the  party,  on 
whom  the  same  are  or  shall  be  drawn,  refuse  to  accept  the  same,  by  luider- 
writing  the  same  under  his  hand,  all  merchants  and  others  do  refuse  to  imder- 
write  such  bill  or  bills,  or  make  any  other  than  a  promissory  acceptance,  by 
which  means  the  effect  and  good  intent  of  the  said  act  in  that  behalf  is  wholly 
evaded,  and  no  bill  or  bills  can  be  protested  before  or  for  want  of  such  accept- 
ance by  underwriting  the  same,  as  aforesaid :  For  remedy  whereof  be  it  enacted 
by  the  authority  aforesaid.  That  from  and  after  the  first  day  of  May,  which 
shall  be  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  five,  in  case, 
upon  presenting  of  any  such  bill  or  bills  of  exchange,  the  party  or  parties,  on 
whom  the  same  shall  be  drawn,  shall  refuse  to  accept  the  same,  by  underwriting 
the  same,  as  aforesaid,  the  party  to  whom  the  said  bill  or  bills  are  made  payable, 
his  servant,  agent  or  assigns,  may  and  shall  cause  the  said  bill  or  bills  to  be 
protested  for  non-acceptance,  as  in  case  of  foreign  bills  of  exchange  ;  any  thing 
in  the  said  act,  or  any  other  law,  to  the  contrary  notwithstanding ;  for  which 
protest  there  shall  be  paid  two  shillings,  and  no  more. 

V.  Provided  always,  That  from  and  after  the  said  first  day  of  May,  no  ac- 
ceptance of  any  such  inland  bill  of  exchange  shall  be  sufficient  to  charge  any 
person  whatsoever,  unless  the  same  be  underwritten  or  indorsed  in  writing  there- 
upon ;  and  if  such  bill  be  not  accepted  by  such  underwriting,  or  indorsement  in 
writing,  no  drawer  of  any  such  inland  bill  shall  be  liable  to  pay  any  costs, 
damages,  or  interest  thereupon,  unless  such  protest  be  made  for  non-acceptance 
thereof,  and  within  fourteen  days  after  such  protest,  the  same  be  sent,  or  other- 
wise notice  tliereof  be  given  to  the  party  from  whom  such  bill  was  received,  or 
left  in  writing  at  the  place  of  his  or  her  usual  abode ;  and  if  such  bill  be 
accepted,  and  not  paid  before  the  expiration  of  three  days  after  the  said  bill 
shall  become  due  and  payable,  then  no  drawer  of  such  bill  shall  be  compellable 
to  pay  any  costs,  damages  or  interest  thereupon,  unless  a  protest  be  made  and 
sent,  or  notice  thereof  be  given,  in  manner  and  form  above  mentioned :  Never- 
theless, every  drawer  of  such  bill  shall  be  liable  to  make  payment  of  costs, 
damages  and  interest  upon  such  inland  bill,  if  any  one  protest  be  made  for  non- 
acceptance,  or  non-payment  thereof,  and  notice  thereof  be  sent,  given  or  left,  as 

•aforesaid. 
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VI.  Provided,  That  no  such  protest  shall  be  necessary,  either  for  non-pay- 
ment of  any  inland  bill  of  exchange,  unless  the  value  be  acknowledged  and 
expressed  in  such  bill  to  be  received,  and  unless  such  bill  be  drawn  for  the  pay- 
ment of  twenty  pounds  sterling  or  upwards  ;  and  that  the  protest,  hereby 
required  for  non -acceptance,  shall  be  made  by  such  persons  as  are  appointed  by 
the  said  recited  act  to  protest  inland  bills  of  exchange  for  non-payment  thereof 

VII.  And  be  it  further  enacted,  That  from  and  after  the  said  first  day  of 
May,  if  any  person  doth  accept  any  such  bill  of  exchange  for  and  in  satisfaction 
of  any  former  debt,  or  sum  of  money  formerly  due  luito  him,  the  same  shall  be 
accounted  and  esteemed  a  full  and  complete  payment  of  such  debt,  if  such  per- 
son, accepting  of  any  such  bill  for  his  debt,  doth  not  take  his  due  course  to 
obtain  payment  thereof,  by  endeavouring  to  get  the  same  accepted  and  paid,  and 
make  his  protest,  as  aforesaid,  either  for  non-acceptance,  or  non-payment 
thereof. 

VIII.  Provided,  That  nothing  herein  contained  shall  extend  to  discharge  any 
remedy,  that  any  person  may  have  against  the  drawer,  acceptor,  or  indorser  of 
such  bill. 

IX.  And  be  it  further  enacted  by  the  authority  aforesaid,  Tliat  this  act  shall 
continue  and  be  in  force  for  the  space  of  three  years,  from  the  said  first  day  of 
May,  and  from  thence  to  the  end  of  the  next  session  of  parliament,  and  no 
longer. 

Made  perpetual  by  7  Anne,  c.  25.  s.  3. 


No  protest 
necessary  for 
non-payment, 
unless  the  bill 
be  drawn  for 
20/.  or  upwards. 
By  whom  pro- 
test shall  be 
made. 

Acceptance  of 
bill  esteemed  a 
full  payment  of 
debt. 
Proviso. 


Act  to  continue 
three  years. 


9  Anne,  c.  6. 

An  Act  for  reviving,  continuing,  and  appropriating  certain  Duties,  §t. 

LVII.    And  whereas  several  ill-disposed  persons,  with  design  to  defraud  her    Persons  setting 
Majesty's  subjects,  have  of  late  presumed  to  erect  and  set  up  offices,   or  places    up  insurances 
for  making  insurances  on  marriages,  births,  christenings,  or  service,  which  prac-    on  marriages, 
tices   are    also  prejudicial  to  the  public,   and  tend   to   defraud    her   Majesty's    births,  &c. 
subjects  :    Be  it  further  enacted  by  the  authority  aforesaid.   That  every  person    forfeit  500/. 
or  persons,  who  after  the  eighth  day  of  March,  one  thousand  seven    hundred 
and  ten,  shall  erect  or  set  up   any  office,  or  place  for  making  assurances  on 
marriages,  births,  christenings,  and  service,  or  on  any  of  them,  shall  forfeit  for 
every  such  offence  the  sum  of  five  hundred  pounds,  to  be  recovered  and  distri- 
buted in  such  manner,  as  the  penalty  of  two  hundred  pounds  last  mentioned,  is 
to  be  recovered  and  distributed  ;  and  every  person  or  persons,  who  after  the    Contractin"  f 
said  eiglith  day  of  March,  in  any  office  or  place,  before  the  said  eighth  day  of   new  insurances 
March,  erected  or  set  up,  for  making  insurances  on  marriages,  births,  christen-    j^  offices 
ings,  and  service,  or  on  any  of  them,  shall  make  or  suffer  to  be  made  therein  any    already  set  up 
new  insurances,  or  contracts  for  new  insurances  on  marriages,  births,   christen-    forfeits  100/. 
ings,  and  service,  or  any  of  them,  shall  forfeit  for  every  such  oflence,  the  sum 
of  one  hundred  pounds,  to  be  recovered  and  distributed  in  like  manner. 


12  Anne,  stat.  2,  c.  16. 

An   Act  to  reduce  the    Rate  of  Interest,  withoui  any  Prejudice  to    Parliamentary 

Securities. 

WHEREAS  the  reducing  of  interest  to  ten,  and  from  thence  to  eight,  and  Preamble, 
thence  to  six  in  the  hundred,  hath,  from  time  to  time,  by  experience,  been 
found  very  beneficial  to  the  advancement  of  trade,  and  improvement  of  lands  : 
And  whereas  the  heavy  burden  of  the  late  long  and  expensive  war,  hath  been 
chiefly  borne  by  the  owners  of  the  land  of  this  kingdom,  by  reason  whereof 
they  have  been  necessitated  to  contract  very  large  debts,  and  thereby,  and  by 
the  abatement  in  the  value  of  their  lands,  are  become  greatly  impoverished  : 
And  whereas,  by  reason  of  the  great  interest  and  profit  which  hath  been  made  of 
money  at  home,  the  foreign  trade  of  this  nation  hath  of  late  years  been  much 
neglected,  and  at  this  time  there  is  a  great  abatement  in  the  value  of  the  mer- 
chandises, wares,  and  commodities  of  this  kingdom,  both  at  home  and  in  foreign 
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Interest  re- 
duced to  51. 
per  cent. 


parts,  whither  they  are  transported  :  And  whereas,  for  the  redress  of  these  mis- 
chiefs, and  the  preventing  the  increase  of  the  same,  it  is  absolutely  necessary  to 
reduce  the  high  rate  of  interest  of  six  ])ounds  in  the  hundred  pounds  for  a  year, 
to  a  nearer  proportion  with  the  interest  allowed  for  money  in  foreign  states ;  be 
it  therefore  enacted  by  the  queen's  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority  of  the  same,  That  no  person  or 
persons  whatsoever,  from  and  after  the  nine  and  twentieth  day  of  September,  in 
the  year  of  our  I^ord  one  thousand  seven  hundred  and  fourteen,  upon  any  con- 
tract which  shall  be  made  from  and  after  the  said  nine  and  twentieth  day  of 
September,  take,  directly  or  indirectly,  for  loan  of  any  monies,  wares,  or  merchan- 
dise, or  other  commodities  whatsoever,  above  the  value  of  five  pounds  for  the 
forbearance  of  one  hundred  pounds  for  a  year,  and  so  after  that  rate  for  a  greater 
or  lesser  sum,  or  for  a  longer  or  shorter  time ;  and  that  all  bonds,  contracts, 
and  assurances  whatsoever,  made  after  the  time  aforesaid,  for  payment  of  any 
principal,  or  money  to  be  lent  or  covenanted  to  be  performed  upon  or  for  any 
usury,  whereupon  or  whereby  there  shall  be  reserved  or  taken  above  the  rate  of 
five  pounds  in  the  hundred,  as  aforesaid,  shall  be  utterly  void ;  and  that  all  and 
every  person  or  persons  whatsoever,  which  shall,  after  the  time  aforesaid,  upon 
any  contract  to  be  made  after  the  said  nine  and  twentieth  day  of  September, 
take,  accept,  and  receive,  by  way  or  means  of  any  corrupt  bargain,  loan,  ex- 
change, chevizance,  shift,  or  interest  of  any  wares,  merchandise,  or  other  thing 
or  things  whatsoever,  or  by  any  deceitful  way  or  means,  or  by  any  covin,  engine, 
or  deceitful  conveyance,  for  the  forbearing  or  giving  day  of  payment  for  one 
whole  year,  of  and  for  their  money  or  other  thing,  above  the  sum  of  five  pounds 
for  the  forbearing  of  one  hundred  pounds  for  a  year,  and  so  after  that  rate  for 
a  greater  or  lesser  sum,  or  for  a  longer  or  shorter  term,  shall  forfeit  and  lose  for 
every  such  offence  the  treble  value  of  the  monies,  wares,  merchandises,  and  other 
things,  so  lent,  bargained,  exchanged,  or  shifted. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  all  and  every 
scrivener  and  scriveners,  broker  and  brokers,  solicitor  and  solicitors,  driver  and 
drivers  of  bargains  for  contracts,  who  shall,  after  the  said  nine  and  twentieth  day 
of  September,  take  or  receive,  directly  or  indirectly,  any  sum  or  sums  of  money, 
or  other  reward  or  thing  for  brokage,  soliciting,  driving,  or  procuring  the  loan, 
or  forbearing  of  any  sum  or  sums  of  money,  over  and  above  the  rate  or  value  of 
five  shillings  for  the  loan,  or  forbeaiing  of  one  hundred  pounds  for  a  year,  and 
so  rateably  or  above  twelve  pence,  over  and  above  the  stamp  duties,  for  making 
or  renewing  of  the  bond  or  bill  for  loan,  or  forbearing  thereof,  or  for  any  coun- 
ter-bond or  bill  concerning  the  same,  sliall  forfeit  for  every  such  offence  twenty 
pounds,  with  costs  of  suit,  and  suffer  imprisonment  for  half  a  year ;  the  one 
moiety  of  all  which  forfeitures  to  be  to  the  queen's  most  excellent  Majesty,  her 
heirs  and  successors,  and  the  other  moiety  to  him  or  them  that  will  sue  for  the 
same  in  the  same  county  where  the  several  offences  are  committed,  and  not 
elsewhere,  by  action  of  debt,  bill,  plaint,  or  information,  in  which  no  essoin, 
wager  of  law,  or  protection  shall  be  allowed. 


7  G.  1.  c.  21. 

An  Act  for  the  further  Preventing  his  Majesty's  subjects  from  trading  to  the  East 
Indies  under  Foreign  Commissions ;  and  for  encouraging  and  further  securing 
the  laivful  trade  thereto ;  and  for  further  regulating  the  Pilots  of  Dover,  Deal, 
and  the  Isle  of  Thanet. 

After  24  June,  H.   AND  it  is  hereby  further  declared  and  enacted  by  the  authority  aforesaid, 

1721    all  con-  That  all  contracts  and  agreements  whatsoever,  at  any  time  from  and  after  the 

tracts  for  loans  said  four  and  twentieth  day  of  June,  one  thousand  seven  hundred  and  twenty 

by  way  of  hot-  one,  made  or  entered  into  by  any  of  his  Majesty's  subjects,  or  any  person  or 

tomry  on  any  persons  in  trust  for  them,   for  or    upon   the   loan   of  any  monies    by  way  of 

foreigners'  bottomry  on  any  ship  or  ships  in  the  service  of  foreigners,  and  bound  or  designed 

ships  l)ound  for  to  trade  in  the  East  Indies,  or  parts  aforesaid  ;  and  all  contracts  and  agreements 

the  East  Indies,  whatsoever,  made  by  any  of  his  Majesty's  subjects,   or  any  person  or  persons  in 

and  for  loading  trust  for  them,  for  the  loading  or  supplying  any  such   ship   or  ships   with    a 
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cargo  or  lading  of  any  sort  of  goods,  merchandise,  treasure  or  effects,  or  witli 
any  provisions,  stores,  or  necessaries,  and  all  copartnerships,  or  agreements  in 
the  nature  of  copartnerships,  made  or  entered  into,  relating  to  any  such  voyage, 
or  the  profits  thereof,  and  all  agreements  for  the  wages  of  any  person  or  persons 
serving  on  board  such  ship  or  ships  to  be  employed  in  such  voyage,  shall  be  and 
are  hereby  declared  to  be  void. 


such  ships,  and 
all  copartner- 
ships and 
agreements  for 
wages  declared 
void. 


7  G.  2.  c.  8. 
An  Act  to  prevent  the  infamous  practice  of  Stoch-johhing. 

WHEREAS  great  inconveniences  have  arisen  and    do    daily   arise  by   the    preamble, 
wicked,  pernicious,  and  destructive  practice  of  stock-jobbing,  whereby  many  of 
his    Majesty's  good  subjects   have  been   and  are  diverted  from  pursuing  and 
exercising  their  lawful  trades  and  vocations,  to   the  utter  ruin  of  themselves  and 
families,  to  the  great  discouragement  of  industry,  and  to  the  manifest  detriment 
of  trade  and  commerce  ;   for   remedy  thereof,  may  it  please  your  most  excellent 
Majesty  that  it  may  be  enacted,  and  be  it  enacted  by  the  king's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal 
and  commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  that  all  contracts  and  agreements  whatsoever,  which  shall,  from  and  after    All  contracts 
the  first  day  of  June,  one  thousand  seven  hundred  and  thirty-four,  be  made  or    made  after  1st 
entered  into,  by  or  between  any  person  or  persons  whatsoever,  upon  which  any    June,  1734,  for 
premium  or  consideration  in  the  nature  of  a  premium,  shall  be  given  or  paid  for    liberty  to  putt 
liberty  to  putt  upon,  or  to  deliver,  receive,  accept,  or  refuse  any  public  or  joint    upon,  accept, 
stock,  or  other  public  securities  whatsoever,  or  any  part,  share  or  interest  there-    or  refuse  any 
in,  and  also  all  wagers  and  contracts  in  the  nature  of  wagers,  and  all  contracts    public  stocks  or 
in  the  nature  of  putts  and  refusals,  relating  to  the  then  present  or  future  price  or    securities,  and 
value  of  any  such  stock  or  securities,  as  aforesaid,  shall  be  null  and  void  to  all    wagers  relating 
intents  and  purposes    whatsoever,  and  all  premiums,  sum  or  sums  of  money    to  the  value  of 
whatsoever,  which  shall  be  given,  received,  paid,  or  delivered,  upon  all  such    stocks,  shall  be 
contracts  or  agreements,  or  upon  any  such  wagers,  or   contracts  in  the  nature  of   void, 
wagers,  as  aforesaid,  shall  be  restored  and  repaid  to  the  person  or  persons  who 
shall  give,  pay,  or  deliver  the  same,  who  shall  be  at  liberty,  within  six  months    And  the  money 
from  and  after  the  making  such  contract  or  agreement,  or  laying  any  such  wager,    paid  thereon, 
to  sue  for  and  recover  the  same  from  the  person  or  persons  to  whom  the  same  is    restored,  or 
or  shall  be  paid  or  delivered,  with  double  costs  of  suit,  by  action  of  debt  founded    may  be  reco- 
on  this  act,  to  be  prosecuted  in  any  of  his  Majesty's  courts  of  record,  in  which    vered  by  action 
action  no  essoin,  protection,  wager  of  law,  or  more  than  one  imparlance  shall  be    commenced  in 
allowed  ;  and  it  shall  be  sufficient  therein  for  the  plaintiff"  to  allege  that  the   de-    six  months  with 
fendant  is  indebted  to  the  plaintiff",  or  has  received  to  the  plaintiff"'s  use,  the    double  costs, 
money  or  premium  so  paid  or  received,  whereby  the  plaintiff's  action  accrued  to 
him,  according  to  the  form  of  this  statute,  without  setting  forth  the    special 
matter. 

II.  And  for  the  better  discovery  of  the  monies  or  premium  which  shall  be    Personssuedon 
given,  paid,  or  delivered,  and  to  be  sued  for  and  recovered,  as  aforesaid  :    It  is    this  act  obliged 
hereby  further  enacted  by  the  authority  aforesaid.  That  all  and  every  the  person    to  answer  on 
or  persons,  who,  by  virtue  of  this  present  act,   shall  or  may  be  liable  to  be  sued    oath  with  re- 
for  the  same,  shall  be  obliged  and  compellable  to  answer  upon  oath  such  bill  as    gard  to  such 
shall  be  preferred  against  him  or  them  in  any  court  of  equity  for  discovering  any    contract. 

such  contract  or  wager,  and  the  sum  of  money  or  premium  so  given,  paid,  or 
delivered,  as  aforesaid. 

III.  Provided  always.  That  the  plaintiffs,  relators,  or  informers  in  such  bill  Plaintiffs,  on 
shall  and  do  (at  the  time  of  bringing  or  filing  such  bill)  give  good  and  sufficient  filing  a  bill,  to 
security  to  answer  and  pay  to  the  defendants  in  such  bill  full  costs  of  suit,  in  case  give  security 
such  costs  shall  be  adjudged  to  the  defendants,  and  that  no  person    shall    be  for  answerin"' 
obliged  to  appear  to  or  answer  such  bill,  until  such  security  is  given.  costs  otherwise 

IV.  .\nd  be  it  further  enacted  by  the  authority  aforesaid,  That  all  and  every  the  defendant 
person  or  persons  whatsoever,  who  shall  enter  into,  make,  or  execute  any  such  may  refuse  to 
contract,  bargain,  or  agreement,   upon  which  any  premium,  or  consideration  in  appear. 

the  nature  of  a  premium,  shall  be  given  or  paid  for  liberty  to  putt  upon  or  to  500/.  penalty 
deliver,  receive,  accept,  or  refuse  any  public  or  joint  stock,  or  other  public  on  making  or 
securities  whatsoever,  or  any  part,  share,  or  interest  therein,  or  any  contract  or 
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executing  any  bargain  in  the  nature  of  putts  and  refusals,  as  aforesaid,  or  shall  lay  any  such 
such  putts  or  wager,  or  make  any  such  contract  in  the  nature  of  a  wager,  as  aforesaid  (except 
bargains.  such  person  or  persons  who  sliall  actually  and  bo7id  fide,  without  covin  or  col- 

lusion, sue,  and  with  effect  prosecute  for  the  recovery  of  the  money  or  premium 
Exceptions.  given,  delivered,  or  paid  by  him,  her,  or,  them,  as  aforesaid  ;  and  also  except  such 

person  or  persons,  who  shall  voluntarily,  before  any  action  or  suit  commenced, 
actually  and  bond  fide,  without  covin  or  collusion,  repay  or  tender,  before  one  or 
more  witness  or  witnesses,  such  monies  or  premium,  as  he,  she,  or  they  shall 
have  had,  taken,  received,  or  been  paid  as  aforesaid  ;  and  also  except  such  persons 
who  shall  discover  such  transactions  in  any  court  of  equity)  shall  forfeit  and  pay 
the  sum  of  five  hundred  pounds ;  and  also  all  and  every  brokers,  agents, 
scriveners,  or  other  persons  negotiating,  transacting,  or  writing  any  such  contract, 
bargain,  or  agreement,  as  aforesaid,  shall  likewise  forfeit  and  pay  the  sum  of  five 
hundred  pounds;  which  said  penalties  shall  and  may  be  recovered  by  action  of 
debt,  bill,  plaint,  or  information,  in  any  of  his  Majesty's  courts  of  record  at 
Westminster,  in  which  no  essoin,  privilege,  protection,  or  wager  of  law,  or  more 
than  one  imparlance  shall  be  allowed ;  one  moiety  thereof,  to  the  use  of  his 
Majesty,  his  heirs,  and  successors,  and  the  other  moiety  thereof  to  the  use  of  him, 
her,  or  them,  who  shall  sue  for  the  same. 
lOOZ.  penalty  V.   And  for   preventing  the  evil  practice    of  compounding   or   making  up 

on  giving  or  differences  for  stocks  or  other  securities  bought,  sold,  or  at  any  time  hereafter  to  be 
receiving  mo-  agreed  so  to  be,  be  it  further  enacted,  by  the  authority  aforesaid,  That  no  money 
ney  to  com-  or  other  consideration  whatsoever  (except  as  hereinafter  provided)  shall,  from 

pound  diffe-  and  after  the  said  first  day  of  June,  one  thousand  seven  hundred  and  thirtj'-four, 
renccs  relating  be  voluntarily  given,  paid,  had,  or  received  for  the  compounding,  satisfying,  or 
to  stock  not  making  up  any  difference  for  the  not  delivering,  transferring,  having,  or  receiv- 

actually  de-  ing  any  public  or  joint  stock,  or  other  public  securities,  or  for  the  not  perform- 

livered,  ing  of  any  contract  or  agreement  so  stipulated  and  agreed  to  be  performed ; 

but  that  all  and  every  such  contract  and  agreement  shall  be  specifically  per- 
formed and  executed  on  all  sides,  and  the  stock  or  security  thereby  agreed  to 
be  assigned,  transferred,  or  delivered,  shall  be  actually  so  done,  and  the  money, 
or  other  consideration  thereby  agreed  to  be  given  and  paid  for  the  same,  shall 
also  be  actually  and  really  given  and  paid ;    and    all   and   every  person    and 
persons  whatsoever,  who  shall,  from  and  after  the  said  first  day  of  June,  one 
thousand  seven  hundred  and  thirty-four,  voluntarily  compound,  make  up,  pay, 
satisfy,  take,  or  receive  such  difference  money,  or  other  consideration  whatsoever, 
for  the  not  delivering,  transferring,  assigning,  having,  or  receiving  such  stock, 
or  other  security  so  to  be  agreed  to  be  delivered,  transferred,  assigned,   had,  or 
received,  as  aforesaid  (except  in  the  manner  hereinafter  provided)  shall  forfeit  and 
pay  the  sum  of  one  hundred  pounds,  to  be  recovered  by  action  of  debt,  bill,  plaint, 
or  information,  in  any  of  his  Majesty's  courts  of  record  at  Westminster,  in  which 
no  essoin,  privilege,  protection,  or  wager  of  law,  or  more  than  one  imparlance 
shall  be  allowed ;  one  moiety  thereof    to  the  use  of  his  Majesty,  his  heirs  and 
successors,  and  the  other  moiety  thereof  to  the  use  of  him,  her,  or  them,  who 
shall  sue  "for  the  same. 
Stock  sold,  and        VI.   Provided  nevertheless.  That  no  person  or  persons,  who  shall  sell  any  pub- 
not  paid  for  at     lie  or  joint  stock,  or  other  public  securities,  to  be  delivered  and  paid  for  on  a 
the  time  pre-        certain  day,  and  which  shall  be  refused  or  neglected  to  be  paid  for,  according  to 
fixed,  may  be       such  agreement,  shall  be  obliged  to  transfer  the  same,  but  it  shall  and  may  be 
sold  to  any  lawful  for  such  person  or  persons  to  sell  such  stock  or  other  securities,  which 

other  persons,  shall  be  so  refused  or  neglected  to  be  paid  for,  to  any  other  person  or  persons  for 
and  the  buyer  the  best  price  which  can  be  obtained,  and  after  such  sale  to  receive  (if  the  par- 
te make  good  ties  can  agree)  or  to  recover,  as  aforesaid,  from  the  person  or  persons  who  first 
the  damage.  contracted  for  the  same,  all  the  damage  which  shall  be  sustained  thereby. 

Stock  bought,  VII.    And  provided  also,  Tliat  it  shall  and  may  be  lawful  to  and  for  any  per- 

and  not  trans-  son  or  persons,  who  shall  buy  any  public  or  joint  stock,  or  other  public  securi- 
ferred  at  the  ties,  to  be  accepted  and  paid  for  on  a  future  day,  and  which  shall  be  refused  or 
time  prefixed,  neglected  to  be  transferred,  to  buy  the  like  quantity  of  such  stock,  or  other  pub- 
the  buyer  may  lie  securities,  of  any  other  person  or  persons  at  the  current  market  price,  and  to 
purchase  other  recover  and  receive,  after  such  purchase  and  acceptance  (if  the  parties  can  agree) 
stock,  and  re-  from  the  person  or  persons  who  first  contracted  to  sell  or  deliver  the  same,  the 
cover  his  da-  damage  which  shall  be  sustained  by  reason  of  the  not  delivering  or  not  trans- 
mage,  ferring  such  stock  or  other  securities ;  anything  in  this  act,  or  any  law,  usage,  or 
custom  to  the  contrary  notwithstanding. 
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VIII.  And  whereas  it  is  a  frequent  and  mischievous  practice  for  persons  to    5007.  penalty 
sell  and  dispose  of  stocks,  or  other  securities,  of  which  they  are  not  possessed  :     on  buying  or 
Be  it  therefore  further  enacted  by  the  authority  aforesaid.  That  all  contracts  and    selling  stock, 
agreements  whatsoever,  which  sliall,  from  and  after  the  said  first  day  of  June,    of  which  tliev 
one  thousand  seven   hundred  and  thirty-four,  be  made  or  entered  into  for  the    are  not  actually 
buying,  selling,  assigning,  or  transferring  of  any  public  or  joint  stock  or  stocks    possessed  at  the 
or  other  public  securities  whatsoever,  or  of  any  part,  share,  or  interest  therein,    time  of  the 
whereof  the  person  or  persons  contracting  or  agreeing,  or  on  whose  behalf  the    contract, 
contract  or  agreement  shall  be  made,  to  sell,  assign,  or  transfer  the  same,  shall 

not,  at  the  time  of  making  such  contract  or  agreement,  be  actually  possessed  of, 

or   intituled   unto,  in   his,  her,  or  their  own   right,  or  in  his,  her,  or  their   own 

name  or  names,  or   'n  the  name  or  names  of  a  trustee  or  trustees  to    their 

use,   shall  be  null  and  void  to  all   intents  and  purposes  whatsoever ;  and  all 

and    every    person    and    persons  whatsoever,  contracting    or    agreeing,    or   on 

whose   behalf,    and  with  whose  consent,   any  contract    or    agreement  shall    be 

made,  to  sell,  assign,  or  transfer  any  public  or  joint   stock   or   stocks,  or  other 

public  securities,   whereof  such    person  or   persons   shall  not,  at  the  time  of 

making   such    contract   or  agreement,  be    actually  possessed    of,    or    intituled 

unto,  in  his,  her,  or  their  own  name  or  names,    or    in    the    name   or  names 

of  a  trustee  or  trustees,   to  their   use,   or  their  own  right,  as  aforesaid,  shall 

forfeit  and  pay  the  sum  of  five  hundred  pounds,  to  be  recovered   by  action  of 

debt,  bill,  plaint,  or  information,  in  any  of  his   Blajesty's  courts  of  record  at 

Westminster,  in  which  no  essoin,  privilege,    protection,  or  wager  of   law,   or 

more  than  one  imparlance  shall  be  allowed;  one  moiety  thereof  to  the  use  of  his 

Majesty,  his  heirs,  and  successors,  and  the  other  moiety  thereof  to  the  use  of  him, 

her,  or  them  who  shall  sue  for  the  same;  and  all  and  every  broker  or  brokers,    100/.  penally 

agent  or  agents,   who  shall   negotiate,  transact,  or  intermeddle  in  the  making    on  broker  ne- 

or  procuring  to  be  made   any   such  contract  or  agreement,   as  aforesaid,  and    gotiating  such 

shall  know  that  the  person  or  persons,  by  whom  or  on  whose  behalf  such  con-    contract. 

tract  or  agreement  shall  be  made,  is  or  are  not  possessed  of  or  intituled  imto 

the  stock  or  security,  concerning  which  such  contract  or  agreement  shall  be 

made,  in  his,  her,  or  their  own  name  or  names,  or  in  the  name  or  names  of  a 

trustee  or  trustees  for  their  use  or  right,  shall  for  every  such  offence  forfeit  and 

pay  the  sum  of  one  hundred  pounds,  to  be  recovered  by  action  of  debt,  bill, 

plaint,  or  information,  in  any  of  his  Majesty's  courts  of  record  at  Westminster, 

in  which   no   essoin,  privilege,  protection,  or  wager  of  law,  or  more  than  one 

imparlance  shall  be  allowed ;  one  moiety  thereof  to  the  use  of  his  Majesty,  his 

heirs,  and  successors,   and  the  other  moiety  thereof  to  the  use  of  him,  her,  or 

them  who  shall  sue  for  the  same. 

IX.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  from  and  after    After  1st  June, 
the  said  first  day  of  June,  one  thousand  seven  hundred  and  thirty-four,  all  and    1734,  all  con- 
every  broker  or  brokers,  or  other  person  or  persons,  who  shall  negotiate  or  act    tracts  for  stock 
as  a  broker  receiving  brokerage  in  the  buying,  selling,  or  otherwise  disposing  of   to  be  truly  en- 
any  of  the  said  public  or  joint  stocks,  or  other  public  securities,  shall  respectively    tered  in  the 
keep  a  book  or  register,  which  shall  be  called  the  broker's  book,  in  which  said    broker's  book, 
book  he  and  they  shall  fairly,  justly,  and  truly  enter  all  contracts,  agreements, 

and  bargains,  that  he  or  tliey  shall  from  time  to  time  make  between  any  person 
or  persons  whatsoever,  on  the  day  of  the  making  such  contract  or  agreement, 
together  with  the  names  of  the  principal  parties,  as  well  buyers  as  sellers,  and 
also  the  day  of  making  such  contract  or  agreement,  to  the  intent  and  purpose 
that  such  broker  or  brokers,  and  other  person  or  persons  acting  or  negotiating 
as  such,  as  aforesaid,  shall  from  time  to  time  produce  such  book  or  register, 
when  thereunto  lawfully  required  :  And  in  case  such  broker  or  brokers,  or  any 
other,  who  shall  negotiate  or  act  as  a  broker,  as  aforesaid,  in  relation  to  any  the 
said  matters,  shall  not  keep  such  book  or  register,  or  shall  wilfully  omit  to  enter 
therein,  fairly,  justly,  and  truly,  any  such  contract,  bargain,  or  agreement,  as  afore- 
said, he  or  they  shall,  for  every  such  offence  or  omission,  forfeit  and  pay  the  sum 
of  fifty  pounds,  to  be  recovered  by  action  of  debt,  hill,  plaint,  or  information  in  on  penalty  of 
any  of  his  INIajesty's  courts  of  record  at  Westminster,  in  which  no  essoin,  privi-  ^O/.  for  each 
lege,  protection,  or  wager  of  law,  or  more  than  one  imparlance,  shall  be  allowed  ;  offence, 
one  moiety  thereof  to  the  use  of  his  Majesty,  his  heirs,  and  successors,  and  the 
other  moiety  thereof  to  the  use  of  him,  her,  or  them,  who,  shall  sue  for  the  same.     Contracts  for 

X.  Provided  always.  That  nothing  in  this  act  contained  shall  extend,  or  be    stock  made 
ccHistrued  to  extend,  to  any  contracts  or  agreements  for  the  purchase  or  sale  of   with  the  privity 
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of  the  account-  any  stock,  annuities,  or  other  public  securities,  to  be  made  with  the  privity  of 

ant  of  the  chan-  the  accountant  general  of  the  court  of  chancery,  in  pursuance  of  any  decree  or 

eery  court  may  order  of  the  said  court ;  but  that  all  such  contracts  and  agreements  may  be  made 

be  made  as  and  performed  in  the  same  manner  as  they  might  have  been,  if  this  act  had 

before.  never  been  made. 

This  act  not  to  XI.    Provided  also,  and  be  it  further  enacted  by  the  authority  aforesaid,  That 

hinder  persons  nothing  in  this  act  contained  shall  extend,  or  be  construed  to  extend,  to  hinder 

from  lending  or  prevent  any  person  or  persons  from  lending  any  sum  or  sums  of  money  on  any 

money  on  pub-  public  or  joint  stock,  or  other  public  securities  whatsoever,  or  any  part,  share, 

lie  stocks,  or  interest  therein,  or  to  prevent  or  hinder  any  defeazance,  contract,  or  agreement, 

or  preventing  being  made  and  entered  into  for  the  re-delivering,  assigning,  or  transferring  such 

the  re-deliver-  public  or  joint  stock,  or  other  public  securities,  or  any  part,  share,  or  interest 

in"'  thereof,  on  therein,  upon  the  repayment  of  the  sum  or  sums  of  money  which  shall  have 

repayment  of  been  lent  and  borrowed  thereupon,  with  interest  for  the  same,  so  as  no  premium 

the  money  lent,  or  other  consideration  whatsoever  be  paid  to  or  received  by  the  person  or  persons 
lending  such  money,  for  or  in  consideration  of  such  loan,  more  than  legal  interest. 

This  act  to  be  XII.    Provided  also,  and  be  it  further  enacted  by  the  authority  aforesaid.  That 

in  force  from  this  present  act  shall  continue  and  be  in  force  from  the  said  first  day  of  June, 

1st  June,  1734,  one  thousand  seven  hundred  and  thirty-four,  for  the  term  of  three  years,  and 

for  three  years,  from  thence  to  the  end  of  the  then  next  session  of  parliament,  and  no  longer. 

Made  perpetual  by  10  G.  2.  c.  8. 


Preamble. 


Owners  of  ships 
after  24  th  June, 
1734,  liable 
only  to  forfeit 
the  sliip,  with 
its  appurte- 
nances and 
freight,  for  em- 
bezzlements 
committed 
without  their 
knowledge, 
Sutton  p. 
Mitchell, 
I  T.  II.  18. 


If  several  pro- 
prietors suffer 
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Ah  Act  to  settle  how  far    Owners  of  Ships  shall  be  answerable  for  the  Acts  of  the 
Masters  or  Mariners. 

WHEREAS  it  is  of  the  greatest  consequence  and  importance  to  this  king- 
dom, to  promote  the  increase  of  the  number  of  ships  and  vessels,  and  to  prevent 
any  discouragement  to  merchants  and  others  from  being  interested  and  concerned 
therein:  And  whereas  it  has  been  held,  that  in  many  cases  owners  of  ships  or 
vessels  are  answerable  for  goods  and  merchandise  shipped  or  put  on  board  the 
same,  although  the  said  goods  and  merchandise,  after  tlie  same  have  been  so  put 
on  board,  should  be  made  away  with  by  the  masters  or  mariners  of  the  said 
ships  or  vessels,  without  the  knowledge  or  privity  of  the  owner  or  owners,  by 
means  whereof  merchants  and  others  are  greatly  discouraged  from  adventuring 
thfir  fortunes  as  owners  of  ships  or  vessels  ;  which  will  necessarily  tend  to  the 
prejudice  of  the  trade  and  navigation  of  this  kingdom  :  Therefore  for  ascertain- 
ing and  settling  how  far  owners  of  ships  and  vessels  shall  be  answerable  for  any 
gold,  silver,  diamonds,  jewels,  precious  stones,  or  other  goods  or  merchandise, 
which  shall  be  made  away  with  by  the  masters  or  mariners,  without  the  privity 
of  the  owners  thereof:  lie  It  enacted  by  the  king's  most  excellent  Majesty,  by 
and  with  tlie  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  the  present  parliament  assembled,  and  by  the  authority  of  the  same,  That  no 
person  or  persons,  who  is,  are,  or  shall  be  owner  or  owners  of  any  ship  or 
vessel,  shall  be  subject  or  liable  to  answer  for,  or  make  good,  to  any  one  or 
more  person  or  persons,  any  loss  or  damage  by  reason  of  any  embezzlement, 
secreting,  or  making  away  with  (by  the  master  or  mariners,  or  any  of  them)  of 
any  gold,  silver,  diamonds,  jewels,  precious  stones,  or  other  goods  or  merchan- 
dise, which,  from  and  after  the  twenty- fourth  day  of  June,  which  shall  be  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  thirty -four,  shall  be  shipped, 
taken  in,  or  put  on  board  any  ship  or  vessel,  or  for  any  act,  matter,  or  thing, 
damage,  or  forfeiture,  done,  occasioned,  or  incurred,  from  and  after  the  said 
twenty-fourth  day  of  June,  one  thousand  seven  hundred  and  thirty -four  by  the  said 
master  or  mariners,  or  any  of  them  without  the  privity  and  knowledge  of  such 
owner  or  owners,  further  than  the  value  of  the  ship  or  vessel,  with  all  her  appurte- 
nances, and  the  full  amount  of  the  freight  due  or  to  grow  due  for  and  during  the 
voyage,  wherein  such  embezzlement,  secreting,  or  making  away  with,  as  aforesaid, 
or  other  malversation  of  the  master  or  mariners,  shall  be  made,  committed,  or  done  ; 
any  law,  usage,  or  custom  to  the  contrary  thereof  in  any  wise  notwithstanding. 

II.  And  it  is  hereby  further  enacted  by  the  authority  aforesaid.  That  if 
several  freighters  or  proprietors  of  any  such  gold,  silver,  diamonds,  jewels,  pre- 
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cious  stones,  or  other  goods  or  merchandise,  sliall  suffer  any  loss  or  damage  by 
any  of  the  means  aforesaid  in  the  same  voyage,  and  the  value  of  the  ship  or 
vessel  with  all  her  appurtenances,  and  the  amount  of  the  freight  due  or  to  grow 
due  during  such  voyage,  shall  not  be  sufficient  to  make  full  compensation  to  all 
and  every  of  them,  then  such  freighters  or  proprietors  shall  receive  their  satis- 
faction thereout  in  average,  in  proportion  to  their  respective  losses  or  damages : 
And  in  every  such  case  it  shall  and  may  be  lawful  to  and  for  such  freighters  or 
proprietors,  or  any  of  them,  on  behalf  of  himself  and  all  other  such  freighters  or 
proprietors,  or  to  and  for  the  owners  of  such  ship  or  vessel,  or  any  of  them,  on 
behalf  of  himself  and  all  the  other  part-owners  of  such  ship  or  vessel,  to  exhibit 
a  bill  in  any  court  of  equity  for  a  discovery  of  the  total  amount  of  such  losses 
or  damages,  and  also  of  the  value  of  such  ship  or  vessel,  appurtenances,  and 
freight,  and  for  an  equal  distribution  and  payment  thereof  amongst  such 
freighters  or  proprietors,  in  proportion  to  their  respective  losses  or  damages,  ac- 
cording to  the  rules  of  equity. 

III.  Provided  always.  That  if  any  such  bill  shall  be  exhibited  by  or  on  the 
behalf  of  the  part-owners  of  such  ship,  the  plaintiff  or  plaintiffs  shall  annex  an 
affidavit  to  such  bill  or  bills,  that  he  or  they  do  not  collude  with  any  of  the 
defendants  thereto,  and  shall  thereby  offer  to  pay  the  value  of  such  ship  or 
vessel,  appurtenances,  and  freight,  as  such  court  shall  direct ;  and  such  court 
shall  thereupon  take  such  method  for  ascertaining  such  value,  as  to  them  shall 
seem  just,  and  shall  direct  the  payment  thereof  in  like  manner  as  is  now  used 
and  practised  in  cases  of  bills  of  interpleader. 

IV.  Provided  always,  and  it  is  hereby  declared  and  enacted.  That  nothing 
in  this  present  act  contained  shall  extend,  or  be  construed  to  extend,  to  impeach, 
lessen  or  discharge  any  remedy,  which  any  person  or  persons  now  hath,  or 
shall  or  may  hereafter  have  against  all,  every,  or  any  the  master  and  mariners 
of  such  ship  or  vessel,  for  or  in  respect  of  any  embezzlement,  secreting,  or 
making  away  with  any  gold,  silver,  diamonds,  jewels,  precious  stones,  or  mer- 
chandise, shipped  or  loaded  on  board  such  ship  or  vessel,  or  on  account  of  any 
fraud,  abuse,  or  malversation,  of  and  in  such  master  and  mariners  respectively; 
but  that  it  shall  and  may  be  lawful  to  and  for  every  person  or  persons,  so 
injured  or  damaged,  to  pursue  and  take  such  remedy  for  the  same,  against  the  said 
masters  and  mariners  respectively,  as  he  or  they  might  have  done  before  the 
making  of  this  act. 


by  such  embez- 
zlement, and 
the  value  of 
the  ship,  &c. 
be  not  sufficient 
to  compensate 
their  loss,  their 
proportions  to 
be  determined 
by  average. 
And  the 
freighters  or 
owners  may 
exhibit  a  bill 
for  discovering 
the  amount  of 
such  losses,  &c. 

Part-owners 
exhibiting  such 
bill,  to  annex 
an  affidavit  to 
the  bill,  that 
they  do  not  col- 
lude with  the 
defendants. 

This  act  not  to 
lessen  any  re- 
medy which 
the  person  ag- 
grieved hath  by 
law  against  the 
master  or  ma- 
riners for  em- 
bezzlements. 


19  G.  2   c.  37. 

An  Act  to  regulate  Insurance  on  Ships  belonging  to  Subjects  of  Great  Britain,  and 
on  Merchandises  or  Effects  laden  thereon. 

WHEREAS  it  hath  been  found  by  experience,  that  the  making  assurances,    Preamble, 
interest  or  no  interest,  or  without  further  proof  of  interest  than  the  policy,  hath 
been  productive  of  many  pernicious  practices,  whereby  great  numbers  of  ships, 
with  their  cargoes,  have  either  been  fraudulently  lost  and  destroyed,  or  taken  by 
the  enemy  in  time  of  war ;  and  such  assurances  have  encouraged  the  exporta- 
tion of  wool,  and  the  carrying  on  many  other  prohibited  and  clandestine  trades, 
which  by  means  of  such  assurances  have  been  concealed,  and  the  parties  con- 
cerned secured  from  loss,  as  well  to  the  diminution  of  the  public  revenue,  as  to 
the  great  detriment  of  fair  traders  ;  and  by  introducing  a  mischievous  kind  of 
gaming  or  wagering,  under  the  pretence  of  assuring  the  risk  on  shipping,  and 
fair  trade,  the  institution  and  laudable  design  of  making  assurances,  hath  been 
perverted  ;  and  that  which  was  intended   for   the  encouragement  of  trade   and 
navigation,  has,  in  many  instances,  become  hurtful  of,  and  destructive  to  the 
same  :   for  remedy  whereof,  be  it  enacted  by  the  king's  most  excellent  Majesty, 
by  and  with   the  advice  and  consent  of  the  lords  spiritual  and  temporal,   and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same.  That  from  and  after  the  first  day  of  August,  one  thousand  seven  hundred    No  assurance 
and  forty-six,  no  assurance  or  assurances  shall  be  made  by  any  person  or  per-    to  be  made  on 
sons,  bodies  corporate  or  politic,  on  any  ship  or  ships  belonpng  to  his  Majesty,    ships  or  effects, 
or  any  of  his  subjects,  or  on  any  goods,  merchandises,  or  effects,  laden  or  to  be    &c. 
laden  on  board  of  any  such  ship  or  ships,  interest   or  no   interest,   or  without 
further  proof  of  interest  than  tlie  policy,  or  by  way  of  gaming  or  wagering,  or 
without  benefit  of  salvage  to  the  assurer ;  and  that  every  such  assurance  shall 
e  null  and  void  to  all  intents  and  purposes. 
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Assurance  on 
private  ships 
of  war,  may 
be  made  for 
the  owners. 

Assurance  on 
effects  from 
Spain  or 
Portugal. 
Re-assurance 
in  what  cases 
admitted,  &c. 


The  conditions 
for  lending 
sums  on  bot- 
tom-ree,  upon 
ships  bound 
to  or  for  the 
East  Indies. 


In  all  actions 
plaintiff  to  de- 
clare within 
fifteen  d.iys 
what  sums  he 
hath  assured. 


Persons  sued 
on  policies  of 
assurance, 
to  bring  the 
money  into 
court ; 
Plaintiff  not 
accepting  it, 
and  jury  not 
assessing 
greater  da- 
mages, 
to  pay  costs. 

Limitations  of 
this  act. 


II.  Provided  always,  and  be  it  further  enacted  by  the  authority  aforesaid,  That 
assurance  on  private  ships  of  war,  fitted  out  by  any  of  his  Majesty's  su!)jects 
solely  to  cruise  against  his  Majesty's  enemies,  may  be  made  by  or  for  the 
owners  thereof,  interest  or  no  interest,  free  of  average,  and  without  benefit  of 
salvage  to  the  assurer ;  any  thing  herein  contained  to  the  contrary  thereof  in 
any  wise  notwithstanding. 

I I I.  Provided  also,  and  it  is  hereby  enacted.  That  any  merchandises  or  effects 
from  any  ports  or  places  in  Europe  or  America,  in  the  possession  of  the  crowns 
of  Spain  or  Portugal,  may  be  assured  in  such  way  and  manner,  as  if  this  act  had 
not  been  made. 

IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  it  shall  not  be 
lawful  to  make  re-assurance,  unless  the  assurer  shall  be  insolvent,  become  a 
bankrupt,  or  die ;  in  eitlier  of  which  cases  such  assurer,  his  executors,  adminis- 
trators, or  assigns,  may  make  re-assurance,  to  the  amount  of  the  sum  before  by 
him  assured,  provided  it  shall  be  expressed  in  the  policy  to  be  a  re-assurance. 

V.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  from  and  after 
the  said  first  day  of  August,  all  and  every  sum  and  sums  of  money  to  be  lent  on 
bottom-ree,  or  at  respondentia,  upon  any  ship  or  ships  belonging  to  any  cf  his 
Majesty's  subjects,  bound  to  or  from  the  East  Indies,  shall  be  lent  only  on  the 
ship,  or  on  the  merchandise  or  effects  laden,  or  to  be  laden  on  board  of  such  ship, 
and  shall  be  so  expressed  in  the  condition  of  the  bond  ;  and  the  benefit  of  salvage 
shall  be  allowed  to  the  lender,  his  agents  or  assigns,  who  alone  shall  have  a  right 
to  make  assurance  on  the  money  so  lent ;  and  no  borrower  of  money  on  bottom- 
ree, or  at  respondentia,  as  aforesaid,  shall  recover  more  on  any  assurance  than  the 
value  of  his  interest  on  the  ship,  or  in  the  merchandises  or  effects  laden  on  board 
of  such  ship,  exclusive  of  the  money  so  borrowed  ;  and  in  case  it  shall  appear 
that  the  value  of  his  share  in  the  ship,  or  in  the  merchandises  or  effects  laden  on 
board,  doth  not  amount  to  the  full  sum  or  sums  he  hath  borrowed  as  aforesaid, 
such  borrower  shall  be  responsible  to  the  lender  for  so  much  of  the  money 
borrowed,  as  he  hath  not  laid  out  on  the  ship  or  merchandises  laden  thereon, 
with  lawful  interest  for  the  same,  together  with  the  assurance,  and  all  other 
charges  thereon,  in  the  proportion  the  money  not  laid  out  shall  bear  to  the 
whole  money  lent,  notwithstanding  the  ship  and  merchandises  be  totally  lost. 

VI.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  in  all  actions 
or  suits  brought  or  commenced  after  the  said  first  day  of  August,  by  the  assured, 
upon  any  policy  of  assurance,  the  plaintiff  in  such  action  or  suit,  or  his  attorney 
or  agent,  shall,  within  fifteen  days  after  he  or  they  shall  be  required  so  to  do  in 
writing,  by  the  defendant,  or  his  attorney  or  agent,  declare  in  writing  what  sum 
or  sums  he  hath  assured,  or  caused  to  be  assured  in  the  whole,  and  what  sums 
he  hath  borrowed  at  respondentia  or  bottom-ree,  for  the  voyage,  or  any  part  of 
the  voyage  in  question,  in  such  suit  or  action. 

VII.  And  whereas  it  is  unreasonable  that  any  person  or  persons,  body  or  bodies 
corporate,  subscribing,  sealing,  or  otherwise  executing  any  policy  or  policies  of 
assurance,  should  be  put  to  any  costs,  charges,  or  expenses,  in  any  suit  or  action 
at  law,  to  be  brought  on  such  policy  or  policies,  in  case  such  person  or  persons, 
body  or  bodies  corporate,  is  or  are  ready  and  willing  to  pay  such  damages  and 
costs,  as  shall  and  may  be  really  and  bond  fide  due  thereon,  which  at  present 
they  are  liable  to,  and  often  forced  unjustly  to  bear,  for  that  in  many  cases  upon 
such  policies,  no  money  can  be  brought  into  court :  For  remedy  whereof,  be  it 
enacted  by  the  authority  aforesaid.  That  from  and  after  the  said  first  day  of 
August,  it  shall  and  may  be  lawful  for  any  person  or  persons,  body  or  bodies  cor- 
porate, sued  in  any  action  or  actions  of  debt,  covenant,  or  any  other  action  or 
actions,  on  any  policy  or  policies  of  assurance,  to  bring  into  court  any  sum  or 
sums  of  money  ;  and  if  any  such  plaintiff  or  plaintiffs  shall  refuse  to  accept  such 
sum  or  sums  of  money,  so  brought  into  court  as  aforesaid,  with  costs  to  be 
taxed,  in  full  discharge  of  such  action  or  actions,  and  shall  afterwards  proceed  to 
trial  in  such  action  or  actions,  and  the  jury  shall  not  assess  damages  to  such 
plaintiff  or  plaintiffs,  exceeding  the  sum  or  sums  of  money  so  brought  into  court, 
such  plaintiff  or  plaintiffs,  in  every  such  case  and  cases,  shall  pay  to  such  de- 
fendant or  defendants,  in  every  such  action  and  actions,  costs  to  be  taxed ;  any 
law,  custom,  or  usage  to  the  contrary  notwithstanding. 

VIII.  Provided  always,  and  it  is  hereby  declared.  That  this  act  shall  not 
extend  to  or  be  in  force  against  any  persons  residing  in  any  parts  or  places  in 
Europe,  out  of  his  Majesty's  dominions,  for  whose  account  any  assurance  or  as- 
surances shall  be  made  before  the  twenty-ninth  day  of  September,  in  the  year  of 
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our  Lord  one  thousand  seven  hundred  and  forty-six  ;  nor  extend  to,  or  be  in  force 
against  any  persons  residing  in  any  parts  or  places  in  Turkey,  or  in  Asia,  Africa, 
or  America,  for  whose  account  any  assurance  or  assurances  shall  be  made  before 
the  twenty-fifth  day  of  March,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  forty -seven ;  anything  herein  contained  to  the  contrary  thereof 
in  any  wise  notwithstanding. 


14  G.  3.  c.  48. 

An  Act  for  regulating  Insurances  upon  Lives,  and  for  prohibiting  all  such  In- 
surances, except  in  cases  where  the  persons  Insuring  shall  have  an  interest  in  the 
life  or  death  of  the  persons  Insured. 

WHEREAS  it  hath  been  found  by  experience,  that  the  making  insurances  on 
lives,  or  other  events,  wherein  the  assured  shall  have  no  interest,  hath  introduced 
a  mischievous  kind  of  gaming  :  For  remedy  whereof,  be  it  enacted  by  the  king's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same.  That  from  and  after  the  passing  of  this  act,  no  insurance 
shall  be  made  by  any  person  or  persons,  bodies  politic  or  corporate,  on  the  life 
or  lives  of  any  person  or  persons,  or  on  any  other  event  or  events  whatsoever, 
wherein  the  person  or  persons  for  whose  use,  benefit,  or  on  whose  account  such 
policy  or  policies  shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or 
wagering  ;  and  that  every  assurance  made,  contrary  to  the  true  intent  and 
meaning  hereof,  shall  be  null  and  void,  to  all  intents  and  purposes  whatsoever. 

II.  And  be  it  further  enacted.  That  it  shall  not  be  lawful  to  make  any  policy 
or  policies  on  the  life  or  lives  of  any  person  or  persons,  or  other  event  or  events, 
without  inserting  in  such  policy  or  policies  the  person  or  persons'  name  or 
names  interested  therein,  or  for  whose  use,  benefit,  or  on  whose  account,  such 
policy  is  so  made  or  underwrote. 

III.  And  be  it  further  enacted.  That  in  all  cases  where  the  insured  hath 
interest  in  such  life  or  lives,  event  or  events,  no  greater  sum  shall  be  recovered 
or  received  from  the  insurer  or  insurers  than  the  amount  or  value  of  the  interest 
of  the  insured  in  such  life  or  lives,  or  other  event  or  events. 

IV.  Provided  always.  That  nothing  herein  contained  shall  extend,  or  be  con- 
strued to  extend,  to  insurances  bond  fide  made  by  any  person  or  persons  on  ships, 
goods,  or  merchandises ;  but  every  such  insurance  shall  be  as  valid  and  effectual 
in  the  law,  as  if  this  act  had  not  been  made. 


Preamble. 


No  insurance 
to  be  made  on 
the  lives  of  per- 
sons having  no 
interest,  &c. 


No  policies  on 
lives  without 
inserting  the 
persons'  names, 
&c. 

How  much 
may  be  reco- 
vered where  the 
insured  hath 
interest  in  lives. 

Not  to  extend 
to  insurances 
on  ships,  goods,. 
&c. 


26  G.  3.  c.  86. 

An  Act  to  explain  and  amend  an  Act,  made  in  the  seventh  year  of  his  late  Majesfy^s 
reign,  intituled,  "  An  Act  to  settle  how  far  Owners  of  Ships  shall  be  answerable  for 
the  Acts  of  the  Masters  or  Mariners ; "  and  for  giving  a  further  Belief  to  the 
Owners  of  Ships,  (a) 

WHEREAS,  by  an  Act  made  in  the  seventh  year  of  the  reign  of  his  late    Preamble. 
Majesty  king  George  the  Second,  intituled,  An  act  to  settle* how  far  owners  of     A„t  7  g  2 
ships  shall  be  answerable  for  the  acts  of  the  masters  or  mariners,  it  is  amongst    ^   1 ''   recit'-d 
other  things  enacted,   That  no  owner  or  owners  of  any  ship  or  vessel  should  be      "       ' 
liable  to  answer  for  or  make  good  to  any  person  or  persons,  any  loss  or  damage 
by  reason  of  any  embezzlement,  secreting,  or  making  away  with  (by  the  master 
or  mariners,  or  any  of  them)  of  any  gold,  silver,  diamonds,  jewels,  precious  stones, 
or  other  goods  or  merchandise,  which  should  be  shipped  on  board  any  ship  or 
vessel,  or  for  any  act,  matter,  or  thing,  damage  or  forfeiture,  done,  occasioned,  or 
incurred  by  the  said  master  or  mariners,  or  any  of  them,  without  the  privity  and 
knowledge   of  such  owner  or  owners,  further  than  the  value  of  the  ship  or 
vessel,  with  all  her  appurtenances,  and  the  full  amount  of  the  freight  due  or 
to  grow  due  for  and  during  the   voyage  wherein  such  embezzlement,  secreting, 
or  making  away  with,  or  other  malversation  of  the  master  or  mariners,  should  be 
made,  committed,  or  done  :  And  whereas  all  masters  or  captains  and  owners  of 


(a)  It  has  been  doubted  whether  this  act  extends  to  foreign  shipments. 
Potter,  lOM,  &  W.  70. 


Gibbs 
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Owners  of  ships 
not  liable  for 
any  loss  of 
goods  shijiped 
without  their 
privity,  further 
than  the  value 
of  the  vessel, 
and  the  freight, 
after  Sept.  1. 
1786; 


nor  for  any  loss 
occasioned  by 
fire  on  board: 


Nor  for  loss  of 
gold, &c.,  unless 
at  the  time  of 
shipping,  decla- 
ration be  made 
of  the  value, 
&c. 


If  produce  of 
ship,  &c.,  be  in- 
sufficient to 
answer  losses, 
it  is  to  be  pro- 
portionally 
divided  among 
the  losers. 


ships  or  vessels,  are  by  law  respectively  subject  or  liable  to  answer  for  or  make 
good  to  any  person  or  persons,  the  full  value  and  amount  of  any  goods  or  mer- 
chandise l)y  such  person  or  persons  shipped  or  put  on  board  any  ship  or  vessel, 
notwithstanding  such  goods  or  mercliandise  be  lost  by  robbery,  fire,  or  other 
accident  (other  than  by  the  king's  enemies,  the  perils  of  the  seas,  or  the  act  of 
God),  or  unless  the  master  or  some  of  the  ship's  company  are  privy  to  such 
robbery,  in  which  case  alone  the  responsibility  of  the  owners  is  by  the  said  act 
limited  to  the  value  of  the  ship  and  full  amount  of  the  freight :  And  whereas  it 
is  of  the  utmost  consequence  and  importance  to  the  general  welfare  of  this 
kingdom,  to  promote  the  increase  of  the  number  of  ships  and  vessels,  and  to 
prevent  any  discouragement  to  merchants  and  others  from  being  interested  and 
concerned  therein,  which  is  likely  to  happen  from  the  responsibility  to  which 
they  are  now  exposed,  notwithstanding  the  salutary  intention  of  the  said  act: 
May  it  therefore  please  your  Majesty,  that  it  may  be  enacted ;  and  be  it  enacted  by 
the  king's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same.  That  no  person  or  persons,  who  is,  are  or  shall 
be  owner  or  owners  of  any  ship  or  vessel,  shall  be  subject  or  liable  to  answer 
for  or  make  good,  to  any  one  or  more  person  or  persons,  any  loss  or  damage  by 
reason  of  any  robbery,  embezzlement,  secreting,  or  making  away  with,  of  any 
gold,  silver,  diamonds,  jewels,  precious  stones,  or  other  goods  or  merchandise, 
which  from  and  after  the  first  day  of  September,  one  thousand  seven  hundred 
and  eighty-six,  shall  be  shipped,  taken  in,  or  put  on  board  any  ship  or  vessel,  or 
for  any  act,  matter  or  thing,  damage  or  forfeiture,  done,  occasioned,  or  incurred, 
from  and  after  the  passing  of  this  act,  without  the  privity  and  knowledge  of  such 
owner  or  owners,  further  than  the  yalue  of  the  ship  or  vessel,  with  all  her  appur- 
tenances, and  the  full  amount  of  the  freight  due  or  to  grow  due  for  and  during  the 
voyage  wherein  such  robbery,  embezzlement,  secreting,  or  making  away  with,  as 
aforesaid,  shall  be  made,  committed,  or  done,  although  the  master  or  mariners 
shall  not  be  in  any  wise  concerned  in  or  privy  to  such  robbery,  embezzlement, 
secreting  or  making  away  with ;  any  law,  usage,  or  custom  to  the  contrary  thereof 
in  any  wise  notwithstanding. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  no  owner  or 
owners  of  any  ship  or  vessel  shall  be  subject  or  liable  to  answer  for  or  make 
good,  to  any  one  or  more  person  or  persons,  any  loss  or  damage  which  may 
happen  to  any  goods  or  merchandise  whatsoever,  which,  from  and  after  the 
first  day  of  September,  one  thousand  seven  hundred  and  eighty-six,  shall  be 
shipped,  taken  in,  or  put  on  board  any  such  ship  or  vessel,  by  reason  or  means 
of  any  fire  happening  to  or  on  board  any  such  ship  or  vessel. 

III.  And  whereas  disputes  may  arise,  whether  the  owners  or  masters  of  ships 
are  liable  to  answer  or  make  good  the  value  or  amount  of  any  gold,  silver, 
diamonds,  watches,  jewels,  or  precious  stones,  which  may  be  lost  after  the 
same  have  been  put  on  board  their  ships  on  freight,  without  the  shippers  thereof 
declaring  at  the  time  the  value  of  such  goods ;  be  it  therefore  enacted  by  the 
authority  aforesaid,  That  no  master,  owner  or  owners,  of  any  ship  or  vessel, 
shall  be  subject  or  liable  to  answer  for,  or  make  good,  to  any  one  or  more 
person  or  persons,  any  loss  or  damage  which  may  happen  to  any  gold,  silver, 
diamonds,  watches,  jewels,  or  precious  stones,  which,  from  and  after  the  passing 
of  this  act,  shall  be  shipped,  taken  in,  or  put  on  board  any  such  ship  or  vessel, 
by  reason  or  means  of  any  robbery,  embezzlement,  making  away  with,  or  se- 
creting thereof,  unless  the  owner  or  shipper  thereof  shall,  at  the  time  of  shipping 
the  same,  insert  in  his  bill  of  lading,  or  otherwise  declare  in  writing  to  the 
master,  owner  or  owners,  of  such  ship  or  vessel,  the  true  nature,  quality,  and 
value  of  such  gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones,  (a) 

IV.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  if  several 
freighters  or  proprietors  of  any  such  gold,  silver,  diamonds,  jewels,  precious 
stones,  or  other  goods  or  merchandises,  shall  suff'er  any  loss  or  damage  by  any 
of  the  means  aforesaid,  in  the  same  voyage  (fire  only  excepted),  and  the  value 
of  the  ship  or  vessel  with  all  her  appurtenances  and  the  amount  of  the  freight 
due  or  to  grow  due  during  such  voyage,  shall  not  be  sufficient  to  make  full  com- 
pensation to  all  and  every  of  them,  then  such  freighters  or  proprietors  shall 
receive  their  satisfaction  thereout  in  average,   in  proportion  to  their  respective 


(a)  Gibbs  V.  Potter,  10  M.  &  W.  70. 
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losses  or  damages  :  and  in  every  such  case,  it  shall  and  may  he  lawful  to  and 
for   such   freighters  or   proprietors,   or  any  of  them,  on   hehalf  of  himself  and 
all  other  such  freighters  or  proprietors,  or  to  and  for  the  owners  of  such  ship  or    Freighters  and 
vessel,  or  any  of  them,  on  behalf  of  himself  and  all  the  other  part-owners  of   owners  of  ves- 
such  ship  or  vessel,  to  exhibit  a  bill  in  any  court  of  equity  for  a  discovery  of  the    selsmay  exhibit 
total   amount  of  such  losses  or  damages,  and  also  of  the  value  of  such  sliip  or    bills  in  equity 
vessel,  appurtenances,  and  freight,  and  for  an  equal  distribution  and  payment    for  discovery  of 
thereof  amongst  such  freighters  or  proprietors,  in  proportion  to  their  respective    amount  of 
losses  or  damages,  according  to  the  rules  of  equity :    Provided  always,  That  if  losses  and 
any  such  bill  shall  be  exhibited  by  or  on  the  behalf  of  the  part-owners  of  such    value  of  ves- 
ship,  the  plaintiff  or  plaintiffs  shall  annex  an  affidavit  to  such  bill  or  bills,  that    sels,  &c. 
he  or  they  do  not  collude  with  any  of  the  defendants  thereto ;  and  shall  thereby 
offer  to  pay  the  value  of  such  ship  or  vessel,  appurtenances,  and  freight,  as  such 
court  shall  direct ;  and  such  court  shall  thereupon  take  such  method  for  ascer- 
taining such   value  as  to  them  shall  seem  just,  and  shall  direct  the  payment 
thereof  in  like  manner  as  is  now  used  and  practised  in  cases  of  bills  of  inter- 
pleader. 

V,  Provided  always,  and  it  is  hereby  declared  and  enacted.   That  nothing  in    Act  not  to  les- 
this  present  act  contained  shall  extend,  or  be  construed  to  extend,  to  impeach,    sen  the  remedy 
lessen,  or  discharge  any  remedy  which  any  person  or  persons  now  hath,  or  shall    against  masters 
or  may  hereafter  have,  against  all,  every,  or  any  the  master  and   mariners   of  and  mariners 
such  ship  or  vessel,  for  or  in  respect  of  any  embezzlement,  secreting,  or  making    for  embezzle- 
away  with,  any  gold,  silver,  diamonds,  jewels,  precious  stones,   or  merchandise,    ment,  &c. 
shipped  or  loaded  on   board  such  ship  or  vessel,  or  on  account  of  any  fraud, 

abuse,  or  malversation  of  and  in  such  master  and  mariners  respectively  ;  but 
that  it  shall  and  may  be  lawful  to  and  for  every  person  or  persons  so  injured  or 
damaged,  to  pursue  and  take  such  remedy  for  the  same,  against  the  said  master 
and  mariners  respectively,  as  he  or  they  might  have  done  before  the  m.iking  of 
this  act. 

VI.  And  be  it  further  enacted,  That  this  act  shall  be  a  public  act,  and  be    Public  act. 
judicially  taken    notice  of  as  such  by  all  judges,  justices,  and  other  persons 
whomsoever,  without  the  same  being  specially  pleaded. 


53  G.  3.  c.  159. 


An  Act  to  limit  the  responsibility  of  Ship  Owners,  in  certain  cases. 

[2lst  July,  181 3.  J 

WHEREAS  it  is  of  the  utmost  consequence  and  importance  to  promote  the 
increase  of  the  number  of  ships  and  vessels  belonging  to  the  United  Kingdom, 
registered  according  to  law,   and  to  prevent   any  discouragement  to  merchants 
and  others  from  being  interested  therein  :    And  whereas  it  is  expedient  to  amend 
an  act  made  in  the  seventh  year  of  the  reign  of  his  late  Majesty  king  George  the 
Second,  intituled  An  Act  to  settle  how  far  Owners  of  Ships  shall  be  answerable    7  G.  2.  c.  15. 
for  the  Acts  of  the    Masters   or   Mariners;    and   also   another  act   made   in  the 
twenty-sixth  year  of  the  reign  of  his  present  Majesty,  intituled  An  Act  to  explain    26  G.  3.  c.  86. 
and  amend  an  Act  made  in  the  seventh  year  of  His  late  Majesty's  Reign,  intituled 
"  Ah  Act  to  settle  how  far  Owners  of  Ships  shall  be  answerable  for  the  Acts  of 
Masters  or  Mariners,"  and  for  giving  a  further  Relief  to  the  Owners  of  Ships ; 
and  that  other  provisions  should  be  made  in  respect  thereof;  be  it  therefore 
enacted  by  the  king's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the   lords  spiritual  and  temporal,  and  commons,   in  this  present  parlia- 
ment assembled,  and   by  the  authority  of  the  same.  That  no  person  or  persons    Owners  of  ships 
who  is,  are,  or  shall  be  owner  or  owners,  or  part-owner  or  owners  of  any  ship  or    shall  not  be 
vessel,  shall  be  subject  or  liable  to  answer  for  or  make  good  any  loss  or  damage    liable  to  make 
arising  or  taking  place   by  reason  of  any  act,  neglect,  matter,  or  thing  done,    good  any 
omitted,  or  occasioned,  without  the  fault  or  privity  of  such  owner  or  owners,    damage  occa- 
which  may  happen  to  any  goods,  wares,  merchandise,  or  other  things  laden  or    sioned  without 
put  on  board  the  same  ship  or  vessel,  after  the  first  day  of  September,  one  thou-    their  fault,  fur- 
sand  eight  hundred  and  thirteen,  or  which  after  the  said  first  day  of  September,    ther  than  the 
one  thousand  eight  hundred  and  thirteen  may  happen  to  any  other  ship  or  ves-    value  of  their 
sel,  or  to  any  goods,  wares,  merchandise,  or  other  things,  being  in  or  put  on  board    vessels 
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of  any  other  ship  or  vessel,  further  than  the  value  (a)  of  his  or  their  ship  or  vessel, 
and  the  freight  due  or  to  grow  due  for  and  during  the  voyage  which  may  be 
in  prosecution  or  contracted  for  at  the  time  of  the  happening  of  such  loss  or 
damage. 

II.  And  be  it  further  enacted.  That  the  value  of  the  carriage  of  any  goods, 
wares,  or  merchandise,  belonging  to  the  owner  or  any  of  the  owners  of  such 
ship  or  vessel,  and  also  the  hire  due  or  to  grow  due  under  or  by  virtue  of  any 
contract  whether  made  by  or  on  the  behalf  of  his  Majesty,  or  by  or  on  the 
behalf  of  any  other  person  or  persons  or  any  body  politic  or  corporate  whatso- 
ever, except  only  such  hire  as  in  the  case  of  a  ship  or  vessel  hired  for  time,  may 
not  begin  to  be  earned  until  the  expiration  of  six  calendar  months  after  the 
happening  of  sucli  loss  or  damage,  shall  be  deemed  and  taken  to  be,  and  shall  be 
considered  as  freight,  within  the  intent  and  meaning  and  for  the  purposes  of  this 
act,  and  also  of  the  said  acts  of  parliament  made  in  the  seventh  year  of  the  reign 
of  his  late  Majesty  king  George  the  Second,  and  in  the  twenty-sixth  year  of 
the  reign  of  his  present  Majesty. 

III.  And  be  it  further  enacted,  Tliat  in  case  any  such  loss  or  damage  shall 
arise  or  happen  by  more  than  one  separate  and  distinct  accident,  act,  neglect,  or 
default,  or  on  more  than  one  occasion  in  the  course  or  progress  of  a  voyage,  or 
after  the  end  of  any  voyage,  and  before  the  commencement  of  another  voyage, 
each  and  every  such  loss  or  damage  shall  be  paid,  compensated,  and  satisfied 
according  to  the  provisions  of  this  act,  in  such  and  the  same  way,  and  to  the 
same  extent,  as  if  no  other  loss  or  damage  had  happened  or  arisen  during  the 
same  voyage,  or  after  the  end  of  any  voyage  and  before  the  commencement  of 
another  voyage. 

IV.  Provided  always,  and  be  it  further  enacted.  That  nothing  herein  contained 
shall  lessen  or  take  away  any  responsibility  to  which  any  master  or  mariner  of 
any  ship  or  vessel  may  now  by  law  he  liable,  notwithstanding  such  master  or 
mariner  may  be  an  owner  or  part-owner  of  his  ship  or  vessel. 

V.  Provided  also,  and  be  it  further  enacted.  That  nothing  herein  contained 
shall  extend  or  be  construed  to  extend  to  the  owner  or  owners  of  any  lighter, 
barge,  boat,  or  vessel,  of  any  burthen  or  description  whatsoever,  used  solely  in 
rivers  or  inland  navigation,  or  any  ship  or  vessel  not  duly  registered  according 
to  law. 

VI.  Provided  also,  and  be  it  further  enacted.  That  nothing  in  this  act  con- 
tained shall  extend  to  prevent  any  action  or  suit  being  brought  or  instituted,  or 
proceeded  in,  in  any  court  of  competent  jurisdiction,  by  any  person  or  persons 
who  shall  have  suffered  any  loss  or  damage  within  the  intent  and  meaning  of 
this  act,  against  any  owner  or  part-owner  of  any  ship  or  vessel,  notwithstanding 
any  other  person  or  persons  may  have  suffered  any  loss  or  damage  by  the  same 
accident,  act,  neglect,  or  default,  or  on  the  same  occasion  ;  but  that  all  such 
actions  and  suits  shall  and  may  be  brought  or  instituted,  and  proceeded  in,  in 
such  manner  as  the  same  might  have  been  brought  or  instituted,  or  been  pro- 
ceeded in,  if  this  act  had  not  been  made  ;  subject  nevertheless  to  such  order  as 
any  court  may  think  fit  to  make,  to  restrain  proceedings  in  such  action  or  suit, 
on  special  circumstances,  as  justice  and  equity  shall  require. 

VII.  And  be  it  further  enacted.  That  if  several  persons  shall  suffer  any  loss 
or  damage  in  or  to  their  goods,  wares,  merchandises,  ships,  or  otherwise,  by  any 
means  for  which  the  resjionsibility  of  any  owner  or  owners  is  limited  by  this  act 
as  aforesaid,  and  the  value  of  the  ship  or  vessel,  with  all  her  appurtenances,  and 
the  amount  of  the  freight  estimated  as  herein  is  mentioned,  shall  not  be  suffi- 
cient to  iTiake  full  compensation  to  all  and  every  the  person  and  persons  suffering 
such  loss  and  damages,  it  shall  and  may  be  lawful  to  and  for  the  person  or 
persons  liable  to  make  satisfaction  for  such  loss  or  damage,  or  any  one  or  more 
of  them,  on  behalf  of  himself,  herself,  or  themselves,  and  the  other  owner  or 
owners  of  the  same  ship  or  vessel,  to  exhibit  a  bill  in  any  court  of  equity  having 
competent  jurisdiction,  against  all  the  persons  who  shall  have  brought  any  such 
action  or  actions,  suit  or  suits  as  aforesaid,  and  all  other  persons  who  shall  claim 
to  be  entitled  to  any  recompence  for  any  loss  or  damage  arising  or  happening 
by  the  same  separate  and  distinct  accident,  act,  neglect,  or  default,  or  on  the 
same  occasion  to  ascertain  the  amount  of  the  value  of  the  ship  or  vessel,  appur- 
tenances and  freight,  and  for  payment  or  distribution  thereof  rateably  amongst 


(a)  Brown  v.  Wilkinson,  16  M.  &  W.  391. 
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the  several  persons  claiming  recompence  as  aforesaid,  in  proportion  to  the  amount 
of  the  several  losses  or  damages  sustained  by  such  jiersoiis  so  claiming  such 
recompence  as  aforesaid,  according  to  the  rules  of  equity,  and  as  the  case  may 
require  :  Provided  always,  that  the  plaintiff  or  plaintiffs  in  such  bill  shall  annex 
to  such  bill  an  affidavit  that  he,  she,  or  they  do  not  directly  or  indirectly  collude 
with  any  of  the  defendants  thereto,  or  with  any  other  owner  or  owners  of  the 
same  ship  or  vessel,  or  with  any  other  person  or  persons,  but  that  such  bill  is 
filed  for  the  purposes  only  of  justice,  and  to  obtain  the  benefit  of  the  provisions 
of  this  act ;  and  that  the  several  persons  named  as  defendants  to  the  said  bill, 
are,  as  the  person  or  persons  making  such  affidavit  verily  believes,  all  the 
persons  claiming  to  be  entitled  to  recompence  for  loss  or  damage  sustained  by 
the  saine  accident,  act,  neglect,  or  default,  or  on  the  same  occasion  ;  and  tl'.at  all 
such  defendants  do  claim  such  recompertce,  and  to  be  entitled  to  proportions  of 
the  value  of  such  ship  or  vessel,  appurtenances  and  freight;  and  that  no  other 
person  claims  to  be  entitled  to  any  proportion  thereof  under  the  provisions  of 
this  act,  and  that  the  amount  of  the  value  of  such  ship  or  vessel,  ajipurtenaiices 
and  freight,  does  not  exceed  a  sum  to  be  specified  in  such  affidavit,  and  that  the 
several  claims  made  by  the  defendants  to  such  bill,  do  exceed  the  amount  of  the 
value  of  such  ship  or  vessel,  appurtenances  and  freight ;  and  the  plaintiff  or 
plaintiffs  in  such  bill  shall,  on  filing  such  bill,  apply  to  the  court  and  obtain  an 
order  for  liberty  to  pay  into  court  the  amount  of  the  value  of  such  ship  or 
vessel,  appurtenances  and  freight,  as  ascertained  by  such  affidavit,  and  shall  pay 
the  same  into  court  according  to  such  order  ;  and  no  defendant  or  defendants  to 
such  bill  shall  be  compellable  to  put  in  any  answer  thereto  until  such  value 
shall  have  been  paid  into  court  as  aforesaid,  unless  the  court  shall  for  any  special 
cause  think  fit  to  order  security  to  be  given  for  the  same,  in  such  manner  as  the  • 

said  court  shall  think  fit,  either  instead  of  payment  thereof  into  court  as  afore- 
said, or  until  such  court  shall  make  other  order  to  the  contrary  :  and  unless 
such  money  shall  be  paid  into  court  as  aforesaid,  or  the  said  court  shall  make 
such  order  for  security  as  aforesaid,  and  such  security  shall  be  given  according 
to  (he  said  order  within  one  month  after  such  bill  shall  have  been  filed,  such 
bill  shall  immediately  after  the  expiration  of  such  month  stand  dismissed  with- 
out any  motion  for  that  purpose  ;  and  the  court  shall  thereupon  order  the  pay- 
ment of  the  costs  of  the  said  suit  to  all  the  defendants  who  shall  then  have 
appeared  to  such  bill ;  and  in  case  such  security  shall  be  given  as  aforesaid,  and 
such  value  shall  afterwards  be  ordered  to  be  paid  into  court,  and  the  same  shall 
not  be  so  paid  within  the  time  to  be  limited  by  the  court,  such  bill  shall  also 
stand  dismissed  without  motion  for  that  purpose,  and  the  said  court  shall  also 
order  costs  to  be  paid  to  the  defendants  as  aforesaid  ;  and  in  case  any  such  bill 
shall  at  any  time  be  dismissed  after  any  such  value  shall  have  been  paid  into 
court,  or  such  security  given  as  aforesaid,  such  court  shall  direct  the  money  so 
paid  into  court,  if  any,  to  be  paid  to  the  several  claimants,  defendants  to  such 
bill,  who  shall  appear  to  the  court  to  be  entitled  to  proportions  thereof,  in  such 
manner  as  to  such  court  shall  appear  to  be  just,  and  shall  order  any  security  so 
to  be  given  as  aforesaid  to  be  put  in  suit,  and  the  money  to  be  recovered  there- 
upon to  be  paid  into  court  and  distributed  in  like  manner  :  and  such  payments  " 
shall  be  without  prejudice  to  any  action  or  suit  which  may  he  lirought  or  insti- 
tuted by  any  other  person  or  persons,  not  party  or  parties  to  such  bill,  for  any 
such  loss  or  damage  as  aforesaid,  although  such  loss  or  damage  shall  have  arisen 
or  happened  by  the  same  accident,  act,  neglect,  or  default,  or  on  the  same  occa- 
sion as  the  losses  or  damages  for  which  recompence  shall  be  claimed  by  the 
parties  defendants  to  sucli  bill,  and  all  sucli  payments  as  shall  be  made  under 
the  order  of  the  said  court  shall  be  without  prejudice  to  the  i-ecovery  of  the 
costs  in  any  action  or  suit  which  shall  have  been  brought  by  any  such  defendant 
or  defendants,  unless  such  costs  shall  be  otherwise  provided  for  by  the  said  court. 

VIII.    Provided  always,  and  be  it  further  enacted.  That  if  it  shall  a])pear  to    If  the  true 
the  court  in  which  any  such  bill  shall  be  filed  as  aforesaid,  that  the  money  paid    amount  of  the 
into  court,  or  for  which  such  security  shall  be  given  as  aforesaid,  is  not  the  true    value  of  the 
amount  of  the  value  of  such  ship  or  vessel,  appurtenances  and  freight,  the  said    vessel,  &c.  be 
court  shall  order  such  further  sum  of  money  to  be  paid  into  court,  or  such    not  paid,  the 
further  security  to  be  given  as  to  the  said  court  shall  seem  proper  ;  and  the  said    court  shall  re- 
court  shall  also  at  any  time  if  the  said  court  shall  see  fit,  order  security  to  be    quire  further 
given  for  the  costs  of  such  suit  as  to  the  said  court  shall  seem  necessary  and    pavmcnt,  &c. 
just  ;  and  if  such  further  sum  of  money  shall  not  be  paid,  or  snch  further  or 
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other  security  shall  not  be  given  as  aforesaid  within  the  time  to  be  limited  by 
the  said  court  for  that  purpose,  such  bill  shall  stand  dismissed  without  any 
order  for  that  purpose ;  and  the  said  court  shall  thereupon  order  the  payment 
of  the  costs  of  such  suit  to  the  several  defendants  by  the  plaintiff's,  and  give  the 
proper  directions  for  the  application  of  any  money  paid  into  court,  or  due  on 
any  security  given  in  such  suit  to  answer  the  demands  of  the  several  defendants 
in  such  suit,  as  to  such  court  shall  appear  to  be  just. 

IX.  And  be  it  further  enacted.  That  if  after  any  such  suit  shall  have  been 
instituted  the  same  shall  become  abated  or  imperfect  in  the  whole  or  in  part, 
and  the  same  shall  not  be  revived  or  made  perfect  within  the  time  to  be  limited 
by  the  court  for  that  purpose,  such  suit  and  all  proceedings  therein  shall  stand 
dismissed  without  any  motion  for  that  purpose  ;  and  the  said  court  shall  order 
the  costs  of  such  suit  to  be  paid  to  the  defendants  thereto,  or  to  the  representa- 
tives of  any  who  shall  be  then  dead  ;  and  if  the  plaintiff  or  plaintiffs  in  any  such 
suit,  or  any  of  them,  shall  be  then  dead,  such  costs  as  shall  not  be  otherwise 
paid  shall  be  a  charge  on  the  assets  of  such  deceased  plaintiff  or  plaintiffs,  and 
shall  be  recoverable  as  a  debt  by  simple  contract. 

X.  And  be  it  further  enacted.  That  the  court  in  which  any  such  bill  shall  be 
filed  as  aforesaid,  shall  be  and  is  hereby  authorised  and  empowered  to  take  all 
such  measures  as  to  such  court  shall  seem  just  for  ascertaining  the  value  of  the 
ship  or  vessel,  appurtenances,  and  freight,  the  amount  of  the  losses  or  damages 
claimed  by  the  defendants  thereto  respectively,  and  all  such  matters  and  things 
as  shall  be  necessary  for  the  purpose  of  justice  in  such  suit,  and  for  payment 
and  distribution  of  the  value  of  such  ship  or  vessel,  appurtenances,  and  freight, 
amongst  the  Several  persons  entitled  thereto,  and  generally  to  do  therein  as 
shall  appear  to  be  just ;  and  the  costs  of  all  such  proceedings  shall  be  paid  by 
the  plaintiff  or  plaintiffs  in  such  suit,  unless  such  court  shall  think  fit  otherwise 
to  order. 

XI.  And  be  it  further  enacted.  That  all  costs  to  be  paid  by  the  plaintiff  or 
plaintiffs  in  any  such  suit  in  a  court  of  equity  as  aforesaid  shall  be  taxed 
and  settled  as  between  attorney  and  client,  if  the  court  shall  think  fit  so  to 
order. 

XII.  Provided  also,  and  be  it  further  enacted.  That  if  any  such  bill  shall 
be  filed,  and  shall  afterwards  be  dismissed  by  reason  of  any  such  default  of  the 
plaintiff  or  plaintiffs  therein  as  herein-before  provided,  or  under  any  order  of 
tlie  said  court  for  that  purpose,  no  new  bill  shall  be  filed  by  the  same  plaintiff 
or  plaintiffs,  or  his,  her,  or  their  representatives,  or  by  any  other  part-owner  or 
part-owners  of  the  same  ship  or  vessel,  unless  the  court  in  which  such  bill  shall 
have  been  filed  shall  order  such  dismission  to  be  without  prejudice  to  the  filing 
of  a  new  bill,  either  absolutely  or  under  such  conditions  as  to  the  said  court 
shall  seem  just. 

XIII.  And  be  it  further  enacted.  That  if  any  money  shall  be  paid  into  any 
such  court  of  equity  as  aforesaid,  in  respect  of  the  value  of  any  such  ship  or 
vessel,  appurtenances,  or  freight,  all  interest  and  profit  made  thereof  whilst  such 
money  shall  remain  in  court  shall  be  considered  as  belonging  to  the  parties  in 
such  suit,  who  shall  appear  to  be  entitled  to  the  principal  money  or  proportions 
thereof  respectively,  and  shall  be  divided  and  distributed  accordingly  ;  and  if 
security  shall  be  given  for  such  value,  or  any  part  thereof,  the  same  shall  bear 
interest,  and  such  interest  shall  be  applied  in  like  manner. 

XIV.  And  belt  further  enacted.  That  if  any  such  bill  shall  be  filed  as  afore- 
said by  any  part-owner  or  part-owners  of  any  ship  or  vessel,  on  behalf  of  him- 
self, herself,  or  themselves,  and  the  other  part-owners,  such  bill  shall  bind  all 
such  other  part-owners,  and  their  representatives,  in  the  same  manner  as  they 
would  have  been  bound  if  parties  plaintiffs  to  such  bill  ;  and  if  after  the  filing 
of  any  such  bill  any  of  the  plaintiffs  or  other  part-owners  shall  die,  the  right  of 
action  against  such  part-owners  so  dying,  founded  on  any  tort  or  wrong,  shall 
not  thereby  be  lost,  but  it  shall  be  lawful  to  proceed  against  the  respective 
representatives  of  the  part-owners  so  dying,  in  the  same  manner  as  might  have 
been  if  such  right  of  action  had  been  founded  on  contract. 

XV.  And  be  it  further  enacted.  That  if  any  suit  for  any  such  loss  or  damage 
as  aforesaid  shall  be  instituted  or  depending  in  any  court  competent  to  act  as  a 
court  of  equity  for  the  purposes  of  this  act,  such  court  shall,  and  is  hereby  au- 
thorised and  empowered  to  proceed  in  such  suit  for  such  purposes,  in  the  same 
manner,  and  under  the  same  regulations,  and  with  the  same  powers  as  are  herein 
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given  to  courts  oF  equity,  so  far  as  the  same  are  applicable  to  the  nature  of  for  purposes  of' 
such  court,  and  the  forms  of  proceedings  therein,   and  such  court  shall  use  all    act. 
such  means  as  a  court  of  equity  is  by  this  act  empowered  to  use  for  the  purposes 
of  this  act. 

XVI.  And  be  it  fiirther  enacted,  That  all  and  every  sum  and  sums  of  money    Money  paid  for 
which  shall  be  paid  for  or  towards  or  on  account  of  any  loss  or  damage,   in    damage  how  (o 
respect  whereof  the  responsibility  of  the  owners  of  any  ship  or  vessel  is  limited    be  accounted 
by  this  act,  or  by  the  said  acts  or  either  of  tliem,  or  any  costs  incurred  in  rela-    for. 

tion  thereto,  shall  and  may  be  brought  into  account  among  the  part-owners  of 
the  same  ship  or  vessel  in  such  and  the  like  manner  as  money  disbursed  for  the 
use  thereof. 

XVII.  And  be  it  further  enacted,  Tliat  this  act  shall  be  deemed  and  taken    Public  act. 
to  be  a  public   act,   and  shall  be  judicially  taken   notice   of  as  such  by   all 

judges,  justices,  and  other  persons  whomsoever,  without  the  same  being  specially 
pleaded. 


1  &  2  G.  4.  c.  78. 

An  Act  to  regulate  Acceptances  of  Bills  of  Exchange. 

\2ndJuly,  1821.] 

WHEREAS  according  to  law  as  hath  been  adjudged,  where  a  bill  is  accepted 
payable  at  a  banker's,  the  acceptance  thereof  is  not  a  general  but  a  qualified 
acceptance  :  And  whereas  a  practice  hath  very  generally  prevailed  among  mer- 
chants and  traders  so  to  accept  bills,  and  the  same  have,  among  such  persons, 
been  very  generally  considered  as  bills  generally  accepted,  and  accepted 
without  qualification  :  And  whereas  many  persons  have  been,  and  may  be  much 
prejudiced  and  misled  by  such  practice  and  understanding,  and  persons  ac- 
cepting bills  may  relieve  themselves  from  all  inconvenience,  by  giving  such 
notice  as  hereinafter  mentioned  of  their  intention  to  make  only  a  qualified 
acceptance  thereof;  be  it  therefore  enacted  by  the  king's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lofds  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same.  That  from  and  after  the  first  day  of  August  now  next  ensuing,  if 
any  person  shall  accept  a  bill  of  exchange,  payable  at  the  house  of  a  banker  or 
other  place,  without  further  expression  in  his  acceptance,  such  acceptance  shall 
be  deemed  and  taken  to  be,  to  all  intents  and  purposes,  a  general  acceptance  of 
such  bill ;  but  if  the  acceptor  shall  in  his  acceptance  express  that  he  accepts  the 
bill,  payable  at  a  banker's  house  or  other  place  only,  and  not  otherwise  or  else- 
where, such  acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents  and 
purposes,  a  qualified  acceptance  of  such  bill,  and  the  acceptor  shall  not  be 
liable  to  pay  the  said  bill  except  in  default  of  payment,  when  such  payment 
shall  have  been  first  duly  demanded  at  such  banker's  house  or  other  place. 

II.  And  be  it  further  enacted,  that  from  and  after  the  said  first  day  of  August, 
no  acceptance  of  any  inland  bill  of  exchange  shall  be  sufficient  to  charge  any 
person,  unless  such  acceptance  be  in  writing  on  such  bill,  or  if  there  be  more 
than  one  part  of  such  bill,  on  one  of  the  said  parts. 


2  B.  &  B.  165. 


Bills  accepted 
payable  at  a 
banker's,  &c. 
deemed  a  gene- 
ral acceptance. 

Bills  accepted 
payable  at  a 
banker's,  &c. 
only  deemed  a 
qualified  ac- 
ceptance. 
Acceptance  to 
be  in  writing  on 
the  bill. 


3  Geo.  4.  c.  39. 

An  Act  for  preventing  Frauds  vpon  Creditors,  by  secret  Warrants  of  Attorney  to 
confess  Jwlgment.  [24M /?<«e,  1822.] 

WHEREAS  injustice  is  frequently   done  to  creditors  by  secret  warrants    See  1  &  2  Vict, 
of  attorney  to  confess  judgments  for  securing  the  payment  of  money;  whereby    c  110.   s.  60., 
persons  in  a  state  of  insolvency  are  enabled  to  keep  up  the  appearance  of  being    7  &  8  Vict, 
in  good  circumstances,  and  the  persons  holding  such  warrants  of  attorney  have    c.  96.  s.  20., 
the  power  of  taking  the  property  of  such  insolvents  in  execution  at  any  time,  to    and  2  &  3  Vict, 
the  exclusion  of  the  rest  oftheir  creditors  :    For  remedy  whereof,  be  it  enacted    c  29. 
by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual   and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  That  from  and  after  the  twenty-. 
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3  GEO.  IT.   CAP.  39. 


Warrants  of 
attorney  in  per- 
sonal actions  to 
be  filed  within 
twenty-one 
days. 


Wlicre  a  com- 
mission of 
bankrupt  shall 
issue  against 
the  person 
givins  a  war- 
rant of  attor- 
ney, the  war- 
rant shall  be 
deemed  fraudu- 
lent and  void, 
unless  the  same 
shall  have  been 
filed  as  before 
directed. 

Every  cognovit 
actionem  to  be 
filed  in  like 
manner,  or  void 
against  cre- 
ditors. 


Defeasance  of 
every  warrant 
of  attorney  or 
cognovit  to  be 
written  on  the 
same  paper. 

Officer  of  court 
to  keep  a  book 
containing  par- 
ticulars of  each 
warrant  of  at- 
torney and  cog- 
novit. 


ninth  day  of  September  next,  if  the  holder  thereof  shall  think  fit,  every  warrant 
of  attorney  to  confess  judgment  in  any  personal  action,  or  a  true  copy  thereof, 
and  of  the  attestation  thereof,  and  the  defeasance  and  indorsements  thereon, 
in  case  such  warrant  of  attorney  shall  be  given  to  confess  judgment  in  his 
Majesty's  court  of  King's  Bench  at  Westminster,  or  such  a  true  copy  thereof  as 
aforesaid,  in  case  such  warrant  of  attorney  shall  be  given  to  confess  judgment 
in  any  other  court,  shall,  within  twenty-one  days  after  the  execution  of  such 
warrant  of  attorney,  be  filed,  together  with  an  affidavit  of  the  time  of  the 
execution  thereof,  with  the  clerk  of  the  dockets  and  judgments  in  the  said 
Court  of  King's  Bench. 

II.  And  be  it  further  enacted.  That  from  and  after  the  said  twenty-ninth 
day  of  September  next,  if  at  any  time  after  the  expiration  of  twenty-one  days 
next  after  the  execution  of  such  warrant  of  attorney,  a  commission  of  bankrupt 
shall  be  issued  against  the  person  who  shall  have  given  such  warrant  of  attorney, 
under  which  he  shall  be  duly  found  and  declared  a  bankrupt,  then  and  in  such 
case,  unless  such  warrant  of  attorney,  or  a  copy  thereof,  shall  have  been  filed  as 
aforesaid,  within  the  said  space  of  twenty-one  days  from  the  execution  thereof, 
or  unless  judgment  shall  have  been  signed,  or  execution  issued  on  such  warrant 
of  attorney,  within  the  same  period,  such  warrant  of  attorney,  and  the  judgment 
and  execution  thereon,  shall  be  deemed  fraudulent  and  void  against  the  assignees 
under  such  commission,  and  such  assignees  shall  be  entitled  to  recover  back 
and  receive,  for  the  use  of  the  creditors  of  such  bankrupt  at  large,  all  and 
every  the  monies  levied  or  eflfects  seized  under  and  by  virtue  of  such  judgment 
and  execution. 

III.  And  whereas  the  object  of  the  said  provision  may  be  defeated  by  any 
person  giving  a  cognovit  actionem  instead  of  a  warrant  of  attorney  to  confess 
judgment :  be  it  further  enacted,  That  every  cognovit  actionem,  given  by  any 
defendant  in  any  personal  action,  in  case  the  action  in  which  such  cognovit 
actionem  shall  be  given  shall  be  in  the  said  Court  of  King's  Bench,  or  a  true 
copy  of  such  cognovit  actionem  in  case  the  action  wherein  the  same  is  given  shall 
be  in  any  other  court,  shall,  together  with  an  affidavit  of  the  time  of  the 
execution  thereof,  be  filed  with  the  said  clerk,  in  like  manner  as  such  warrants 
of  attorney,  or  copies  thereof  and  affidavits,  within  the  space  of  twenty-one  days 
after  such  cognovit  actionem  shall  have  been  executed,  otherwise  such  cognovit 
actionem,  and  any  judgment  entered  up  thereon,  and  any  execution  taken  out  on 
such  judgment,  shall  be  deemed  fraudulent  and  void  against  the  assignees  of 
the  person  giving  such  cognovit  actionem,  under  a  commission  of  bankrupt  issued 
against  him,  after  the  expiration  of  the  said  space  of  twenty-one  days,  in  like 
manner  as  warrants  of  attorney,  and  judgments  and  executions  thereon,  are 
deemed  and  taken  to  be  fraudulent  and  void  by  this  act. 

IV.  And  be  it  further  enacted.  That  if  such  warrant  of  attorney  or  cognovit 
shall  be  given  subject  to  any  defeasance  or  condition,  such  defeasance  or  con- 
dition shall  be  written  on  the  same  paper  or  parchment  on  which  such  warrant 
of  attorney,  or  cognovit  actionem,  shall  be  written,  before  the  time  when  the 
same  or  a  copy  thereof  respectively  shall  be  filed,  otherwise  such  warrant  of 
attorney,  or  cognovit  actionem,  shall  be  null  and  void  to  all  intents  and  purposes. 

V.  And  be  it  further  enacted.  That  the  said  officer  of  the  said  court  of  King's 
Bench  shall  cause  every  warrant  of  attorney  and  cognovit  actionem,  in  any 
personal  action,  and  every  copy  thereof,  filed  in  his  said  office,  to  be  numbered, 
and  shall  keep  a  book  or  books  in  his  said  office  in  which  he  shall  cause  to  be 
fairly  entered  an  alphabetical  list  of  every  such  warrant  of  attorney  or  cognovit, 
containing  therein  the  names  and  additions  and  descriptions  of  the  respective 
defendants  or  persons  giving  such  warrants  of  attorney  or  cognovits,  and  also  the 
names,  additions  and  descriptions  of  the  plaintiff  or  persons  in  whose  favour  the 
same  shall  have  been  given,  together  with  the  number  and  the  dates  of  the 
execution  and  filing  of  the  same,  or  of  a  copy  thereof  respectively,  and  the  sums 
for  which  judgment  is  to  be  entered  up,  and  also  the  sums  which  are  specified 
to  be  paid  by  the  defeasances  or  conditions  in  each  warrant  of  attorney  or  cog- 
novit actionem,  and  the  times  when  the  same  are  thereby  made  payable  according 
to  the  form  contained  in  the  schedule  to  this  Act ;  which  said  book  or  books, 
and  every  warrant  of  attorney  and  cognovit  actionem,  or  copy  thereof,  filed  in 
the  said  office,  shall  be  searched  and  viewed  by  all  persons  at  all  seasonable 
times,  paying  to  the  officer  for  every  search  against  one  person  the  sum  of 
sixpence,  and  no  more. 
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VI.  And  be  it  further   enacted,  lliat  the  said  officer  shall  be  entitled    to  Fee  of  I «.  for 
receive,  for  his  trouble  in  filing  and  entering  such  warrant  of  attorney  or  cognovit,  filing  warrants 
or  a  copy  thereof  as  aforesaid,  the  sum  of  one  shilling,  and  no  more.  of  attorney  and 

VII.  And  be  it  further  enacted.  That  any  person  shall  be  entitled  to  have  cognovits. 

an  oflfice  copy  of  each    warrant  of  attorney  or  cognovit  actionem,  or  of  the  copy  Office  copies  to 

thereof,  filed  as  aforesaid,  upon  paying  for  the  same  at  the  like  rate  as  for  office  be  given,  on 

copies  of  judgments  in  each  of  such  courts  respectively.  paying  the 

VIII.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  any  of  the  judges  usual  rates  for 
of  the  court  in  which  such  warrant  of  attorney  or  cognovit  actionem  is  given  to  copies  of  judg- 
order  a  memorandum  of  satisfaction  to  be  written  upon  such  warrant  of  attorney,  ments. 
cognovit  actionem,  or  copy  thereof  respectively,  as  aforesaid,  if  it  shall  appear  to  Satisfaction 
him  that  the  debt  for  which  such  warrant  of  attorney  or  cognovit  actionem  is  may  be  entered 
given  as  a  security  shall  have  been  satisfied  or  discharged.  on  warrants  of 

attorney  and 

SCHEDULE.  cognovits. 


Name,  &c.  of  the 

Person  giving 

the  Warrant  of 

Attorney  or 

Cognovit. 

Name,  &c. 

of 'Person 

for"  whom 

given. 

Whether 

Warrant  of 

Attorney  or 

Cognovit ; 

and  Number. 

Date  of 
Execution. 

Date  of 
Filing. 

Sura  for 
which 
given. 

Defeasance. 

A.  B. 
of 
Manufacturer. 

CD. 
of 
Merchant. 

Warrant  of 

Attorney. 

No.  1. 

Jan.  1st. 
182 

Jan.  10. 

1000/. 

To  secure 

500/. 

payable, 

&c. 

6  G.  4.  c.  16. 

An  Act  to  amend  the  Laws  relating  to  Bankrupts.       \_May  2d,  1825.] 

WHEREAS  it  is  expedient  to  amend  the  laws  relating  to  bankrupts,  and  to 
simplify  the  language  thereof,  and  to  consolidate  the  same,  so  amended  and 
simplified,  in  one  act,  and  to  make  other  provisions  respecting  bankrupts ;  be  it 
therefore  enacted,  by  the  king's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  that  an  act  passed  in  the 
thirty- fourth  and  thirty-fifth  years  of  the  reign  of  king  Henry  the  Eighth,  intituled 
An  Act  against  such  persons  as  do  make  Bankrupt ,-  and  also  an  act  passed  in  the 
thirteenth  year  of  the  reign  of  queen  Elizabeth,  intituled  An  Act  touching  Orders 
for  Bankrupts  ;  and  also  an  act  passed  in  the  first  year  of  the  reign  of  king  James 
the  First,  intituled  An  Act  for  the  better  relief  of  the  Creditors  against  such  as  shall 
become  Bankrupts  ,■  and  also  an  act  passed  in  the  twenty-first  year  of  the  reign 
of  king  James  the  First,  intituled.  For  the  further  Description  of  a  Bankrupt,  and 
relief  of  Creditors  against  such  as  shall  become  Bankrupts,  ajidfor  inflicting  Corporal 
Punishment  upon  the  Bankrupts  in  some  special  cases  ;  and  also  an  act  passed  in 
the  thirteenth  and  fourteenth  years  of  the  reign  of  king  Charles  the  Second,  in- 
tituled An  Act  Declaratory  concerning  Bankrupts  ;  and  also  an  act  passed  in  the 
tenth  year  of  the  reign  of  queen  Anne,  intituled  An  Act  for  repealing  a  Clause  in 
the  above  mentioned  Statute,  passed  in  the  twenty-first  year  of  the  reign  of  King 
James  the  First,  and  for  the  Explanation  of  the  Laics  relating  to  Bankruptcy  in  cases 
of  Paiinership ;  and  also  an  act  made  in  the  seventh  year  of  the  reign  of  king 
George  the  First,  intituled  An  Act  for  explaining  and  making  more  effectual  the 
several  Acts  concerning  Bankrupts  ;  and  also  an  act  passed  in  the  fifth  year  of  the 
reign  of  king  George  the  Second,  intituled  An  Act  to  prevent  the  committing  of 
Frauds  by  Bankrupts  ;  and  also  an  act  passed  in  the  nineteenth  year  of  the  reign 
of  king  George  the  Second,  intituled  An  Act  for  amending  the  Laws  relating  to 
Bankrupts ;  and  also  so  much  of  an  act  passed  in  the  twenty-fourth  year  of  the 
reign  of  king  George  the  Second,  the  title  of  which  begins  with  the  words.  An 
Act  to  continue  several  Laws  therein  mentioned  for  preventing  Theft  and  Rapine,  and 
concludes  with  the  words,  and  to  make  some  further  provisions  in  relation  to  the 

h  4 


Former  enact- 
ments respect- 
ing bankrupts 
repealed. 
34  &  35  H.  8. 
c.  4. 

13  Eliz.  c.  7. 
1  Jac.  1.  c.  15. 
21  Jac.  1.  C.19. 


13&  14  Car.  2. 

c.  2^. 

10  Ann.  c.  15. 


7  G.  1.  c.31. 
5  G.  2.  c.  30. 
1 9  G.  2.  c.  32. 
24  G.  2.  c.  57. 
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signing  of  Certijicates  for  the  discharge  of  Bankrupts,  as  relates  to  the  prevention  of 
of  frauds  by  Bankrupts,  and  to  some  further  provisions  in  relation  to  the  signing  of 

4  G.  3.  c.  33.  Certificates  for  the  discharge  of  Bankrupts  ;  and  also  an  act  passed  in  the  fourth 

year  of  the  reign  of  his  late  Majesty  king  George  the  Third,  intituled  An  Act 
for  preventing  Inconveniences  arising  in  Cases  of  Merchants  and  such  other  Persons 
as  are  within  the  Description  of  the  Statutes  relating  to  Bankrupts  being  entitled  to 

36  G.  3.  c.  90.        Privilege  of  Parliament,  and  becoming  insolvent ;  and  also  so  much  of  an  act  passed  in 

the  thirty-sixth  year  of  the  reign  of  his  late  Majesty,  intituled  An  Act  for  the  relief 
of  Persons  equitably  and  beneficially  entitled  to  or  interested  in  the  several  Stock*  and 
Annuities  transferable  at  the  Bank  of  England,  as  relates  to  Trustees  in  whose  Names 
Stock  shall  be  standing  at  the   Bank  becoming  Bankrupt,  and  to  Bankrupts  refusing 

37  G.  3.  0.  124.    to  transfer  Stocks  standing  in  their  own  Bight ;  and  also  an  act  passed  in  the  thirty- 

seventh  year  of  the  reign  of  his  late  Majesty,  intituled  An  Act  to  make  perpetual 
an  Act  passed  in  the  fifth  year  of  the  reign  of  his  late  Majesty,  intituled  "  An  Act  to 

45  G.  3.  c.  124.    prevent  the  committing  of  Frauds  by  Bankrupts ;"  and  also  so  much  of  an  act 

passed  in  the  forty-fifth  year  of  the  reign  of  his  late  Majesty,  intituled  An  Act  to 
amend  an  Act  passed  in  the  fourth  year  of  his  present  Majesty,  intituled  "  An  Act  for 
preventing  inconveniences  arising  in  cases  of  Merchants  and  such  other  Persons  as  are 
within  the  description  of  the  Statutes  relating  to  Bankrupts  being  entitled  to  privilege 
of  Parliament,  and  becoming  insolvent,"  and  to  prevent  delay  in  the  entering  appear- 
ances in  actio7is  brought  against  Persons  having  privilege  of  Parliament,  as  relates  to 
the  execution  of  certain  Bonds  by  Traders  having  privilege  of  Parliament,  and  to  the 
disobedience  by  such    Traders  of  orders  for  Payment  of  Money  ;  and  also  an  act 

46  G.  3.  c.  135.    passed  in  the  forty-sixth  year  of  the  reign  of  his  late  Majesty,  intituled  An  Act 

to  amend  the  Laws  relating  to  Bankrupts  ;  and  also  an  act  passed  in  the  forty- 

49  G.  3.  C.121.      ninth  year  of  the  reign  of  his  late   Majesty,  intituled  An  Act  to  alter  and  amend 

56  G.  3.  c.  137.     the  Laws  relating  to  Bankrupts  ;  and  also  an  act  passed  in  the  fifty-sixth  year  of 

the  reign  of  his  late  Majesty,  intituled  An  Act  to  extend  the  provisions  of  an  Act 

of  the  first  year  of  the  reign  of  king  James  the   First,  intituled  "  An  Act  for  the 

better  Relief  of  the  Creditors  against  such  as  shall  become  Bankrupts  ;  "  and  also  so 

much  of  an  act  passed   in  the  first  year  of  the  reign  of  his  present  Majesty,  in- 

1  G.4.  c.  115,        tituled  An  Act  to  repeal  so  much  of  the  several  Acts  passed  in  the  twenty-ninth  year 

of  the  reign  of  Elizabeth,  the  fourth  of  George    the  First,  and  fifth  and  eighth   of 

George  the  Second,  as  inflicts   Capital  Punishment  on  certain  Offences  therein  spC' 

cified,  and  to  provide  more  suitable  and  Effectual  Punishment  for  such  Offences   as 

3  G.  4.  c.74.  relates  to  the   Punishment  of  Fratids  committed  by  Bankrupts  ;  and   also  an  act 

passed  in  the  third  year  of  the  reign  of  his  present  Majesty,  intituled  An  Act  to 

3  G.  4.  c.  81.  amend  the  Laws  relating  to  Bankrupts  under  Joint   Commissions  ;  and  also  another 

act  passed  in  the  third  year  of  his  present  Majesty,  intituled  An  Act  to  amend  the 

5  G.  4.  c.  98.    *      Laws  relating  to  Bankrupts  ;  and  also  another  act  passed  in  the  fifth  year  of  the 

reign  of  his  present  Majesty,  intituled  An  Act  to  consolidate  and  amend  the   Bank- 
rupt Laws,  he  hereby  repealed. 
What  persons  II.>  And  be  it  enacted.  That  all  bankers,  brokers,  and  persons  using  the  trade 

shall  be  deemed  or  profession  of  a  scrivener,  receiving  other  men's  moneys  or  estates  into  their 
traders  liable  to  trust  or  custody,  and  persons  insuring  ships  or  their  freight  or  other  matters, 
become  against  perils  of  the  sea,  warehousemen,  wharfingers,  packers,  builders,  carpenters, 

bankrupt.  shipwrights,  victuallers,  keepers  of  inns,  taverns,  hotels,  or  coffee-houses,  dyers, 

printers,  bleachers,  fullers,  callenderers,  cattle  or  sheep  salesmen,  and  all  persons 
using  the  trade  of  merchandise  by  way  of  bargaining,  exchange,  bartering,  com- 
mission, consignment,  or  otherwise,  in  gross  or  by  retail ;  and  all  persons  who, 
either  for  themselves  or  as  agents  or  factors  for  others,  seek  their  living  by  buy- 
ing and  selling,  or  by  buying  and  letting  for  hire,  or  by  the  workmanship  of 
goods  or  commodities,  shall  be  deemed  traders  liable  to  become  bankrupt ;  pro- 
vided, that  no  farmer,  grazier,  common  labourer,  or  workman  for  hire,  receiver- 
general  of  the  taxes,  or  member  of  or  subscriber  to  any  incorporated,  commercial, 
or  trading  companies  established  by  charter  or  act  of  parliament,  shall  be  deemed, 
as  such,  a  trader  liable  by  virtue  of  this  act  to  become  bankrupt. 
Departing  the  III.    And  be  it  enacted.  That  if  any  such  trader  shall  depart  this  realm,  or 

realm ;  absent-  being  out  of  this  realm  shall  remain  abroad,  or  depart  from  his  dwelling-house, 
ing ;  beginning  or  otherwise  absent  himself,  or  begin  to  keep  his  house,  or  suffer  himself  to  be 
to  keep  house  ;  arrested  for  any  debt  not  due,  or  yield  himself  to  prison,  or  suffer  himself  to  be 
yielding  to  pri-  outlawed,  or  procure  himself  to  be  arrested,  or  his  goods,  money,  or  chattels  to  be 
son  ;  fraudulent  attached,  sequestrated,  or  taken  in  execution,  or  make  or  cause  to  be  made,  either 
outlawry ;  within  this  realm  or  elsewhere,  any  fraudulent  grant  or  conveyance  of  any  of  his 


LAWS   RELATIXG   TO   BANKRUPTS. 


XXtl 


lands,  tenements,  goods,  or  chattels,  or  make  or  cause  to  be  made  any  fraudulent 
surrender  of  any  of  his  copyhold  lands  or  tenements,  or  make  or  cause  to  be 
made  any  fraudulent  gift  or  delivery,  or  transfer  of  any  of  his  goods  or  chattels  : 
every  such  trader  doing,  suffering,  procuring,  executing,  permitting,  making,  or 
causing  to  be  made  any  of  the  acts,  deeds,  or  matters  aforesaid,  with  intent  to 
defeat  or  delay  his  creditors,  shall  be  deemed  to  have  thereby  committed  an  act  of 
bankruptcy. 

IV.  And  be  it  enacted.  That  where  any  such  trader  shall,  after  this  act  shall 
have  come  into  effect,  execute  any  conveyance  or  assignment,  by  deed,  to  a 
trustee  or  trustees,  of  all  liis  estate  and  effects  for  the  benefit  of  all  the  creditors 
of  such  trader,  the  execution  of  such  deed  shall  not  be  deemed  an  act  of  bank- 
ruptcy, unless  a  commission  issue  against  such  trader  within  six  calendar  months 
from  the  execution  thereof  by  such  trader  ;  provided  that  such  deed  shall  be 
executed  by  every  such  trustee  within  fifteen  days  after  the  execution  thereof  by 
the  said  trader ;  and  that  the  execution  by  such  trader  and  by  every  such 
trustee  be  attested  by  an  attorney  or  solicitor  ;  and  that  notice  be  given  within 
two  months  after  the  execution  thereof  by  such  trader,  in  case  such  trader  reside 
in  London  or  within  forty  miles  thereof,  in  the  London  Gazette,  and  also  in  two 
London  daily  newspapers  ;  and  in  case  such  trader  does  not  reside  within  forty 
miles  of  London,  then  in  the  London  Gazette,  and  also  in  one  London  daily 
newspaper  and  one  provincial  newspaper  published  near  to  such  trader's  resi- 
dence ;  and  such  notice  shall  contain  the  date  and  execution  of  such  deed,  and 
the  name  and  place  of  abode  respectively  of  every  such  trustee  and  of  such 
attorney  or  solicitor. 

V.  And  be  it  enacted.  That  if  any  such  trader,  having  been  arrested  or 
committed  to  prison  for  debt,  or  on  any  attachment  for  non-payment  of  money, 
shall  upon  such  or  any  other  arrest  or  commitment  for  debt,  or  non-payment  of 
money,  or  upon  any  detention  for  debt,  lie  in  prison  for  twenty-one  days,  or 
having  been  arrested  or  committed  to  prison  for  any  other  cause,  shall  lie  in 
prison  for  twenty-one  days  after  any  detainer  for  debt  lodged  against  him,  and 
not  discharged,  every  such  trader  shall  be  thereby  deemed  to  have  committed 
an  act  of  bankruptcy  ;  or  if  any  such  trader,  having  been  arrested,  committed, 
or  detained  for  debt,  shall  escape  out  of  prisoii  or  custody,  every  such  trader 
shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy  from  the  time 
of  such  arrest,  committal,  or  detention :  provided,  that  if  any  such  trader  shall 
be  in  prison  at  the  time  of  the  commencement  of  this  act  such  trader  shall  not 
be  deemed  to  have  committed  an  act  of  bankruptcy  by  lying  in  prison,  until  he 
shall  have  lain  in  prison  for  the  period  of  two  months. 

VI.  And  be  it  enacted.  That  if  any  such  trader  shall  file  in  the  office  of  the 
lord  chancellor's  secretary  of  bankrupts  a  declaration  in  writing,  signed  by  such 
trader  and  attested  by  an  attorney  or  solicitor,  that  he  is  insolvent  or  unable  to 
meet  his  engagements,  the  said  secretary  of  bankrupts  or  his  deputy  shall  sign  a 
memorandum  that  such  declaration  hath  been  filed,  which  memorandum  shall 
be  authority  for  the  printer  of  the  London  Gazette  to  insert  an  advertisement  of 
such  declaration  therein ;  and  every  such  declaration  shall,  after  such  adver- 
tisement inserted  as  aforesaid,  be  an  act  of  bankruptcy  committed  by  such 
trader  at  the  time  when  such  declaration  was  filed ;  but  no  commission  shall 
issue  thereupon,  unless  it  be  sued  out  within  two  calendar  months  next  after 
the  insertion  of  such  advertisement,  and  unless  such  advertisement  shall  have 
been  inserted  in  the  London  Gazette  within  eight  days  after  such  declaration 
was  filed:  and  no  docket  shall  be  struck  upon  such  an  act  of  bankruptcy 
before  the  expiration  of  four  days  next  after  insertion  of  such  advertisement,  in 
case  such  commission  is  to  be  execute.!  in  London,  or  before  the  expiration  of 
eight  days  next  after  such  insertion,  in  case  such  commission  is  to  be  executed  in 
the  country  ;  and  the  Gazette  containing  such  advertisement  shall  be  evidence  to 
be  received  of  such  declaration  having  been  filed. 

VII.  And  be  it  enacted,  That  no  commission  under  which  the  abjudication 
shall  be  grounded  on  the  act  of  bankruptcy,  being  tlie  filing  of  such  declaration, 
shall  be  deemed  invalid  by  reason  of  such  declaration  having  been  concerted  or 
agreed  upon  between  the  bankrupt  and  any  creditor  or  other  person. 

VIII.  And  be  it  enacted.  That  if  any  such  trader,  liable  by  virtue  of  this 
act  to  become  bankrupt,  shall,  after  a  docket  struck  against  him,  pay  to  the 
person  or  persons  who  struck  the  same,  or  any  of  them,  money,  or  give  or 
deliver  to  any  such  person  any  satisfaction  or  security  for  his  debt  or  any  part 
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ditor  an  act  of 
bankruptcy. 

Commission 
may  either  he 
superseded  or 
continued. 

Penalty  on  cre- 
ditor so  com- 
pounding. 


Traders  having 
privilege  of 
parliament  may 
be  proceeded 
against  as  other 
traders. 

Trader  having 
privilege  of 
parliament,  not 
paying  or  com- 
pounding to  the 
satisfaction  of 
the  creditor, 
and  also  enter- 
ing an  appear- 
ance to  the 
action  within 
one  month,  an 
act  of  bank- 
ruptcy. 


Trader  having 
privilege  of  par- 
liament, dis- 
obeying order 
of  any  court  of 
equity,  or  in 
bankruptcy  or 
lunacy,  for  pay- 
ment of  money 
after  service 
and  peremptory 
day  fixed, an  act 
of  bankruptcy. 


Power  to  the 
lord  chancellor 
to  issue  a  com- 
mission. 

1  &  2  W.  4. 

c.  56.  s.  12., 
5  &6  Vict. 
c.  122. 


thereof,  whereby  such  person  may  receive  more  in  the  pound  in  respect  of  h'li 
debts,  than  the  other  creditors,  such  payment,  gift,  delivery,  satisfaction,  or 
security  shall  be  an  act  of  bankruptcy  ;  and  if  any  commission  shall  have  issued 
upon  the  docket  so  struck  as  aforesaid,  the  lord  chancellor  may  either  declare 
such  commission  to  be  valid,  and  direct  the  same  to  be  proceeded  in,  or  may 
order  it  to  be  superseded,  and  a  new  commission  may  issue,  and  such  commission 
may  be  supported  either  by  proof  of  such  last  mentioned  or  of  any  other  act  of 
bankruptcy  ;  and  every  person  so  receiving  such  money,  gift,  delivery,  satisfac- 
tion, or  security  as  aforesaid,  shall  forfeit  his  whole  debt,  and  also  repay  or  deliver 
up  such  money,  gift,  satisfaction,  or  security  as  aforesaid,  or  the  full  value 
thereof,  to  such  person  or  persons  as  the  commissioners  acting  under  such 
original  commission,  or  any  new  commission,  shall  appoint  for  the  benefit  of  the 
creditors  of  such  bankrupt. 

IX.  And  be  it  enacted.  That  if  any  such  trader  having  privilege  of  parliament 
shall  commit  any  of  the  aforesaid  acts  of  bankruptcy,  a  commission  of  bankrupt 
may  issue  against  him,  and  the  commissioners  and  all  other  persons  acting  under 
such  commission,  may  proceed  thereon  in  like  manner  as  against  other  bank- 
rupts, but  such  person  shall  not  be  subject  to  be  arrested  or  imprisoned  during 
the  time  of  such  privilege,  except  in  cases  hereby  made  felony. 

X.  And  be  it  enacted.  That  if  any  creditor  or  creditors  of  any  such  trader, 
having  privilege  of  parliament,  to  such  amount  as  is  hereinafter  declared  re- 
quisite to  support  a  commission,  shall  file  an  affidavit  or  affidavits  in  any  court 
of  record  at  Westminster,  that  such  debt  or  debts  is  or  are  justly  due  to  him  or 
them  respectively,  and  that  such  debtor,  as  he  or  they  verily  believe,  is  such  trader 
as  aforesaid,  and  shall  sue  out  of  the  same  court  a  summons,  or  an  original  bill 
and  summons,  against  such  trader,  and  serve  him  with  a  copy  of  such  summons, 
if  such  trader  shall  not,  within  one  calendar  month  after  personal  service  of 
such  summons,  pay,  secure,  or  compound  for  such  debt  or  debts  to  the  satis- 
faction of  such  creditor  or  creditors,  or  enter  into  a  bond  in  such  sum,  and  with 
two  sufficient  sureties,  as  any  of  the  judges  of  the  court  out  of  which  such  sum- 
mons shall  issue  shall  approve  of,  to  pay  such  sum  as  shall  be  recovered  in 
such  action  or  actions,  together  with  such  costs  as  shall  be  given  in  the  same, 
and  within  one  calendar  month  next  after  personal  service  of  such  summons 
cause  an  appearance  or  appearances  to  be  entered  to  such  action  or  actions,  in 
the  proper  court  or  courts  in  which  the  same  shall  have  been  brought,  every 
such  trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  from  the 
time  of  the  service  of  such  summons,  and  any  creditor  or  creditors  of  such  trader 
to  such  amount  as  aforesaid  may  sue  out  a  commission  against  him,  and  proceed 
thereon  in  like  manner  as  against  other  bankrupts. 

XI.  And  be  it  enacted.  That  if  any  decree  or  order  shall  have  been  pro- 
nounced in  any  cause  depending  in  any  court  of  equity,  or  any  order  made  in 
any  matter  of  bankruptcy  or  lunacy  against  any  such  trader  having  privilege  of 
parliament,  ordering  such  trader  to  pay  any  sum  of  money,  and  such  trader 
shall  disobey,  the  same  having  been  duly  served  upon  him,  the  person  or  persons 
entitled  to  receive  such  sum  under  such  decree  or  order,  or  interested  in  en- 
forcing the  payment  thereof  pursuant  to  such  decree  or  order,  may  apply  to  the 
court  by  which  the  same  shall  have  been  pronounced  to  fix  a  peremptory  day 
for  the  payment  of  such  money,  which  shall  accordingly  be  fixed  by  an  order 
for  that  purpose :  and  if  such  trader,  being  personally  served  with  such  last 
mentioned  order  eight  days  before  the  day  therein  appointed  for  payment  of  such 
money,  shall  neglect  to  pay  the  same,  he  shall  be  deemed  to  have  committed  an 
act  of  bankruptcy  from  the  time  of  the  service  thereof,  and  any  such  creditor 
or  creditors  as  aforesaid  may  sue  out  a  commission  against  him,  and  proceed 
thereon  in  like  manner  as  against  other  bankrupts. 

XII.  And  be  it  enacted.  That  the  lord  chancellor  shall  have  power  upon 
petition  made  to  him  in  writing  against  any  trader  having  committed  any  act  of 
bankruptcy,  by  any  creditor  or  creditors  of  such  trader,  by  commission  under 
the  great  seal,  to  appoint  such  persons  as  to  him  shall  seem  fit,  who  shall  by 
virtue  of  this  act  and  of  such  commission  have  full  power  and  authority  to  take 
such  order  and  direction,  with  the  body  of  such  bankrupt,  as  herein-aftcr-men- 
tioned,  as  also  with  all  his  lands,  tenements,  and  hereditaments,  both  within 
this  realm  and  abroad,  as  well  copy  or  customary  hold  as  freehold,  which  he 
shall  have  in  his  own  right  before  he  became  bankrupt,  as  also  with  all  such 
interest  in  any  such  lands,  tenements,  and  hereditaments  as  such  bankrupt  may 
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lawfully  depart  withal,  and  with  all  his  mone)',  fees,  offices,  annuities,  goods, 
chattels,  wares,  merchandise,  and  debts,  wheresoever  they  may  be  found  or 
known,  and  to  make  sale  thereof  in  manner  herein-after-mentioned,  or  otherwise 
order  the  same,  for  satisfaction  and  payment  of  the  creditors  of  the  said  bankrupt. 
XIIL  And  be  it  enacted.  That  the  petitioning  creditor  shall,  before  any 
commission  be  granted,  make  an  affidavit  in  writing  before  a  master  ordinary  or 
extraordinary  in  chancery  (which  shall  be  filed  with  the  proper  officer),  of  the 
truth  of  such  his  or  their  respective  debt  or  debts ;  and  shall  likewise  give  bond 
to  the  lord  chancellor  in  the  penalty  of  two  hundred  pounds  to  be  conditioned 
for  proving  his  or  their  debt  or  debts,  as  well  before  the  commissioners  as  upon 
any  trial  at  law,  in  case  the  due  issuing  forth  of  the  commission  be  contested, 
and  also  for  proving  the  party  to  have  committed  an  act  of  bankruptcy  at  the 
time  of  taking  out  such  commission,  and  to  proceed  on  such  commission ;  but 
if  such  debt  or  debts  shall  not  be  really  due,  or  if  after  such  commission  taken 
out  it  be  not  proved  that  the  party  had  committed  an  act  of  bankruptcy  at  the 
time  of  the  issuing  of  the  commission,  and  it  shall  also  appear  that  such  com- 
mission was  taken  out  fraudulently  or  maliciously,  the  lord  chancellor  shall  and 
may,  upon  petition  of  the  party  or  parties  against  who;n  the  commission  was  so 
taken  out,  examine  into  the  same,  and  order  satisfaction  to  be  made  to  him  or 
them  for  the  damages  by  him  or  them  sustained,  and  for  the  better  recovery 
thereof,  may  assign  such  bond  or  bonds  to  the  partv  or  parties  so  petitioning, 
who  may  sue  for  the  same  in  his  and  their  name  or  names. 

XIV.  And  be  it  enacted.  That  the  petitioning  creditor  or  creditors  shall,  at 
his  or  their  own  costs,  sue  forth  and  prosecute  the  commission  until  the  choice 
of  assignees ;  and  the  commissioners  shall,  at  the  meeting  for  such  choice,  ascer- 
tain such  costs,  and  by  writing  under  their  hands  direct  the  assignees  (who  are 
hereby  thereto  required)  to  reimburse  such  petitioning  creditor  or  creditors  such 
costs  out  of  the  first  money  that  shall  be  got  in  under  the  commission  ;  and  all 
bills  of  fees  or  disbursements  of  any  solicitor  or  attorney  employed  under  any 
commission  for  business  done  after  the  choice  of  assignees,  shall  be  settled  by  the 
commissioners,  except  that  so  much  of  such  bills  as  contain  any  charge  respecting 
any  action  at  law,  or  suit  in  equity,  shall  be  settled  by  the  proper  officer  of  the 
court  in  which  such  business  shall  have  been  transacted,  and  the  same,  so  settled, 
shall  be  paid  by  the  assignees  to  such  solicitor  or  attorney :  Provided  that  any 
creditor  who  shall  have  proved  to  the  amount  of  twenty  pounds  or  upwards, 
if  he  be  dissatisfied  with  such  settlement  by  the  commissioners,  may  have  any 
such  costs  and  bills  settled  by  a  master  in  chancery,  who  shall  receive  for  such 
settlement,  and  the  certificate  thereof,  twenty  shillings  and  no  more. 

XV.  And  be  it  enacted.  That  no  such  commission  shall  be  issued,  unless  the 
single  debt  of  such  creditor,  or  of  two  or  more  persons,  being  partners,  petition- 
ing for  the  same,  shall  amount  to  one  hundred  pounds  or  upwards,  or  unless  the 
debt  of  two  creditors  so  petitioning  shall  amount  to  one  hundred  and  fifty  pounds 
or  upwards,  or  unless  the  debt  of  three  or  more  creditors  so  petitioning  shall 
amount  to  two  hundred  pounds  or  upwards ;  and  that  every  person  who  has 
given  credit  to  any  trader  upon  valuable  consideration  for  any  sum  payable  at  a 
certain  lime,  which  time  shall  not  have  arria-ed  when  such  trader  committed  an 
act  of  bankruptcy,  may  so  petition  or  join  in  petitioning  as  aforesaid,  whether 
he  shall  have  any  security  in  writing  or  otherwise  for  such  sum  or  not. 

XVI.  And  be  it  enacted.  That  any  creditor  or  creditors,  whose  debt  or  debts 
is  or  are  sufficient  to  entitle  him  or  them  to  petition  for  a  commission  against  all 
the  partners  of  any  firm,  may  petition  for  a  commission  against  one  or  more 
partners  of  such  firm,  and  every  commission  issued  upon  such  petition  shall  be 
■valid,  although  it  does  not  include  all  the  partners  of  the  firm  ;  and  in  every 
commission  against  two  or  more  persons  it  shall  be  lawful  for  the  lord  chan- 
cellor to  supersede  such  commission  as  to  one  or  more  of  such  persons,  and  the 
validity  of  such  commission  shall  not  be  thereby  affected  as  to  any  person  as  to 
whom  such  commission  is  not  ordered  to  be  superseded,  nor  shall  any  such 
person's  certificate  be  thereby  affected. 

XVII.  And  be  it  enacted.  That  if  after  a  commission  issued  against  two  or 
more  members  of  a  firm  any  other  commission  or  commissions  shall  be  issued 
against  any  other  member  or  members  of  such  firm,  such  other  commission  or 
commissions  shall  be  directed  to  the  commissioners  to  whom  the  first  commission 
was  directed,  and  immediately  after  the  adjudication  under  such  other  commis- 
sion or  commissions  the  commissioners  shall  convey  and  assign  all  the  estate  real 
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and  personal  of  such  bankrupt  or  bankrupts  to  the  assignees  chosen  in  the  first 
commission  ;  and  after  such  conveyance  all  separate  proceedings  under  such 
other  commission  or  commissions  shall  be  stayed,  and  such  commission  or 
commissions  shall,  without  affecting  the  validity  of  the  first  commission,  be 
annexed  to  and  form  part  of  the  same  :  Provided  that  the  lord  chancellor  may 
direct  that  such  other  commission  or  commissions  be  issued  to  any  other  com- 
missioners, or  that  such  other  commission  or  commissions  shall  proceed  either 
separately  or  in  conjunction  with  the  first  commission. 

XVII I.  And  be  it  enacted.  That  if  after  adjudication  the  debt  or  debts  of 
the  petitioning  creditor  or  creditors,  or  any  of  them,  be  found  insufficient  to 
support  a  commission,  it  shall  be  lawful  for  the  lord  chancellor,  upon  the  appli- 
cation of  any  other  creditor  or  creditors,  having  proved  any  debt  or  debts  suf- 
ficient to  support  a  commission,  provided  such  debt  or  debts  has  or  have  been  in- 
curred not  anterior  to  the  debt  or  debts  of  the  petitioning  creditor  or  creditors, 
to  order  the  said  commission  to  be  proceeded  in,  and  it  shall  by  such  order  be 
deemed  valid. 

XIX.  And  be  it  enacted.  That  no  commission  shall  be  deemed  invalid  by 
reason  of  any  act  or  acts  of  bankruptcy  prior  to  the  debt  or  debts  of  the  petition- 
ing creditor  or  creditors,  or  any  of  them,  provided  there  be  a  sufficient  act  of 
bankruptcy  subsequent  to  such  debt  or  debts. 

XX.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  lord  chancellor  to 
direct  an  auxiliary  commission  to  issue  for  proof  of  debts  under  twenty  pounds, 
and  for  the  examination  of  witnesses  on  oath,  or  for  either  of  such  purposes  ;  and 
the  commissioners  in  every  such  commission  issued  for  the  examination  of  wit- 
nesses shall  possess  the  same  powers  to  compel  the  attendance  of  and  to  examine 
witnesses,  and  to  enforce  both  obedience  to  such  examination,  and  the  produc- 
tion of  books,  deeds,  papers,  writings,  and  other  documents,  as  are  possessed  by 
the  commissioners  in  any  original  commission :  Provided  always.  That  all  such 
examinations  of  witnesses  under  such  commissions  shall  be  taken  down  in  writ- 
ing, and  shall  be  annexed  to  and  form  part  of  the  original  commission. 

XXI.  And  be  it  enacted.  That  no  commissioner  shall  be  capable  of  acting 
in  the  execution  of  any  of  the  powers  and  authorities  given  by  this  act  (except 
the  power  hereby  given  of  administering  the  oath  next  hereinafter  mentioned) 
until  he  shall  have  taken  an  oath  in  the  presence  of  one  or  more  of  the  said 
commissioners  to  the  effi?ct  following ;  (that  is  to  say,)  "  I.  A.  B.  do  swear, 
"  that  I  will  faithfully,  impartially,  and  honestly,  according  to  the  best  of  my 
"  skill  and  knowledge,  execute  the  several  powers  and  trusts  reposed  in  me  as 
"  a  commissioner  in  a  commission  of  bankruptcy  against  and  that 
"  without  favour  or  affection,  prejudice  or  malice. 

"  So  help  me  God." 
Which  oath  the  commissioners  are  hereby  empowered  and  required  to  adminis- 
ter one  to  another  in  the  same  commission  named  ;  and  they  shall  enter  and  keep 
a  memorial  or  memorials  thereof,  signed  by  them  respectively,  among  the  pro- 
ceedings under  each  commission. 

XXII.  And  belt  enacted.  That  the  said  commissioners  shall  receive  and  be 
paid  the  fee  of  twenty  shillings  each  commissioner  for  every  meeting,  and  the 
like  sum  for  every  deed  of  conveyance  executed  by  them,  and  for  the  signature 
of  the  bankrupt's  certificate;  and  where  any  commission  shall  be  executed  in 
the  country,  every  commissioner,  being  a  barrister  at  law,  shall  receive  a  further 
fee  of  twenty  shillings  for  each  meeting;  and  in  case  the  usual  place  of  residence 
of  such  commissioner,  being  a  ban  ister,  is  distant  seven  miles  or  upwards  from 
the  place  where  such  meeting  is  holden,  and  he  shall  travel  such  distance  to  any 
such  meeting,  he  may  receive  a  further  sum  of  twenty  shillings  for  every  such 
meeting  ;  and  every  commissioner  who  shall  receive  from  the  creditors,  or  out 
of  the  estate  of  the  bankrupt,  any  further  sum  than  as  aforesaid,  or  who  shall 
eat  or  drink  at  the  charge  of  the  creditors,  or  out  of  the  estate  of  the  bankrupt, 
or  order  any  such  expense  to  be  made,  shall  be  disabled  for  ever  from  acting  in 
such  or  any  other  commission. 

XXIII.  And  be  it  enacted.  That  at  every  meeting  under  any  commission  to 
be  executed  in  the  country,  wherein  any  one  or  more  of  the  commissioners 
named  may  be  a  barrister  or  barristers,  such  barrister  or  barristers,  or  as  many 
of  them  as  shall  be  willing  to  attend,  not  exceeding  three  at  each  meeting,  shall 
be  the  acting  commissioner  or  commissioners,  and  shall  be  entitled  to  his  or  their 
summonses  and  fees  accordingly,  in  priority  to  any  of  the  other  commissioners  in 
the  said  commission  named. 
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XXIV.  And  be  it  enacted,  That  it  shall  be  lawful  for   the  commissioners,    Commissioners 
after  they  shall  have  taken  such  oath  as  aforesaid,  by  writing  under  their  hands,    before  adjudi- 
to  summon  before  them  any  person  whom  they  shall  believe  capable  of  giving  any    cation  may 
information  concerning  the  trading  of  or  any  act  or  acts  of  bankruptcy  com-    summon  per- 
mitted by  the  person  or  persons  against  whom  such  commission  is  issued,  and    sons  to  give 
also  to  require  any  person  so  summoned  to  produce  any  books,  papers,  deeds,    evidence  of 
and  writings,  and  other  documents  in  the  custody,  possession,  or  power  of  such    trading  and  act 
person,  which  may  appear  to  tlie  said  commissioners  to  be  necessary  to  establish    of  bankruptcy, 
such  trading  or  act  or  acts  of  bankruptcy ;  and  it  shall  be  lawful  for  the  said 
commissioners  to  examine  any  such  persons  upon  oath,  by  word  of  mouth,  or  in- 
terrogatories in  writing,  concerning  the  trade  of,  or  any  act  or  acts  of  bankruptcy 

•committed  by  the  person  or  persons  against  whom  such  commission  shall  have 
issued  ;  and  every  such  person  so  summoned  shall  incur  such  danger  or  penalty 
for  not  coming  before  the  commissioners,  or  for  refusing  to  be  sworn  and  examined, 
or  for  not  fully  answering  to  the  satisfaction  of  the  said  commissioners,  or  for 
refusing  to  sign  or  subscribe  his  examination,  or  for  refusing  to  produce  or  for 
not  producing  any  such  book,  paper,  writing,  deed,  or  document,  as  is  hereby 
provided  as  to  persons  summoned  after  the  adjudication  of  bankruptcy  ;  and  the 
commissioners,  upon  proof  made  before  them  of  the  petitioning  creditor's  debt  or 
debts,  and  of  the  trading  and  act  or  acts  of  bankruptcy  of  the  person  or  persons 
against  whom  such  commission  is  issued,  shall  thereupon  adjudge  such  person 
or  persons  bankrupt. 

XXV.  And  be  it  enacted.  That  the  commissioners,  afler  they  have  so  ad- 
judged as  aforesaid,  shall  forthwith  cause  notice  of  such  adjudication  to  be 
given  in  the  London  Gazette,  and  shall  thereby  appoint  three  public  meetings 
for  the  bankrupt  to  surrender  and  conform,  the  last  of  which  meetings  shall  be 
on  the  forty-second  day  hereby  limited  for  such  surrender. 

XXVI.  And  be  it  enacted,  That  no  commission  thall  abate  by  reason  of  a 
demise  of  the  crown,  and  (if  by  reason  of  the  death  of  commissioners,  or  for 
any  other  cause,  it  become  necessary)  any  commission  may  be  renewed,  but 
only  half  the  fees  usually  paid  upon  obtaining  commissions  shall  be  paid  for  the 
same  ;  and  if  any  bankrupt  shall  die  after  adjudication,  the  commissioners  may 
proceed  in  the  commission  as  they  might  have  done  if  he  were  living. 

XXVII.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  person  appointed 
by  the  commissioners,  by  their  warrant  under  their  hands  and  seals,  to  break 
open  any  house,  chamber,  shop,  warehouse,  door,  trunk  or  chest  of  any  bank- 
rupt, where  such  bankrupt  or  any  of  his  property  shall  be  reputed  to  be,  and 
seize  upon  the  body  or  property  of  such  bankrupt ;  and  if  the  bankrupt  be  in 
prison  or  in  custody,  it  shall  be  lawful  for  the  person  so  appointed  as  aforesaid 
to  seize  any  property  (his  necessary  wearing  apparel  only  excepted)  in  the  cus- 
tody or  possession  of  such  bankrupt  or  of  any  other  person,  in  any  prison  or 
place  where  such  bankrupt  is  in  custody. 

XXVI I I.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  person  so  ap- 
pointed by  the  commissioners  as  aforesaid,  to  break  open  any  house,  chamber, 
shop,  warehouse,  door,  trunk,  or  chest  of  such  bankrupt  in  Ireland,  where  any 
of  the  property  of  such  bankrupt  shall  be  reputed  to  be,  and  seize  the  same  ; 
provided  such  warrant  as  aforesaid  shall  have  been  verified  upon  oath  by  the 
attorney  or  solicitor  suing  out  the  commission,  before  the  mayor  or  other  chief 
magistrate  of  the  city,  borough,  or  town  corporate  where  or  near  to  which  the 
said  commission  is  executed,  and  verified  under  the  common  seal  thereof,  or  the 
seal  of  the  office  of  such  mayor  or  other  magistrate;  and  provided  also,  That 
the  person  thereby  appointed  shall,  before  a  justice  of  peace  residing  in  the 
county  where  such  property  shall  be  reputed  to  be,  depose  upon  oath  that  he  is 
the  person  named  in  such  warrant. 

XXIX.  And  be  it  enacted.    That   in  all   cases  where   it  shall   be  made  to    Messenger  may 
appear  to  the  satisfaction  of  any  justice  of  peace  in   England  or   Ireland,  that    obtain  search 
there  is  reason  to  suspect  and  believe  that  property  of  the  bankrupt  is  concealed    warrant,  where 
in  any   house,  premises,  or  other  place  not  belonging  to  sucli  bankrupt,  such    property  of  the 
justice  of  peace  is  hereby  directed  and  authorized  to  grant  a  search  warrant  to    bankrupt  is 
the  person  so  deputed  by  the  commissioners  as  aforesaid,  and  it  shall  be  lawful    sworn  to  be 
for  such  person  to  execute  the  same  in  like  manner,  and  such  person  shall  be    concealed, 
entitled  to  the  same  protection  as  is  allowed  by  law  in  the  execution  of  a  search 

warrant  for  property  reputed  to  be  stolen  and  concealed. 
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XXX.  And  be  it  enacted,  That  if  in  the  execution  of  any  warrant  of  seizure 
so  granted  by  the  commissioners  as  aforesaid,  it  shall  be  necessary  to  break  open 
any  house,  chamber,  shop,  warehouse,  door,  trunk,  or  chest  of  such  bankrupt  in 
Scotland,  where  any  of  the  property  of  such  bankrupt  shall  be  reputed  to  be,  or 
to  seize  and  get  possession  of  such  property  ;  such  warrant,  after  having  been 
verified  upon  oath  as  aforesaid,  may  be  backed  or  indorsed  witli  tlie  name  of  a 
judge  ordinary  or  justice  of  the  peace  in  Scotland,  who  are  hereby  required, 
within  their  respective  jurisdictions,  to  back  or  indorse  the  same;  and  such 
warrant  so  indorsed  shall  be  sufficient  authority  to  the  person  bringing  such 
warrant,  and  to  all  officers  of  the  law  in  Scotland,  to  execute  the  same  within 
the  county  or  burgh  wherein  it  is  so  indorsed,  and  in  virtue  thereof  to  break 
open  the  house,  chamber,  shop,  warehouse,  door,  trunk,  or  chest  of  such  bank- 
rupt, and  to  seize  and  take  possession  of  such  property,  to  be  distributed  under 
the  said  commission,  or  otlierwise  dealt  with  according  to  law. 

XXXI.  And  be  it  enacted.  That  no  action  shall  be  brought  against  any  person 
so  appointed  by  the  commissioners,  for  any  thing  done  in  obedience  to  their 
warrant  prior  to  the  choice  of  assignees,  unless  demand  of  the  perusal  and  copy 
of  such  warrant  hath  been  made  or  left  at  the  usual  place  of  abode  of  such 
person  or  persons  by  the  party  or  parties  intending  to  bring  such  action,  or  by 
his  or  their  attorney  or  agent,  in  writing,  signed  by  the  party  or  parties  demand- 
ing the  same,  and  unless  the  same  hath  been  refused  or  neglected  for  six  days 
after  such  demand  ;  and  if  after  such  demand  and  compliance  therewith  any 
action  be  brought  against  the  person  so  appointed  as  aforesaid,  without  making 
the  petitioning  creditor  or  creditors  defendant  or  defendants,  if  living,  on  pro- 
ducing and  proving  such  warrant  at  the  trial  of  such  action,  the  jury  shall  give 
their  verdict  for  the  defendant,  notwithstanding  any  defect  of  jurisdiction  in 
the  commissioners  ;  and  if  such  action  be  brought  against  the  petitioning  creditor 
or  creditors  and  the  person  so  appointed  as  aforesaid,  the  jury  shall,  on  proof  of 
such  warrant,  give  their  verdict  for  the  person  so  appointed  as  aforesaid,  not- 
withstanding any  such  defect  of  jurisdiction  as  aforesaid ;  and  if  the  verdict 
shall  be  given  against  the  petitioning  creditor  or  creditors,  the  plaintiff  or  plain- 
tiffs shall  recover  his  or  their  costs  against  him  or  them,  to  be  taxed  so  as  to 
include  such  costs  as  the  plaintiff  or  plaintiffs  are  liable  to  pay  to  the  person  so 
appointed  as  aforesaid. 

XXXII.  And  be  it  enacted.  That  in  any  such  action  so  brought  as  aforesaid 
against  the  petitioning  creditor  or  creditors,  either  alone  or  jointly  with  the  per- 
son so  appointed  by  the  commissioners  as  aforesaid,  for  any  thing  done  in  obe- 
dience to  their  warrant,  proof  by  the  plaintiff  or  plaintiffs  in  such  action  that 
the  defendant  or  defendants,  or  any  of  them,  are  petitioning  creditors,  shall  be 
sufficient  for  the  purpose  of  making  such  defendant  or  defendants  liable,  in  the 
same  manner,  and  the  same  extent,  as  if  the  act  complained  of  in  such  action 
had  been  done  or  committed  by  such  defendant  or  defendants. 

XXXIII.  And  be  it  enacted,  Tliat  after  adjudication  it  shall  be  lawful  for 
the  commissioners,  by  writing  under  their  hands,  to  summon  before  them  any 
person  known  or  suspected  to  have  any  of  the  estate  of  the  bankrupt  in  his  pos- 
session, or  who  is  supposed  to  be  indebted  to  the  bankrupt,  or  any  person  whom 
the  commissioners  believe  capable  of  giving  information  concerning  the  person, 
trade,  dealings,  or  estate  of  such  bankrupt,  or  concerning  any  act  or  acts  of 
bankruptcy  committed  by  him,  or  any  information  material  to  the  full  disclosure 
of  the  dealings  of  the  bankrupt ;  and  it  shall  be  lawful  for  the  said  commis- 
sioners to  require  such  person  to  produce  any  books,  papers,  deeds,  writings,  or 
other  documents,  in  his  custody  or  power,  which  may  appear  to  the  commis- 
sioners necessary  to  the  verification  of  the  disposition  of  such  person,  or  to  the 
full  disclosure  of  any  of  the  matters  which  the  commissioners  are  authorized  to 
inquire  into  ;  and  if  such  person  so  summoned  as  aforesaid  shall  not  come  be- 
fore the  commissioners  at  the  time  appointed,  having  no  lawful  impediment 
(made  known  to  the  said  commissioners  at  the  time  of  their  meeting,  and 
allowed  by  them),  it  shall  be  lawful  for  the  said  commissioners,  by  warrant  under 
their  hands  and  seals,  to  authorize  and  direct  the  person  or  persons  therein 
named  for  that  purpose,  to  apprehend  and  arrest  such  person,  and  bring  him 
before  them  to  be  examined  as  aforesaid. 

XXXIV.  And  be  it  enacted,  That  upon  the  appearance  of  any  person  so 
summoned  o-  brought  before  the  commissioners  as  aforesaid,  or  if  any  person 
be  present  at  any  meeting  of  the  commissioners,  it  shall  be  lawful  for  them  to 
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examine  every  such  person  upon  oath,  either  by  word  of  mouth  or  by  interro- 
gatories in  writing,  concerning  the  person,  trade,  dealings,  or  estate  of  such 
bankrupt,  or  concerning  any  act  or  acts  of  bankruptcy  by  such  bankrupt  com- 
mitted,  and  to  reduce  into  writing  the  answers  of  every  such  person,  and  such 
answers  so  reduced  into  writing,  the  party  examined  is  hereby  required  to  sign 
and  subscribe ;  and  if  any  sucii  person  shall  refuse  to  be  sworn,  or  shall  refuse 
to  answer  any  lawful  questions  put  to  him  by  the  said  commissioners  touching 
any  of  the  matters  aforesaid,  or  shall  not  fully  answer  to  the  satisfaction  of  the 
said  commissioners  any  such  lawful  questions  (a),  or  shall  refuse  to  sign  and  sub- 
scribe his  examination  so  reduced  into  writing  as  aforesaid  (not  having  any 
lawful  objection  allowed  by  the  said  commissioners),  or  shall  not  produce  any 
books,  papers,  deeds,  and  writings,  and  other  documents  in  his  custody  or  power 
relating  to  any  of  the  matters  aforesaid,  which  such  person  was  required  by  the 
commissioners  to  produce,  and  to  the  production  of  which  he  shall  not  state  any 
objection  allowed  by  the  said  commissioners,  it  shall  be  lawful  for  them,  by 
warrant  under  their  hands  and  seals,  to  commit  him  to  such  prison  as  they  shall 
think  fit,  there  to  remain  without  bail,  until  he  shall  submit  himself  to  them  to 
be  sworn,  and  full  answers  make  to  their  satisfaction  to  all  such  lawful  ques- 
tions as  shall  be  put  to  him,  and  sign  and  subscribe  such  examination,  and  pro- 
duce such  books,  papers,  deeds,  writings,  and  other  documents  as  aforesaid  in  his 
custody  or  power,  to  the  production  of  which  no  such  objection  as  aforesaid  has 
been  allowed. 

XXXV.  And  be  it  enacted.  That  where  any  person  known  or  suspected  to 
have  any  of  the  estate  of  the  bankrupt  in  his  possession,  or  who  is  supposed  to 
be  indebted  to  the  bankrupt,  shall  be  summoned  to  attend  before  the  said  com- 
missioners, every  such  person  shall  have  such  costs  and  charges  as  the  said 
commissioners  in  their  discretion  shall  tiiink  fit,  and  every  witness  summoned 
to  attend  before  the  commissioners  shall  have  his  necessary  expenses  tendered  to 
him  in  like  manner  as  is  now  by  law  required  upon  service  of  a  subpoena  to  a 
witness  in  an  action  at  law. 

XXXVL  And  be  it  enacted.  That  it  shall  be  lawful  for  the  commissioners, 
by  writing  under  their  hands,  to  summon  any  bankrupt  before  them,  whether 
such  bankrupt  shall  have  obtained  his  certificate  or  not  ;  and  in  case  he  shall 
not  come  at  the  time  by  them  appointed  (having  no  lawful  impediment  made 
known  to  them  at  such  time,  and  allowed  by  them),  it  shall  be  lawful  for  the 
said  commissioners,  by  warrant  under  their  hands  and  seals,  to  authorize  and 
direct  any  person  or  persons  they  shall  think  fit  to  apprehend  and  arrest  such 
bankrupt,  and  bring  him  before  them ;  and  upon  the  appearance  of  such  bank- 
rupt, or  if  such  bankrupt  be  present  at  any  meeting  of  the  said  commissioners, 
it  shall  be  lawful  for  them  to  examine  such  bankrupt  upon  oath,  either  by  word 
of  mouth,  or  on  interrogatories  in  writing,  touching  all  matters  relating  to  his 
trade,  dealings,  or  estate,  or  which  may  tend  to  disclose  any  secret  grant,  con- 
veyance, or  concealment  of  his  lands,  tenements,  goods,  money,  or  debts,  and  to 
reduce  his  answers  into  writing;  which  examination,  so  reduced  into  writing, 
the  said  bankrupt  shall  sign  and  subscribe ;  and  if  such  bankrupt  shall  refuse  to 
be  sworn,  or  shall  refuse  to  answer  any  questions  put  to  him  by  the  said  com- 
missioners touching  any  of  the  matters  aforesaid,  or  shall  not  fully  answer  to  the 
satisfaction  of  the  said  commissioners  any  such  questions,  or  shall  refuse  to  sign 
and  subscribe  his  examination  so  reduced  into  writing  as  aforesaid  (not  having 
any  lawful  objection  allowed  by  the  said  commissioners),  it  shall  be  lawful  for 
the  said  commissioners,  by  warrant  under  their  hand  and  seals,  to  commit  him 
to  such  prison  as  they  shall  think  fit,  there  to  remain  without  bail  until  he  shall 
submit  himself  to  the  said  commissioners  to  be  sworn,  and  full  answers  make  to 
their  satisfaction  to  such  questions  as  shall  be  put  to  him,  and  sign  and  subscribe 
such  examination. 

XXXVI I.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  commissioners, 
in  manner  aforesaid,  to  summon  before  them  the  wife  of  any  bankrupt,  and  in 
manner  aforesaid  to  examire  her  for  tiie  finding  out  and  discovery  of  the  estate, 
goods  and  chattels  of  such  bankrupt,  concealed,  kept,  or  disposed  of  by  such 
wife,  in  her  own  pex-son,  or  by  her  own  act,  or  by  any  other  person  ;  and  she 
shall  incur  such  danger  or  penalty  for  not  coming  before  the  commissioners,  or 


present  at  any 
meeting:. 


Persons 
refusing  to  be 
sworn,  or  to 
answer,  or  not 
fully  answer- 
ing, or  refusing 
to  sign  ex- 
amination, or 
to  produce 
books,  &c. 
may  be 
committed. 


Persons  known 
or  suspected  to 
have  bankrupt's 
property,  &c. 
Witness  to 
have  expenses 
tendered. 

Commissioners 
may  summon 
bankrupt. 


Power  to 
examine  the 
bankrupt. 


Bankrupt 
refusing  to  be 
sworn,  or 
answer,  or  not 
fully  answer- 
ing, or  to  sign 
his  examina- 
tion, may  be 
committed. 


Commissioners 
may  summon 
and  examine 
the  bankrupt's 
wife. 


(a)  See  Ex  parte  Dauncey,  12  M.  &  W.  27 L 
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Penalty  on 
gaoler  for 
escape,  500/. 

Questions  to  be 
particularly 
specified  on 
warrant. 
If  habeas  cor- 
pus be  brought, 
the  judge  may 
recommit  the 
prisoner. 


Court  or  judge 
may  look  at 
the  whole  of  the 
examination. 


In  actions 
of  false  impri- 
sonment, the 
court  may  look 
at  the  whole  of 
theexamination 
of  the  party 
committed. 


No  writ  to  be 
sued  out  against 
any  commis- 
sioner in  less 
than  a  month 
after  notice 
given. 

Notice  to  set 
forth  cause  of 
action. 

Plaintiff  shall 
not  recover  un- 
less notice 
proved,  and  no 
evidence  shall 
be  given  to  any 
thing  not  con- 
tained in  the 
notice. 

Tender  of 
amends  within 
one  month  after 
uotice,  and 


for  refusing  to  be  sworn  and  examined,  or  for  refusing  to  sign  or  subscribe  her 
examination,  or  for  not  fully  answering  to  the  satisfaction  of  the  commissioners, 
as  is  hereby  provided  against  other  persons. 

XJiXVIII.  And  be  it  enacted,  That  if  any  gaoler,  to  whose  custody  any 
bankrupt  or  other  person  shall  be  committed  as  aforesaid,  shall  suffer  such 
bankrupt  or  other  person  to  escape,  every  such  gaoler  shall  forfeit  five  hundred 
pounds. 

XXXIX.  And  be  it  enacted.  That  if  any  person  be  committed  by  the  com- 
missioners for  refusing  to  answer,  or  for  not  fully  answering  any  question  put  to 
him  by  the  said  commissioners,  they  shall  in  their  warrant  of  commitment  spe- 
cify every  such  question  :  provided,  that  if  any  person  committed  by  the  com- 
missioners shall  bring  any  habeas  corpus  in  order  to  be  discharged  from  such 
commitment,  and  there  shall  appear  on  the  return  of  such  hal)eas  corpus  any 
such  insufficiency  in  the  form  of  the  warrant  whereby  such  person  was  commit- 
ted, by  reason  whereof  he  might  be  discharged,  it  shall  be  lawful  for  the  court 
or  judge  before  whom  such  party  shall  be  brought  by  habeas  corpus,  and  such 
court  or  judge  is  hereby  required  to  commit  such  person  to  the  same  prison, 
there  to  remain  until  he  shall  conform,  unless  it  shall  be  shown  to  such  court  or 
judge  by  the  party  committed,  that  he  has  fully  answered  all  lawful  questions 
put  to  him  by  the  commissioners  ;  or  if  such  person  was  committed  for  refusing 
to  be  sworn,  or  for  not  signing  his  examination,  unless  it  shall  appear  to  such 
court  or  judge  that  he  had  a  sufficient  reason  for  the  same  :  provided  also,  that 
such  court  or  judge  shall,  if  required  thereto  by  the  party  committed,  in  case 
the  whole  of  the  examination  of  the  party  so  committed  shall  not  have  been 
stated  in  the  warrant  of  commitment,  inspect  and  consider  the  whole  of  the  ex«- 
amination  of  such  party,  whereof  any  such  question  was  a  part ;  and  if  it  shall 
appear  from  the  whole  examination  that  the  answer  or  answers  of  the  party  com- 
mitted is  or  are  satisfactory,  such  court  or  judge  shall  and  may  order  the  party 
so  committed  to  be  discharged. 

XL.  And  be  it  enacted,  That  in  every  action  in  respect  of  any  such  commit- 
ment brought  by  any  bankrupt  or  other  person  committed,  the  court  or  judge 
before  which  or  whom  such  action  is  tried  shall,  if  thereto  required  by  the  de- 
fendant or  defendants  in  such  action  (in  case  the  whole  of  the  examination  of  the 
party  so  committed  shall  not  have  been  stated  in  the  warrant  of  commitment), 
inspect  and  consider  the  whole  of  such  examination  ;  and  if  upon  such  inspec- 
tion and  consideration  it  shall  appear  to  such  court  or  judge  that  the  party 
was  lawfully  committed,  the  defendant  or  defendants  in  such  action  shall  have 
the  same  benefit  therefrom  as  if  the  whole  of  such  examination  had  been  therein 
stated. 

XL  I.  And  be  it  enacted,  That  no  writ  shall  be  sued  out  against,  nor  copy  of 
any  process  served  on  any  commissioner  for  any  thing  by  him  done  as  such  com- 
missioner, unless  notice  in  writing  of  such  intended  writ  or  process  shall  have 
been  delivered  to  him  or  left  at  his  usual  place  of  abode  by  the  attorney  or 
agent  for  the  party  intending  to  sue  or  cause  the  same  to  be  sued  out  or  served, 
at  least  one  calendar  month  before  the  suing  out  or  serving  the  same ;  and  such 
notice  shall  set  forth  the  cause  of  action  which  such  parly  has  or  claims  to  have 
against  such  commissioner,  and  on  the  back  of  such  notice  shall  be  indorsed 
the  name  of  such  attorney  or  agent,  together  with  the  place  of  his  abode,  who 
shall  receive  no  more  than  twenty  shillings  for  preparing  and  serving  such  no- 
tice. 

XLII.  And  be  it  enacted.  That  no  such  plaintiff  shall  recover  any  verdict 
against  such  commissioner  in  any  case  where  the  action  shall  be  grounded  on 
any  act  of  the  defendant  as  commissioner,  unless  it  is  proved  upon  the  trial  of 
such  action  that  such  notice  was  given  as  aforesaid,  but  in  default  thereof  such 
commissioner  shall  recover  a  verdict  and  costs,  as  hereinafter  mentioned ;  and 
no  evidence  shall  be  permitted  to  be  given  by  the  plaintiff  on  the  trial  of  any 
such  action  of  any  cause  of  action,  except  such  as  is  contained  in  the  notice. 

XLIII.  And  be  it  enacted,  'I'hat  every  such  commissioner  may,  at  any  time 
within  one  calendar  month  after  such  notice,  tender  amends  to  the  party  com- 
plaining, or  to  his  agent  or  attorney  ;  and  if  the  same  is  not  accepted,  may  plead 
such  tender  in  bar  to  any  action  brought  against  him,  grounded  on  such  writ  or 
process,  together  with  the  plea  of  not  guilty,  and  any  other  plea,  with  leave  of 
the  court :  and  if  upon  issue  joined  thereon,  the  jury  shall  find  the  amends  so 
tendered  to  have  been   sufficient,  they  shall   give  a  verdict  for  the  defendant; 
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and  if  the  plaintifF  shall  become  nonsuit,  or  shall  discontinue  his  action,  or  if 
judgment  shall  be  given  for  such  defendant  upon  demurrer,  such  commissioner 
shall  be  entitled  to  the  like  costs  as  he  would  have  been  entitled  to  in  case  he 
had  pleaded  the  general  issue  only:  and  if  upon  issue  so  joined,  the  jury  shall 
find  that  no  amends  were  tendered,  or  that  the  same  were  not  sufficient,  and 
also  against  the  defendant  on  such  other  plea  or  pleas,  they  shall  give  a  verdict 
for  the  plaintiff,  and  such  damages  as  they  shall  think  proper,  which  he  shall 
recover  together  with  costs  of  suit :  provided  that  if  any  such  commissioner  shall 
neglect  to  tender  any  amends,  or  shall  have  tendered  insufficient  amends  before 
the  action  brought,  he  may,  by  leave  of  the  court  where  such  action  shall  de- 
pend, at  any  time  before  issue  joined,  pay  into  court  such  sum  of  money  as  he 
shall  think  fit,  whereupon  such  proceedings  shall  be  had  in  court  as  in  other 
actions  where  the  defendant  is  allowed  to  pay  money  into  court. 

XLIV.  And  be  it  enacted.  That  every  action  brought  against  any  person  for 
any  thing  done  in  pursuance  of  this  act  shall  be  commenced  within  three  calendar 
months  next  after  the  fact  committed ;  and  the  defendant  or  defendants  in  any 
such  case  may  plead  the  general  issue,  and  give  this  act  and  the  special  matter 
in  evidence  at  the  trial,  and  that  the  same  was  done  by  authority  of  this  act  ;  and 
if  it  shall  appear  so  to  have  been  done,  or  that  such  action  was  commenced  after 
the  time  before  limited  for  bringing  the  same,  the  jury  shall  find  for  the  defendant 
or  defendants;  and  if  there  be  a  verdict  for  the  defendant  or  defendants,  or  if  the 
plaintifF  or  plaintiffs  shall  be  nonsuited,  or  discontinue  his  or  their  action  or  suit 
after  appearance  thereto,  or  if  upon  demurrer  judgment  shall  be  given  against  the 
plaintifF  or  plaintiffs,  the  defendant  or  defendants  shall  recover  double  costs. 

XLV.  And  be  it  enacted,  Tliat  it  shall  be  lawful  for  the  commissioners  as 
often  as  they  shall  think  fit,  by  writing  under  their  hands,  to  appoint  one  or 
more  person  or  persons  as  assignee  or  assignees  of  the  bankrupt's  real  and  personal 
estate,  or  of  any  part  thereof,  which  assignee  or  assignees  shall  or  may  be  re- 
moved at  the  meeting  of  the  creditors  for  the  choice  of  assignees,  if  they  shall 
think  fit ;  and  such  assignee  or  assignees  so  removed  shall  deliver  up  and  assign 
all  the  estate  of  the  bankrupt  come  to  his  or  their  possession  to  the  assignees,  so 
chosen  as  liereinafler  mentioned,  and  all  the  estate  of  the  bankrupt,  which  shall 
be  so  delivered  up  and  assigned,  shall  be  as  effectually  and  legally  vested  in  the 
assignees  so  chosen  as  aforesaid,  as  if  the  first  assignment  had  been  made  to 
them  by  the  commissioners  ;  and  if  such  first  assignee  or  assignees  shall  not 
within  ten  days  after  notice  given  of  the  said  choice  of  assignees,  and  of  their 
consent  to  accept  such  assignment,  signified  to  the  first  assignee  or  assignees  by 
writing  under  their  hands,  make  such  assignment  and  delivery  as  aforesaid,  every 
such  first  assignee  shall  forfeit  two  hundred  pounds. 

XLVI.  And  be  it  enacted.  That  at  the  three  several  meetings  so  appointed  by 
the  commissioners  as  aforesaid,  and  at  every  other  meeting  by  them  appointed 
for  proof  of  debts  (whereof  and  of  the  purport  whereof,  ten  days'  notice  shall 
have  been  given  in  the  London  Gazette)  every  creditor  of  the  bankrupt  may 
prove  his  debt  by  his  own  oath  ;  and  all  bodies  politic  and  public  companies 
incorporated  or  authorized  to  sue  or  bring  actions,  either  by  charter  or  act  of 
parliament,  may  prove  by  an  agent,  provided  such  agent  shall  in  his  deposition 
swear  that  he  is  such  agent  as  aforesaid  and  that  he  is  authorized  to  make  such 
proof;  and  if  any  creditor  shall  live  remote  from  the  place  of  the  meeting  of  the 
commissioners  he  may  prove  by  affidavit,  sworn  before  a  master  in  chancery, 
ordinary  or  extraordinary  ;  or  if  such  creditor  shall  live  out  of  England,  by 
affidavit  sworn  before  a  magistrate  where  such  creditor  shall  be  residing,  and  at- 
tested by  a  notary  public,  British  niinister,  or  consul,  and  no  creditor  shall  pay 
any  contribution  on  account  of  any  such  debt ;  provided  that  it  shall  be  lawful 
for  the  said  commissioners  to  examine  upon  oath,  cither  by  word  of  mouth  or  by 
interrogatories  in  writing,  every  person  claiming  to  prove  a  debt  under  the  said 
commission,  or  to  require  such  further  proof,  and  to  examine  such  other  per- 
sons  in   relation  thereto,  as  they  shall  think  fit. 

XLV  11.  And  be  it  enacted.  That  every  person  with  whom  any  bankrupt 
shall  have  really  and  bond  fide  contracted  any  debt  or  demand  before  the  issuing 
the  commission  against  him,  shall,  notwithstanding  any  prior  act  of  bankruptcy 
committed  by  such  bankrupt,  be  admitted  to  prove  the  same,  and  be  a  creditor 
under  such  commission,  as  if  no  such  act  of  bankruptcy  had  been  committed, 
provided  such  person  had  not,  at  the  time  the  same  was  contracted,  notice  of 
any  act  of  bankruptcy  by  such  bankrupt  committed. 
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XLVIII.  And  be  it  enacted,  That  when  any  bankrupt  shall  have  been  inJ 
debted,  at  the  time  of  issuing  the  commission  against  him,  to  any  servant  or 
clerk  of  such  bankrupt,  in  respect  of  the  wages  or  salary  of  such  servant  or 
clerk,  it  shall  be  lawful  for  the  commissioners,  upon  proof  thereof,  to  order  so 
much  as  shall  be  so  due  as  aforesaid,  not  exceeding  six  months'  wages  or  salary, 
to  be  paid  to  such  servant  or  clerk  out  of  the  estate  of  such  bankrupt ;  and  such 
servant  or  clerk  shall  be  at  liberty  to  prove  under  the  commission  for  any  sum 
not  exceeding  such  last-mentioned  amount. 

XLIX.  And  be  it  enacted,  Thatjwhere  any  person  shall  be  an  apprentice  to 
a  bankrupt  at  the  time  of  issuing  of  the  commission  against  him,  the  issuing  of 
such  commission  shall  be  and  enure  as  a  complete  discharge  of  the  indenture  or 
indentures  whereby  such  apprentice  was  bound  to  such  bankrupt ;  and  if  any 
sum  shall  have  been  really  and  bond  fide  paid,  by  or  on  the  behalf  of  such  appren- 
tice to  the  bankrupt,  as  an  apprentice  fee,  it  shall  be  lawful  for  the  commis- 
sioners, upon  proof  thereof,  to  order  any  sum  to  be  paid  to  or  for  the  use  of  such 
apprentice  which  they  shall  think  reasonable,  regard  being  had,  in  estimating 
such  sum,  to  the  amount  of  the  sum  so  paid  by  or  on  behalf  of  such  apprentice 
to  the  bankrupt,  and  to  the  time  during  which  such  apprentice  shall  have  resided 
with  the  bankrupt  previous  to  the  issuing  of  the  commission. 

L.  And  be  it  enacted.  That  where  there  has  been  mutual  credit  given  by  the 
bankrupt  and  any  other  person,  or  where  there  are  mutual  debts  between  the 
bankrupt  and  any  otlier  person,  the  commissioners  shall  state  the  account 
between  them,  and  one  debt  or  demand  may  be  set  against  another,  notwith- 
standing any  prior  act  of  bankruptcy  committed  by  such  bankrupt  before  the 
credit  given  to  or  the  debt  contracted  by  him,  and  what  shall  appear  due  on 
either  side  on  the  balance  of  such  account,  and  no  more,  shall  be  claimed  or  paid 
on  either  side  respectively,  and  every  debt  or  demand  hereby  made  proveable 
against  the  estate  of  the  bankrupt,  may  also  be  set  off  in  manner  aforesaid 
against  such  estate  ;  provided  that  the  person  claiming  the  benefit  of  such  set- 
off had  not,  when  such  credit  was  given,  notice  of  an  act  of  bankruptcy  by  such 
bankrupt  committed. 

LI.  And  be  it  enacted,  That  any  person  who  shall  have  given  credit  to  the 
bankrupt  upon  valuable  consideration,  for  any  moftey  or  other  matter  or  tiling 
whatsoever,  which  shall  not  have  become  payable  when  such  bankrupt  com- 
mitted an  act  of  bankruptcy,  and  whether  such  credit  shall  have  been  given 
upon  any  bill,  bond,  note,  or  other  negociable  security  or  not,  shall  be  entitled  to 
prove  such  debt,  bill,  bond,  note  or  other  security,  as  if  the  same  was  payable 
presently,  and  receive  dividends  equally  with  the  other  creditors,  deducting 
only  thereout  a  rebate  of  interest  for  what  he  shall  so  receive,  at  the  rate  of  five 
per  cent.,  to  be  computed  from  the  declaration  of  a  dividend  to  the  time  such 
debt  would  have  become  payable,  according  to  the  terms  upon  which  it  was 
contracted. 

LI  I.  And  be  it  enacted.  That  any  person  who  at  the  issuing  the  commission 
shall  be  surety  or  liable  for  any  debt  of  the  bankrupt,  or  bail  for  the  bankrupt, 
either  to  the  sheriff  or  to  the  action,  if  he  shall  have  paid  the  debt,  or  any  part 
thereof  in  discharge  of  the  whole  debt  (although  he  may  have  paid  the  same  after 
the  commission  issued),  if  the  creditor  shall  have  proved  his  debt  under  the 
commission,  shall  be  entitled  to  stand  in  the  place  of  such  creditor  as  to  the 
dividends  and  all  other  rights  under  the  said  commission  which  such  creditor 
possessed  or  would  be  entitled  to  in  respect  of  such  proof;  or  if  the  creditor 
shall  not  have  proved  under  the  commission,  such  surety  or  person  liable,  or  bail, 
shall  be  entitled  to  prove  his  demand  in  respect  of  such  payment  as  a  debt  under 
the  commission,  not  disturbing  the  former  dividends,  and  may  receive  dividends 
with  the  other  creditors,  although  he  may  have  become  surety  liable  or  bail  as 
aforesaid,  after  an  act  of  bankruptcy  committed  by  such  bankrupt ;  provided  that 
such  person  had  not,  when  he  became  such  surety  or  bail,  or  so  liable  as  afore- 
said, notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed. 

LIU.  And  be  it  enacted.  That  the  obligee  in  any  lK)ttomry  or  respondentia 
bond,  and  the  assured  in  any  policy  of  insurance  made  upon  good  and  valuable 
consideration,  shall  be  admitted  to  claim,  and  after  the  loss  or  contingency  shall 
have  happened,  to  prove  his  debt  or  demand  in  respect  thereof,  and  receive 
dividends  with  the  other  creditors  as  if  the  loss  or  contingency  had  happened 
before  the  issuing  the  commission  against  such  obligor  or  insurer  ;  and  that  the 
person  effecting  any  policy  of  insurance  upon  ships  or  goods  with  any  person,  as 
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a  subscriber  or  underwriter,  becoming  bankiupt,  shall  be  entitled  to  prove  any 
loss  to  which  such  bankrupt  shall  be  liable  in  respect  of  such  subscription, 
although  tlie  person  so  eHecting  such  policy  was  not  beneficially  interested  in 
such  ships  or  goods,  in  case  the  person  or  persons  so  interested  is  not  or  are 
not  within  the  united  realm. 

LIV.  And  be  it  enacted,  That  any  annuity  creditor  of  any  bankrupt  by 
whatever  assurance  the  same  be  secured,  and  whether  there  were  or  not  any 
arrears  of  such  annuity  due  at  the  bankruptcy,  shall  be  entitled  to  prove  for  the 
value  of  such  annuity,  which  value  the  commissioners  shall  ascertain,  regard 
being  had  to  the  original  price  given  for  the  said  annuity,  deducting  therefrom 
such  diminution  in  the  value  thereof  as  shall  have  been  caused  by  the  lapse  of 
time  since  the  grant  thereof  to  the  date  of  the  commission. 

LV.  And  be  it  enacted,  That  it  shall  not  be  lawful  for  any  person  entitled  to 
any  annuity  granted  by  any  bankrupt,  to  sue  any  person  who  may  be  collateral 
surety  for  the  payment  of  such  annuity,  until  such  annuitant  shall  have  proved 
under  the  commission  against  such  bankrupt  for  the  value  of  such  annuity,  and 
for  the  payment  thereof;  and  if  such  surety  after  such  proof  pay  the  amount 
proved  as  aforesaid,  he  shall  be  thereby  discharged  from  all  claims  in  respect  of 
such  annuity;  and  if  such  surety  shall  not  (before  any  payment  of  the  said 
annuity  subsequently  to  the  bankruptcy  shall  have  become  due)  pay  the  sum  so 
proved  as  aforesaid,  he  may  be  sued  for  the  accruing  payments  of  such  annuity, 
until  such  annuitant  shall  have  paid  or  satisfied  the  amount  so  proved,  with  in- 
terest thereon  at  the  rate  of  four  per  cent,  per  annum,  from  the  time  of  notice  of 
such  proof  and  of  the  amount  thereof  being  given  to  such  surety  ;  and  after  such 
payment  or  satisfaction,  such  surety  shall  stand  in  the  place  of  such  annuitant  in 
respect  of  such  proof  as  aforesaid,  to  the  amount  so  paid  or  satisfied  as  aforesaid 
by  such  surety  ;  and  the  certificate  of  the  bankrupt  shall  be  a  discharge  to  him 
for  all  claims  of  such  annuitant  or  of  such  surety  in  respect  of  such  annuity  ; 
provided  that  such  surety  shall  be  entitled  to  credit  in  account  with  such  an- 
nuitant for  any  dividends  received  by  such  annuitant  under  the  commission, 
before  such  surety  shall  have  fully  paid  or  satisfied  the  amount  so  proved  as 
aforesaid. 

LVI.  And  be  it  enacted.  That  if  any  bankrupt  shall,  before  the  issuing  of  the 
commission,  have  contracted  any  debt,  payable  upon  a  contingency  which  shall 
not  have  happened  before  the  issuing  of  such  commission,  tlie  person  with  whom 
such  debt  has  been  contracted  may,  if  he  think  fit,  apply  to  the  commissioners 
to  set  a  value  upon  such  debt,  and  the  commissioners  are  hereby  required  to 
ascertain  the  value  thereof,  and  to  admit  such  person  to  prove  the  amount  so 
ascertained,  and  to  receive  dividends  thereon  ;  or  if  such  value  shall  not  be  so 
ascertained  before  the  contingency  shall  have  happened,  then  such  person  may,- 
after  such  contingency  shall  have  happened,  prove  in  respect  of  such  debt,  and 
receive  dividend  with  the  other  creditors,  not  disturbing  any  former  dividends  ; 
provided  such  person  had  not,  when  such  debt  was  contracted,  notice  of  an  act  of 
bankruptcy  by  such  bankrupt  committed. 

LVI  I.  And  be  it  enacted.  That  in  all  future  commissions  against  any  person 
or  persons  liable  upon  any  bill  of  exchange  or  promissory  note,  whereupon 
interest  is  not  reserved,  overdue  at  the  issuing  the  commission,  the  holder  of  such 
bill  of  exchange  or  promissory  note  shall  be  entitled  to  prove  for  interest  upon 
the  same,  to  be  calculated  by  the  commissioners  to  the  date  of  the  commission, 
at  such  rate  as  is  allowed  by  the  Court  of  King's  Bench,  in  actions  upon  such  bills 
or  notes. 

LVIII.  And  be  it  enacted,  That  if  any  plaintifFin  any  action  at  law,  or  suit 
in  equity,  or  petitioner  in  bankruptcy  or  lunacy,  shall  have  obtained  any  judg- 
ment, decree,  or  order  against  any  person  who  shall  tliereafter  become  bankrupt, 
for  any  debtor  demand  in  respect  of  which  such  plaintilFor  petitioner  shall  prove 
under  the  commission,  such  plaintiff  or  petitioner  shall  also  be  entitled  to  prove 
for  the  costs  which  he  shall  have  incurred  in  obtaining  the  same,  although  such 
costs  shall  not  have  been  taxed  at  the  time  of  the  bankruptcy. 

LTX.  And  be  it  enacted.  That  no  creditor  who  has  brought  any  action,  or 
instituted  any  suit  against  any  bankrupt,  in  respect  of  a  demand  prior  to  the 
bankruptcy,  or  which  might  have  been  proved  as  a  debt  under  the  commission, 
against  such  bankrupt,  shall  prove  a  debt  under  such  commission,  or  have  any 
claim  entered  upon  the  proceedings  under  such  commission,  without  relinquish- 
ing such  action  or  suit  ;  and  in  case  such  bankrupt  shall  be  in  prison  or  custody 
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at  the  suit  of  or  detained  by  such  creditor,  he  shall  not  prove  or  claim  as  aforesaid, 
without  giving  a  sufficient  authority  in  writing  for  the  discharge  of  such  bank- 
rupt ;  and  the  proving  or  claiming  a  debt  under  a  commission  by  any  creditor(a) 
shall  be  deemed  an  election  by  such  creditor  to  take  the  benefit  of  such  com- 
mission, with  respect  to  the  debt  so  proved  or  claimed ;  provided  that  such 
creditor  shall  not  be  liable  to  the  payment  of  such  bankrupt,  or  his  assignees,  of 
the  costs  of  such  action  or  suit  so  relinquished  by  him  ;  and  that  where  any  such 
creditor  shall  have  brought  any  action  or  suit  against  such  bankrupt,  jointly,  with 
any  other  person  or  persons,  his  relinquishing  such  action  or  suit  against  the 
bankrupt  shall  not  aflTect  such  action  or  suit  against  such  other  person  or  persons  : 
Provided  also,  that  any  creditor  who  shall  have  so  elected  to  prove  or  claim  as 
aforesaid,  if  the  commission  be  afterwards  superseded,  may  proceed  in  the  action 
as  if  he  had  not  so  elected,  and  in  bailable  actions  shall  be  at  liberty  to  arrest  the 
defendant  de  novo,  if  he  has  not  put  in  bail  below,  or  perfected  bail  above,  or  if 
the  defendant  has  put  in  or  perfected  such  bail,  to  have  recourse  against  such 
bciil,  by  requiring  the  bail  below  to  put  in  and  perfect  bail  above  within  the  first 
eight  days  in  term,  after  notice  in  the  London  Gazette  of  the  superseding  such 
commission,  and  by  suing  the  bail  upon  their  recognizance,  if  the  condition  thereof 
is  broken. 

LX.  And  be  it  enacted.  That  whenever  it  shall  appear  to  the  assignees  or  two 
or  more  creditors,  who  have  each  proved  debts  to  the  amount  of  twenty  pounds 
or  upwards,  that  any  debt  proved  under  the  commission  is  not  justly  due  either 
in  whole  or  in  part,  such  assignees  or  creditors  may  make  representation  thereof 
to  the  commissioners ;  and  it  shall  be  lawful  for  the  said  commissioners  to  summon 
before  them  and  examine  upon  oath  any  person  who  shall  have  so  proved  as 
aforesaid,  together  with  any  person  whose  evidence  may  appear  to  the  commis- 
sioners to  be  material,  either  in  support  of  or  in  opposition  to  any  such  debt ; 
and  if  the  said  commissioners,  upon  the  evidence  given  on  both  sides,  or  (if 
the  person  who  shall  have  so  proved  as  aforesaid  shall  not  attend  to  be  examined, 
having  been  first  duly  summoned,  or  notice  having  been  left  at  his  last  place  of 
abode)  upon  the  evidence  adduced  by  such  assignees  or  creditors  as  aforesaid, 
shall  be  of  opinion  that  such  debt  is  not  due  either  wholly  or  in  part,  the  said, 
commissioners  shall  be  at  liberty  to  expunge  the  same,  either  wholly  or  in  part, 
from  the  proceedings :  Provided  that  such  assignees  or  creditors  requiring  such, 
investigation  shall,  before  it  is  instituted,  sign  an  undertaking  to  be  filed  with 
the  proceedings,  to  pay  such  costs  as  the  commissioners  shall  adjudge  to  the 
creditor  who  has  proved  such  debt  as  aforesaid,  such  costs  to  be  recovered  by 
petition :  Provided  also,  that  such  assignees  or  creditors  may  apply  in  the  first 
instance  by  petition  to  the  lord  chancellor,  or  that  either  party  may  petition 
against  the  determination  of  the  commissioners. 

LXI,  And  be  it  enacted,  Tliat  at  the  second  meeting  appointed  by  the  com- 
missioners as  aforesaid,  or  any  adjournment  thereof,  assignees  of  the  bankrupt's 
estate  and  effects  shall  be  chosen  ;  and  all  creditors  who  have  proved  debts 
under  the  commission  to  the  amount  often  pounds  and  upwards  sliall  be  entitled 
to  vote  In  such  choice  ;  and  also  any  person  authorized  by  letter  of  attorney 
from  any  such  creditor  or  creditors,  upon  proof  of  the  execution  thereof,  either 
by  affidavit  sworn  before  a  master  in  chancery,  ordinary  or  extraordinary,  or  by 
oath  before  the  commissioners  viva  voce,  and  in  case  of  creditors  residing  out  of 
England,  by  oath  before  a  magistrate  where  the  party  shall  be  residing,  duly 
attested  by  a  notary  public,  British  minister  or  consul,  and  the  choice  shall  be, 
made  by  the  major  part  in  value  of  the  creditors  so  entitled  to  vote  :  Provided 
that  the  commissioners  shall  have  power  to  reject  any  person  so  chosen  who 
shall  appear  to  them  unfit  to  be  such  assignee  as  aforesaid  ;  and  upon  such  re- 
jection a  new  choice  of  another  assignee  or  assignees  shall  be  made  as  aforesaid. 

LXII.  And  be  it  enacted.  That  In  all  commissions  against  one  or  more  of 
the  partners  of  a  firm,  any  creditor  to  whom  the  bankrupt  or  bankrupts  is  or  are 
Indebted,  jointly  with  the  other  partner  or  partners  of  the  said  firm,  or  any  of 
them,  shall  be  entitled  to  prove  his  debt  under  such  commission  for  the  purpose 
only  of  voting  in  the  choice  of  assignees  under  such  commission,  and  of  assenting 
to  or  dissenting  from  the  certificate  of  such  bankrupt  or  bankrupts,  or  of  cither 
of  such  purposes,  but  such  creditor  shall  not  receive  any  dividend  out  of  the 


(a)  See  Whittaker  v.  Mason,  4  Bingh.  N.  C.  303. 
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Separate  estate  of  the  bankrupt  or  bankrupts,  until  all  the  separate  creditors  sliall 
have  received  tlie  full  amount  of  their  respective  debts,  unless  such  creditor  shall 
be  a  petitioning  creditor  in  a  commission  against  one  member  of  a  firm. 

LXIIL  And  be  it  enacted,  That  the  commissioners  shall  assign  to  the  assig- 
nees, for  the  benefit  of  the  creditors  of  the  bankrupt,  all  the  present  and  future 
personal  estate  of  such  bankrupt,  wheresoever  the  same  may  be  found  or  known, 
and  all  property  which  he  may  purchase,  or  which  may  revert,  descend,  be  de- 
vised, or  bequeathed  or  come  to  him,  before  he  sliall  have  obtained  his  certificate ; 
and  the  commissioners  shall  also  assign  as  aforesaid  all  debts  due,  or  to  be  due 
to  the  bankrupt  wheresoever  the  same  may  be  found  or  known,  and  such  assign- 
ment shall  vest  the  property,  right,  and  interest  in  such  debts  in  such  assignees, 
as  fully  as  if  tiie  assurance  whereby  they  are  secured  had  been  made  to  such 
assignees ;  ahd  after  such  assignment,  neither  the  bankrupt  nor  any  person 
claiming  through  or  under  him  shall  have  power  to  recover  the  same,  nor  to 
make  any  release  or  discharge  thereof,  neither  shall  the  same  be  attached  as  the 
debt  of  the  bankrupt  by  any  person  according  to  the  custom  of  the  city  of 
London  or  otherwise,  but  such  assignees  shall  have  like  remedy  to  recover  the 
same  in  their  own  names  as  the  bankrupt  himself  might  have  had  if  he  had  not 
been  adjudged  bankrupt. 

LXIV.  And  be  it  enacted.  That  the  commissioners  shall,  by  deed  indented 
and  enrolled  in  any  of  his  Majesty's  courts  of  record,  convey  to  the  said  assig- 
nees, for  the  benefit  of  the  creditors  as  aforesaid,  all  lands,  tenements,  and  here- 
ditaments, except  copy  or  customary  liold,  in  England,  Scotland,  Ireland,  or  in 
any  of  the  dominions,  plantations,  or  colonies,  belonging  to  his  Majesty,  to  which 
any  bankrupt  is  entitled,  and  all  interest  to  which  such  bankrupt  is  entitled  in 
any  of  such  lands,  tenements,  or  hereditaments,  and  of  which  he  might  according 
to  the  laws  of  the  several  countries,  dominions,  plantations,  or  colonies,  have 
disposed,  and  all  such  lands,  tenements,  and  hereditaments  as  he  shall  purchase 
or  shall  descend,  be  devised,  revert  to,  or  come  to  such  bankrupt  before  he  shall 
have  obtained  his  certificate,  and  all  deeds,  papers,  and  writings  respecting  the 
same,  and  every  such  deed  shall  be  valid  against  the  bankrupt,  and  against  all 
persons  claiming  imder  him  ;  Provided,  that  where  according  to  the  laws  of 
any  such  plantation  or  colony  such  deed  would  require  registration,  enrolment,  or 
recording,  the  same  shall  be  so  registered,  enrolled,  or  recorded,  according  to 
the  laws  of  such  plantation  or  colony,  and  no  such  deed  shall  invalidate  the  title 
of  any  purchaser  for  valuable  consideration  prior  to  such  registration,  enrolment, 
or  recording,  without  notice  that  the  commission  has  issued. 

LXV.  And  be  it  enacted.  That  the  commissioners  shall  by  deed,  indented 
and  enrolled  as  aforesaid  make  sale  for  the  benefit  of  the  creditors  as  aforesaid  of 
any  lands,  tenements,  and  hereditaments,  situate  either  in  England  or  Ireland, 
whereof  the  bankrupt  is  seised  of  any  estate  tail  in  possession,  reversion,  or  re- 
mainder, and  whereof  no  reversion  or  remainder  is  in  the  crown,  the  gift  or  pfo- 
vision  of  the  crown ;  and  every  such  deed  shall  be  good  against  the  said  bankrupt, 
and  the  issue  of  his  body,  and  against  all  persons  claiming  imder  him  after  he 
became  bankrupt,  and  against  all  persons  whom  the  said  bankrupt  by  fine, 
common  recovery,  or  any  other  means,  might  cut  off  or  debar  from  any  re- 
mainder, reversion,  or  other  interest,  in  or  out  of  any  of  the  said  lands,  tene- 
ments, and  hereditaments. 

LXVI.  And  be  it  enacted.  That  the  lord  chancellor  may,  upon  petition, 
order  any  conveyance  or  assignment,  either  of  the  real  or  personal  estate  of  the 
bankrupt,  made  either  to  assignees  appointed  by  the  commissioners  or  chosen  by 
the  creditors,  and  any  enrolment  thereof,  to  be  vacated,  provided  that  no  title  of 
any  purchaser  under  any  conveyance  prior  to  such  order  be  thereby  affected, 
and  that  no  estate  previously  barred  be  thereby  revived ;  and  the  lord  chancellor 
may  order  the  commissioners  to  execute  a  new  assignment  or  assignments  of  the 
debts  and  effects  unreceived  and  not  disposed  of  by  the  tlien  assignee  or  assignees 
to  any  other  person  or  persons  to  be  chosen  by  the  creditors  as  afore'^aid,  or  to 
execute  a  new  conveyance  of  the  real  estate  unsold  or  not  conveyed  to  such 
person  or  persons,  and  in  such  manner  as  the  lord  chancellor  shall  direct ;  and 
if  such  new  assignment  shall  be  ordered,  the  debts  and  personal  estate  of  the 
bankrupt  shall  be  thereby  vested  in  such  new  assignees,  and  it  shall  be  lawful 
for  them  to  sue  for  the  same,  and  to  discharge  any  action  or  suit,  or  to  give  any 
acquittance  for  such  debts,  as  effectually  as  the  former  assignees  might  have 
done ;  and  the  commissioners  shall,  in  the  two  London  Gazettes  next  after  the 
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removal  of  such  assignee  or  assignees,  and  such  new  appointment  as  aforesaid, 
cause  advertisements  to  be  inserted  giving  notice  of  such  removal  and  appoint- 
ment, and  directing  persons  indebted  to  the  bankrupt's  estate  not  to  pay  any 
debt  to  the  assignee  or  assignees  so  removed ;  and  if  such  new  conveyance  as 
aforesaid  shall  be  ordered  as  aforesaid,  it  shall  be  valid  without  any  conveyance 
from  any  former  assignee  or  assignees,  or  his  or  their  heirs  or  assigns,  provided 
that  the  order  so  made  for  vacating  any  bargain  and  sale  be  enrolled ;  and  any 
bargain  and  sale  to  be  executed  in  pursuance  thereof  shall  be  enrolled  in  the 
same  court  as  the  first  bargain  and  sale  of  the  same  estate  was  enrolled. 

LXVII.  And  be  it  enacted,  That  whenever  an  assignee  shall  die,  or  a  new 
assignee  or  assignees  shall  be  chosen  as  aforesaid,  no  action  at  law  or  suit  in 
equity  shall  be  thereby  abated,  but  the  court  in  which  any  action  or  suit  is  de- 
pending may,  upon  the  suggestion  of  such  death  or  removal  antl  new  choice, 
allow  the  name  of  the  surviving  or  new  assignee  or  assignees  to  be  substituted  in 
the  place  of  the  former  ;  and  such  action  or  suit  shall  be  prosecuted  in  the  name 
or  names  of  the  said  surviving  or  new  assignee  or  assignees,  in  the  same  manner 
as  if  he  or  they  had  originally  commenced  the  same. 

LXVIII.  And  be  it  enacted.  That  the  commissioners  shall  have  power,  by 
deed  indented  and  enrolled  in  any  of  his  Majesty's  courts  of  record,  to  make 
sale,  for  the  benefit  of  the  creditors,  of  any  copyhold  or  customaryhold  lands, 
or  of  any  interest  to  which  any  bankrupt  is  entitled  therein,  and  thereby  to  en- 
title or  authorize  any  person  or  persons  on  their  behalf  to  surrender  the  same  for 
the  purpose  of  any  purchaser  or  purchasers  being  admitted  thereto. 

LXIX.  And  be  it  enacted,  That  every  person,  to  whom  any  sale  of  copyhold 
or  customary  lands  or  tenements  shall  be  made  by  the  commissioners,  shall,  be- 
fore he  enter  into  or  take  any  profit  of  the  same,  agree  and  compound  with  the 
lords  of  the  manors  of  whom  the  same  shall  be  holden,  for  fines,  dues,  and  other 
services  as  heretofore  have  been  usually  paid  for  the  same,  and  thereupon  the 
said  lords  shall,  at  the  next  or  any  subsequent  court  to  be  holden  for  the  said 
manors,  grant  unto  such  vendee,  upon  request,  the  said  copy  or  customary  lands 
or  tenements  for  such  estate  or  interest  as  shall  have  been  so  sold  to  him  as 
aforesaid,  reserving  the  ancient  rents,  customs,  and  services,  and  shall  admit  him 
tenant  of  the  same. 

LXX.  And  be  it  enacted,  Tliat  if  any  bankrupt  shall  have  granted,  conveyed, 
assured,  or  pledged  any  real  or  personal  estate,  or  deposited  any  deeds,  such 
grant,  conveyance,  assurance,  pledge,  or  deposit  being  upon  condition  or  power 
of  redemption  at  a  future  day,  by  payment  of  money  or  otherwise,  the  assignees 
may,  before  the  time  of  the  performance  of  such  condition,  make  tender  or  pay- 
ment of  money,  or  other  performance,  according  to  such  condition,  as  fully  as 
the  bankrupt  might  have  done,  and  after  such  tender,  payment,  or  performance, 
may  sell  and  dispose  of  such  real  or  personal  estate  for  the  benefit  of  the  cre- 
ditors as  aforesaid. 

LXXI.  And  be  it  enacted.  That  if  any  real  or  personal  estate  or  debts  of  any 
bankrupt  be  extended  after  he  shall  have  become  bankrupt,  by  any  person  under 
pretence  of  his  being  an  accountant  of  or  debtor  to  the  king,  the  commissioners 
may  examine  upon  oath,  whether  the  said  debt  was  due  to  such  debtor  or  ac- 
countant upon  any  contract  originally  made  between  such  accountant  and  tlie 
bankrupt,  and  if  such  contract  was  originally  made  with  any  other  person  than 
the  said  debtor  or  accountant,  or  in  trust  for  any  other  person  or  persons,  the 
commissioners  may  sell  and  dispose  of  such  real  and  personal  estate  or  debts,  for  the 
benefit  of  the  creditors  under  the  commission,  and  such  sale  shall  be  valid  against 
the  said  extent,  and  all  persons  claiming  under  it ;  and  any  person  to  whom  the 
said  real  and  personal  estate  or  debts  shall  be  bargained,  sold,  granted,  or  as- 
signed by  the  commissioners,  shall  have  and  may  recover  the  same  against  any 
person  who  shall  detain  the  same. 

LXX II.  And  be  it  enacted,  That  if  any  bankrupt  at  the  time  he  becomes 
bankrupt,  shall,  by  the  consent  and  permission  of  the  true  owner  thereof,  have  in 
his  possession,  order,  or  disposition  any  goods  or  chattels,  whereof  he  was  re- 
puted owner,  or  whereof  he  had  taken  upon  him  the  sale,  alteration,  or  disposi- 
tion as  owner,  the  commissioners  shall  have  power  to  sell  and  dispose  of  the 
same  for  the  benefit  of  the  creditors  under  the  commission :  Provided,  that  nothing 
herein  contained  shall  invalidate  or  afl'ect  any  transfer  or  assignment  of  any  ship 
or  vessel,  or  any  share  thereof,  made  as  a  security  for  any  debt  or  debts,  either 
by  way  of  mortgage  or  assignment,  duly  registered  according  to  the  provisions 
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•  of  an  act  of  parliament  made  in  the  fourth  year  of  his  present  Majesty,  intituled 
An  Act  for  the  Registering  of  Vessels. 

LXXIII.  And  be  it  enacted,  That  if  any  bankrupt,  being  at  the  time 
insolvent,  shall  (except  upon  the  maniage  of  any  of  his  children,  or  for  some 
valuable  consideration)  have  conveyed,  assigned,  or  transferred  to  any  of  his 
children,  or  any  other  person,  any  hereditaments,  offices,  fees,  annuities,  leases, 
goods,  or  chattels,  or  have  delivered  or  made  over  to  any  such  person  any  bills, 
bonds,  notes,  or  other  securities,  or  have  transferred  his  debts  to  any  other  person 
or  persons,  or  into  any  other  person's  name,  the  commissioners  shall  have  power 
to  sell  and  dispose  of  the  same  as  aforesaid  ;  and  every  such  sale  shall  be  valid 
against  the  bankrupt,  and  such  children  and  persons  as  aforesaid,  and  against  all 
persons  claiming  under  him. 

LiXXlV.  And  be  it  enacted.  That  no  distress  for  rent  made  and  levied  after 
an  act  of  bankruptcy  upon  the  goods  or  effects  of  any  bankrupt  (whether  before 
or  after  the  issuing  of  the  commission),  shall  be  available  for  more  than  one  year's 
rent,  accrued  prior  to  the  date  of  the  commission,  but  the  landlord  or  party  to 
whom  the  rent  shall  be  due  shall  be  allowed  to  come  in  as  a  creditor  under  the 
commission  for  the  overplus  of  tlie  rent  due,  and  for  which  the  distress  shall  not 
be  available. 

LXXV.  And  be  it  enacted.  That  any  bankrupt  entitled  to  any  lease  or  agree- 
ment for  a  lease,  if  the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any 
rent  accruing  after  the  date  of  the  commission,  or  to  be  sued  in  respect  of  any 
subsequent  nonobservance  or  nonperformance  of  the  conditions,  covenants,  or 
agreements  therein  contained  ;  and  if  the  assignees  decline  the  same  shall  not  be 
liable  as  aforesaid,  in  case  he  deliver  up  such  lease  or  agreement  to  the  lessor  or 
such  person  agreeing  to  grant  a  lease,  within  fourteen  days  after  he  shall  have 
had  notice  that  the  assignees  shall  have  declined  as  aforesaid :  and  if  the  assig- 
nees shall  not  (upon  being  thereto  required)  elect  whether  they  will  accept  or 
decline  such  lease  or  agreement  for  a  lease,  the  lessor  or  person  so  agreeing  as 
aforesaid,  or  any  person  entitled  under  such  lessor  or  person  so  agreeing,  shall 
be  entitled  to  apply  by  petition  to  the  lord  chancellor,  who  may  order  them  to 
elect  and  deliver  up  such  lease  or  agreement,  in  case  they  shall  decline  the  same, 
and  the  possession  of  the  premises,  or  may  make  such  other  order  therein  as  he 
shall  think  fit, 

LXXVI.  And  be  it  enacted.  That  if  any  bankrupt  shall  have  entered  into 
any  agreement  for  the  purchase  of  any  estate  or  interest  in  land,  the  vendor 
thereof,  or  any  person  claiming  under  him,  if  the  assignees  of  such  bankrupt 
shall  not  (upon  being  thereto  required)  elect  whether  they  will  abide  by  and 
execute  such  agreement,  or  abandon  the  same,  shall  be  entitled  to  apply  by  pe- 
tition to  the  lord  chancellor,  who  may  thereupon  order  them  to  deliver  up  the 
said  agreement  and  the  possession  of  the  premises,  to  the  vendor  or  person  claim- 
ing under  him,  or  may  make  such  other  order  therein  as  he  shall  think  fit. 

LXXVII.  Arid  be  it  enacted.  That  all  powers  vested  in  any  bankrupt  which 
he  might  legally  execute  for  his  own  benefit  (except  the  right  of  nomination  to 
any  vacant  ecclesiastical  benefice),  may  be  executed  by  the  assignees  for  the 
benefit  of  the  creditors,  in  such  manner  as  the  bankrupt  might  have  executed  the 
same. 

LXXVI  1 1.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  lord  chan- 
cellor, upon  the  petition  of  the  assignees  or  of  any  purchaser  from  them  of  any 
part  of  the  bankrupt's  estate,  if  such  bankrupt  shall  not  try  the  validity  of  the 
commission,  or  if  there  shall  have  been  a  verdict  at  law  establishing  its  validity, 
to  order  the  bankrupt  to  join  in  any  conveyance  of  such  estate,  or  any  part 
thereof;  and  if  he  shall  not  execute  such  conveyance  within  the  time  directed 
by  the  order,  such  bankrupt  and  all  persons  claiming  under  him  shall  be  stopped 
from  objecting  to  the  validity  of  such  conveyance;  and  all  estate,  right,  or  title 
which  such  bankrupt  had  therein,  shall  be  as  effectually  barred  by  such  order  as 
if  such  conveyance  had  been  executed  by  him. 

LXXIX.  And  be  it  enacted.  That  if  any  bankrupt  shall  as  trustee  be  seised, 
possessed  of,  or  entitled  to,  either  alone  or  jointly,  any  real  or  personal  estate,  or 
any  interest  secured  upon  or  arising  out  of  the  same,  or  shall  have  standing  in 
his  name  as  trustee,  either  alone  or  jointly,  any  government  stock,  funds,  or  an- 
nuities or  any  of  the  stock  of  any  public  company,  either  in  England,  Scotland, 
or  Ireland,  it  shall  be  lawful  for  the  lord  chancellor,  on  the  petition  of  the  per- 
son or  persons  entitled  in  possession  to  the  receipts  of  the  rents,  issues,  and 
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profits,  dividends.  Interest  or  produce  thereof,  on  due  notice  given  to  all  other 
persons  (if  any)  interested  therein,  to  order  the  assignees,  and  all  persons  whose 
act  or  consent  thereto  is  necessary,  to  convey,  assign,  or  transfer  the  said  estate, 
interest,  stock,  funds,  or  annuities  to  such  person  or  persons  as  the  lord  chan- 
cellor shall  think  fit,  upon  the  same  trusts  as  the  said  estate,  interest,  stock, 
funds,  or  annuities  were  subject  to  before  the  bankruptcy,  or  such  of  them  as 
shall  be  then  subsisting  and  capable  of  taking  effect :  and  also  to  receive  and  pay 
over  the  rents,  issues,  and  profits,  dividends,  interest,  or  produce  thereof,  as  the 
lord  chancellor  shall  direct. 

LXXX.  And  be  it  enacted.  That  if  any  bankrupt  shall  have  any  government 
stock,  funds,  or  annuities,  or  any  of  the  stock  of  any  public  company,  either  in 
England,  Scotland,  or  Ireland,  standing  in  his  name  in  his  own  right,  it  shall  be 
lawful  for  the  commissioners,  by  writing  under  their  hands,  to  order  all  persons 
whose  act  or  consent  is  thereto  necessary  to  transfer  the  same  into  the  name  of 
the  assignees,  and  to  pay  all  dividends  upon  the  same  to  such  assignees :  and  all 
such  persons  whose  act  or  consent  is  so  necessary  as  aforesaid,  are  hereby  indem- 
nified for  all  things  done  or  permitted  pursuant  to  such  order. 

LXXX  I.  And  be  it  enacted.  That  all  conveyances  by,  and  all  contracts  and 
other  dealings  and  transactions  by  and  with  any  bankrupt,  bona  Jide  made  and 
entered  into  more  than  two  calendar  months  before  the  date  and  issuing  of  the 
commission  against  him,  and  all  executions  and  attachments  against  the  lands 
and  tenements  or  goods  and  chattels  of  such  bankrupt,  bo7id  fide  executed  or 
levied  more  than  two  calendar  months  before  the  issuing  of  such  commission, 
shall  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  him  committed  : 
Provided  the  person  or  persons  so  dealing  with  such  bankrupt,  or  at  whose  suit 
or  on  whose  account  such  execution  or  attachment  shall  have  issued,  had  not 
at  the  time  of  such  conveyance,  contract,  dealing,  or  transaction,  or  at  the  time 
of  executing  or  levying  such  execution  or  attachment,  notice  of  any  prior  act  of 
bankruptcy  by  him  committed  :  Provided  also,  That  where  a  commission  has 
been  superseded,  if  any  other  commission  shall  issue  against  any  person  or  per- 
sons comprised  in  such  first  commissi(Jn,  within  two  calendar  months  next  after 
it  shall  have  been  superseded,  no  such  conveyance,  contract,  dealing  or  trans- 
action, execution,  or  attachment,  shall  be  valid,  unless  made,  entered  into,  exe- 
cuted, or  levied  more  than  two  calendar  months  before  the  issuing  the  first 
commission. 

LXXXII.  And  be  it  further  enacted.  That  all  payments  really  and  bond  fide 
made,  or  which  shall  hereafter  be  made  by  any  bankrupt,  or  by  any  person  on 
his  behalf,  before  the  date  and  issuing  of  the  commission  against  such  bankrupt, 
to  any  creditor  of  such  bankrupt  (such  payment  not  being  a  fraudulent  prefe- 
rence of  such  creditor),  shall  be  deemed  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed  ;  and  all  payments  really  and  bond  fide 
made,  or  which  shall  hereafter  be  made  to  any  bankrupt  before  the  date  and  is- 
suing of  the  commission  against  such  bankrupt,  shall  be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  such  bankrupt  committed ;  and  such 
creditor  shall  not  be  liable  to  refund  the  same  to  the  assignees  of  such  bankrupt, 
provided  the  person  so  dealing  with  the  said  bankrupt  had  not,  at  the  time  of 
such  payment  by  or  to  such  bankrupt,  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed. 

LXXX  1 1 1.  And  be  it  enacted,  That  the  issuing  of  a  commission  shall  be 
deemed  notice  of  a  prior  act  of  bankruptcy  (if  any  act  of  bankruptcy  had  been 
actually  committed  before  the  issuing  the  commission),  if  the  adjudication  of 
the  person  or  persons  against  whom  such  commission  has  issued  shall  have  been 
notified  in  the  London  Gazette,  and  the  jjerson  or  persons  to  be  affected  by  such 
notice  may  reasonably  be  presumed  to  have  seen  the  same. 

LXXXIV.  And  be  it  enacted.  That  no  person  or  body  corporate,  or  public 
company,  having  in  his  or  their  possession  or  custody  any  money,  goods,  wares, 
merchandises,  or  effects  belonging  to  any  bankrupt,  shall  be  endangered  by  rea- 
son of  the  payment  or  delivery  thereof  to  the  bankrupt,  or  his  order  ;  provided 
such  person  or  company  had  not,  at  the  time  of  such  delivery  or  payment,  notice 
that  such  bankrupt  had  committed  an  act  of  bankruptcy. 

LXXXV.  And  be  it  enacted.  That  if  any  accredited  agent  of  any  body  cor- 
porate or  public  company  shall  have  had  notice  of  any  act  of  bankruptcy,  sucli 
body  corporate  or  company  shall  be  thereby  deemed  to  have  had  such  notice. 
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LXXXVI.  And  be  it  enacted,  That  no  purchase  from  any  bankrupt  hnnd 
fide  and  for  valuable  consideration,  where  the  purchaser  had  notice  at  the  time 
of  such  purchase  of  an  act  of  bankruptcy  by  such  bankrupt  committed,  shall  be 
impeached  by  reason  thereof,  unless  the  commission  against  such  bankrupt 
shall  have  been  sued  out  within  twelve  calendar  months  after  such  act  of  bank- 
ruptcy. 

LXXXVIl.  And  be  it  enacted,  That  no  title  to  any  real  or  personal  estate 
sold  under  any  commission,  or  under  any  order  in  bankruptcy,  shall  be  impeached 
by  the  bankrupt,  or  any  person  claiming  under  him,  in  respect  of  any  defect  in 
the  suing  out  of  the  commission,  or  in  any  of  the  proceedings  imder  the  same, 
unless  the  bankrupt  shall  have  commenced  proceedings  to  supersede  the  said 
commission,  and  duly  prosecuted  the  same,  within  twelve  calendar  months  from 
the  issuing  thereof. 

LXXXVIII.  And  be  it  enacted,  that  the  assignees,  with  the  consent  of  the 
major  part  in  value  of  creditors  who  shall  have  proved  under  the  commission, 
present  at  any  meeting,  whereof  and  of  the  purport  whereof,  twenty-one  days' 
notice  shall  have  been  given  in  the  London  Gazette,  may  compound  with  any 
debtor  to  the  bankrupt's  estate,  and  take  any  reasonable  part  of  the  debt  in  dis- 
charge of  the  whole,  or  may  give  time  or  take  security  for  the  payment  of  such 
debt,  or  may  submit  any  dispute  between  such  assignees  and  any  persons,  con- 
cerning any  matter  relating  to  such  bankrupt's  estate,  to  the  determination  of 
arbitrators  to  be  chosen  by  the  assignees  and  the  major  part  in  value  of  such 
creditors,  and  the  party  with  whom  they  shall  have  such  dispute,  and  the  award 
of  such  arbitrators  shall  be  binding  on  all  the  creditors;  and  the  assignees  are 
hereby  indemnified  for  what  they  shall  do  according  to  the  directions  aforesaid, 
and  no  suit  in  equity  shall  be  commenced  by  the  assignees  without  such  con- 
sent as  aforesaid :  Provided  that  if  one-third  in  value  or  upwards  of  such  cre- 
ditors shall  not  attend  at  any  such  meeting  (whereof  such  notice  shall  have  been 
given  as  aforesaid),  the  assignees  shall  have  power,  with  the  consent  of  the 
commissioners  testified  in  writing  under  their  hands,  to  do  any  of  the  matters 
aforesaid. 

LXXXIX.  And  be  it  enacted,  That  in  any  commission  against  any  one  or 
more  member  or  members  of  a  firm,  the  lord  chancellor  may,  upon  petition, 
authorize  the  assignees  to  commence  or  prosecute  any  action  at  law,  or  suit  in 
equity,  in  the  names  of  such  assignees  and  of  the  remaining  partner  or  partners, 
against  any  debtor  of  the  partnership,  and  may  obtain  such  jiulgment,  decree, 
or  order  therein,  as  if  such  action  or  suit  had  been  instituted  with  the  consent  of 
such  partner  or  partners;  and  if  such  partner  or  partners  shall  execute  any  re- 
lease of  the  debt  or  demand  for  which  such  action  or  suit  is  instituted,  such  re- 
lease shall  be  void:  Provided  that  every  such  partner,  if  no  benefit  is  claimed 
by  him  by  virtue  of  the  said  proceedings,  shall  be  indemnified  against  the  pay- 
ment of  any  costs  in  respect  of  such  action  or  suit;  and  that  it  shall  be  lawful 
for  the  lord  chancellor,  upon  the  petition  of  such  partner,  to  direct  that  he  may 
receive  so  much  of  the  proceeds  of  such  action  or  suit  as  the  lord  chancellor  shall 
think  fit. 

XC.  And  be  it  enacted,  That  in  any  action  by  or  against  any  assignee,  or  in 
any  action  against  any  commissioner  or  person  acting  under  the  warrant  of  the 
commissioners,  for  any  thing  done  as  such  commissioner,  or  under  such  warrant, 
no  proof  shall  be  required  at  the  trial  of  the  petitioning  creditor's  debt  or  debts, 
or  of  the  trading  or  act  or  acts  of  bankruptcy  respectively,  unless  the  other  party 
in  such  action  shall,  if  defendant,  at  or  before  pleading,  and  if  plaintiff,  before 
issue  joined,  give  notice  in  writing  to  such  assignee,  commissioner,  or  other 
person,  that  he  intends  to  dispute  some  and  which  of  such  matters  ;  and  in  case 
such  notice  shall  have  been  given,  if  such  assignee,  commissioner  or  other  per- 
son shall  prove  the  matter  so  disputed,  or  the  other  party  admit  the  same,  the 
judge  before  whom  the  cause  shall  be  tried  may  (if  he  thinks  fit)  grant  a  cer- 
tificate of  such  proof  or  admission  ;  and  such  assignee,  commissioner,  or  other 
person  shall  be  entitled  to  the  costs  to  be  taxed  by  the  proper  officer  occasioned 
by  such  notice,  and  such  costs  shall,  if  such  assignee,  commissioner,  or  other 
person  shall  obtain  a  verdict,  be  added  to  the  costs  ;  and  if  the  other  party  shall 
obtain  a  verdict,  shall  be  deducted  from  the  costs  which  such  other  party  would 
otherwise  be  entitled  to  receive  from  such  assignee,  commissioner,  or  other 
person. 
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XCI.  And  be  it  enacted,  That  in  all  suits  in  equity  by  or  against  the  assignees, 
no  proof  shall  be  required  at  the  hearing  of  the  petitioning  creditor's  debt  or 
debts,  or  of  the  trading  or  act  or  acts  of  bankruptcy  respectively,  as  against  any 
of  the  parties  of  such  suit,  except  such  parties  as  shall,  within  ten  days  after  re- 
joinder, give  notice  in  writing  to  the  assignees  of  his  or  their  intention  to  dis- 
pute some,  and  which  of  such  matters ;  and  where  such  notice  shall  have  been 
given,  if  the  assignees  shall  prove  the  matter  so  disputed,  the  costs  occasioned  by 
such  notice,  to  be  taxed  by  the  proper  officer,  shall,  if  the  court  see  fit,  be  paid 
by  the  party  or  parties  so  giving  such  notice  as  aforesaid,  and  the  service  of  sucli 
notice  may  be  proved  by  affidavit  upon  hearing  of  the  cause. 

XCII.  And  be  it  enacted.  That  if  the  bankrupt  shall  not  (if  he  was  within 
the  united  kingdom  at  the  issuing  of  the  commission)  within  two  calendar 
months  after  the  adjudication,  or  (if  he  was  out  of  the  united  kingdom)  within 
twelve  calendar  months  after  the  adjudication,  have  given  notice  of  his  intention 
to  dispute  the  commission,  and  have  proceeded  therein  with  due  diligence,  the 
depositions  taken  before  the  commissioners  at  the  time  of,  or  previous  to  the 
adjudication  of  the  petitioning  creditor's  debt  or  debts,  and  of  the  trading  and 
act  or  acts  of  bankruptcy,  shall  be  conclusive  evidence  of  the  matters  therein 
respectively  contained,  in  all  actions  at  law,  or  suits  in  equity,  brought  by  the 
assignees  for  any  debt  or  demand  for  which  the  bankrupt  might  have  sustained 
any  action  or  suit. 

XCI  1 1.  And  be  it  enacted,  That  if  the  assignees  commence  any  action  or 
suit  for  any  money  so  due  to  the  bankrupt  before  the  time  allowed  as  aforesaid 
for  him  to  dispute  the  commission  shall  have  elapsed,  any  defendant  in  any  such 
action  or  suit  shall  be  entitled,  after  notice  given  to  the  assignees,  to  pay  the 
same,  or  any  part  thereof,  into  the  court  in  which  such  action  or  suit  is  brought, 
and  all  proceedings  with  respect  to  the  money  so  paid  into  court  shall  thereupon 
be  stayed,  and  after  the  time  aforesaid  shall  have  elapsed,  the  assignees  shall 
have  the  same  paid  to  them  out  of  court. 

XCIV.  And  be  it  enacted.  That  all  persons  from  whom  the  assignees  shall 
have  recovered  any  real  or  personal  estate  either  by  judgment  or  decree,  are 
hereby  discharged,  in  case  the  commission  be  afterwards  superseded,  from  all 
demands  which  may  thereafter  be  made  in  respect  of  the  same  by  the  person  or 
persons  against  whom  such  commission  issued,  and  all  persons  claiming  under 
him  or  them;  and  all  persons  who  shall  without  action  or  suit  bond  fide  deliver 
up  possession  of  any  real  or  personal  estate  to  the  assignees,  or  pay  any  debt 
claimed  by  them,  are  hereby  discharged  from  all  claim  of  any  such  person  or 
persons  as  aforesaid  in  respect  of  the  same,  or  any  person  claiming  under  hira 
or  them ;  provided  such  notice  to  try  the  validity  of  the  commission  had  not 
been  given,  and  been  proceeded  in  within  the  time  and  in  manner  aforesaid. 

XC  V.  And  be  it  enacted,  That  all  things  done  pursuant  to  the  act  passed  in 
the  fifth  year  of  king  George  the  second,  and  hereby  repealed,  whereby  it  was 
enacted  that  the  lord  chancellor  should  appoint  a  place  where  all  matters 
relating  to  commissions  of  bankruptcy  should  be  entered  of  record,  and  should 
appoint  a  person  to  have  the  custody  thereof,  be  hereby  confirmed;  and  the 
lord  chancellor  shall  be  at  liberty  from  time  to  time,  by  writing  under  his  hand, 
to  appoint  a  proper  person,  who  shall  by  himself  or  his  deputy  (to  be  approved 
by  the  said  lord  chancellor)  enter  of  record  all  matters  relating  to  commis- 
sions, and  have  the  custody  of  the 'entries  thereof;  and  the  person  so  to  be 
appointed,  and  his  deputy,  shall  continue  in  their  respective  offices  so  long  as 
they  shall  respectively  behave  themselves  well,  and  shall  not  be  removed,  except 
by  order  in  writing  under  the  hand  of  the  lord  chancellor  on  sufficient  cause 
therein  specified. 

XCVI.  And  be  it  enacted,  That  in  all  commissions  issued  after  this  act  shall 
have  taken  effijct,  no  commission  of  bankruptcy,  adjudication  of  bankruptcy  by 
the  commissioners,  or  assignment  of  the  personal  estate  of  the  bankrupt,  or  cer- 
tificate of  conformity,  shall  be  received  as  evidence  in  any  court  of  law  or 
equity,  unless  the  same  shall  have  been  first  so  entered  of  record  as  aforesaid; 
and  the  person  so  appointed  to  enter  matters  of  record  as  aforesaid  shall  be 
entitled  to  receive  for  such  entry  of  every  such  commission,  adjudication  of 
bankruptcy,  assignment,  or  order  for  vacating  the  same  respectively,  having  the 
certificate  of  such  entry  indorsed  thereon  respectively,  the  fee  of  two  shillings 
each,  and  for  the  entry  of  every  certificate  of  conformity,  having  the  like  cer- 
tificate indorsed  thereon,  six  shillings ;  and  every  such  instrument  shall  be  so 
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entered  of  record  upon  the  application  of,  or  on  behalf  of  any  party  interested 
therein,  and  on  payment  of  the  several  fees  aforesaid,  without  any  petition  in 
writing  presented  for  that  purpose ;  and  the  lord  chancellor  may,  upon  petition, 
direct  any  depositions,  proceedings,  or  other  matter  relating  to  commissions  of 
bankruptcy,  to  be  entered  of  record  as  aforesaid,  and  also  appoint  such  fee  and 
reward  for  the  labour  therein  of  the  person  so  appointed  as  aforesaid,  as  the 
lord  chancellor  shall  think  reasonable  ;  and  all  persons  sliall  be  at  liberty  to 
search  for  any  of  the  matters  so  entered  of  record  as  aforesaid :  Provided  that 
on  the  production  in  evidence  of  any  instrument  so  directed  to  be  entered  of 
record,  having  the  certificate  thereon,  purporting  to  be  signed  by  the  person  so 
appointed  to  enter  the  same,  or  by  his  deputy,  the  same  shall,  without  any 
proof  of  such  signature,  be  received  as  evidence  of  such  instrument  having  been 
so  entered  of  record  as  aforesaid. 

XCVII.  And  be  it  enacted,  That  in  every  action,  suit,  or  issue,  office 
copies  of  any  original  instrument  or  writing  filed  in  the  office  or  officially  in 
the  possession  of  the  lord  chancellor's  secretary  of  bankrupts,  shall  be  evidence 
to  be  received  of  every  such  original  instrument  or  writing  respectively ;  and  if 
any  such  original  instrument  or  writing  shall  be  produced  on  any  trial,  the 
costs  of  producing  the  same  shall  not  be  allowed  on  taxation,  unless  it  appears 
that  the  production  of  such  original  instrument  or  other  writing  was  necessary. 

XCVIII.  And  be  it  further  enacted,  Tiiat  after  this  act  shall  have  come  into 
effect,  all  commissions  of  bankrupt,  and  also  all  deeds,  conveyances,  assign- 
ments, surrenders,  admissions,  and  other  assurances  of,  or  to,  or  relating  solely 
to  any  freehold,  leasehold,  copyhold,  or  customary  messuages,  lands,  or  tene- 
ments, or  any  mortgage,  charge,  or  other  incumbrance  upon,  or  any  estate, 
right,  or  interest  of  and  in  any  messuages,  lands,  tenements,  or  personal  estate, 
being  the  estate  of  or  belonging  to  any  bankrupt  or  bankrupts,  or  any  part  or 
parcel  thereof,  and  which  after  the  execution  of  such  deeds,  conveyances, 
assignments,  surrenders,  or  assurances  respectively  shall,  either  at  law,  or  in 
equity,  be  or  remain  the  estate  and  property  of  such  bankrupt  or  bankrupts,  or 
the  assignee  or  assignees  appointed  or  chosen  by  vii  tue  of  the  commission  issued 
against  him  or  them  respectively,  and  also  all  powers  of  attorney,  writs  of  su- 
persedeas and  procedendo,  certificates  of  conformity,  affidavits,  and  all  other 
instruments  and  writings  whatsoever  relating  solely  to  the  estate  or  effects  of 
any  bankrupt  or  bankrupts,  or  any  part  thereof,  or  to  any  proceedings  under 
any  commission  of  bankrupt,  and  all  advertisements  inserted  in  the  Londoii 
Gazette  relating  solely  to  matters  in  bankruptcy,  shall  not  be  liable  to  any  stamp 
duty  or  any  other  government  duty  whatsoever,  and  all  sales  of  any  real  or 
personal  estate  of  any  bankrupt  or  bankrupts  shall  not  be  liable  to  any  auction 
duty. 

XCIX.  And  be  it  enacted,  That  any  bankrupt  or  other  person  who  shall,  in 
any  examination  before  the  commissioners,  or  in  any  affidavit  or  deposition  au- 
thorized or  directed  by  the  present  or  any  act  hereby  repealed,  wilfully  and 
corruptly  swear  falsely,  being  convicted  thereof  shall  suffer  the  pains  and 
penalties  in  force  against  wilful  and  corrupt  perjury  :  and  where  any  oath  is 
liereby  directed  or  required  to  be  taken  or  administered,  or  affidavit  to  be  made 
by  or  to  any  party,  such  party,  if  a  quaker,  shall  or  may  make  solemn  affirma- 
tion, and  such  ijuaker  shall  incur  such  danger  or  penalty  for  refusing  to  make 
such  solemn  affirmation  in  such  matters,  when  thereto  required,  as  is  hereby 
provided  against  persons  refusing  to  be  sworn  ;  and  all  quakers  who  shall,  in 
iiny  such  affirmation,  knowingly  and  wilfully  affirm  falsely,  shall  suffer  the 
same  penalties  as  are  provided  against  persons  guilty  of  wilful  and  corrupt 
perjury  ;  and  all  persons  before  whom  oaths  or  affidavits  are  hereby  directed  to 
be  made,  are  respectively  empowered  to  administer  the  same,  and  also  such 
solemn  affirmation  as  aforesaid. 

C.  And  be  it  enacted.  That  all  sums  of  money  forfeited  under  this  act,  or  by 
virtue  of  any  conviction  for  perjury  committed  in  any  oath  hereby  directed  or 
authorized,  may  be  sued  for  by  the  assignees  in  any  of  his  Majesty's  courts  of 
record  ;  and  the  money  so  recovered  (the  charges  of  suit  being  deducted)  shall 
be  divided  among  the  creditors. 

CI.  And  be  it  enacted.  That  the  assignees  shall  keep  an  account,  v/herein 
they  shall  enter  all  property  of  the  bankrupt  received  by  them,  and  all  pay- 
ments made  by  them  on  account  of  the  bankrupt's  estate,  which  account  every 
creditor  who  shall  have  proved   may  inspect  at    all   seasonable  times;  and   it 
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Commissioners    sliall  be  lawful   for  the  commissioners,  at  all  times,  by  writing  under  their 
may  summon       hands,  to  summon  tlie  assignees  before  them,  and  require  them  to  produce  all 
Assignees,  &c.       books,  papers,  deeds,  writings,  and  other  documents  relating  to  the  bankruptcy, 
in  their  possession ;  and  if  such  assignees  so  summoned  shall  not   come  before 
the  commissioners  at  the  time  appointed  (having  no  impediment  made  known 
to  the  commissioners  at  the   time  of  their  meeting,   and  allowed  by  tliem),   it 
shall  be  lawful  for  the  said  commissioners,  by  warrant   under   their  hands  and 
seals,  directed  to  such  person  as  they  shall  tliink  fit,  to  cause  such  assignees  to 
^  be  brought  before  them  ;  and  upon  their  refusing  to  produce  such  books,  deeds, 

writings,  papers,  or  documents  as  aforesaid,  it  shall  be  lawful  for  the  said  com- 
missioners to  commit  the  party  so  refusing  to  such  prison  as  they  shall  think  fit, 
there  to  remain  without  bail,  until  such  party  shall  submit  himself  to  the  said 
commissioners. 
Creditors  to  di-         CII.    And  be  it  enacted,   That  at  the  meeting  of  creditors  for  the  choice  of 
rect  wliere  the      assignees,  the  major  part  in  value  of  such  creditors  there  present    may  direct 
money  arising      how,  and  with  whom,  and  where  the  money  received  from  time  to  time  out  of 
from  the  bank-    the  estate  shall  be  paid  in  and  remain  until  it  be  divided;   and  if  such  creditors 
rupt's  estate  shall  not    make  such    direction   as  aforesaid,   the   commissioners   shall,   imme- 

shall  be  paid         diately  after  such  choice,  and   at  the  same  meeting,   make  such  direction  ;  but 
in,  &c.  no  money  shall   be  directed  to  be  paid  into  the  hands  of  any  of  the   commis- 

sioners, or  of  the  solicitor  to  the  commission,  or  into  any  banking-house,   or 
other  house  of  trade  in  which  any  such  commissioner,  assignee,  or  solicitor  is 
interested. 
Commissioners         CIII.    And  be  it  enacted.   That  the  commissioners  may,  as  often  as  it  shall 
may  direct  such    appear  to  them  expedient  for  the  bankrupt's  estate,  direct  any  money,  part  of 
money  to  be  in-    such  estate,  to  be  invested  in  the  purchase  of  exchequer  bills,  for  the  benefit  of 
vested  in  ex-         the  creditors,  and  may  direct  where  and  with  whom  such  exchequer  bills  shall 
chequer  bills.       be  kept,  and  cause  such  exchequer  bills  to  be  sold  when  it  shall  appear  to  them 
expedient,  and  may  direct  the  proceeds  thereof  to  be  again  laid  out  in  the  pur- 
chase of  exche(juer  bills,  or  to  be  applied  for  the  benefit  of  the  creditors,  sub- 
ject to  the  control  of  the  lord  chancellor. 
Assignee  dis-  CIV.   And  be  it  enacted,  That  if  any  assignee  shall  retain  in  his  hands,  or 

obeying  direc-  employ  for  his  own  benefit,  or  knowingly  permit  any  co-assignee  so  to  retain  or 
tion  to  pay  or  employ  any  sum  to  the  amount  of  one  hundred  pounds  or  upwards,  part  of  the 
invest  money,  estate  of  the  bankrupt,  or  shall  neglect  to  invest  any  money  in  the  purchase  of 
and  retaining  it,  exchequer  hills,  when  so  directed  as  aforesaid,  every  such  assignee  shall  be 
or  permitting  liable  to  be  charged  in  his  accounts  with  such  sum  as  shall  be  equal  to  interest 
co-assignee  to  at  the  rate  of  twenty  per  cent,  on  all  such  money,  for  the  time  during  which  he 
retain  or  em-  shall  have  so  retained  or  employed  the  same,  or  so  permitted  the  same  to  be  re- 
ploy  it,  to  be  tained  or  employed  as  aforesaid,  or  during  which  he  shall  have  so  neglected  to 
charged  with  invest  the  same  in  the  purchase  of  exchequer  bills,  and  the  commissioners  are 
20/.  per  cent.  hereby  required  to  charge  every  such  assignee  in  his  accounts  accordingly. 
If  assignee  be-  ^^-    ^^^  ^^  ^^  enacted.   That  if  any  assignee  indebted  to  the  estate  of  which 

come  bankrupt  '"^  ^^  such  assignee,  in  respect  of  money  so  retained  or  employed  by  him  as 
^g  aforesaid,  become   bankrupt,  if  he  shall  obtain  his  certificate  it  shall  only  have 

the  efF^'ct  of  freeing  his  person  from  arrest  and  imprisonment ;  but  his  future 
effects  (his  tools  of  trade,  necessary  household  goods,  and  the  necessary  wear- 
ing apparel  of  liimself,  his  wife  and  children  excepted,)  shall  remain  liable  for 
so  much  of  his  debts  to  the  estate  of  which  he  was  assignee,  as  shall  not  be  paid 
by  dividends  under  his  commission,  together  with  lawful  interest  for  the  whole 
debt. 
Commissioners         CVI.    And  be  it  enacted.  That  the  commissioners  shall,  at  the  meeting  ap- 
shall  audit  the      pointed  for  the  last  examination  of  the  bankrupt,  appoint  a  public  meeting,  not 
accounts  of  the    sooner  than  four  calendar  months  from  the  issuing  of  the  commission,  nor  later 
assignees  not         than  six  calendar  months  from   the  last  examination  of  the  bankrujit,  whereof, 
sooner  than  four    and  of  the  purport  whereof,  they  shall   give   twenty-one   days'  notice  in  the 
months  after  the    London  Gazette,  to  audit  the  accounts  of  the  assignees;   and  the  assignees  at 
issuino',  nor  such  meeting  shall  deliver  upon  oath  a  true  statement  in  writing  of  all  money 

later  tlian  six  received  by  them  respectively,  and  when  and  on  what  account,  and  how  the 
months  from  same  have  been  employed ;  and  the  commissioners  shall  examine  such  state- 
the  last  exa-  ment,  and  compare  the  receipts  with  the  payments,  and  ascertain  what  balances 

mination.  have  been  from  time  to  time  in  the  hands  of  such  assignees  respectively,  and 

shall  inquire  whether   any  sum    appearing  to  be  in   their  haiwls  ought  to   be  re- 
tained ;  and  it  shall   be  lawful  for  the  said  commissioners  to  examine  the    said 
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assignees  upon  oath,  touching  the  truth  of  such  accounts,  and  in  such  accounts  the 
said  assignees  shall  be  allowed  to  retain  all  such  money  as  they  shall  have 
expended  in  issuing  out  and  prosecuting  such  commission,  and  all  other  just 
allowances. 

CVIL   And  be  it  enacted.  That  the  commissioners  shall,  not  sooner  than  four    Method  of 
nor  later  than  twelve  calendar  months  from  the  issuing  the  commission,  appoint    making  divi- 
a  public  meeting  (whereof  and  of  the  purport  whereof  they  shall  give  twenty-    dends. 
one  days'  notice  in  the  London    Gazette),  to  make  a  dividend  of  the  bankrupt's 
estate,  at  which  meeting  all  creditors  who  have  not  proved  their  debts  shall  be 
entitled  to  prove  the  same ;  and  the  said  commissioners  at  such  meeting  shall 
order  such  part  of  the  net  produce  of  the  bankrupt's  estate  in  the  hands  of  the 
assignees,  as  they  shall  think  fit,  to  be  forthwith  divided  amongst  such  creditors 
as  have  proved  debts  under  the  commission,  in  proportion  to  their  respective 
debts,  and  shall  make  an  order  for  a  dividend  in  writing  under  their  hands,  and 
shall  cause  one  part  of  such  order  to  be  filed  amongst  the  proceedings  under  the 
commission,  and  shall  deliver  another  part  thereof  to  the  assignees,  which  order 
shall  contain  an  account  of  the  time   and  place  of  making  such   order,  of  the 
amount  of  the  debts  proved,  of  the  money  remaining  in  the  hands  of  the  assig- 
nees to  be  divided,  of  how  much  in  the  pound  is  then  ordered  to  be  paid  to  every 
creditor,  and  of  the  money  allowed  by  the  commissioners  to  be  retained  by  the 
assignees,  with  their  reasons  for  allowing  the  same  to  be  so  retained ;  and   the 
assignees,  in  pursuance  of  such   order   (and   without  any  deed  of  distribution 
made  for  that  purpose),  shall  forthwith  make  such  dividend,  and  shall  take  re- 
ceipts in  a  book  to  be  kept  for  that  purpose,  from  each  creditor,  for  the  dividend 
received  by  such  creditor ;  and  such  order  and  receipt  shall  be  a  discharge  to 
every  such  assignee  for  so  much  as  he  shall  pay  pursuant  to  such  order;  and    No  dividend 
no  dividend  shall  be  declared,   unless  the  accounts  of  the  assignees  shall  have    without  pre- 
been  first  so  audited  as  aforesaid,  and  such  statement  delivered  by  them  upon    vious  audit, 
oath  as  aforesaid. 

CVIII.    And  be  it  enacted,  That  no  creditor  having  security  for  his  debt,  or    Creditors  hav- 
having  made  any  attachment  in  London,  or  any  other  place,  by  virtue  of  any    incr  securities 
custom  there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall  receive  upon   for  their  debts, 
any  such  security  or  attachment  more  than  a  rateable  part  of  such  debt,  except    not  to  receive 
in  respect  of  any  execution  or  extent  served  and  levied,  by  seizure  upon,  or  any    more  than  other 
mortgage  of  or  lien  upon  any  part  of  the  property  of  such  bankrupt  before  the    creditors, 
bankruptcy  ;  provided   that  no  creditor,  though  for  a  valuable  consideration, 
who  shall  sue  out  execution  upon  any  judgment  obtained  by  default,  confession, 
or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  prejudice  of  other  fair 
creditors,  but  shall  be  paid  rateable  with  such  creditors. 

CIX.    And  be  it  enacted.  That  if  the  bankrupt's  estate  shall  not  have  been    Final  dividend 
■wholly  divided  upon  the  first  dividend,  the  commissioners  shall  within  eighteen    within  eighteen 
calendar  months  after  the  issuing  of  the  commission,  appoint  a  public  meeting    months ; 
(whereof  and  of  the  purport  whereof  they  shall  give  twenty-one  days'  notice  in 
the  London  Gazette'),  to  make  a  second  dividend  of  the  bankrupt's  estate,  when 
all  creditors  who  have  not  proved  their  debts  may  prove  the  same ;  and  the 
commissioners  at  such  meeting,  after  taking  such  audit  as  herein-before  directed, 
shall  order  the  balance   in  the  hands  of  the  assignees  to   be  forthwith  divided 
amongst  such  of  the  creditors  as  shall  have  proved  their  debts ;  and  such  second    except  where 
dividend  shall  be  final,  unless  any  action  at  law  or  suit  in  equity  be  depending,    suit  depending 
or  any  part  of  tlie  estate  be  standing  out,  not  sold  or  disposed  of,  or  unless  some    or  estate  stand- 
otlier  estate  or  effects  of  the  bankrupt  shall  afterwards  come  to  the  assignees,  in    ing  out.  &c. 
which  case   they  shall,  as  soon  as  may  be,  convert  such  estate  and    effects    into 
money,  and  within  two  calendar  months  after  the  same   shall  be  so  converted, 
divide  the  same  in  manner  aforesaid. 

ex.    And  be  it  enacted,  That  if  any  assignee  under  any  commission  of  bank-    Assignees  to  file 
rupt  shall  have,  either  in  his  own  hands  or  at  any  banker's,  or  otherwise  subject    an  account  in 
to  his  order  or  disposition,  or  to  his  knowledge  in  the  hands  of,  or  in  the  order    the  bankrupt 
and    disposition   of  himself  and   any  co-assignee  or  co-assignees,   or  of  any  or    office  of  un- 
eitlier  of  them,  any  unclaimed  dividend  or  dividends,  amounting  in  the  whole  to    claimed  divi- 
the  sum  of  fifty  pounds,  and  shall  not  within  six  months  after  this  act  shall  have    dends  remain- 
taken  effect,  or  two  calendar  months  after  the  expiration  of  one  year  after  the    ing  in  their 
declaration  and  order  of  payment  of  such  dividend  or  dividends  made  by  the    hands, 
commissioners,  either  pay  to  the  creditor  or  creditors  entitled  thereto,  or  cause  a 
certificate  thereof  to  be  filed  in  the  office  of  the  lord  chancellor's  secretary  of 
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Penalty  on  as- 
signees neglect- 
ing. 


Power  of  in- 
vestment of 
such  dividends 
and  after  three 
years  dividing 
the  same  among 
the  other  cre- 
ditors. 


No  action  to  be 
brought  for  di- 
vidends, but  re- 
medy by  peti- 
tion to  lord 
chancellor. 

Bankrupt  not 
surrendering 
and  submitting 
to  be  examined; 


or  not  making 
discovery  of  his 
estate  and 
effects ; 

or  not  delivering 
up  his  goods, 
books,  &c. ; 

or  removing  or 
embezzling  to 
the  value  of  10/. 
guilty  of  felonv, 
&e. 


Liord  chancel- 
lor may  enlarge 
the  time  for 
bankrupt  sur- 
rendering. 

Allowance  to 
bankrupt  for 
maintenance. 


bankrupts,  containing  a  full  and  true  account  of  the  name  or  names  of  the  cre- 
ditor or  creditors  to  whom  such  unclaimed  dividend  or  dividends  is  or  are 
respectively  due,  and  of  the  amount  of  such  dividend  or  dividends  respectively 
(such  account  being  signed  by  the  assignee  or  assignees  rendering  the  same,  and 
attested  by  the  solicitor  to  the  commission,  or  the  solicitor  to  the  assignee  or  as- 
signees signing  the  same),  such  assignee  or  assignees  shall  be  charged,  in  account 
with  the  estate  of  the  bankrupt,  interest  upon  such  unclaimed  dividend  or  divi- 
dends, to  be  computed  from  the  time  that  such  certificate  is  hereby  directed  to 
be  filed,  at  the  rate  of  five  pounds  per  centum  per  annum,  for  such  time  as  he 
shall  thenceforth  retain  the  same,  and  also  such  further  sum  as  the  commissioners 
shall  think  fit,  not  exceeding  in  the  whole  twenty  pounds  per  centum  per  annum  ; 
and  the  lord  chancellor,  or  the  said  commissioners,  may  order  the  investment  of 
any  unclaimed  dividends  in  the  public  funds,  or  in  any  government  security,  for 
or  on  account  of  the  creditors  entitled,  and  subject  to  such  order  as  the  lord 
chancellor  may  think  fit  to  make  respecting  the  same,  who,  if  he  shall  think  fit, 
may  after  the  same  shall  have  remained  unclaimed  for  the  space  of  three  years 
from  the  declaration  of  such  dividends  by  the  commissioners,  order  the  same  to 
be  divided  amongst  and  paid  to  the  other  creditors,  and  the  proof  of  the  creditors 
to  whom  such  dividends  were  allotted  shall  from  thenceforth  be  considered  as 
void  as  to  the  same,  but  renewable  as  to  any  future  dividends,  to  place  them  pari 
passu  with  the  other  creditors,  but  not  to  disturb  any  dividends  which  shall  have 
been  previously  made. 

CXI.  And  be  it  enacted.  That  no  action  for  any  dividend  shall  be  brought 
against  the  assignees  by  any  creditor  who  shall  have  proved  under  the  commission; 
but  if  the  assignees  shall  refuse  to  pay  any  such  dividend,  the  lord  chancellor 
may,  on  petition,  order  payment  thereof,  with  interest  for  the  time  that  it  shall 
have  been  withheld,  and  the  costs  of  the  application. 

CXII.  And  be  it  enacted,  That  if  any  person  against  whom  any  commission 
has  been  issued,  or  shall  hereafter  be  issued,  whereupon  such  person  hath  been 
or  shall  be  declared  bankrupt,  shall  not  before  three  of  the  clock,  upon  the  forty- 
second  day  after  notice  thereof  in  writing  to  be  left  at  the  usual  place  of  abode 
of  such  person,  or  personal  notice  in  case  such  person  be  then  in  prison,  and 
notice  given  in  the  London  Gazette  of  the  issuing  of  the  commission,  and  of  the 
meetings  of  the  commissioners,  surrender  himself  to  them,  and  sign  or  subscribe 
such  surrender,  and  submit  to  be  examined  before  them,  from  time  to  time,  upon 
oath,  or  being  a  quaker,  upon  solemn  affirmation ;  or  if  any  such  bankrupt  upon 
such  examination  shall  not  discover  all  his  real  or  personal  estate,  and  how  and 
to  whom,  upon  what  consideration,  and  when  he  disposed  of,  assigned,  or  trans- 
ferred any  of  such  estate,  and  all  books,  papers,  and  writings  relating  thereunto 
(except  such  part  as  shall  have  been  really  and  bond  fide  before  sold  or  disposed 
in  the  way  of  his  trade,  or  laid  out  in  the  ordinary  expense  of  his  family);  or  if 
any  such  bankrupt  shall  not  upon  such  examination  deliver  up  to  the  commis- 
sioners all  such  part  of  such  estate,  and  all  books,  papers,  and  writings  relating 
thereunto,  as  be  in  his  possession,  custody,  or  power  (except  the  necessary 
wearing  apparel  of  himself,  his  wife  and  children);  or  if  any  such  bankrupt  shall 
remove,  conceal,  or  embezzle  any  part  of  such  estate,  to  the  value  often  pounds 
or  upwards,  or  any  books  of  account,  papers,  or  writings  relating  thereto,  with 
intent  to  defraud  his  creditors,  every  such  bankrupt  shall  be  deemed  guilty  of 
felony,  and  be  liable  to  be  transported  for  life,  or  for  such  term,  not  less  than 
seven  years,  as  the  court  before  which  he  shall  be  convicted  shall  adjudge,  or 
shall  be  liable  to  be  imprisoned  only,  or  imprisoned  and  kept  to  hard  labour 
in  any  common  gaol,  penitentiary  house,  or  house  of  correction  for  any  term  not 
exceeding  seven  years. 

CXI  1 1.  And  be  it  enacted,  That  the  lord  chancellor  shall  have  power,  as 
often  as  he  shall  think  fit,  from  time  to  time  to  enlarge  the  time  for  the  bankrupt 
surrendering  himself  for  such  time  as  the  lord  chancellor  shall  think  fit,  so  as 
every  such  order  be  made  six  days  at  least  before  the  day  on  which  such  bank- 
rupt was  to  surrender  himself. 

CXIV.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  commissioners,  be- 
fore the  choice  of  assignees,  and,  after  such  choice,  for  the  assignees,  with  the 
api)robation  of  the  commissioners,  testified  in  writing  under  their  hands,  from 
time  to  time  to  make  such  allowance  to  the  bankrupt  out  of  his  estate  until  he 
shall  have  passed  his  last  examination,  as  shall  be  necessary  for  the  support  of 
himself  and  his  family. 
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CXV.  And  be  it  enacted,  That  if  any  bankrupt  apprehended  by  any  warrant 
of  tlie  commissioners  shall,  within  the  time  hereby  allowed  for  him  to  surrender, 
submit  to  be  examined,  and  in  all  things  conform,  he  shall  have  the  same  benefit 
is  if  he  had  voluntarily  surrendered. 

CXVL  And  he  it  enacted.  That  the  bankrupt,  after  the  choice  of  assignees, 
shall  (if  thereto  required)  forthwith  deliver  up  to  them,  upon  oath,  before  a 
master,  ordinary  or  extraordinary,  in  chancery,  or  justice  of  the  peace,  all  books 
of  account,  papers,  and  writings  relating  to  his  estate,  in  his  custody  or  power, 
and  discover  such  as  are  in  the  custody  or  power  of  any  other  person ;  and 
every  such  bankrupt,  not  in  prison  or  custody,  shall  at  all  times  after  such  sur- 
render attend  such  assignees  upon  every  reasonable  notice  in  writing  for  that 
purpose  given  by  them  to  him,  or  left  at  his  house,  and  shall  assist  such  assignees 
in  making  out  the  accounts  of  his  estate  ;  and  such  bankrupt,  after  he  shall  have 
surrendered,  may,  at  all  seasonable  times  before  the  expiration  of  the  said  forty- 
two  days,  or  such  further  time  as  shall  be  allowed  to  him  to  finish  his  examina- 
tion, inspect  his  books,  papers  and  writings,  in  the  presence  of  his  assignees,  or 
any  person  appointed  by  them,  and  bring  with  him  each  time  any  two  persons 
to  assist  him  ;  and  every  such  bankrupt,  after  he  shall  have  obtained  his  certifi- 
cate, shall  upon  demand  in  writing  given  to  him,  or  left  at  his  usual  place  of 
abode,  attend  the  assignees,  to  settle  any  accounts  between  his  estate  and  any 
debtor  to  or  creditor  thereof,  or  attend  any  court  of  record  to  give  evidence 
touching  the  same,  or  do  any  act  necessary  for  getting  in  the  said  estate,  for 
which  attendance  he  shall  be  paid  five  shillings  per  day  by  the  assignees,  out  of 
his  estate  ;  and  if  such  bankrupt  shall,  after  such  demand  as  aforesaid,  not  attend 
or  on  such  attendance  refuse  to  do  any  of  the  matters  aforesaid,  without  suffi- 
cient cause  shown  to  the  commissioners  for  such  refusal,  and  by  them  allowed, 
the  assignees  making  proof  tliereof  upon  oath  before  the  commissioners,  the  said 
commissioners  may  by  warrant  directed  to  such  persons  as  they  shall  think  pro- 
per, cause  such  bankrupt  to  be  apprehended  and  committed  to  such  prison  as  they 
shall  think  fit,  there  to  remain  until  he  shall  conform  to  the  satisfaction  of  the 
said  commissioners,  or  of  the  lord  chancellor. 

CXVIL  And  be  it  enacted.  That  the  bankrupt  shall  be  free  from  arrest  or 
imprisonment  by  any  creditor  in  coming  to  surrender ;  and  after  such  surrender 
during  the  said  forty-two  days,  and  such  further  time  as  shall  be  allowed  him 
for  finishing  his  examination,  provided  he  was  not  in  custody  at  the  time  of  such 
surrender ;  and  if  such  bankrupt  shall  be  arrested  for  debt,  or  on  any  escape 
warrant  incoming  to  surrender,  or  shall  after  his  surrender  be  so  arrested  within 
the  time  aforesaid,  he  shall^  on  producing  the  summons  luider  the  hands  of  the 
commissioners  to  the  officer  who  shall  arrest  him,  and  giving  such  officer  a 
copy  thereof,  be  immediately  discharged  ;  and  if  any  officer  shall  detain  any 
such  bankrupt  after  he  shall  have  shown  such  summons  to  him,  so  signed  as 
aforesaid,  such  officer  shall  forfeit  to  such  bankrupt,  for  his  own  use,  the  sum 
of  five  pounds  for  every  day  he  shall  detain  such  bankrupt,  to  be  recovered  by 
action  of  debt  in  any  court  of  record  at  Westminster,  in  the  name  of  such  bank- 
rupt, with  full  costs  of  suit. 

CXVIII.  And  be  it  enacted,That  it  shall  be  lawful  for  the  commissioners,  at 
the  time  appointed  for  the  last  examination  of  the  bankrupt,  or  any  enlarge- 
ment or  adjournment  thereof,  to  adjourn  such  examination  sine  die,  and  he  shall 
be  free  from  arrest  or  imprisonment  for  such  time,  not  exceeding  three  calendar 
months,  as  they  shall  by  indorsement  upon  such  summons  as  aforesaid  appoint, 
with  like  penalty  upon  any  officer  detaining  such  bankrupt  after  having  been 
shown  such  summons. 

CXIX.  And  be  it  enacted.  That  whenever  any  bankrupt  is  in  prison  or  in 
custody,  under  any  process,  attachment,  execution,  commitment,  or  sentence, 
the  commissioners  may,  by  warrant  under  their  hands,  directed  to  the  person  in 
whose  custody  such  bankrupt  is  confined,  cause  such  bankrupt  to  be  brought 
before  them  at  any  meeting,  either  public  or  private;  and  if  any  such  bankrupt 
is  desirous  to  surrender,  he  shall  be  so  brought  up,  and  the  expense  thereof  shall 
be  paid  out  of  his  estate,  and  such  person  shall  be  indemnified  by  the  warrant 
of  the  commissioners  for  bringing  up  such  bankrupt ;  provided  that  the  as- 
signees may  appoint  any  persons  to  attend  such  bankrupt  from  time  to  time,  and 
to  produce  to  him  his  books,  papers,  and  writings,  in  order  to  prepare  an  ab- 
stract of  his  accounts,  and  a  statement  to  sliow  the  particulars  of  his  estate  and 
efi'ects  previous  to  his  final  examination  and  discovery  thereof;  a  copy  of  which 
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abstract  and  statement  the  said  bankrupt  shall  deliver  to  them  ten  days  at  least 
before  his  last  examination. 

CXX.  And  be  it  enacted,  Tliat  any  person  wilfully  concealing  any  real  or 
personal  estate  of  the  bankrupt,  and  who  shall  not  within  forty-two  days  after 
the  issuing  of  the  commission  discover  sucli  estate  to  one  or  more  of  the  com- 
missioners or  assignees,  shall  forfeit  the  sum  of  one  hundred  pounds  and  double 
the  value  of  the  estates  so  concealed ;  and  any  person  who  shall,  after  the  time 
allowed  to  the  bankrupt  to  surrender,  voluntarily  discover  to  one  or  more  of  the 
commissioners  or  assignees  any  part  of  such  bankrupt's  estate  not  before  come 
to  the  knowledge  of  the  assignees,  shall  be  allowed  five  per  centum  thereupon, 
and  such  further  reward  as  the  major  part  in  value  of  the  creditors  present  at 
any  meeting  called  for  that  purpose  shall  think  fit,  to  be  paid  out  of  the  estate 
recovered  on  such  discovery. 

CXXI.  And  be  it  enacted,  That  every  bankrupt  who  shall  have  duly  surren- 
dered, and  in  all  things  conformed  liimself  to  the  laws  in  force  concerning  bank- 
rupts at  the  time  of  issuing  the  commission  against  him,  shall  be  discharged 
from  all  debts  due  by  him  when  he  became  bankrupt,  and  from  all  claims  and 
demands  hereby  made  proveable  under  the  commission,  in  case  he  shall  obtain 
a  certificate  of  such  conformity,  so  signed  and  allowed,  and  subject  to  such  pro- 
visions as  hereinafter  directed  ;  but  no  such  certificate  shall  release  or  discharge 
any  person  who  was  partner  with  such  bankrupt  at  the  time  of  his  bankruptcy, 
or  who  was  then  jointly  bound,  or  had  made  any  joint  contract  with  such  bank- 
rupt. 

CXXI  I.  And  be  it  enacted.  That  such  certificate  shall  be  signed  by  four- 
fifths  in  number  and  value  of  the  creditors  of  the  bankrupt,  who  shall  have 
proved  debts  under  the  commission  to  the  amount  of  twenty  pounds  or  upwards, 
or  after  six  calendar  months  from  the  last  examination  of  the  bankrupt,  then 
either  by  three-fifths  in  number  and  value  of  such  creditors,  or  by  nine-tenths 
in  number  of  such  creditors,  who  shall  thereby  testify  their  consent  to  the  said 
bankrupt's  discharge  as  aforesaid  ;  and  no  such  certificate  shall  be  such  discharge, 
unless  the  commissioners  shall,  in  writing  under  their  hands  and  seals,  certify  to 
the  lord  chancellor  that  such  bankrupt  has  made  a  full  discovery  of  his  estate 
and  eflfects,  and  in  all  things  conformed  as  aforesaid,  and  that  there  does  not  ap- 
pear any  reason  to  doubt  the  truth  or  fulness  of  such  discovery,  and  also  that 
the  creditors  have  signed  in  manner  hereby  directed,  and  unless  the  bankrupt 
make  oath  in  writing  that  such  certificate  and  consent  were  obtained  without 
fraud,  and  unless  such  certificate  shall,  after  such  oath,  be  allowed  by  the  lord 
chancellor,  against  which  allowance  any  of  the  creditors  of  the  bankrupt  may 
be  heard  before  the  lord  chancellor. 

CXXIII.  And  be  it  enacted.  That  in  all  cases  where  any  petition  for  the 
allowance  of  a  certificate  shall  have  been  presented  to  the  lord  chancellor  pre- 
vious to  the  passing  of  this  act,  by  virtue  of  the  act  passed  in  the  fifth  year  of  the 
reign  ef  his  present  Majesty,  and  hereby  repealed,  by  any  bankrupt  whose  cer- 
tificate shall  have  been  signed  by  the  requisite  number  of  creditors,  with  the 
exception  of  one  whose  signature  is  thereto  necessary,  and  by  the  commissioners, 
it  shall  be  lawful  for  the  lord  chancellor  to  allow  any  such  certificate,  and  such 
certificate  shall  be  a  valid  discharge  as  aforesaid,  provided  such  petition  shall 
have  been  duly  served  as  in  the  said  act  required. 

CXX  IV.  And  be  it  enacted.  That  the  commissioners  shall  not  sign  any  cer- 
tificate unless  they  shall  have  proof,  by  affidavit  in  writing,  of  the  signature  of  the 
creditors  thereto,  or  of  any  person  thereto  authorized  by  any  creditor,  and  of 
the  authority  by  which  such  person  shall  have  so  signed  the  same ;  and  if  any 
creditor  reside  abroad,  the  authority  of  such  creditor  shall  be  attested  by  a 
notary  public,  British  minister,  or  consul ;  and  every  such  affidavit,  authority, 
and  attestation  shall  be  laid  before  the  lord  chancellor,  with  the  certificate,  pre- 
vious to  the  allowance  thereof. 

CXXV.  And  be  it  enacted,  That  any  contract  or  security  made  or  given  by 
any  bankrupt  or  other  person  unto  or  in  trust  for  any  creditor,  or  for  securing 
the  payment  of  any  money  due  by  such  bankrupt  at  his  bankruptcj',  as  a  con- 
sideration or  with  intent  to  persuade  such  creditor  to  consent  to  or  sign  such 
certificate,  shall  be  void,  and  the  money  thereby  secured  or  agreed  to  be  paid 


(a)  See  Brook  v.  Glencross,  2  IVT.  &  Rob.  63. 
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siuai  not  be  recoverable,  and  the  party  sued  on  such  contract  or  security  may 
plead  the  general  issue,  and  give  this  act  and  the  special  matter  in  evidence. 

CXXVI.  And  be  it  enacted.  That  any  bankrupt  who  shall,  after  his  certifi- 
cate shall  have  been  allowed,  be  arrested,  or  have  any  action  brought  against 
him  for  any  debt,  claim,  or  demand  hereby  made  proveable  under  the  com- 
mission against  such  bankrupt,  shall  be  discharged  upon  common  bail,  and  may 
plead  in  general  that  the  cause  of  action  accrued  before  he  became  bankrupt, 
and  may  give  this  act  and  the  special  matter  in  evidence  :  and  such  bankrupt's 
certificate,  and  the  allowance  thereof,  shall  be  sufficient  evidence  of  the  trading, 
bankruptcy,  commission,  and  other  proceedings  precedent  to  the  obtaining  such 
certificate ;  and  if  any  such  bankrupt  shall  be  taken  in  execution,  or  detained 
in  prison  for  such  debt,  claim  or  demand,  where  judgment  has  been  obtained 
before  the  allowance  of  his  certificate,  it  shall  be  lawful  for  any  judge  of  the 
court  wherein  judgment  has  been  so  obtained,  on  such  bankrupt's  producing  his 
certificate,  to  order  any  officer  who  shall  have  such  bankrupt  in  custody  by  virtue 
of  such  execution,  to  discharge  such  bankrupt  without  exacting  any  fee,  and  such 
officer  shall  be  hereby  indemnified  for  so  doing. 

CXXVII.  And  be  it  enacted.  That  if  any  person  who  shall  have  been  so 
discharged  by  such  certificate  as  aforesaid,  or  who  shall  have  compounded  with 
his  creditors,  or  who  shall  have  been  discharged  by  any  insolvent  act,  shall  be  or 
become  bankrupt,  and  have  obtained  or  shall  hereafter  obtain  such  certificate  as 
aforesaid,  unless  his  estate  shall  produce  (after  all  charges)  sufficient  to  pay 
every  creditor  under  the  commission  fifteen  shillings  in  the  pound,  such  certifi- 
cate shall  only  protect  his  person  from  arrest  and  imprisonment,  but  his  future 
estate  and  effects  (except  his  tools  of  trade  and  necessary  household  furniture, 
and  the  wearing  apparel  of  himself,  his  wife  and  children),  shall  vest  in  the 
assignees  under  the  said  commission,  who  shall  be  entitled  to  seize  the  same 
in  like  manner  as  they  might  have  seized  property  of  which  such  bankrupt  was 
possessed  at  the  issuing  of  the  commission. 

CXX  VIII.  And  be  it  enacted,  That  every  bankrupt  who  shall  have  obtained 
his  certificate,  if  the  net  produce  of  his  estate  shall  pay  the  creditors  who  have 
proved  under  the  commission  ten  shillings  in  the  pound,  shall  be  allowed  five 
per  cent.,  out  of  such  produce,  to  be  paid  him,  by  his  assignees,  provided  such 
allowance  shall  not  exceed  four  hundred  pounds  ;  and  every  such  bankrupt,  if 
such  produce  shall  pay  such  creditors  twelve  shillings  and  sixpence  in  the  pound, 
shall  l)e  allowed  and  paid  as  aforesaid  seven  pounds  ten  shillings  per  cent.,  pro- 
vided such  allowance  shall  not  exceed  five  hundred  pounds ;  and  every  such 
bankrupt,  if  such  produce  shall  pay  such  creditors  fifteen  shillings  in  the  pound 
or  upwards,  shall  be  allowed  and  paid  as  aforesaid  ten  pounds  per  cent.,  pro- 
vided such  allowance  shall  not  exceed  six  hundred  pounds ;  but  if  such  pro- 
duce shall  not  pay  such  creditors  ten  shillings  in  the  pound,  such  bankrupt  shall 
only  be  allowed  and  paid  so  much  as  the  assignees  and  commissioners  shall 
think  fit,  not  exceeding  three  pounds  per  cent,  and  three  hundred  pounds. 

CXXIX.  And  be  it  enacted.  That  in  all  joint  commissions  under  which  any 
partner  shall  have  obtained  his  certificate,  if  a  sufficient  dividend  shall  have  been 
paid  upon  the  joint  estate  and  upon  the  separate  estate  of  such  partner,  be  shall 
be  entitled  to  his  allowance  although  his  other  partner  or  partners  may  not  be 
entitled  to  any  allowance. 

CXXX.  And  be  it  enacted.  That  no  bankrupt  shall  be  entitled  to  his  cer- 
tificate, or  to  be  paid  any  such  allowance,  and  that  any  certificate,  if  obtained, 
shall  be  void,  if  such  bankrupt  shall  have  lost,  by  any  sort  of  gaming  or  wager- 
ing, in  one  day,  twenty  pounds,  or  within  one  year  next  preceding  his  bank- 
ruptcy two  hundred  pounds;  or  if  he  shall  within  one  year  next  preceding  his  bank- 
ruptcy, have  lost  two  hundred  pounds  by  any  contract  for  the  purchase  or  sale 
of  any  government  or  other  stock,  where  such  contract  was  not  to  be  performed 
within  one  week  after  the  contract,  or  where  the  stock  bought  or  sold  was  not 
actually  transferred  or  delivered  in  pursuance  of  such  contract ;  or  shall,  after 
an  act  of  bankruptcy  committed,  or  in  contemplation  of  bankruptcy,  have  de- 
stroyed, altered,  mutilated,  or  falsified,  or  caused  to  be  destroyed,  altered,  mu- 
tilated, or  falsified,  any  of  his  books,  papers,  writings,  or  securities;  or  made  or 
been  privy  to  the  making  of  any  false  or  fraudulent  entries  in  any  book  of 
account  or  other  document,  with  intent  to  defraud  his  creditors ;  or  shall  have 
concealed  property  to  the  value  of  ten  pounds  or  upwards;  or  if  any  person 
liaving  proved  a  false  debt  under  the  commission,  such  bankrupt  being  privy 
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thereto,  or  afterwards  knowing  the  same,  shall  not  have  disclosed  the  same  to 
his  assignees  within  one  month  after  such  knowledge. 

CXXXI.  And  be  it  enacted,  That  no  bankrupt,  after  his  certificate  ^ball  have 
been  allowed  under  any  present  or  future  commission,  shall  be  liable  to  pay  or 
satisfy  any  debt,  claim,  or  demand,  from  which  he  shall  have  been  discharged  by 
virtue  of  such  certificate,  or  any  part  of  such  debt,  claim,  or  demand,  upon  any 
contract,  promise,  or  agreement  made  or  to  be  made  after  the  suing  out  of  the 
commission,  unless  such  promise,  contract,  or  agreement  be  made  in  writing, 
signed  by  the  bankrupt,  or  by  some  person  thereto  lawfully  authorized  in  writing 
by  such  bankrupt. 

CXXXII.  And  be  it  enacted.  That  the  assignees  shall,  upon  request  made 
to  them  by  the  bankrupt,  declare  to  him  how  they  have  disposed  of  his  real  and 
personal  estate,  and  pay  the  surplus,  if  any,  to  such  bankrupt,  his  executors, 
administrators,  or  assigns ;  and  every  such  bankrupt,  after  the  creditors  who  have 
proved  under  the  commission  shall  have  been  paid,  shall  be  entitled  to  recover 
the  remainder  of  the  debts  due  to  him ;  but  the  assignees  shall  not  pay  such 
surplus  until  all  creditors  who  have  proved  under  the  commission  shall  have 
received  interest  upon  their  debts,  to  be  calculated  and  paid  at  the  rate  and  in 
the  order  following;  (that  is  to  say,)  all  creditors  whose  debts  are  now  by  law 
entitled  to  carry  interest,  in  the  event  of  a  surplus,  shall  first  receive  interest  on 
such  debts  at  the  rate  of  interest  reserved  or  by  law  payable  thereon,  to  be  cal- 
culated from  the  date  of  the  commission,  and  after  such  interest  shall  have  l)een 
paid,  all  other  creditors  who  have  proved  under  the  commission  shall  receive 
interest  on  their  debts  from  the  date  of  the  commission  at  the  rate  of  four  pounds 
per  cent. 

CXXXIII.  And  be  it  enacted.  That  at  any  meeting  of  creditors  after  tiie 
bankrupt  shall  have  passed  his  last  examination  (whereof  and  of  the  purport  of 
which  twenty-one  days'  notice  shall  have  been  given  in  the  London  Gazette),  if 
the  bankrupt  or  his  friends  shall  make  an  offer  of  composition,  or  security  for  such 
composition,  which  nine-tenths  in  number  and  value  of  the  creditors  assembled 
at  such  meeting  shall  agree  to  accept,  another  meeting  for  the  purpose  of  decid- 
ing upon  such  offer  shall  be  appointed,  whereof  such  notice  as  aforesaid  shall  be 
given ;  and  if  at  such  second  meeting  nine-tenths  in  number  and  value  of  the 
creditors  then  present  shall  also  agree  to  accept  such  offer,  the  lord  chancellor 
shall  and  may,  upon  such  acceptance  being  testified  by  them  in  writing,  supersede 
the  said  commission. 

CXXXIV.  And  be  it  enacted,  That  in  deciding  upon  such  offer  as  aforesaid, 
any  creditor  whose  debt  is  below  twenty  pounds  shall  not  be  reckoned  in  number, 
but  the  debt  due  to  such  creditor  shall  be  computed  in  value ;  and  that  any  cre- 
ditor to  the  amount  of  fifty  pounds  and  upwards,  residing  out  of  England,  shall 
be  personally  served  with  a  copy  of  the  notice  of  the  meeting  to  decide  upon  sudi 
offer  as  aforesaid,  and  of  the  purpose  for  which  the  same  is  called,  so  long  before 
such  meeting  as  that  he  may  have  time  to  vote  thereat ;  and  such  creditor  shalt 
be  entitled  to  vote  by  letter  of  attorney,  executed  and  attested  in  manner  hereby 
required  for  such  creditor's  voting  in  the  choice  of  assignees ;  and  if  any  creditor 
shall  agree  to  accept  any  gratuity  or  higher  compensation  for  assenting  to  such 
offer,  he  shall  forfeit  the  debt  due  to  him,  together  with  such  gratuity  or  com- 
position;  and  the  bankrupt  shall  (if  thereto  required)  make  oath  before  the 
commissioners  that  there  has  been  no  such  transaction  between  him,  or  any  person 
with  his  privity,  and  any  of  the  creditors,  and  that  he  has  not  used  any  undue 
means  or  influence  with  any  of  them  to  attain  such  assent  as  aforesaid. 

CXXXV.  And  be  it  enacted,  that  this  act  shall  be  construed  beneficially  for 
creditors,  and  that  nothing  herein  contained  shall  alter  the  present  practice  ia 
bankruptcy,  except  where  any  such  alteration  is  expressly  declared,  and  that  it 
shall  extend  to  aliens,  denizens,  and  women,  both  to  make  them  subject  thereto, 
and  to  entitle  them  to  all  the  benefits  given  thereby  ;  and  that  all  powers  hereby 
given  to,  or  duties  directed  to  be  performed  by  the  lord  chancellor,  shall  and 
may  be  exercised  and  performed  by  a  lord  keeper  or  lords  commissioners  of  the 
great  seal ;  and  all  powers  given  to  or  duties  directed  to  be  perfonned  by  the 
commissioners  or  assignees,  may  be  exercised  and  shall  be  performed  respectively 
by  the  major  part  of  the  commissioners,  or  by  one  assignee,  where  only  one  shatt 
have  been  chosen ;  and  that  nothing  herein  contained  shall  render  invalid  any 
commission  of  bankruptcy  now  subsisting,  or  which  shall  be  subsisting  at  the 
time  this  act  shall  take  effect,  or  any  proceedings  which  may  have  ;bc.en  had 
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thereunder,  or  affect  or  lessen  any  right,  claim,  demand,  or  remedy  which  any 
person  now  has  thereunder,  or  upon  or  against  any  bankrupt  against  whom  any 
commission  has  or  shall  have  issued,  except  as  is  herein  specifically  enacted ;  and 
that  this  act  sliall  not  extend  either  to  Scotiand  or  Ireland,  except  where  the  same 
are  expressly  mentioned. 

CXXXVI.   And  be  it  enacted,  That  this  act  shall  not  take  effect  before  the    Commence- 
first  day  of  September,  one  thousand  eight  hundred  and  twenty-five,  save  and    mentofact. 
except  that  the  repeal  of  the  act  passed  in  the  fifth  year  of  the  reign  of  his  pre- 
sent Majesty  hereby  repealed,  and  all  enactments  herein  contained  relating  to 
certificates  of  conformity,  sliall  take  effect  upon  the  passing  of  this  act. 


6  G.  4.  c.  94. 

Ah  Act  to  alter  and  amend  an  Act  for  the  better  Protection  of  the  Property  of  Mer- 
chants and  others,  who  may  hereafter  enter  into  Contracts  or  Agreements  in  rela- 
tion to  Goods,  Wares,  or  Merchandise,  intrusted  to  Factors  or  Agents. 

[5th  Jidy,  1825.] 

WHEREAS  an  act  passed  in  the  fourth  year  of  the  reign  of  his  present 
Majesty,  intituled  An  Act  for  the  better  Protection  of  the  Property  of  Merchants 
and  others,  who  may  hereafter  enter  into  Contracts  or  Agreements  in  relation  to 
Goods,  Wares,  or  Merchandise  intrusted  to  Factors  or  Agents  :  And  whereas  it  is 
expedient  to  alter  and  amend  the  said  act,  and  to  make  further  provisions  in 
relation  to  such  contracts  or  agreements,  as  hereinafter  provided  :  Be  it  therefore 
enacted  by  the  king's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  That  from  and  after  the  passing 
of  this  act,  any  person  or  persons  intrusted,  for  the  purpose  of  consignment  or 
of  sale,  with  any  goods,  wares,  or  merchandise,  and  who  shall  have  shipped  such 
goods,  wares,  or  merchandise  in  his,  her,  or  their  own  name  or  names,  and  any 
person  or  persons  in  whose  name  or  names  any  goods,  wares,  or  merchandise 
shall  be  shipped  by  any  other  person  or  persons,  shall  be  deemed  and  taken  to 
be  the  true  owner  or  owners  thereof,  so  far  as  to  entitle  the  consignee  or  con- 
signees of  such  goods,  wares,  and  merchandise  to  a  lien  thereon,  in  respect  of 
any  money  or  negotiable  security  or  securities  advanced  or  given  by  such  con- 
signee or  consignees  to  or  for  the  use  of  the  person  or  persons  in  whose  name  or 
names  such  goods,  wares,  or  merchandise  shall  be  shipped,  or  in  respect  of  any 
money  or  negotiable  security  or  securities  received  by  him,  her,  or  them,  to  the 
use  of  such  consignee  or  consignees,  in  the  like  manner  to  all  intents  and  pur- 
poses as  if  such  person  or  persons  was  or  were  the  true  owner  or  owners  of  such 
goods,  wares,  and  merchandise ;  provided  such  consignee  or  consignees  shall  not 
have  notice  by  the  bill  of  lading  for  the  delivery  of  such  goods,  wares,  or  mer- 
chandise, or  otherwise,  at  or  before  the  time  of  any  advance  of  such  money  or 
negotiable  security,  or  of  such  receipt  of  money  or  negotiable  security  in  respect 
of  which  such  lien  is  claimed,  that  such  person  or  persons  so  shipping  in  his,  her, 
or  their  own  name  or  names,  or  in  whose  name  or  names  any  goods,  wares,  or 
merchandise  shall  be  shipped  by  any  person  or  persons,  is  or  are  not  the  actual 
and  bond  fide  owner  or  owners,  proprietor  or  proprietors  of  such  goods,  wares,  and 
merchandise  so  shipped  as  aforesaid,  any  law,  usage,  or  custom  to  the  contrary 
thereof  in  anywise  notwithstanding ;  provided  also,  that  the  person  or  persons  in 
whose  name  or  names  any  such  goods,  wares,  or  merchandise  are  so  shipped  as 
aforesaid,  shall  be  taken,  for  the  purposes  of  this  act,  to  have  been  intrusted 
therewith  for  the  purpose  of  consignment  or  of  sale,  unless  the  contrary  thereof 
shall  be  made  to  appear  by  bill  of  discovery  or  otherwise,  or  be  made  to  appear, 
or  be  shown  in  evidence  by  any  person  disputing  such  fact. 

II.  And  be  it  further  enacted.  That  from  and  after  the  first  day  of  October 
one  thousand  eight  hundred  and  twenty-six,  any  person  or  persons  intrusted 
with  and  in  possession  of  any  bill  of  lading,  India  warrant,  dock  warrant,  ware- 
house keeper's  certificate,  wharfinger's  certificate,  warrant  or  order  for  delivery 
of  goods,  shall  be  deemed  and  taken  to  be  the  true  owner  or  owners  of  the 
goods,  wares,  and  merchandise  described  and  mentioned  in  the  said  several  docu- 
ments herein-before  stated  respectively,  or  either  of  them,  so  far  as  to  give 
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alidity  to  any  contract  or  .agreement  thereafter  to  be  made  or  entered  into  by 
such  person  or  persons  so  intrusted  and  in  possession  as  aforesaid,  with  any  per- 
son or  persons,  body  or  bodies  politic  or  corporate,  for  the  sale  or  disposition  of 
the  said  goods,  wares,  and  merchandise,  or  any  part  thereof,  or  for  the  deposit 
or  pledge  thereof,  or  any  part  thereof,  as  a  security  for  any  money  or  negotiable 
instrument  or  instruments  advanced  or  given  by  such  person  or  persons,  body 
or  bodies  politic  or  corporate,  upon  the  faith  of  such  several  documents  or  either 
of  them  ;  provided  such  person  or  persons,  body  or  bodies  politic  or  corporate, 
shall  not  have  notice  by  such  documents  or  either  of  them,  or  otiiersvise,  that 
such  person  or  persons  so  intrusted  as  aforesaid  is  or  are  not  the  actual  and  bond 
Jide  owner  or  owners,  proprietor  or  proprietors  of  such  goods,  wares,  or  mer- 
chandise so  sold  or  deposited  or  pledged  as  aforesaid ;  any  law,  usage,  or  custom 
to  the  contrary  thereof  in  anywise  notwithstanding. 

III.  Provided  always,  and  be  it  further  enacted.  That  in  case  any  person  or 
persons,  body  or  bodies  politic  or  corporate,  shall,  after  the  passing  of  this  act, 

rtty  upon  goods  accept  and  take  any  such  goods,  wares,  or  merchandise  in  deposit  or  pledge 
in  the  hands  of  from  any  such  person  or  persons  so  in  possession  and  intrusted  as  aforesaid, 
an  agent  for  an  without  notice  as  aforesaid,  as  a  security  for  any  debt  or  demand  due  and  owing 
antecedent  from  such  person  or  persons  so  intrusted  and  in  possession  as  aforesaid,  to  such 

debt,  beyond  person  or  persons,  body  or  bodies  politic  or  corporate,  before  the  time  of  such 
deposit  or  pledge,  then  and  in  that  case  such  person  or  persons,  body  or  bodies 
politic  or  corporate,  so  accepting  or  taking  such  goods,  wares,  or  merchandise 
in  deposit  or  pledge,  shall  acquire  no  further  or  other  right,  title,  or  interest  in 
or  upon  or  to  the  said  goods,  wares,  or  merchandise,  or  any  such  document  as 
aforesaid,  than  was  possessed,  or  could  or  might  have  been  enforced  by  the  said 
person  or  persons  so  possessed  and  intrusted  as  aforesaid,  at  the  time  of  such 
deposit  or  pledge  as  a  security  as  last  aforesaid  ;  but  such  person  or  persons, 
body  or  bodies  politic  or  corporate,  so  accepting  or  taking  such  goods,  wares,  or 
merchandise  in  deposit  or  pledge,  shall  and  may  acquire,  possess,  and  enforce 
such  right,  title,  or  interest  as  was  possessed  and  might  have  been  enforced  by 
such  person  or  persons  so  possessed  and  intrusted  as  aforesaid ;  any  rule  of  law, 
usage,  or  custom  to  the  contrary  notwithstanding. 

IV.  And  be  it  further  enacted.  That  from  and  after  the  first  day  of  October, 
one  thousand  eight  hundred  and  twenty-six,  it  shall  be  lawful  to  and  for  any 
person  or  persons,  body  or  bodies  politic  or  corporate,  to  contract  with  any  agent 

in  the  ordinary  o""  agents,  intrusted  with  any  goods,  wares,  or  merchandise,  or  to  whom  the 
course  of  busi-  same  may  be  consigned,  for  the  purchase  of  any  such  goods,  wares,  and  mer- 
chandise, and  to  receive  the  same  of  and  pay  for  the  same  to  such  agent  or 
agents ;  and  such  contract  and  payment  shall  be  binding  upon  and  good  against 
the  owner  of  such  goods,  wares,  and  merchandise,  notwithstanding  such  person 
or  persons,  body  or  bodies  politic  or  corporate,  shall  have  notice  that  the  person 
or  persons  making  and  entering  into  such  contract,  or  on  whose  behalf  such 
contract  is  made  or  entered  into,  is  an  agent  or  agents ;  provided  such  contract 
and  payment  be  made  in  the  usual  and  ordinary  course  of  business,  and  that 
such  person  or  persons,  body  or  bodies  politic  or  corporate,  shall  not,  when  such 
contract  is  entered  into  or  payment  made,  have  notice  that  such  agent  or  agents 
is  or  are  not  authorised  to  sell  the  said  goods,  wares,  and  merchandise,  or  to 
receive  the  said  purchase  money. 

V.  And  be  it  further  enacted.  That  from  and  after  the  passing  of  this  act,  it 
accept  and  take  shall  be  lawful  to  and  for  any  person  or  persons,  body  or  bodies  politic  or  cor- 
goods,  &c.  in  porate,  to  accept  and  take  any  such  goods,  wares,  or  merchandise,  or  any  such 
pledge  from  document  as  aforesaid,  in  deposit  or  pledge  from  any  such  factor  or  factors, 

known  agents ;  agent  or  agents,  notwithstanding  such  person  or  persons,  body  or  bodies  politic 
but  in  that  case  or  corporate,  shall  have  such  notice  as  aforesaid,  that  the  person  or  persons 
shall  acquire  no  making  such  deposit  or  pledge  is  or  are  a  factor  or  factors,  agent  or  agents ;  but 
further  interest  then  and  in  that  case  such  person  or  persons,  body  or  bodies  politic  or  corporate, 
than  was  pos-  shall  acquire  no  further  or  other  right,  title,  or  interest  in  or  upon  or  to  the  said 
goods,  wares,  or  merchandise,  or  any  such  document  as  aforesaid,  for  the  de- 
livery thereof,  than  was  possessed  or  could  or  might  have  been  enforced  by  the 
said  factor  or  factors,  agent  or  agents,  at  the  time  of  such  deposit  or  pledge  as 
a  security  as  last  aforesaid ;  but  such  person  or  persons,  body  or  bodies  politic 
or  corporate,  shall  and  may  acquire,  possess,  and  enforce  such  right,  title,  or 
interest  as  was  possessed  and  might  have  been  enforced  by  such  factor  or  factors, 
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agent  or  agents,  at  the  time  of  such  deposit  or  pledge  as  aforesaid ;  any  rule  or 
law,  usage  or  custom  to  the  contrary  notwithstanding. 

VI.  Provided  always,  and  be  it  enacted.  That  nothing  herein  contained  shall 
be  deemed,  construed,  or  taken  to  deprive  or  prevent  the  true  owner  or  owners, 
or  proprietor  or  proprietors,  of  such  goods,  wares,  or  merchandise,  from  de- 
manding and  recovering  the  same  from  his,  her,  or  their  factor  or  factors,  agent 
or  agents,  before  the  same  shall  have  been  so  sold,  deposited,  or  pledged,  or 
from  the  assignee  or  assignees  of  such  factor  or  factors,  agent  or  agents,  in  the 
event  of  his,  her,  or  their  bankruptcy  ;  nor  to  prevent  such  owner  or  owners, 
proprietor  or  proprietors,  from  demanding  or  recovering  of  or  from  any  person 
or  persons,  body  or  bodies  politic  or  corporate,  the  price  or  sum  agreed  to  be 
paid  for  the  purchase  of  such  goods,  wares,  or  merchandise,  subject  to  any  riglit 
of  set-off  on  the  part  of  such  person  or  persons,  body  or  bodies  politic  or  corpo- 
rate, against  such  factor  or  factors,  agent  or  agents  ;  nor  to  prevent  such  owner 
or  owners,  proprietor  or  proprietors,  from  demanding  or  recovering  of  and  from 
such  person  or  persons,  body  or  bodies  politic  or  corporate,  such  goods,  wares, 
or  merchandise  so  deposited  or  pledged,  upon  re-payment  of  the  money,  or  on 
restoration  of  the  negotiable  instrument  or  instruments  so  advanced  or  given  on 
the  security  of  such  goods,  wares,  or  merchandise  as  aforesaid,  by  such  person 
or  persons,  body  or  bodies  politic  or  corporate,  to  such  factor  or  factors,  agent 
or  agents ;  and  upon  payment  of  such  further  sum  of  money,  or  on  restoration 
of  such  other  negotiable  instrument  or  instruments  (if  any)  as  may  have  been 
advanced  or  given  by  such  factor  or  factors,  agent  or  agents,  to  such  owner  or 
owners,  proprietor  or  proprietors,  or  on  payment  of  a  sum  of  money  equal  to 
the  amount  of  such  instrument  or  instruments ;  nor  to  prevent  the  said  owner 
or  owners,  proprietor  or  proprietors,  from  recovering  of  and  from  such  person 
or  persons,  body  or  bodies  politic  or  corporate,  any  balance  or  sum  of  money 
remaining  in  his,  her,  or  their  hands,  as  the  produce  of  the  sale  of  such  goods, 
wares,  or  merchandise,  after  deducting  thereout  the  amount  of  the  money  or 
negotiable  instrument  or  instruments  so  advanced  or  given  upon  the  security 
thereof  as  aforesaid :  Provided  always,  that  in  case  of  the  bankruptcy  of  any 
such  factor  or  agent,  the  owner  or  owners,  proprietor  or  proprietors  of  the 
goods,  wares,  and  merchandise  so  pledged  and  redeemed  as  aforesaid,  shall  be 
held  to  have  discharged  pro  tanto  the  debt  due  by  him,  her,  or  them  to  the 
estate  of  such  bankrupt. 

VII.  And  whereas  it  is  expedient  to  prevent  the  improper  deposit  or  pledge 
of  goods,  wares,  or  mercliandise,  or  the  documents  relating  to  such  goods,  wares, 
or  merchandise,  intrusted  or  consigned  as  aforesaid  to  factors  or  agents ;  be  it 
therefore  enacted,  That  if  any  such  factor  or  agent,  at  any  time  from  and  after 
the  said  first  da}'  of  October  one  thousand  eight  hundred  and  twenty-six,  shall 
deposit  or  pledge  any  goods,  wares,  or  merchandise,  intrusted  or  consigned  as 
aforesaid  to  his  or  her  care  or  management,  or  any  of  the  said  several  docu- 
ments so  possessed  or  intrusted  as  aforesaid,  with  any  person  or  persons,  body 
or  bodies  politic  or  corporate,  as  a  security  for  any  money  or  negotiable  instru- 
ment or  imtruments  borrowed  or  received  by  such  factor  or  agent,  and  shall 
apply  or  dispose  thereof  to  his  or  her  own  use,  in  violation  of  good  faith,  and 
with  intent  to  defraud  the  owner  or  owners  of  any  such  goods,  wares,  or  mer- 
chandise, every  person  so  offending,  in  any  part  of  the  United  Kingdom,  shall 
be  deemed  and  taken  to  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
according  to  law,  shall  be  sentenced  to  transportation  for  any  term  not  exceed- 
ing fourteen  years,  or  to  receive  such  other  punishment  as  may  by  law  be  inflicted 
on  persons  guilty  of  a  misdemeanor,  and  as  the  court  before  whom  such  offender 
may  be  tried  and  convicted  shall  adjudge. 

VIII.  Provided  always,  and  be  it  further  enacted.  That  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  subject  any  person  or  persons 
to  prosecution,  for  having  deposited  or  pledged  any  goods,  wares,  or  merchan- 
dise so  intrusted  or  consigned  to  him,  her,  or  them,  provided  the  same  shall  not 
be  made  a  security  for  or  subject  to  the  payment  of  any  greater  sum  or  sums  of 
money  than  at  the  time  of  such  deposit  or  pledge  was  justly  due  and  owing  to 
such  person  or  persons  from  his,  her,  or  their  principal  or  principals  :  Provided 
nevertheless,  that  the  acceptance  of  bills  of  exchange  by  such  person  or  persons 
drawn  by  or  on  account  of  such  principal  or  principals,  shall  not  be  considered 
as  constituting  any  part  of  such  debt  so  due  and  owing  from  such  principal  or 
principals  within  the  true  intent  and  meaning  of  this  act,  so  as  to  excuse  the 
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Right  of  the 
true  owner  to 
follow  his  goods 
while  in  the 
hands  of  his 
agent  or  of  his 
assignee,  in  case 
of  bankruptcy, 
&c. 


In  case  of 
bankruptcy  of 
factor,  &c. 


Agents  fraudu- 
lently pledging 
the  goods  of 
their  principals 
deemed  guilty 
of  a  misde- 


may  be  trans- 
ported, &c. 


Not  to  extend 
to  cases  in 
which  the  agent 
has  not  made 
the  goods  a  se- 
curity, &c. 

Acceptances 
of  bills  by  an 
agent,  &e. 


Eft 
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Pledge. 

Act  not  to  ex- 
tend to  partners 
not  being  privy 
to  the  offence. 


Act  not  to  les- 
sen any  remedy 
at  law  or  equity 
which  the  party 
aggrieved  may 
be  entitled  to 
adopt. 


consequence  of  such  a  deposit  or  pledge,  utiless  such  bills  shall  be  paid  when 
the  same  shall  respectively  become  due. 

IX.  Provided  also,  and  be  it  further  enacted,  That  the  penalty  by  this  act 
annexed  to  the  commission  of  any  offence  intended  to  be  guarded  against  by 
this  act,  shall  not  extend  or  be  construed  to  extend  to  any  partner  or  partners 
or  other  person  or  persons  of  or  belonging  to  any  partnership,  society,  or  firm, 
except  only  such  partner  or  partners,  person  or  persons,  as  shall  be  accessary  or 
privy  to  the  commission  of  such  offence;  any  thing  herein  contained  to  the  con- 
trary in  anywise  notwithstanding. 

X.  Provided  also,  and  be  it  further  enacted.  That  nothing  in  this  act  contained, 
nor  any  proceeding,  conviction,  or  judgment  to  be  had  or  taken  thereupon,  shall 
hinder,  prevent,  lessen,  or  impeach  any  remedy  at  law  or  in  equity,  which  any 
party  or  parties  aggrieved  by  any  offence  against  this  act  might  or  would  have 
had  or  have  been  entitled  to  against  any  such  offender  if  this  act  had  not  been 
made,  nor  any  proceeding,  conviction,  or  judgment  had  been  had  or  taken 
thereupon;  but  nevertheless,  the  conviction  of  any  offender  against  this  act  shall 
not  be  received  in  evidence  in  any  action  at  law  or  suit  in  equity  against  such 
offender :  And  further,  that  no  person  shall  be  liable  to  be  convicted  by  any 
evidence  whatever  as  an  offender  against  this  act,  in  respect  of  any  act,  matter, 
or  thing  done  by  him,  if  he  shall  at  any  time  previously  to  his  being  indicted  for 
such  offence  have  disclosed  any  such  matter  or  thing  on  oath  under  or  in  conse- 
quence of  any  compulsory  process  of  any  court  of  law  or  equity,  in  any  action, 
suit,  or  proceeding  in  or  to  which  he  shall  have  been  a  party,  and  which  shall 
have  been  bond  fide  instituted  by  the  party  aggrieved  by  the  act,  matter,  or 
thing  which  shall  have  been  committed  by  such  offender  aforesaid. 


Preamble. 

89  &  40  G.  3, 
c.  28. 
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An  Act  for  the  better  regulating  Copartnerships  of  certain  Banhers  in  England ; 
and  for  amending  so  much  of  an  Act  of  the  Thirty-ninth  and  Fortieth  Years  of 
the  Reign  of  his  late  Majesty  King  George  the  Third,  intituled  "  An  Act  for 
establishing  an  Agreement  with  the  Governor  and  Company  of  the  Bank  of 
England,  for  advancing  the  Sum  of  Three  Millions  towards  the  Supply  for  the 
Service  oftlie  Year  One  thousand  eight  hundred"  as  relates  to  the  same. 

[26th  May,  1826.] 

WHEREAS  an  Act  was  passed  in  the  thirty-ninth  and  fortieth  years  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  intituled  An  Act  for  establish- 
ing an  Agreement  with  the  Governor  a7id  Company  of  the  Bank  of  England,  for 
advancing  the  Sum  of  Three  Millions  towards  the  Supply  for  the  Service  of  the  Year 
One  thousand  eight  huiidred  :  And  whereas  it  was,  to  prevent  doubts  as  to  the 
privilege  of  the  said  governor  and  company,  enacted  and  declared  in  the  said 
recited  act,  that  no  other  bank  should  be  erected,  established,  or  allowed  by 
parliament ;  and  that  it  should  not  be  lawful  for  any  body  politic  or  corporate 
whatsoever,  erected  or  to  be  erected,  or  for  any  other  persons  united  or  to  be 
united  in  covenants  or  partnership,  exceeding  the  number  of  six  persons,  in  that 
part  of  Great  Britain  called  England,  to  borrow,  owe,  or  take  up  any  sum  or 
sums  of  money  on  their  bills  or  notes  payable  on  demand,  or  at  any  less  time 
than  six  months  from  the  borrowing  thereof,  during  the  continuance  of  the  said 
privilege  to  the  said  governor  and  company,  who  were  thereby  declared  to  be 
and  remain  a  corporation,  with  the  privilege  of  exclusive  banking,  as  before  re- 
cited ;  but  subject  nevertheless  to  redemption  on  the  terms  and  conditions  in 
the  said  act  specified  :  And  whereas  the  governor  and  company  of  the  bank  of 
England  have  consented  to  relinquish  so  much  of  their  exclusive  privilege  as 
prohibits  any  body  politic  or  corporate,  or  any  number  of  persons  exceeding  six 
in  England,  acting  in  co-partnership,  from  borrowing,  owing,  or  taking  up  any 
sum  or  sums  of  money  on  their  bills  or  notes  payable  on  demand,  or  at  any  less 
time  than  six  months  from  the  borrowing  thereof;  provided  that  such  body 
politic  or  corporate,  or  persons  united  in  covenants  or  partnerships,  exceeding 
the  number  of  six  persons  in  each  copartnership,  shall  have  the  whole  of  their 
banking  establishments  and  carry  on  their  business  as  bankers  at  any  place  or 
places  in  England  exceeding  the  distance  of  sixty-five  miles  from  London,  and 
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that  all  the  individuals  composing  such  corporations  or  copartnerships,  carrying 
on  such  business,  shall  be  liable  to  and  responsible  for  the  due  payment  of  all 
bills  and  notes  issued  by  such  corporations  or  copartnerships  respectively  :    Be 
it  therefore  enacted   by  the   king's  most  excellent   IMajesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  That  from  and    Copartnerships 
after  the  passing  of  this  act  it  shall  and  may  be  lawful  for  any  bodies  politic  or    of  more  than 
corporate  erected  for  the  purposes  of  banking,  or  for  any  number  of  persons    six  in  number 
united  in  covenants  or  copartnership,  although  such  persons  so  united  or  carry-    niay  carry  on 
ing  on  business  together  shall  consist  of  more  than  six  in  number,  to  carry  on   business  as 
the  trade  or  business  of  bankers  in  England,  in  like  manner  as  copartnerships  of  bankers  in 
bankers  consisting  of  not  more  than  six  persons  in  number  may  lawfully  do ;    England,  65 
and  for  such  bodies  politic  or  corporate,  or  such  persons  so  united  as  aforesaid,    miles  from 
to  make  and  issue  their  bills  or  notes  at  any  place  or  places  in  England  exceed-    London,  pro- 
ing  the  distance  of  sixty-five  miles  from  London,  payable  on  demand,  or  other-    vided  they  have 
wise  at  some  place  or  places  specified   upon  such  bills  or  notes,  exceeding  the    no  establish- 
distance  of  sixty-five  miles  from  London,  and  not  elsewhere,  and  to  borrow,    ment  as  bank- 
owe,  or  take  up  any  sum  or  sums  of  money  on  their  bills  or  notes  so  made  and    ers  in  London, 
issued  at  any  such  place  or  places  as  aforesaid :  Provided  always,  that  such  cor-    and  that  every 
poration  or  persons  carrying  on  such  trade  or  business  of  bankers  in  copartner-    member  shall 
ship  shall  not  have  any  house  of  business  or  establishment  as  bankers  in  London,    be  liable  for 
or  at  any  place  or  places  not  exceeding  the  distance   of  sixty-five  miles  from    the  payment  of 
London  ;  and  that  every  member  of  any  such  corporation  or  copartnership  shall    all  bills,  &c. 
be  liable  to  and  responsible  for  the  due  payment  of  all   bills  and  notes  which 
shall  be  issued,  and  for  all  sums  of  money  which  shall  be  borrowed,  owed,  or 
taken  up  by  the  corporation  or  copartnership  of  which  such  person  shall   be  a 
member,  such  person  being  a  member  at  the  period  of  the  date  of  the  bills  or 
notes,  or  becoming  or  being  a  member  before  or  at  the  time  of  the  bills  or  notes 
being  payable,  or  being  such  member  ai  the  time  of  the  borrowing,  owing,  or 
taking  up  of  any  sum  or  sums  of  money  upon  any  bills  or  notes  by  the  corpo- 
ration or  copartnership,  or  while  any  sum  of  money  on  any  bills  or  notes  is 
owing  or  unpaid,  or  at  the  time  the  same  became  due  from  the  corporation  or 
copartnership ;  any  agreement,  covenant,  or  contract  to  the  contrary  notwith- 
standing. 

n.   Provided  always,  and  be  it  further  enacted,  That  nothing  in  this  act  con-    This  act  not  to 
tained  shall  extend  or  be  construed  to  extend  to  enable  or  authorize  any  such    authorize  co- 
cor)>oration  or  copartnership,  exceeding  the  number  of  six  persons,  so  carrying    partnerships  to 
on  the  trade  or  business  of  bankers  as  aforesaid,  either  by  any  member  of  or    issue,  within 
person  belonging  to  any  such  corporation  or  copartnership,  or  by  any  agent  or    the  limits  men- 
agents,  or  any  other  person  or  persons  on  behalf  of  any  such  corporation  or    tioned,  any  bills 
copartnership,  to  issue  or  re-issue  in  London,  or  at  any  place  or  places  not    payable  on  de- 
exceeding  the  distance  of  sixty-five  miles  from  London,  any  bill  or  note  of  such    mand;  nor  to 
corporation  or  copartnership,  which  shall  be  payable  to  bearer  or  demand,  or    draw  bills  upon 
any  bank  post  bill ;  nor  to  draw  upon  any  partner  or  agent,  or  other  person  or    any  partner,&c. 
persons  who  may  be  resident  in  London,  or  at  any  place  or  places  not  exceeding    so  resident   for 
the  distance  of  sixty-five  miles  from  London,  any  bill  of  exchange  which  shall    less  than  50/.  • 
be  payable  on  demand,  or  which  shall  be  for  a  less  amount  than  fifty  pounds : 
Provided  also,  that  it  shall  be  lawful,  notwithstanding  any  thing  herein  or  in 
the  said  recited  act  contained,  for  any  such  corporation  or  copartnership  to  draw 
any  bill  of  exchange  for  any  sum  of  money  amounting  to  the  sum  of  fifty  pounds 
or  upwards,  payable  either  in  London  or  elsewhere,  at  any  period  after  date  or 
after  sight. 

in.    Provided  also,  and  be   it  enacted.  That  nothing  in  this  act  contained    nor  to  borrow 
shall  extend   or  be  construed  to  extend  to  enable  or  authorise  any  such  cor-    money,  or  take 
poration,  or  copartnership  exceeding  the  number  of  six  persons,  so  carrying  on    up  or  issue  bills 
the   trade   or  business  of  bankers    in   England  as  aforesaid,    or  any   member,    of  exchange, 
agent  or  agents  of  any  such  corporation  or  copartnership,  to  borrow,  owe,  or    contrary  to  the 
take  up   in  London,  or  at  any  place  or  places  not  exceeding  the  distance  of  provisions  of 
sixty-five  miles  from  London,  any  sum  or  sums  of  money  on  any  bill  or  pro-    the  recited  act, 
missory  note  of  any  such  corporation  or  copartnership  payable  on  demand,  or    except  as  here- 
at  any  less  time  than  six  months  from  the  borrowing  thereof,  nor  to  make  or    in  provided, 
issue  any  bill  or  bills  of  exchange  or  promissory  note  or  notes  of  such  corpora- 
tion or  copartnership  contrary  to  the  provisions  of  the  said  recited  act  of  the 
thirty-ninth  and  fortieth  year  of  king  George  the  Third,  save  as  provided  by 
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Such  copart- 
nerships shall, 
before  issuing 
any  notes,  &c. 
deliver  at  the 
stamp  office  in 
London  an 
account  con- 
taining the 
name  of  the 
firm,  &c. 


Account  to  be 
verified  by 
secretary. 


Certified  copies 
of  returns  to  be 
evidence  of  the 
appointment  of 
the  public  of- 
ficers, &c. 


Commissioners 
of  stamps  TO 
give  certified 
copies  of  affi- 
davits, on  pay- 
ment of  10s. 

Account  of 
new  officers  or 
memhers  in  the 
course  of  any 


this  act  in  that  bclialf:  Provided  also,  that  nothing  herein  contained  shall 
extend  or  be  construed  to  extend  to  prevent  any  such  corporation  or  copartner- 
ship, by  any  agent  or  person  authorized  by  them,  from  discounting  in  London, 
or  elsewliere,  any  bill  or  bills  of  exchange  not  drawn  by  or  upon  such  cor- 
poration or  copartnership,  or  by  or  upon  any  person  on  their  behalf. 

IV.  And  be  it  further  enacted,  That  before  any  such  corporation,  or  co- 
partnership exceeding  the  number  of  six  persons,  in  England,  shall  begin  to 
issue  any  bills  or  notes,  or  borrow,  owe,  or  take  up  any  money,  on  their  bills  or 
notes,  an  account  or  return  shall  be  made  out,  according  to  the  form  contained 
in  the  schedule  marked  (A.)  to  this  act  annexed,  wherein  shall  be  set  forth  the 
true  names,  title,  or  firm  of  such  intended  or  existing  corporation  or  copartner- 
ship, and  also  the  names  and  places  of  abode  of  all  the  members  of  such  cor- 
poration, or  of  all  the  partners  concerned  or  engaged  in  such  copartnership,  as 
the  same  respectively  shall  appear  on  the  books  of  such  corporation  or  copiirt- 
nership,  and  the  name  or  firm  of  every  bank  or  banks  established  or  to  be 
established  by  such  corporation  or  copartnership,  and  also  the  names  and  places 
of  abode  of  two  or  more  persons,  being  members  of  such  corporation  or  co- 
partnership, and  being  resident  in  England,  who  shall  have  been  appointed 
public  officers  of  such  corporation  or  copartnership,  together  with  the  title  of 
ofifice  or  other  description  of  every  such  public  officer  respectively,  in  the  name 
of  any  one  of  whom  such  corporation  shall  sue  and  be  sued  as  herein-after  pro- 
vided, and  also  the  name  of  every  town  and  place  where  any  of  the  bills  or  notes 
of  such  corporation  or  copartnership  shall  be  issued  by  any  such  corporation, 
or  by  their  agent  or  agents ;  and  every  such  amount  or  return  shall  be  delivered 
to  the  commissioners  of  stamps,  at  the  stamp  office  in  London,  who  shall  cause 
the  same  to  be  filed  and  kept  in  the  said  stamp  office,  and  an  entry  and  registry 
thereof  to  be  made  in  a  book  or  books  to  be  there  kept  for  that  purpose  by 
some  person  or  persons  to  be  appointed  by  the  said  commissioners  in  that 
behalf,  and  which  book  or  books  any  person  or  persons  shall  from  time  to  time 
have  liberty  to  search  and  inspect  on  payment  of  the  sum  of  one  shilling  for 
every  search. 

V.  And  be  it  further  enacted,  That  such  account  or  return  shall  be  made  out 
by  the  secretary  or  other  person,  being  one  of  the  public  officers  appointed  as 
aforesaid,  and  shall  be  verified  by  the  oath  of  such  secretary  or  other  public 
officer,  taken  before  any  justice  of  the  peace,  and  which  oath  any  justice  of  the 
peace  is  hereby  authorized  and  empowered  to  administer  ;  and  that  such  account 
or  return  shall,  between  the  twenty-eighth  day  of  February  and  the  twenty- 
fifth  day  of  March  in  every  year,  after  such  corporation  or  copartnersliip  shall 
be  formed,  be  in  like  manner  delivered  by  such  secretary  or  other  public  officer 
as  aforesaid,  to  the  commissioners  of  stamps,  to  be  filed  and  kept  in  the  manner 
and  for  the  purpose  as  herein-before  mentioned. 

VI.  And  be  it  further  enacted.  That  a  copy  of  any  such  account  or  return  so 
filed  or  kept  and  registered  at  the  stamp  office,  as  by  this  act  is  directed,  and 
which  copy  shall  be  certified  to  be  a  true  copy  under  the  hand  or  hands  of  one 
or  more  of  the  commissioners  of  stamps  for  the  time  being,  upon  proof  made 
that  such  certificate  has  been  signed  with  the  handwriting  of  the  person  or 
persons  making  the  same,  and  whom  it  shall  not  be  necessary  to  prove  to  be  a 
coinmissioner  or  commissioners,  shall  in  all  proceedings,  civil  or  criminal,  and 
in  all  cases  whatsoever,  be  received  in  evidence  (a)  as  proof  of  the  appointment 
and  authority  of  the  public  officers  named  in  such  account  or  return,  and  also 
of  the  fact  that  all  the  persons  named  therein,  as  members  of  such  corporation 
or  copartnership,  were  members  thereof,  at  the  date  of  such  account  or  return. 

VII.  And  be  it  further  enacted.  That  the  said  commissioners  of  stamps  for 
the  time  being  shall  and  they  are  hereby  required,  upon  application  made  to 
them  by  any  person  or  persons  requiring  a  copy  certified  according  to  this  act, 
of  any  such  account  or  return  as  aforesaid,  in  order  that  the  same  may  be  pro- 
duced in  evidence,  or  for  any  other  pur])ose,  to  deliver  to  the  person  or  persons 
so  applying  for  the  same  such  certified  copy,  he,  she,  or  they  paying  for  the 
same  tlie  sum  often  shillings  and  no  more. 

VIII.  Provided  also,  and  be  it  further  enacted,  That  the  secretary  or  other 
officer  of  every  such  corporation  or  copartnership  shall  and  he  is  hereby  re- 
quired, from  time  to  time,  as  often  as  occasion  shall  render  it  necessary,  make 
out  upon  oath,  in  manner  herein-before  directed,  and  cause  to  be  delivered  to 


(a)  Bosanquet  v.  Woodford,  5  Q.  B   360. 
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the  comtnissioners  of  stamps  as  aforesaid,  a  further  account  or  return  according   year  to  be 

to  the  form  contained  in  the  schedule  marked  ( B. )  to  this  act  annexed,  of  the    made. 

name  or  names  of  any  person  or  persons  who  shall  have  been  nominated  or 

appointed  a  new  or  additional  public  officer  or  public  officers  of  such  corporation 

or  copartnership,  and  also  of  the  name  or  names  of  any  person  or  persons  who 

shall  have  ceased  to  be  members  of  such  corporation  or  copartnership,  and  also 

of  tlie  name  or  names  of  any  person  or  persons  who  shall  have  become  a  member 

or  members  of  such  corporation  or  copartnership,  either  in  addition  to  or  in  the 

place  or  stead  of  any  former  member  or  members  thereof,  and  of  the  name  or 

names  of  any  new  or  additional  town  or  towns,  place  or  places,  where  such  bills 

or  notes  are  or  are  intended  to  be  issued,  and  where  the  same  are  to  be  made 

payable ;  and  such  further  accounts  or  returns  shall  from  time  to  time  be  filed 

and  kept,  and  entered  and  registered  at  the  stamp  office   in  London,  in  like 

manner  as  is  herein-before  required  with   respect  to  the  original  or  annual 

account  or  return  herein-before  directed  to  be  made. 

I X.  And  be  it  further  enacted,  That  all  actions  and  suits,  and  also  all  peti-  Copartnerships 
tions  to  found  any  commission  of  bankruptcy  against  any  person  or  persons,  shall  sue  and 
who  may  be  at  any  time  indebted  to  any  such  copartnership  carrying  on  busi-  be  sued  in  the 
ness  under  the  provisions  of  this  act,  and  all  proceedings  at  law  or  in  equity  name  of  their 
imder  any  commission  of  bankruptcy,  and  all  other  proceedings  at  law  or  in  public  officers, 
equity  to  be  commenced  or  instituted  for  or  on  behalf  of  any  such  copartner- 
ship against  any  person  or  persons,  bodies  politic  or  corporate,  or  others, 
whether  members  of  such  copartnership  or  otherwise,  for  recovering  any  debts 
or  enforcing  any  claims  or  demands  due  to  such  copartnership,  or  for  any  other 
matter  relating  to  the  concerns  of  such  copartnership,  shall  and  lawfully  may  (a), 
from  and  after  the  passing  of  this  act,  be  commenced  or  instituted  and  prose- 
cuted in  the  name  of  any  one  of  the  public  officers  nominated  as  aforesaid,  for 
the  time  being  of  such  copartnership,  as  tlie  nominal  plainiifF  or  petitioner  for 
and  on  behalf  of  such  copartnership  ;  and  that  all  actions  or  suits,  and  pro- 
ceedings at  law  or  in  equity,  to  be  commenced  or  instituted  by  any  person  or 
persons,  bodies  politic  or  corporate,  or  others,  whether  members  of  such  co- 
partnership or  otherwise,  against  such  copartnership,  shall  and  lawfully  may 
be  commenced,  instituted,  and  prosecuted  against  any  one  or  more  of  the  public 
officers  nominated  as  aforesaid  for  the  time  being  of  such  copartnership,  as  the 
nominal  defendant  for  and  on  behalf  of  such  copartnership ;  and  that  all  indict- 
ments, informations,  and  prosecutions  by  or  on  behalf  of  such  copartnership,  for 
any  stealing  or  embezzlement  of  any  money,  goods,  effects,  bills,  notes,  securities, 
or  other  property  of  or  belonging  to  such  copartnership,  or  for  any  fraud, 
forgery,  crime,  or  offence  committed  against  or  with  intent  to  injure  or  defraud 
such  copartnership,  shall  and  lawfully  may  be  had,  preferred,  and  carried  on  in 
the  name  of  any  one  of  the  public  officers  nominated  as  aforesaid  for  the  time 
being  of  such  copartnership  ;  and  that  in  all  indictments  and  informations  to  be 
had  or  preferred  by  or  on  behalf  of  such  copartnership  against  any  person  or 
persons  whomsoever,  notwithstanding  such  person  or  persons  may  happen  to  be 
a  member  or  members  of  such  copartnership,  it  shall  be  lawful  and  sufficient  to 
state  the  money,  goods,  effects,  bills,  notes,  securities,  or  other  property  of  such 
copartnership,  to  be  the  money,  goods,  effects,  bills,  notes,  securities,  or  other 
property  of  any  one  of  the  public  officers  nominated  as  aforesaid  for  the  time 
being  of  such  copartnership ;  and  that  any  forgery,  fraud,  crime,  or  other  offence 
committed  against  or  with  intent  to  injure  or  defraud  any  such  copartnership, 
shall  and  lawfully  may  in  such  indictment  or  indictments,  notwithstanding  as 
aforesaid,  be  laid  or  stated  to  have  been  committed  against  or  with  intent  to 
injure  or  defraud  any  one  of  the  public  officers  nominated  as  aforesaid  for  the 
time  being  of  such  copartnership ;  and  any  offender  or  offenders  may  thereupon 
be  lawfully  convicted  for  any  such  forgery,  fraud,  crime,  or  oflTence ;  and  that  in 
all  other  allegations,  indictments,  informations,  or  other  proceedings  of  any  kind 
whatsoever,  in  which  it  otherwise  might  or  would  have  been  necessary  to  state 
the  names  of  the  persons  composing  such  copartnership,  it  shall  and  may  be 
lawful  and  sufficient  to  state  the  name  of  any  one  of  the  public  officers  nominated 
as  aforesaid  for  the  time  being  of  such  copartnership ;  and  the  death,  resignation, 


(a)  These  words  are  compulsory,  Steward  v.  Greaves,  10  M.  &  W.  711.,  and 
he  is  not  allowed  to  plead  his  individual  bankruptcy.  Steward  v.  Dunn,  1 1  M. 
&  W.  65. 
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removal,  or  any  act  of  such  public  officer,  shall  not  abate  or  prejudice  any  such 
action,  suit,  indictment,  information,  prosecution,  or  other  proceeding  com- 
menced against  or  by  or  on  behalf  of  such  copartnership,  but  the  same  may  be 
continued,  prosecuted,  and  carried  on  in  the  name  of  any  other  of  the  public 
officers  of  such  copartnership  for  the  time  being. 

X.  And  be  it  further  enacted,  I'hat  no  person  or  persons,  or  body  or  bodies 
politic  or  corporate,  having  or  claiming  to  have  any  demand  upon  or  against 
any  such  corporation  or  copartnership,  shall  bring  more  than  one  action  or  suit 
in  case  the  merits  shall  have  been  tried  in  such  action,  or  in  respect  of  such 
demand ;  and  the  proceedings  in  any  action  or  suit,  by  or  against  any  one  of 
the  public  officers  nominated  as  aforesaid,  for  the  time  being  of  any  such  co- 
partnership, may  be  pleaded  in  bar  of  any  other  action  or  actions,  suit  or  suits, 
for  the  same  demand,  by  or  against  any  other  of  the  public  officers  of  such 
copartnership. 

XI.  And  be  it  further  enacted,  That  all  and  every  decree  or  decrees,  order 
or  orders,  made  or  pronounced  in  any  suit  or  proceeding  in  any  court  of  equity 
against  any  public  officer  of  any  such  copartnership  carrying  on  business  under 
the  provisions  of  this  act,  shall  have  the  like  effect  and  operation  upon  and 
against  the  property  and  funds  of  such  copartnership,  and  upon  and  against 
the  persons  and  property  of  every  or  any  member  or  members  thereof,  as  if 
every  or  any  such  members  of  such  copartnership  were  parties  members  before 
the  court  to  and  in  any  such  suit  or  proceeding ;  and  that  it  shall  and  may  be 
lawful  for  any  court  in  which  such  order  or  decree  shall  have  been  made,  to 
cause  such  order  or  decree  to  be  enforced  against  every  or  any  member  of  such 
copartnership,  in  like  manner  as  if  every  member  of  such  copartnership  were 
parties  before  such  court  to  and  in  such  suit  or  proceeding,  and  although  all 
such  members  are  not  before  the  court. 

XII.  And  be  it  further  enacted.  That  all  and  every  judgment  and  judgments, 
decree  or  decrees,  which  shall  at  any  time  after  the  passing  of  this  act  be  had 
or  recovered  or  entered  up  as  aforesaid,  in  any  action,  suit,  or  proceedings  in 
law  or  equity  against  any  public  officer  of  any  such  copartnership,  shall  have  the 
like  effect  and  operation  upon  and  against  the  property  of  such  copartnership, 
and  upon  and  against  the  property  of  every  such  member  thereof  as  aforesaid, 
as  if  such  judgment  or  judgments  had  been  recovered  or  obtained  against  such 
copartnership ;  and  that  the  bankruptcy,  insolvency,  or  stopping  payment  of 
any  such  public  officer  tor  the  time  being  of  such  copartnership,  in  his  indivi- 
dual character  or  capacity,  shall  not  be  nor  be  construed  to  be  the  bankruptcy, 
insolvency,  or  stopping  payment  of  such  copartnership ;  and  that  such  copart- 
nership and  every  member  thereof,  and  the  capital  stock  and  effects  of  such 
copartnership,  and  the  effects  of  every  member  of  such  copartnership,  shall  in 
all  cases,  notwithstanding  the  bankruptcy,  insolvency,  or  stopping  payment  of 
such  public  officer,  be  attached  and  attachable,  and  be  in  all  respects  liable  to 
the  lawful  claims  and  demands  of  the  creditor  and  creditors  of  such  copartner- 
ship, or  of  any  member  or  members  thereof,  as  if  no  such  bankruptcy,  insolvency, 
or  stopping  payment  of  such  public  officer  of  such  copartnership  had  happened 
or  taken  place. 

XIII.  And  be  it  further  enacted,  That  execution  upon  any  judgment  in  any 
action  obtained  against  any  public  officer  for  the  time  being  of  any  such  corpo- 
ration or  copartnership  carrying  on  the  business  of  banking  under  the  provisions 
of  this  act,  whether  as  plaintiff"  or  defendant,  may  be  issued  against  any  member 
or  members  for  the  time  being  of  such  corporation  or  copartnership ;  and 
that  in  case  any  such  execution  against  any  member  or  members  for  the  time 
being  of  any  such  corporation  or  copartnership  shall  be  ineffectual  for  obtaining 
payment  and  satisfaction  of  the  amount  of  such  judgment,  it  shall  be  lawful  for 
the  party  or  parties  so  having  obtained  judgment  against  such  public  officer  for 
the  time  being,  to  issue  execution  against  any  person  or  persons  who  was  or 
were  a  member  or  members  of  such  corporation  or  copartnership  at  the  time 
when  the  contract  or  contracts,  or  engagement  or  engagements  in  which  such 
judgment  may  have  been  obtained  was  or  were  entered  into,  or  became  a  mem- 
ber at  any  time  before  such  contracts  or  engagements  were  executed,  or  was  a 
member  at  the  time  of  the  judgment  obtained :  Provided  always,  that  no  such 
execution  as  last  mentioned  shall  be  issued  without  leave  first  granted,  on  mo- 
tion in  open  court,  by  the  court  in  which  such  judgment  shall  have  been  ob- 
tained, and  when  motion  shall  be  made  on  notice  to  the  person  or  persons  sought 
to  be  charged,  nor  after  the  expiration  of  three  years  next  after  any  such  person 
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or  persons  shall  have  ceased  to  be  a  member  or  members  of  such  corporation  or 
copartnership. 

XIV.  Provided  always,  and  be  it  further  enacted,  That  every  such  public    Officer,  &c. 
officer  in  whose  name  any  such  suit  or  action  shall  have  been  commenced,  pro-    in  such  cases 
siecuted,  or  defended,  and  every  person  or  persons  against  whom  execution  upon    indemnified, 
any  judgment  obtained  or  entered  up  as  aforesaid  in  any  such  action  shall  be 

issued  as  aforesaid,  shall  always  be  reimbursed  and  fully  indemnified  for  all  loss, 
damages,  costs,  and  charges,  without  deduction,  which  any  such  officer  or  person 
may  have  incurred  by  reason  of  such  execution,  out  of  the  funds  of  such  copart- 
nership, or  in  failure  thereof,  by  contribution  from  the  other  members  of  such 
copartnership,  as  in  the  ordinary  cases  of  copartnership. 

XV.  And  to  prevent  any  doubts  that  might  arise  whether  the  said  governor    Governor  and 
and  company,  under  and  by  virtue  of  their  charter,  and  the  several  acts  of  par-    company  of  the 
liament  which  have  lieen  made  and  passed  in  relation  to  the  affairs  of  the  said    Bank  of  Eng- 
governor  and  company,  can  lawfully  carry  on  the  trade  or  business  of  banking,    land  may  em- 
otherwise  than  under  the  immediate  order,  management,  and  direction  of  the  court    power  agents  to 
of  directors  of  the  said  governor  and  company ;  be  it  therefore  enacted,  That  it    carry  on  bank- 
shall  and  may  be  lawful  for  the  said  governor  and  company  to  authorize  and  em-    in<r  business  at 
power  any  com  mittee  or  committees,  agent  or  agents,  to  carry  on  the  trade  and  busi-    any  place  in 
ness  of  banking,  for  and  on  behalf  of  the  said  governor  and  company,  at  any  place    England. 

or  places  in  that  part  of  the  United  Kingdom  called  England,  and  for  that  pur- 
pose to  invest  such  committee  or  committees,  agent  or  agents,  with  such  powers  • 
of  management  and  superintendence,  and  such  authority  to  appoint  cashiers  and 
other  officers  and  servants  as  may  be  necessary  or  convenient  for  carrying  on 
such  trade  and  business  as  aforesaid ;  and  for  the  same  purpose  to  issue  to  such 
committee  or  committees,  agent  or  agents,  cashier  or  cashiers,  or  other  officer  or 
officers,  servant  or  servants,  cash,  bills  of  exchange,  bank  post  bills,  bank  notes, 
promissory  notes,  and  other  securities  for  payment  of  money :  Provided  always, 
that  all  such  acts  of  the  said  governor  and  company  shall  be  done  and  exercised 
in  such  manner  as  may  be  appointed  by  any  bye-laws,  constitutions,  orders, 
rules,  and  directions  from  time  to  time  hereafter,  to  be  made  by  the  general  court 
of  the  said  governor  and  company  in  that  behalf,  such  bye-laws  not  being  re- 
pugnant to  the  laws  of  that  part  of  the  United  Kingdom  called  England ;  and 
in  all  cases  where  such  bye-laws,  constitutions,  orders,  rules,  or  directions  of 
the  said  general  court  shall  be  wanting,  in  such  manner  as  the  governor,  deputy 
governor,  and  directors,  or  the  major  part  of  them  assembled,  whereof  the  said 
governor  or  deputy  governor  is  always  to  be  one,  shall  or  may  direct,  such 
directions  not  being  repugnant  to  the  laws  of  that  part  of  the  United  Kingdom 
called  England ;  any  thing  in  the  said  charter  or  acts  of  parliament,  or  other 
law,  usage,  matter,  or  thing  to  the  contrary  thereof  notwithstanding :  Provided 
always,  that  in  any  place  where  the  trade  and  business  of  banking  shall  be 
carried  on  for  and  on  behalf  of  the  said  governor  and  company  of  the  Bank  of 
England,  any  promissory  note  issued  on  their  account  in  such  place  shall  be 
made  payable  in  coin  in  such  place  as  well  as  in  London. 

XVI.  And  be  it  further  enacted.  That  if  any  corporation  or  copartnership    Copartnerships 
carrying  on  the  trade  or  business  of  bankers  under  the  authority  of  this  act,    may  issue  un- 
shall  be  desirous  of  issuing  and  re-issuing  notes  in  the  nature  of  bank  notes,    stamped  notes, 
payable  to  the  bearer  on  demand,  without  the  same  being  stamped  as  by  law  is   on  giving  bond, 
required,  it  shall  be  lawful  for  them  so  to  do  on  giving  security  by  bond  to  his 

Majesty,  his  heirs  and  successors,  in  which  bond  two  of  the  directors,  members, 
or  partners,  of  such  corporation  or  copartnership  shall  be  the  obligors,  together 
with  the  cashier  or  cashiers,  or  accountant  or  accountants  employed  by  such 
corporation  or  copartnership,  as  the  said  commissioners  of  stamps  shall  require  ; 
and  such  bonds  shall  be  taken  in  such  reasonable  sums  as  the  duties  may 
amount  unto  during  the  period  of  one  year,  with  condition  to  deliver  to  the 
said  commissioners  of  stamps,  within  fourteen  days  after  the  fifth  day  of  January, 
the  fifth  day  of  April,  the  fifth  day  of  July,  and  the  tenth  day  of  October  in 
every  year,  whilst  the  present  stamp  duties  shall  remain  in  force,  a  just  and  true 
account,  verified  upon  the  oaths  or  affirmations  of  two  directors,  members,  or 
partners  of  such  corporation  or  copartnership,  and  of  the  said  cashier  or  cashiers, 
accountant  or  accountants,  or  such  of  them  as  the  said  commissioners  of  stamps 
shall  require,  such  oaths  or  affirmations  to  be  taken  before  any  justice  of  the 
peace,  and  which  oaths  or  affirmations  any  justice  of  the  peace  is  hereby  author 
rized  and  empowered  to  administer,  of  the  amount  or  value  of  all  their  pro- 
missory notes  in  circulation  on  some  given  day  in  every  week,  for  the  space 
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of  one  quarter  of  a  year  prior  to  the  quarter  day  immediately  preceding  the 
delivery  of  such  account,  together  with  the  average  amount  or  value  thereof 
according  to  such  account ;  and  also  to  pay  or  cause  to  be  paid  into  the  hands 
of  the  receivers  general  of  stamp  duties  in  Great  Britain,  as  a  composition  for 
the  duties  which  would  otherwise  have  been  payable  for  such  promissory  notes 
issued  within  the  space  of  one  year,  the  sum  of  seven  shillings  for  every  one 
hundred  pounds,  and  also  for  the  fractional  part  of  one  hundred  pounds  of  the 
said  average  amount  or  value  of  such  notes  in  circulation,  according  to  the  true 
intent  and  meaning  of  this  act ;  and  on  due  performance  thereof  such  bond  shall 
be  void ;  and  it  shall  be  lawful  for  the  said  commissioners  to  fix  the  time  or 
times  of  making  such  payment,  and  to  specify  the  same  in  the  condition  to 
every  such  bond  ;  and  every  such  bond  may  be  required  to  be  renewed  from 
time  to  time,  at  the  discretion  of  the  said  commissioners  or  the  major  part  of 
them,  and  as  often  as  the  same  shall  be  forfeited,  or  the  party  or  parties  to  the 
same,  or  any  of  them,  shall  die,  become  bankrupt  or  insolvent,  or  reside  in  parts 
beyond  the  seas. 

XVII.  Provided  always,  and  be  it  further  enacted.  That  no  such  corpora- 
tion or  copartnership  shall  be  obliged  to  take  out  more  than  four  licenses  for 
the  issuing  of  any  promissory  notes  for  money  payable  to  the  bearer  on  demand, 
allowed  by  law  to  be  re-issued  in  all  for  any  number  of  towns  or  places  in 
England ;  and  in  case  any  such  corporation  or  copartnership  shall  issue  such 
promissory  notes  as  aforesaid,  by  themselves  or  their  agents,  at  more  than  four 
different  towns  or  places  in  England,  tlien  after  taking  out  three  distinct 
licenses  for  three  of  such  towns  or  places,  such  corporation  or  copartnership 
shall  be  entitled  to  have  all  the  rest  of  such  towns  or  places  included  in  a 
fourth  license. 

XVIII.  And  be  it  further  enacted,  That  if  any  such  corporation  or  copart- 
nership exceeding  the  number  of  six  persons  in  England,  shall  begin  to  issue 
any  bills  or  notes,  or  to  borrow,  owe,  or  take  up  any  money  on  their  bills  or 
notes,  without  having  caused  such  account  or  return  as  aforesaid  to  be  made 
out  and  delivered  in  the  manner  and  form  directed  by  this  act,  or  shall  neglect 
or  omit  to  cause  such  account  or  return  to  be  renewed  yearly  and  every  year, 
between  the  days  or  times  herein-before  appointed  for  that  purpose,  such  cor- 
poration or  copartnership  so  offending  shall,  for  each  and  every  week  they  shall 
so  neglect  to  make  such  account  and  return,  forfeit  the  sum  of  five  hundred 
pounds  ;  and  if  any  secretary  or  other  officer  of  such  corporation  or  copartner- 
ship shall  make  out  or  sign  any  false  account  or  return,  or  any  account  or  return 
which  shall  not  truly  set  forth  all  the  several  particulars  by  this  act  required  to 
be  contained  or  inserted  in  such  account  or  return,  the  corporation  or  copart- 
nership to  which  such  secretary  or  other  officer  so  offending  shall  belong  shall 
for  every  such  offence  forfeit  the  sum  of  five  hundred  pounds,  and  the  said 
secretary  or  otlier  oflScer  so  offending  shall  also  for  every  such  offence  forfeit  the 
sum  of  one  hundred  pounds  ;  and  if  any  such  secretary  or  other  officer  making 
out  or  signing  any  such  account  or  return  as  aforesaid,  shall  knowingly  and 
wilfully  make  a  false  oath  of  or  concerning  any  of  the  matters  to  be  therein 
specified  and  set  forth,  every  such  secretary  or  other  officer  so  offending,  and 
being  thereof  lawfully  convicted,  shall  be  subject  and  liable  to  such  pains  and 
penalties  as  by  any  law  now  in  force  persons  convicted  of  wilful  and  corrupt 
perjury  are  subject  and  liable  to. 

XIX.  And  be  it  further  enacted,  That  if  any  such  corporation  or  copartner- 
ship exceeding  the  number  of  six  persons,  so  carrying  on  the  trade  or  business 
of  bankers  as  aforesaid,  shall,  either  by  any  member  of  or  person  belonging  to 
any  such  corporation  or  copartnership,  or  by  any  agent  or  agents,  or  any  other 
person  or  persons  on  behalf  of  any  such  corporation  or  copartnership,  issue  or 
re-issue  in  London,  or  at  any  place  or  places  not  exceeding  the  distance  of  sixty- 
five  miles  from  London,  any  bill  or  note  of  such  corporation  or  copartnership 
which  shall  be  payable  on  demand ;  or  shall  draw  upon  any  partner  or  agent, 
or  other  person  or  persons  who  may  be  resident  in  London,  or  at  any  place  or 
places  not  exceeding  the  distance  of  sixty-five  miles  from  London,  any  bill  of 
exchange  which  shall  be  payable  on  demand,  or  which  shall  be  for  a  less  amount 
than  fifty  pounds ;  or  if  any  such  corporation  or  copartnership  exceeding  the 
number  of  six  persons,  so  carrying  on  the  trade  or  business  of  bankers  in  Eng- 
land  as  aforesaid,  or  any  member,  agent  or  agents  of  any  such  corporation  or 
copartnership,  shall  borrow,  owe,  or  take  up  in  London,  or  at  any  place  or  places 
not  exceeding  the  distance  of  sixty-five  miles  from  London,  any  sum  or  sums  of 
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money  on  any  bill  or  promissory  note  of  any  such  corporation  or  copartnership 
payable  on  demand,  or  at  any  less  time  than  six  months  from  the  borrowing 
thereof,  or  sh.iU  make  or  issue  any  bill  or  bills  of  exchange  or  promissory  note 
or  notes  of  such  corporation  or  copartnership  contrary  to  the  provisions  of  the 
said  recited  act  of  the  thirty-ninth  and  fortieth  years  of  king  George  the  Third, 
save  as  provided  by  this  act,  such  corporation  or  copartnership,  so  offending  or 
on  whose  account  or  behalf  any  such  offence  as  aforesaid  shall  be  committed, 
shall  for  every  such  offence  forfeit  the  sum  of  fifty  pounds. 

XX.  Provided  also,  and  be  it  further  enacted,  That  nothing  in  this  act  con- 
tained shall  extend  or  be  construed  to  extend  to  prejudice,  alter,  or  affect  any 
of  the  rights,  powers,  or  privileges  of  the  said  governor  and  company  of  the 
Bank  of  England  ;  except  as  the  said  exclusive  privilege  of  the  said  governor 
and  company  is  by  this  act  specially  altered  and  varied. 

XXI.  And  be  it  further  enacted,  Tliat  all  pecuniary  penalties  and  forfeitures 
imposed  by  this  act  shall  and  may  be  sued  for  and  recovered  in  his  Majesty's 
court  of  Exchequer  at  Westminster,  in  the  same  manner  as  penalties  incurred 
under  any  act  or  acts  relating  to  stamp  duties  may  be  sued  for  and  recovered  in 
such  court, 

XXII.  And  be  it  further  enacted.  That  this  act  may  be  altered,  amended,  or 
repealed  by  any  act  or  acts  to  be  passed  in  this  present  session  of  parliament. 


Not  to  affect  the 
rights  of  Bank 
of  England  ex- 
cept as  herein 
specially 
altered. 

Penalties  how 
recovered. 


Act  may  be 
altered. 


SCHEDULES  REFERRED  TO  BY  THIS  ACT. 

SCHEDULE  (A.) 

RETURN  or  account  to  be  entered  at  the  stamp  office  in  London,  in 
pursuance  of  an  act  passed  in  the  seventh  year  of  the  reign  of  king 
George  the  Fourth,  intituled  [/lere  insert  the  title  of  this  act,^  viz. 
FIRM  or  name  of  the  banking  corporation  or  copartnership,  viz.  [set  forth  the 

firm  or  name.'] 
Names  and  places  of  abode  of  all  the  partners  concerned  or  engaged  in  such 

corporation  or  copartnership,  viz.  [set  forth  all  the  names  and  places  of  abode.] 
Names  and  places  of  the  bank  or   banks  established  by  such  corporation  or 

copartnership,  viz.  [set  forth  all  the  names  and  places.  ] 
Names  and  descriptions  of  the  public  officers  of  the  said  banking  corporation  or 

copartnership,  viz.  [set  forth  all  the  names  and  descriptions.] 
Names  of  the  several  towns  and   places  where  the  bills  or  notes  of  the  said 
banking  corporation  or  copartnership  are  to  be  issued  by  the  said  corporation 
or  copartnership,  or  their  agent  or  agents,  viz.  [set  forth  the  names  of  all  the 
towns  and  places.] 

A.  B.  of  secretary  [or  other  officers  describing  the  office]  of 

the  above  corporation  or  copartnership,  maketh  oath  and  saith.  That  the 
above  doth  contain  the  name,  style,  and  firm  of  the  above  corporation  or 
copartnership,  and  the  names  and  places  of  the  abode  of  the  several  mem- 
bers thereof,  and  of  the  banks  established  by  the  said  corporation  or  co- 
partnership, and  the  names,  titles,  and  descriptions  of  the  public  officers 
of  the  said  corporation  or  copartnership,  and  the  names  of  the  towns  and 
places  where  the  notes  of  the  said  corporation  or  copartnership  are  to  be 
issued,  as  the  same  respectively  appear  in  the  books  of  the  said  corpoi-a- 
tion  or  copartnership,  and  to  the  best  of  the  information,  knowledge,  and 
belief  of  this  deponent. 

Sworn  before  me,  the  day  of  at  in  the  county  of 

C.  D. ,  Justice  of  the  peace  in  and  for  the  said  coimty. 

SCHEDULE  (B.) 

RETURN  or  account  to  be  entered  at  the  stamp  office  in  London,  on 

behalf  of  [name  the  corporation  or  copartnership]  in  pursuance  of  an  act 

passed  in  the  seventh  year  of  the  reign  of  king  George  the  Fourth, 

intituled  [insert  the  title  of  this  act,]  viz. 

Names  of  any  and  every  new  or  additional  public  officer  of  the  said  corporation 

or  copartnership ;  viz, 

A.  B.  in  the  room  of  C.  D.  deceased  or  removed  [as  the  case  may  6e]  [set 
forth  every  name.] 
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Names  of  any  and  every  person  who  may  have  ceased  to  be  a  member  of  such 

corporation  or  copartnership;  viz.  [set forth  evenj  wame.] 
Names  of  any  and  every  person  who  may  have  become  a  new  member  of  such 

corporation  or  copartnership,  [set  forth  every  name."] 
Names  of  any  additional  towns  or  places  wliere  bilk  or  notes  are  to  be  issued, 
and  where  the  same  are  to  be  made  payable. 

A.  B.  of  secretary  [or  other  officer']  of  the  above-named  corpo- 

ration or  copartnership,  maketh  oath  and  saith.  That  tlie  above  doth  con- 
tain the  name  and  place  of  abode  of  any  and  every  person  who  hath  l)ecome 
or  been  appointed  a  public  officer  of  the  above  corporation  or  copartner- 
ship, and  also  the  name  and  place  of  abode  of  any  and  every  person  who 
hath  ceased  to  be  a  member  of  the  said  corporation  or  copartnersliip,  and 
of  any  and  every  person  who  hath  become  a  member  of  the  said  copart- 
nership since  the  registry  of  the  said  corporation  or  copartnership  on  the 
day  of  last,   as  the  same  respectively  appear  on  the 

books  of  the  said  corporation   or  copartnership,  and  to  the  best  of  the 
information,  knowledge,  and  belief  of  this  deponent. 

Sworn  before  me,  the  day  of  at  in  the  county  of 

C.  D. ,  Justice  of  the  peace  in  and  for  the  said  county. 


Preamble. 

39  &  40  G.  3. 
c.  42. 


Where  bills  of 
exchange,  be- 
coming due  on 
the  day  preced- 
ing Good  Fri- 
day or  Christ- 
mas day. 


7  &  8  G.  4.  c.  15. 

An  Act  for  declaring  the  Law  in  relation  to  Bills  of  Exchange  and  Tromissory 
Notes  becoming  payable  on  Good  Friday  or  Christmas-day. 

[12th  April,  1827.] 

WHEREAS  an  act  was  passed  in  the  thirty-ninth  and  fortieth  years  of  the 
reign  of  his  late  Majesty  king  George  the  Third,  intituled  A71  Act  for  the  better 
Observance  of  Good  Friday  in  certain  cases  therein  mentioned ;  and  it  was  thereby 
enacted,  That  where  bills  of  exchange  and  promissory  notes  became  due  and 
payable  on  Good  Friday,  the  same  should  from  and  after  the  first  day  of  June 
then  next  ensuing,  be  payable  on  the  day  before  Good  Friday  ;  and  that  the 
holder  or  holders  of  such  bills  of  exchange  or  promissory  notes  might  note  and 
protest  the  same  for  non-payment  on  the  day  preceding  Good  Friday,  in  like 
manner  as  if  the  same  had  fallen  due  and  become  payable  on  the  day  preceding 
Good  Friday ;  and  that  such  noting  and  protest  should  have  the  same  effect  and 
operation  at  law  as  if  such  bills  and  promissory  notes  had  fallen  due  and  become 
payable  on  the  day  preceding  Good  Friday,  in  the  same  maimer  as  was  usual 
in  the  cases  of  bills  of  exchange  and  promissory  notes  coming  due  on  the  day 
before  any  Lord's  day,  commonly  called  Sunday,  and  before  the  feast  of  the 
nativity  or  birth-day  of  our  Lord,  commonly  called  Christmas-day:  And  whereas, 
notwitlistanding  the  said  recited  act,  and  notwithstanding  the  general  custom  of 
mercliants,  doubts  have  arisen  whether  notice  of  the  dishonour  of  bills  of  exchange 
and  promissory  notes  falling  due  on  any  Good  Friday  or  on  any  Christmas-day, 
should  not  be  given  on  such  Good  Friday  or  Christmas-day  respectively,  and 
whether  in  cases  where  bills  of  exchange  and  promissory  notes  fall  due  on  the 
day  preceding  any  Good  Friday  or  Christmas-day,  notice  of  the  dishonour 
thereof  should  not  be  given  on  the  Good  Friday,  or  the  Christmas-day  next 
after  the  same  bills  of  exchange  and  promissory  notes  so  fall  due ;  and  it  is 
expedient  that  such  doubts  should  be  removed  ;  Be  it  therefore  declared  and 
enacted,  by  the  king's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  par- 
liament assembled,  and  by  the  authority  of  the  same,  That  from  and  imme- 
diately after  the  tenth  day  of  April  one  thousand  eight  hundred  and  twenty-seven, 
in  all  cases  where  bills  of  exchange  or  promissory  notes  shall  be  payable,  either 
under  or  by  virtue  of  the  said  recited  act,  or  otherwise,  on  the  day  preceding 
any  Good  Friday,  or  on  the  day  preceding  any  Christmas-day,  it  shall  not  be 
necessary  for  the  holder  or  holders  of  such  bills  of  exchange  or  promissory  notes 
to  give  notice  of  the  dishonour  thereof  until  the  day  next  after  such  Good  Friday 
or  Christmas-day ;  and  that  whenever  Christmas-day  shall  fall  on  a  Monday,  it 
shall  not  be  necessary  for  the  holder  or  holders  of  such  bills  of  exchange  or  pro- 
missory notes  as  shall  be  payable  on  the  preceding  Saturday,  to  give  notice  of  the 
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dlshonoitr  thereof  until  the  Tuesday  next  after  such  Christmas-day ;  and  that 
every  such  notice  given  as  aforesaid,  shall  be  valid  and  effectual  to  all  intents 
and  purposes. 

II.  And  whereas  sinnilar  doubts  have  existed  with  respect  to  bills  of  exchange    Bills  of  ex- 
and  promissory  notes  falling  due  upon  days  appointed  by  his  Majesty's  procla-    change  becom- 
mation  for  solemn  fasts  or  days  of  thanksgiving,  or  upon  the  day  next  preceding    ing  due  on  fast 
such  days  respectively,  and  it  is  expedient  that  such  doubts  should  be  removed ;    or  thanksgiving 
be  it  therefore  further  declared  and  enacted,  That  from  and  after  the  said  tenth    Jays  to  be  pay- 
day of  April  one  thousand  eight  hundred  and  twenty-seven,  in  all  cases  where    able  on  the  day 
bills  of  exchange  or  promissory  notes  shall  become  due  and  payable  on  any  day    next  preceding 
appointed  by  his  Majesty's  proclamation  for  a  day  of  solemn  fast  or  a  day  of  such  fast  or 
thanksgiving,  the  same  shall  be  payable  on  the  day  next  preceding  such  day  of   thanksgiving 
•fast  or  day  of  thanksgiving,  and  in  case  of  non-payment,  may  be  noted  and  pro-    day. 

tested  on  such  preceding  day ;  and  that  as  well  in  such  cases,  as  in  the  cases  of 
bills  of  exchange  and  promissory  notes  becoming  due  and  payable  on  the  day 
preceding  any  such  day  of  fast  or  day  of  thanksgiving,  it  shall  not  be  necessary 
for  the  holder  or  holders  of  such  bills  of  exchange  and  promissory  notes  to  give 
notice  of  the  dishonour  thereof  untU  the  day  next  after  such  day  of  fast  or  day  of 
thanksgiving ;  and  that  whensoever  such  day  of  fast  or  day  of  thanksgiving  shall 
be  appointed  on  a  Monday,  it  shall  not  be  necessary  for  the  holder  or  holders  of 
such  bills  of  exchange  or  promissory  notes  as  shall  be  payable  on  the  preceding 
Saturday,  to  give  notice  of  the  dishonour  thereof  until  the  Tuesday  next  after 
such  day  of  fast  or  day  of  thanksgiving  respectively ;  and  that  every  such  notice, 
so  given  as  aforesaid,  shall  be  valid  and  effectual  to  all  intents  and  purposes, 

III.  And  be  it  further  enacted.  That  from  and  after  the  said  tenth  day  of    Good  Friday, 
April  one  thousand  eight  hundred  and  twenty-seven.  Good  Fridaj'  and  Christ>    Christmas  day, 
mas  day,  and  every  such  day  of  fast  or  thanksgiving  so  appointed  by  his  Ma-    &c.  to  be  tre.it- 
jesty,  is  and  shall,  for  all  other  purposes  whatever,  as  regards  bills  of  exchange    ed  as  the  Lord's 
and  promissory  notes,  be  treated  and  considered  as   the  Lord's  day,  commonly    day. 

called  Sunday. 

IV.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  this  act  con-    Act  not  to  ex- 
tained  shall  extend  or  be  construed  to  extend  to  that  part  of  the  United  King-    tend  to  Scot- 
dom  called  Scotland.  land. 


9  G.  4.  c.  14. 


An  Act  for  rendering  a  written  Memorandum  necessary  to  the  VaUdity  of  certain 
Promises  and  Engagements.  [9th  May,  1828.] 

VI.  And  be  it  further  enacted.  That  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  or  by  reason  of  any  representation  or  assurance  made 
or  given  concerning  or  relating  to  the  character,  conduct,  credit,  ability,  trade, 
or  dealings  of  any  other  person,  to  the  intent  or  purpose  that  such  other  person 
may  obtain  credit,  money,  or  goods  upon,  unless  such  representation  or  assu- 
rance be  made  in  writing,  signed  by  the  party  to  be  charged  therewith. 

VII.  And  whereas  by  an  act  passed  in  England  in  the  twenty-ninth  year  of 
the  reign  of  king  Charles  the  Second,  intituled  An  Act  for  the  Prevention  of 
Frauds  and  Perjuries,  it  is  among  other  things  enacted,  that  from  and  after 
the  twenty-fourth  day  of  June  one  thousand  six  hundred  and  seventy- seven,  no 
■contract  for  the  sale  of  any  goods,  wares,  and  merchandises,  for  the  price  of  ten 
pounds  sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall 
-accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  mavie  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully  authorized ; 
Aud  whereas  a  similar  enactment  is  contained  in  an  act  passed  in  Ireland  in 
the  seventh  year  of  the  reign  of  king  William  the  Third :  And  whereas  it  has 
been  held,  that  the  said  recited  enactments  do  not  extend  to  certain  executory 
contracts  for  the  sale  of  goods,  which  nevertheless  are  within  the  mischief 
thereby  intended  to  be  remedied  ;  and  it  is  expedient  to  extend  the  said  enact- 
ments to  such  executory  contracts ;  be  it  enacted.  That  the  said  enactments 
shall  extend  to  all  contracts  for  the  sale  of  goods  of  the  value  of  ten  pounds 


Reprosenta. 
tions  of  cha- 
racter. 


29  C.  2.  c.  3. 


Irish  act, 

7  W.  3.  c.  12. 


Powers  of 
recited  acts  ex- 
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tended  to  con-  sterling  and  upwards,  notwitlistanding  the  goods  may  be  intended  to  be  deli- 
tra<!ts  for  goods  vered  at  some  future  time,  or  may  not  at  the  time  of  such  contract  be  actually 
' '    0/.  &c.  made,  procured,  or  provided,  or  fit   or  ready  for  delivery,  or  some  act  may  be 

requisite  for  the  making  or  completing  thereof^  or  rendering  the  same  fit  for 

delivery. 


Preamble. 


Mail  con- 
tractors, coach 
proprietors,  and 
carriers  not  to 
be  liable  for 
loss  of  certain 
goods  above  the 
value  of  10/. 
unless  delivered 
as  such,  and 
increased 
charge  ac- 
cepted. 


When  parcel 
so  delivered, 
increased  rate 
of  charge  may 
be  demanded. 


1  W,  4.  c.  68. 

An  Act  for  the  more  effectual  Protection  of  Mail  Contractors,  Stage  Coach  Pro- 
prietors, and  other  common  Carriers  for  Hire,  against  the  Loss  of  or  Injury  to 
Parcels  or  Packages  delivered  to  them  for  Conveyance  or  Custody,  the  Value  and 
Contents  of  which  shall  not  he  declared  to  them  by  the  Owners  thereof. 

[23d  July,  1830.] 

WHEREAS  by  reason  of  the  frequent  practice  of  bankers  and  others  of  send- 
ing by  the  public  mails,  stage  coaches,  waggons,  vans,  and  other  public  convey- 
ances by  land  for  hire,  parcels  and  packages  containing  money,  bills,  notes, 
jewellery,  and  other  articles  of  great  value  in  small  compass,  much  valuable 
property  is  rendered  liable  to  depredation,  and  the  responsibility  of  mail  con- 
tractors, stage  coach  proprietors,  and  common  carriers  for  hire  is  greatly  in- 
creased :  And  whereas  through  the  frequent  omission  by  persons  sending  such 
parcels  and  packages  to  notify  the  value  and  nature  of  the  contents  thereof,  so 
as  to  enable  such  mail  contractors,  stage  coach  proprietors,  and  other  common 
carriers,  by  due  diligence,  to  protect  themselves  against  losses  arising  from  their 
legal  responsibility,  and  the  diflHculty  of  fixing  parties  with  knowledge  of  notices 
published  by  such  mail  contractors,  stage  coach  proprietors,  and  other  common 
carriers,  with  the  intent  to  limit  sucli  responsibility,  they  have  become  exposed 
to  great  and  unavoidable  risks,  and  have  thereby  sustained  heavy  losses :  Be  it 
therefore  enacted  by  the  king's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same.  That  from  and  after 
the  passing  of  this  act  no  mail  contractor,  stage  coach  proprietor,  or  other  com- 
mon carrier  by  land  for  hire  shall  be  liable  for  the  loss  of  or  injury  to  any  article 
or  articles  or  property  of  the  descriptions  following ;  (that  is  to  say,)  gold  or 
silver  coin  of  this  realm  or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manu- 
factured or  unmanufactured  state,  or  any  precious  stones,  jewellery,  watches, 
clocks,  or  time-pieces  of  any  description,  trinkets,  bills,  notes  of  the  governor 
and  company  of  the  banks  of  England,  Scotland,  and  Ireland  respectively,  or 
of  any  other  hank  in  Great  Britain  or  Ireland,  orders,  notes,  or  securities  for 
payment  of  money,  English  or  foreign  stamps,  maps,  writings,  title  deeds, 
paintings,  engravings,  pictures,  gold  or  silver  plate  or  plated  articles,  glass, 
china,  silks  in  a  manufactured  or  unmanufactured  state,  and  whether  wrought  up 
or  not  wrought  up  with  other  materials,  furs,  or  lace,  or  any  of  them,  contained 
in  any  parcel  or  package  which  shall  have  been  delivered  either  to  be  carried 
for  hire,  or  to  accompany  the  person  of  any  passenger  in  any  mail  or  stage 
coach  or  other  public  conveyance,  when  the  value  of  such  article  or  articles  or 
property  aforesaid,  contained  in  such  parcel  or  package  shall  exceed  the  sum  of 
ten  pounds,  unless  at  the  time  of  the  delivery  thereof  at  the  office,  warehouse, 
or  receiving  house  (a)  of  such  mail  contractor,  stage  coach  proprietor,  or  other 
common  carrier,  or  to  his,  her,  or  their  book-keeper,  coachman,  or  other  ser- 
vant, for  the  purpose  of  being  carried  or  of  accompanying  the  person  of  any 
passenger  as  aforesaid,  the  value  and  nature  of  such  article  or  articles  or  pro- 
perty shall  have  been  declared  by  the  person  or  persons  sending  or  delivering 
the  same,  and  such  increased  charge  as  hereinafter  mentioned,  or  an  engage- 
ment to  pay  the  same,  be  accepted  by  the  person  receiving  such  parcel  or 
package. 

II.  And  be  it  further  enacted.  That  when  any  parcel  or  package  containing 
any  of  the  articles  above  specified  shall  be  so  delivered,  and  its  value  and 
contents  declared  as  aforesaid,  and  such   value  shall  exceed  the   sum  of  ten 


(a)  What  is  a  receiving  house  ?     See  Syms  t;.  Chaplin,  5  Ad.  &  E.  G42. 
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pounds,  it  shall  be  lawful  for  such  mail  contractors,  stage  coach  proprietors,  and 

Qther  comiiaon  carriers  to  demand  and  receive  an  increased  rate  oF  charge,  to  be 

notified  by  some  notice  affixed  in  legible  characters  in  some  public  and  conspi-    Notice  of  the 

cuous  part  of  the  office,  warehouse,  or  other  receiving  house  where  such  parcels    game  to  be 

or  packages  are  received  by  them  for  the  purpose  of  conveyance,  stating  the    affixed  in  offices 

increased  rates  of  charge  required  to  be  paid  over  and  above  the  ordinary  rate    or  warehouses 

of  carriage  as  a  compensation  for  the  greater  risk  and  care  to  be  taken  for  the 

safe  conveyance  of  such  valuable  articles  ;  and  all  persons  sending  or  delivering 

parcels  or  packages  containing  such  valuable  articles  as  aforesaid  at  such  office 

shall  be  bound  by  such  notice,  without  further  proof  of  the  same  having  come 

to  their  knowledge. 

III.  Provided  always,  and   be  it  further  enacted.  That  when  the  value  shall    Carriers  to  give 
have  been  so  declared,  and  the  increased  rate  of  charge  paid,  or  an  engagement    receipts  ac- 

to  pay  the  same  shall  have  been  accepted  as  herein-before  mentioned,  tlie  person    knowled^inn- 
receiving  such   increased  rate  of  charge  or  accepting  such  agreement  sliall,  if   increased  rate, 
thereto  required,  sign  a  receipt  for  the  package  or  parcel,  acknowledging  the 
same  to  have  been  insured,  which  receipt  shall  not  be  liable  to  any  stamp  duty  ; 
and  if  such  receipt  shall  not  be  given  when  required,  or  such  notice  as  aforesaid    In  case  of 
shall  not  have  been  affixed,  the  mail  contractor,  stage  coach  proprietor,  or  other    newlect  to  give 
common  carrier  as  aforesaid  shall  not  have  or  be  entitled  to  any  benefit  or  ad-    receipt,  &c. 
vantage  under  this  act,  but  shall  be  liable  and  responsible  as  at  the  common  law, 
and  be  liable  to  refund  the  increased  rate  of  charge. 

IV.  Provided  always,  and  be  it  enacted.  That  from  and  after  the  first  day  of    Publication  of 
September  now  next  ensuing  no  public  notice  or  declaration  heretofore  made  or    notices  not  to 
hereafter  to  be  made  shall  be  deemed  or  construed  to  limit,  or  in  anywise  affect    limit  the  liabi- 
the  liability  at  common  law  of  any  such  mail  contractors,  stage  coach  proprie-    lity  of  proprie- 
tors, or  other  public  common  carriers   as    aforesaid,  for  or  in   respect  of  any    tors,  &c.,  in  re- 
articles  or  goods  to  be  carried   and  conveyed  by  them  ;   but  that  all  and  every    spect  of  any 
such   mail  contractors,  stage  coach  proprietors,  and   other  common  carriers  as    other  goods 
aforesaid,  shall  from  and  after  the  said  first  day  of  September  be  liable,  as  at  the    conveyed, 
common  law,  to  answer  for  the  loss  of  any  injury  to  any  articles  and  goods  in 

respect  whereof  they  may  not  be  entitled  to  the  benefit  of  this  act,  any  public 
notice  or  declaration  by  them  made  and  given  contrary  thereto,  or  in  anywise 
limiting  such  liability,  notwithstanding. 

V.  And  be  it  further  enacted.  That  for  the  purposes  of  this  act,  every  office,    Every  office 
warehouse,  or  receiving-house  (a)  which  sliall  be  used  or  appointed  by  any  mail    used  to  be 
contractor,  or  stage  coach  proprietor,  or  other  such  common  carrier  as  aforesaid    deemed  a  re- 
for  the  receiving  of  parcels  to  be  conveyed  as  aforesaid,  shall  be  deemed  and    eeiving  house  • 
taken  to  be  the  receiving  house,  warehouse,  or  office  of  such  mail  contractor, 

stage  coach  proprietor,  or  other  common  carrier  ;   and   that  any  one  or  more  of   and  any  one 
such  mail  contractors,  stage   coach   proprietors,  or  common   carriers  shall   be    coach  proprie- 
liable  to  be  sued  by  his,  her,  or  their  name  or  names  oidy  ;  and  that  no  action    tor  or  carrier 
or  suit  commenced  to  recover  damages  for  loss  or  injury  to  any  parcel,  package,    shall  be  liable 
or  person  shall  abate  for  the  want  of  joining  any  co-proprietor  or  co-partner  in    to  be  sued, 
such  mail,  stage  coach,  or  other  public  conveyance  by  land  for  hire  as  aforesaid. 

VI.  Provided  always,  and  be  it  fiirther  enacted.  That  nothing  in  this  act    Not  to  affect 
contained  shall  extend  or  be  construed  to  annul  or  in  anywise  affect  any  special    contracts, 
contract  between  such  mail  contractor,  stage  coach  proprietor,  or  common   car- 
rier, and  any  other  parties  for  the  conveyance  of  goods  and  merchandises. 

VII.  Provided  also,  and  be   it  further   enacted.  That  where  any  parcel  or    Parties  entitled 
package  shall  have  been  delivered  at  any  such  office,  and  the  value  and  contents    to  damages  for 
declared  as  aforesaid,  and  the  increased  rate  of  charges  been  paid,  and  such  par-    loss  may  also 
eels  or  packages  shall  have  been  lost  or   damaged,  the  party  entitled  to  recover    recover  back 
damages  in  respect  of  such  loss  or  damage,  shall  also  be  entitled  to  recover  back    extra  charges, 
such  increased  charges  so  paid  as  aforesaid,  in  addition  to  the  value  of  such  par- 
cel or  package. 

VIII.  Provided  also,  and  be  it  further  enacted.  That  nothing  in  this  act  shall    Notbino'  herein 
be  deemed  to  protect  any  mail  contractor,  stage  coach  j^roprietor,  or  other  com-    to  protect  felo- 
mon  carrier  for  hire  from  liability  to  answer  for  loss  or  injury  to  any  goods  or    nious  acts, 
articles  whatsoever,  arising  from   the  felonious   acts  of  any  coachman,  guard, 
book-keeper,  porter,  or  other  servant  in  his  or  their  employ,  nor  to  portect  any 


(a)  Sec  Syms  r.  Chaplin,  5  A.  &  E.  642. 

e 


Ixvi 


1  &  2  WIL.  IV.   CAP.  37. 


Coach  proprie- 
tors and  car- 
riers liable  only 
to  such  damages 
as  are  proved. 


Money  may  be 
paid  into  court 
in  all  actions 
for  loss  of 
goods. 

Public  act. 


such  coachman,  guard,  book-keeper,  or  other  servant  from  liability  for  any  loss 
or  injury  occasioned  by  his  or  their  own  personal  neglect  or  misconduct. 

IX.  Provided  also,  and  be  it  further  enacted,  That  such  mail  contractors, 
stage  coach  proprietors,  or  other  common  carriers  for  hire  shall  not  be  concluded 
as  to  the  value  of  any  such  parcel  or  package  by  the  value  so  declared  as  afore- 
said, but  that  he  or  they  shall  in  all  cases  be  entitled  to  require,  from  the  party 
suing  in  respect  of  any  loss  or  injury,  proof  of  the  actual  value  of  the  contents  by 
the  ordinary  legal  evidence,  and  that  the  mail  contractors,  stage  coach  proprietors, 
or  other  common  carriers  as  aforesaid  shall  be  liable  to  such  damages  only  as 
shall  be  so  proved  as  aforesaid,  not  exceeding  the  declared  value,  together  with 
the  increased  charges  as  before  mentioned. 

X.  And  be  it  further  enacted,  Tliat  in  all  actions  to  be  brought  against  any 
such  mail  contractor,  stage  coach  proprietor,  or  other  common  carrier  as  afore- 
said, for  the  loss  of  or  injury  to  any  goods  delivered  to  be  carried,  whether  the 
value  of  such  goods  shall  have  been  declared  or  not,  it  shall  be  lawful  for  the 
defendant  or  defendants  to  pay  money  into  court  in  the  same  manner  and  with 
the  same  effect  as  money  may  be  paid  into  court  in  any  other  action. 

XI.  And  be  it  further  enacted.  That  this  act  shall  be  deemed  and  taken  to  be 
a  public  act,  and  shall  be  judicially  taken  notice  of  as  such  by  all  judges,  justices, 
and  others,  without  being  specially  pleaded. 


1  &  2  Wm.  4.  c.  37. 

An  Act  to  prohibit  the  Payment,  in  certain  Trades,  of  Wages  in  Goods,  or  otherwise 
than  in  the  current  Coin  of  the  Realm.  [15th   October,  1831.  J 

Preamble.  WHEREAS  it   is   necessary  to  prohibit  the  payment,  in  certain  trades,  of 

wages  in  goods,  or  otherwise  than  in  the  current  coin  of  the  realm  ;  be  it  there- 
fore enacted  by  the  king's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  par- 
Contracts  for  liament  assembled,  and  by  the  authority  of  the  same.  That  in  all  contracts  here- 
the  hiring  of  ar-  after  to  be  made  for  the  hiring  of  any  artificer  in  any  of  the  trades  herein-after 
tificers  must  be  enumerated,  or  for  the  performance  by  any  artificer  of  any  labour  in  any  of  the 
made  in  the  said  trades,  the  wages  of  such  artificer  shall  be  made  payable  in  the  current  coin 

current  coin  of  of  this  realm  only,  and  not  otherwise ;  and  that  if  in  any  such  contract  the  whole 
the  realm;  or  any  part  of  such  wages  shall  be  made  payable  in  any  manner  other  than  in 

the  current  coin  aforesaid,  such  contract  shall  be  and  is  hereby  declared  illegal, 
null,  and  void, 
and  must  not  H-    ^^^  ^^  i*  further  enacted,  That  if  in  any  contract  hereafter  to  be  made 

contain  any  between  any  artificer  in  any  of  the  trades  herein-after  enumerated   and  his  em- 

stipulations  ployer,  any  provision  shall  be  made  directly  or  indirectly  respecting  the  place 

&c.  where,  or  the  manner  in  which,  or  the  person  or  persons  with  whom,  the  whole  or 

any  part  of  the  wages  due,  or  to  become  due  to  any  such  artificer  shall  be  laid  out 
or  expended,  such  contract  shall  be  and  is  hereby  declared  illegal,  null,  and  void.' 
All  wages  paid         III-   And  be  it  further  enacted.  That  the  entire  amount  of  the  wages  earned 
in  coin.  by  or  payable  to  any  artificer  in  any  of  the  trades  herein-after  enumerated,  in 

respect  of  any  labour  by  him  done  in  any  such  trade,  shall   be  actually  paid  to 
Payment  In  such  artificer  in  the  current  coin  of  this  realm,  and  not  otherwise:    and  every 

goods  declared  payment  made  to  any  such  artificer  by  his  employer,  of  or  in  respect  of  any 
illegal.  such  wages,  by  the  delivering  to  him  of  goods,  or  otherwise  than  in  the  current 

coin  aforesaid,  except  as  herein-after  mentioned,  shall  be  and  is  hereby  declared 
illegal,  null,  and  void. 
Artificers  may  IV.   And  be  it  further  enacted.  That  every  artificer  in  any  of  the  trades  herein- 

recover  wages  after  enumerated  shall  be  entitled  to  recover  from  his  employer  in  any  such 
if  not  paid  in  trade,  in  the  manner  by  law  provided  for  the  recovery  of  servants'  wages,  or  by 
the  current  any  other  lawful  ways  and  means,  the  whole   or  so   much  of  the  wages   earned 

coin.  by  such  artificer  in  such  trade  as  shall  not  have   been  actually  paid  to   him  by 

such  his  employer,  in  the  current  coin  of  this  realm. 
In  an  action  V.    And  be  it  further  enacted.  That  in  any  action,  suit,  or  other  proceeding  to 

brought  for  be  hereafter  brought  or  commenced  by  any  such  artificer  as  aforesaid,  against 

wages  no  set-ofF  his  employer,  for  the  recovery  of  any  sum  of  money  due  to  any  such  artificer  as 
shall  be  al-  the  wages  of  his  labopr  in  any  of  the  trades  herein-after  enumerated,  the  defend- 

ant shall  not  be  allowed  to  make  any  sct-ofF,  nor  to  claim  any  reduction  of  the 
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plaintiff's  demand,  by  reason  or  in  respect  of  any  goods,  wares,  or  merchandise 
had  or  received  by  the  plaintiff  as  or  on  account  of  his  wages  or  in  reward  for 
his  labour,  or  by  reason  or  in  respect  of  any  goods,  wares,  or  merchandise  sold, 
delivered,  or  supplied  to  such  artificer,  at  any  shop  or  warehouse  kept  by  or  be- 
longing to  such  employer,  or  in  the  profits  of  which  such  employer  shall  have 
any  share  or  interest. 

VI.  And  be  it  further  enacted.  That  no  employer  of  any  artificer  in  any  of 
the  trades  herein-after  enumerated  shall  have  or  be  entitled  to  maintain  any  suit 
or  action  in  any  court  of  law  or  equity  against  any  such  artificer,  for  or  in 
respect  of  any  goods,  wares,  or  merchandise  sold,  delivered,  or  supplied  to  any 
such  artificer  by  any  such  employer,  whilst  in  his  employment,  as  or  on  account 
of  his  wages  or  reward  for  his  labour,  or  for  or  in  respect  of  any  goods,  wares, 
or  merchandise  sold,  delivered  or  supplied  to  such  artificer  at  any  shop  or 
warehouse  kept  by  or  belonging  to  such  employer,  or  in  the  profits  of  which 
such  employer  shall  have  any  share  or  interest. 

VIII.  Provided  always,  and  be  it  further  enacted,  That  nothing  herein  con- 
tained shall  be  construed  to  prevent  or  to  render  invalid  any  contract  for  the 
payment,  or  any  actual  payment,  to  any  such  artificer  as  aforesaid,  of  the  whole 
or  any  part  of  his  wages,  either  in  the  notes  of  the  governor  and  company  of 
the  bank  of  England,  or  in  the  notes  of  any  person  or  persons  carrying  on  the 
business  of  a  banker,  and  duly  licensed  to  issue  such  notes  in  pursuance  of  the 
laws  relating  to  his  Majesty's  revenue  of  stamps,  or  in  drafts  or  orders  for  the 
payment  of  money  to  the  bearer  on  demand,  drawn  upon  any  person  or  persons 
carrying  on  the  business  of  a  banker,  being  duly  licensed  as  aforesaid,  within 
fifteen  miles'  of  the  place  where  such  drafts  or  orders  shall  be  so  paid,  if  such 
artificer  shall  be  freely  consenting  to  receive  such  drafts  or  orders  as  aforesaid, 
but  all  payments  so  made,  with  such  consent  as  aforesaid,  in  any  such  notes, 
drafts,  or  orders  as  aforesaid,  shall  for  the  purposes  of  this  act  be  as  valid  and 
effectual  as  if  such  payments  had  been  made  in  the  current  coin  of  the  realm. 

XIX.  And  be  it  further  enacted,  lliat  nothing  herein  contained  shall  extend 
to  any  artificer,  workman,  or  labourer,  or  other  person  engaged  or  employed 
in  any  manufacture,  trade,  or  occupation,  excepting  only  artificers,  workmen, 
labourers,  and  other  persons  employed  in  the  several  manufactures,  trades,  and 
occupations  following;  (that  is  to  say,)  in  or  about  the  making,  casting,  con- 
verting, or  manufacturing  of  iron  or  steel,  or*any  parts,  branches,  or  processes 
thereof;  or  in  or  about  the  working  or  getting  of  any  mines  of  coal,  ironstone, 
limestone,  salt  rock ;  or  in  or  about  the  working  or  getting  of  stone,  slate,  or 
clay ;  or  in  the  making  or  preparing  of  salt,  bricks,  tiles,  or  quarries ;  or  in  or 
about  the  making  or  manufacturing  of  any  kinds  of  nails,  chains,  rivets,  anvils, 
vices,  spades,  shovels,  screws,  keys,  locks,  bolts,  hinges,  or  any  other  articles  or 
hardwares  made  of  iron  or  steel,  or  of  iron  and  steel  combined,  or  of  any  plated 
articles  of  cutlery,  or  of  any  goods  or  wares  made  of  brass,  tin,  lead,  pewter,  or 
other  metal,  or  of  any  japanned  goods  or  wares  whatsoever  ;  or  in  or  about  the 
making,  spinning,  throwing,  twisting,  doubling,  winding,  weaving,  combing, 
knitting,  bleaching,  dyeing,  printing,  or  otherwise  preparing  of  any  kinds  of 
woollen,  worsted,  yarn,  stuff,  jersey,  linen,  fustian,  cloth,  serge,  cotton,  leather, 
fur,  hemp,  flax,  mohair,  or  silk  manufactures  whatsoever ;  or  in  or  about  any 
manufactures  whatsoever  made  of  the  said  last-mentioned  materials,  whether  the 
same  be  or  be  not  mixed  one  with  another ;  or  in  or  about  the  making  or 
otherwise  preparing,  ornamenting,  or  finishing  of  any  glass,  porcelain,  china,  or 
earthenware  whatsoever,  or  any  parts,  branches,  or  processes  thereof,  or  any 
materials  used  in  any  of  such  last-mentioned  trades  or  employments ;  or  in  or 
about  the  making  or  preparing  of  bone,  thread,  silk,  or  cotton  lace,  or  of  lace 
made  of  any  mixed  materials, 

XX.  And  be  it  further  enacted.  That  nothing  herein  contained  shall  extend 
to  any  domestic  servant  or  servant  in  husbandry. 

XXIII.  And  be  it  further  enacted  and  declared.  That  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  prevent  any  employer  of  any 
artificer,  or  agent  of  any  such  employer,  from  supplying  or  contracting  to  supply 
to  any  such  artificer  any  medicine  or  medical  attendance,  or  any  fuel,  or  any 
materials,  tools,  or  implement  to  be  by  such  artificer  employed  in  his  trade  or 


lowed  for  goods 
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(a)  See  Chawner  f.  Cummings,  15  L.  J.  2  B. 
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occupation,  if  such  artificer  be  employed  in  mining,  or  any  hay,  corn,  or  other 
provender  to  be  consumed  by  any  horse  or  other  beast  of  burden  employed  by 
any  such  artificer  in  his  trade  and  occupation ;  nor  from  demising  to  any 
artificer,  workman,  or  labourer  employed  in  any  of  the  trades  or  occupations 
enumerated  in  this  act,  the  whole  or  any  part  of  any  tenement  at  any  rent  to  be 
thereon  reserved ;  nor  from  supplying  or  contracting  to  supply  to  any  such 
artificer  any  victuals  dressed  or  prepared  under  the  roof  of  any  such  employer, 
and  there  consumed  by  such  artificer ;  nor  from  making  or  contracting  to  make 
any  stoppage  or  deduction  from  the  wages  of  any  such  artificer,  for  or  in  respect 
of  any  such  rent ;  or  for  or  in  respect  of  any  such  medicine  or  medical  attend- 
ance ;  or  for  or  in  respect  of  such  fuel,  materials,  tools,  implements,  hay,  corn, 
or  provender,  or  of  any  such  victuals  dressed  or  prepared  under  the  roof  of  any 
such  employer ;  or  for  or  in  respect  of  any  money  advanced  to  such  artificer  for 
any  such  purpose  as  aforesaid  :  Provided  always  that  such  stoppage  or  deduction 
shall  not  exceed  the  real  and  true  value  of  such  fuel,  materials,  tools,  implements, 
hay,  corn,  and  provender,  and  shall  not  be  in  any  case  made  from  the  wages  of 
such  artificer,  unless  the  agreement  or  contract  for  such  stoppage  or  deduction 
shall  be  in  writing,  and  signed  by  such  artificer. 

XXIV.  And  be  it  further  enacted  and  declared,  That  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  prevent  any  such  employer 
from  advancing  to  any  such  artificer  any  money  to  be  by  him  contributed  to 
any  friendly  society  or  bank  for  savings  duly  established  according  to  law,  nor 
from  advancing  to  any  such  artificer  any  money  for  his  relief  in  sickness,  or  for 
the  education  of  any  child  or  children  of  such  artificer,  nor  from  deducting  or 
contracting  to  deduct  any  sum  or  sums  of  money  from  the  wages  of  such  arti- 
ficers for  the  education  of  any  such  child  or  children  of  such  artificer,  and  unless 
the  agreement  or  contract  for  such  deduction  shall  be  in  writing,  and  signed  by 
such  artificer. 

XXV.  And  be  it  further  enacted  and  declared.  That  in  the  meaning  and  for 
the  purposes  of  this  act,  all  workmen,  labourers,  and  other  persons  in  any 
manner  engaged  in  the  performance  of  any  work,  employment,  or  operation  of 
what  nature  soever,  in  or  about  the  several  trades  and  occupations  aforesaid, 
shall  be  and  be  deemed  "  artificers  ;  "  and  that  within  the  meaning  and  for  the 
purposes  aforesaid,  all  masters,  bailiffs,  foremen,  managers,  clerks,  and  other 
persons  engaged  in  the  hiring,  employment,  or  su'.ierintendence  of  the  labour  of 
any  such  artificers,  shall  be  and  be  deemed  to  be  'employers;"  and  that  within 
the  meaning  and  for  the  purposes  of  this  act,  any  .noney  or  other  thing  had  or 
contracted  to  be  paid,  delivered,  or  given  as  a  recompence,  reward,  or  remuner- 
ation for  any  labour  done  or  to  be  done,  whether  within  a  certain  time  or  to  a 
certain  amount,  or  for  a  time  or  an  amount  uncertain,  shall  be  .deemed  and 
taken  to  be  the  "  wages"  of  such  labour  ;  and  that  within  the  meaning  and  for 
the  purposes  aforesaid,  any  agreement,  understanding,  device,  contrivance,  col- 
lusion, or  arrangement  whatsoever,  on  the  subject  of  wages,  whether  written  or 
oral,  whether  direct  or  indirect,  to  which  the  employer  and  artificer  are  parties, 
or  are  assenting,  or  by  which  they  are  mutually  bound  to  each  other,  or  whereby 
either  of  them  shall  have  endeavoured  to  impose  an  obligation  on  the  other  of 
them,  shall  be  and  be  deemed  a  "  contract." 


1  &  2  Wm.  4.  c.  56. 

An  Act  to  establish  a  Court  in  Bankntptci/. 

[20th  October,  1831.] 

Preamble.  WHEREAS  an  act  was  passed  in  the  sixth  year  of  the  reign  of  his  late 

6  Geo.  4.  c  16  Majesty  king  George  the  Fourth,  intituled  An  Act  to  amend  the  Laws  relating  to 
Bankrupts :  And  wliereas  it  is  expedient  to  provide  means  of  administering  and 
distributing  the  estate  and  effects  of  bankrupts,  and  of  determining  the  questions 
which  from  time  to  time  arise  touching  the  same,  other  than  are  provided  by  the 
said  act :  to  the  end  that  the  rights,  as  well  of  the  bankrupts  themselves  as  of 
their  creditors,  may  bu  enforced  with  as  little  expense,  delay,  and  uncertainty  as 
possible ;  be  it  enacted  by  the  king's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same.  That  it  shall 
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and  may  be  lawful  for  his  Majesty,  his  heirs  and  successors,  by  charters  or 
letters-patent  under  the  great  seal  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  to  erect  and  establish  a  court  of  judicature,  which  shall  be  called,  "  The 
Court  of  Bankruptcy,"  and  by  a  commission  under  the  great  seal  to  appoint 
one  person,  being  a  Serjeant  or  a  barrister-at-law  of  not  less  than  ten  years' 
standing,  to  be  the  chief  judge  of  the  said  court,  and  three  persons,  being  Ser- 
jeants or  barristers -at-law  of  not  less  than  ten  years'  standing  at  the  bar,  or  of 
five  years'  standing  at  the  bar,  having  previously  practised  five  years  as  a  special 
pleader  below  the  bar,  to  be  other  judges  of  the  said  court,  and  six  persons, 
being  barristers-at-law  of  not  less  than  seven  years'  standing  at  the  bar,  or  of 
four  years'  standing  at  the  bar,  having  previously  practised  as  a  special  pleader 
for  three  years  below  the  bar,  to  be  called  commissioners  of  the  said  court,  and 
from  time  to  time  to  supply  any  vacancy  in  the  number  of  the  said  judges  and 
commissioners :  and  the  same  court  shall  be  and  constitute  a  court  of  law  and 
equity,  and  shall,  together  with  every  judge  and  commissioners  thereof,  have,  use, 
and  exercise  all  the  rights,  incidents,  and  privileges  of  a  court  of  record  or  judge 
of  a  court  of  record,  and  all  other  rights,  incidents,  and  privileges,  as  fully  to  all 
intents  and  purposes  as  the  same  are  used,  exercised,  and  enjoyed  by  any  of  his 
Majesty's  courts  of  law  or  judges  at  Westminster. 

II.  And  be  it  enacted.  That  the  said  judges  or  any  three  of  them  shall  and 
may  form  a  court  of  review,  which  shall  always  sit  in  public,  save  and  except 
as  may  be  otherwise  directed  by  this  act,  or  by  the  rules  and  regulations  to  be 
made  in  pursuance  hereof,  and  shall  have  superintendence  and  control  in  all 
matters  of  bankruptcy,  and  shall  also  have  power,  jurisdiction,  and  authority  to 
hear  and  determine,  order,  and  allow  all  such  matters  in  bankruptcy  as  now 
usually  are  or  lawfully  may  be  brought,  by  petition  or  otherwise,  before  the  lord 
chancellor,  whether  such  matters  may  have  arisen  in  the  said  court  of  bank- 
ruptcy or  elsewhere,  except  as  is  herein  otherwise  provided,  and  also  to  investigate, 
examine,  hear  and  determine  all  such  other  matters  within  the  jurisdiction  of 
the  said  court  of  bankruptcy  as  are  by  this  act,  or  may  be  by  the  said  rules  and 
regulations  assigned  and  referred  to  the  said  court  of  review. 

III.  And  be  it  enacted.  That  all  such  matters  to  be  heard  and  determined  in 
the  said  court  of  review  shall  be  brought  on  by  way  of  petition,  motion,  or 
special  case,  according  to  the  rules  and  regulations  to  be  established  as  herein- 
after provided,  subject  to  an  appeal  to  the  lord  chancellor  on  matters  of  law  and 
equity,  or  on  the  refusal  or  admission  of  evidence  only  ;  and  in  all  cases  of  ap- 
peal to  the  lord  chancellor  by  virtue  of  this  act,  such  appeal  shall  be  on  a  special 
case,  and  in  no  other  mode  whatsoever,  except  the  lord  chancellor  shall  in  any 
case  otherwise  direct ;  which  special  case  shall  be  approved  and  certified  by  one 
of  the  judges  of  the  said  court  of  review  in  matters  arising  in  the  said  court, 
and  by  the  judge  trying  the  issue  in  matters  arising  out  of  the  trial  of  issues ; 
and  the  determination  of  such  judge  on  the  settlement  of  such  case  shall  be  final 
and  conclusive ;  provided  always,  that  all  appeals  to  the  lord  chancellor  by  vir- 
tue of  this  act  shall  be  heard  by  the  lord  chancellor  only,  and  not  by  any  other 
judge  of  the  high  court  of  chancery. 

IV.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  court  of  review  to 
direct  any  issue  of  fact  arising  therein  to  be  tried  by  a  jury  before  one  of  the 
judges  thereof,  or  before  a  judge  of  assize,  and  to  issue  process  to  compel  the 
attendance  of  jurors  and  witnesses,  and  to  enforce  the  orders  and  decrees  of  the 
said  court  of  review,  and  to  that  end  to  exercise  all  the  powers  vested  for  such 
purposes  in  any  of  his  Majesty's  courts  of  record  at  Westminster. 

V.  And  be  it  enacted.  That  all  costs  of  suit  between  party  and  party  in  the 
said  court  of  review  shall  be  in  the  discretion  of  the  court,  and  shall  be  taxed  by 
one  of  the  masters  of  the  high  court  of  chancery. 

VI.  And  be  it  enacted.  That  the  said  six  commissioners  may  be  formed  into 
two  subdivision  courts,  consisting  of  three  commissioners  for  each  court,  for 
hearing  and  determining  the  matters  and  things  and  making  the  examinations 
herein-after  referred  thereto ;  and  all  references  or  adjournments  by  a  single 
commissioner  to  a  subdivision  court,  by  virtue  of  this  act,  shall  be  to  the  subdi- 
vision court  to  which  he  belongs,  unless  the  said  commissioner,  in  case  of  the 
sickness  of  some  one  or  more  of  the  commissioners  of  such  subdivision  court,  or 
other  sufficient  cause,  shall  think  fit  otherwise  to  direct ;  and  the  said  subdi- 
vision courts  may  sit  either  in  public  or  private,  as  they  shall  see  fit,  unless 

c  3 


Establishment 
of  a  court  of 
bankruptcy. 


The  court  of 
review,  10&  II 
Vict.  c.  102. 


Mode  of  appli- 
cation to  the 
court  of  review. 

Mode  of  appeal 
to  the  lord 
chancellor. 


Court  of  review 
may  direct 
issues. 


Costs  in  the 
court  of  review. 

Subdivision 
courts. 


hix 


I  &  2  WIL.  IV.  CAP.  56. 


The  powers  of 
commissioners. 


Oaths  of  judges 
and  commis- 
sioners. 


Appointment  of 
registrars  and 
deputy  regis- 
trars. 


All  attorneys 
and  solicitors 
may  practise 
in  tliis  court. 


Judges  to  make 
rules  for  regu- 
lating the 
procsedings  of 
the  court. 

The  lord  chan- 
cellor to  issue 
a  fiat  in  lieu  of  a 
commission. 


where  it  shall  be  otherwise  provided  by  this  act,  or  by  the  rules  to  be  made  as 
herein-after  mentioned. 

VII.  And  be  it  enacted,  That  in  every  bankruptcy  prosecuted  in  the  said 
court  of  bankruptcy  it  shall  and  may  be  lawful  for  any  one  or  more  of  the  said 
six  commissioners  to  have,  perform,  and  execute  all  the  powers,  duties,  and  au- 
thorities by  any  act  or  acts  of  parliament  now  in  force  vested  in  commissioners  of 
bankrupt,  in  all  respects  as  if  they  or  any  one  or  more  of  them  were  in  every 
instance  specially  authorized  and  appointed  for  the  purpose  by  a  separate  com- 
mission under  the  great  seal  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land ;  provided  always,  that  no  single  commissioner  shall  have  power  to  commit 
any  bankrupt  or  other  person  examined  before  him  otherwise  than  to  the  care 
and  custody  of  a  messenger  or  other  officer  of  the  said  court,  to  be  by  liim  de- 
tained in  his  custody,  and  brought  up  before  a  subdivision  court,  or  the  court 
of  review,  within  three  days  after  such  commitment,  for  which  purpose  one  of 
such  courts  shall  be  forthwith  assembled,  and  to  which  court  such  examination 
shall  be  adjourned. 

VIII.  And  be  it  enacted.  That  in  lieu  of  the  oath  directed  to  be  taken  by 
commissioners  under  the  said  recited  act,  every  judge  and  commissioner  to  be 
appointed  by  virtue  of  this  act  shall,  before  he  shall  be  capable  of  acting  in  the 
execution  of  any  of  the  powers  and  authorities  given  by  this  act,  take  an  oath  in 
the  presence  of  the  lord  chancellor  to  the  effect  following ;  (that  is  to  say,) 

"  I,  A.  B.  do  swear.  That  I  will  faithfully,  impartially,  and  honestly,  accord- 
"  ing  to  the  best  of  my  skill  and  knowledge,  execute  the  several  powers  and  trusts 
"  reposed  in  me,  [as  the  chief  judge  or  one  of  the  judges,  or  one  of  the  commis- 
"  sioners,  as  the  case  may  be,  of  the  court  of  bankruptcy,]  and  that  without 
"  favour  or  affection,  prejudice  or  malice.  So  help  me  God." 

And  any  judge  or  commissioner  having  once  taken  the  said  oath  shall  not  again 
be  required  to  take  the  same  so  long  as  he  shall  continue  in  office. 

IX.  And  be  it  enacted.  That  it  shall  be  lawful  for  his  Majesty,  his  heirs  and 
successors,  under  his  or  their  royal  sign-manual,  from  time  to  time  to  appoint  two 
registrars,  and  any  number  not  exceeding  eight  deputy  registrars,  to  act  as  such 
in  the  said  court  of  bankruptcy,  and  to  attend  upon  and  assist  the  said  judges 
and  commissioners ;  which  officers  so  to  be  from  time  to  time  appointed  shall 
hold  their  respective  offices  during  good  behaviour,  notwithstanding  the  demise 
of  his  Majesty  or  any  of  his  heirs  or  successors :  Provided  always,  that  it  shall 
be  lawful  for  his  Majesty,  his  heirs  and  successors,  to  remove  any  of  such  officers 
upon  a  certificate  from  the  said  court  of  review,  or  one  of  the  subdivision  courts, 
of  some  sufficient  reason,  to  be  named  therein,  for  such  removal. 

X.  And  be  it  enacted.  That  all  attorneys  and  solicitors  of  any  of  the  superior 
courts  of  law  or  equity  at  Westminster  may  be  admitted,  and  have  their  names 
enrolled  in  the  said  court  of  bankruptcy,  without  any  fee  or  charge  other  than 
such  as  shall  be  allowed  by  this  act,  or  any  rule  or  regulation  to  be  made  in 
pursuance  thereof,  and  may  appear  and  plead  in  any  proceedings  in  the  said 
court  without  being  required  to  employ  counsel  (except  in  proceedings  before 
the  said  court  of  review,  and  upon  the  trial  of  issues  by  jury) ;  and  in  case  any 
person,  not  being  an  attorney  or  solicitor  duly  admitted  as  aforesaid,  shall  prac- 
tise in  the  said  court  of  bankruptcy  as  an  attorney  or  solicitor,  he  shall  be 
deemed  guilty  of  a  contempt  of  the  said  court,  and  be  liable  to  all  the  penalties 
incident  thereto,  on  complaint  thereof  made  to  the  court  of  review;  and  that  all 
the  laws  and  statutes  now  in  force  concerning  attorneys  and  solicitors  shall 
extend  to  attorneys  and  solicitors  practising  in  the  said  court  of  bankruptcy. 

XI.  And  be  it  enacted.  That  the  judges  of  the  said  court  of  review,  with  the 
consent  of  the  lord  chancellor,  shall  have  power  from  time  to  time  to  make 
general  rules  and  orders  for  regulating  the  practice  of  the  said  court  of  bank- 
ruptcy, the  sittings  of  the  judges  and  commissioners  thereof,  and  the  conduct  of 
the  other  officers  and  of  the  practitioners  therein. 

XII.  And  be  it  enacted,  That  in  every  case  wherein  the  lord  chancellor,  by 
virtue  of  any  former  act,  hath  power  to  issue  a  commission  of  bankrupt  under 
the  great  seal,  it  shall  and  may  be  lawful  for  him,  and  also  for  the  master  of  the 
rolls,  the  vice-chancellor,  and  each  of  the  masters  of  the  court  of  chancery,  act- 
ing under  any  appointment  by  the  lord  chancellor  to  be  given  for  that  purpose, 
on  petition  made  to  the  lord  chancellor  against  any  trader  having  committed  any 
act  of  bankruptcy  by  any  creditor  of  such  trader,  and  upon  his  filing  such  affi- 
davit and  giving  such  bond  as  is  by  law  required,  to  issue  his  fiat  under  his  hand 
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in  lieu  of  such  commission,  thereby  authorizing  such  creditor  to  prosecute  his 
said  complaint  in  the  said  court  of  bankruptcy,  or  to  prosecute  the  same  else- 
where before  such  discreet  and  proper  persons  as  the  lord  chancellor,  or  as  the 
master  of  the  rolls,  vice-chancellor,  or  one  of  the  masters  of  the  court  of  chan- 
eery,  acting  as  aforesaid,  by  such  fiat  may  think  fit  to  nominate  and  appoint ; 
and  that  the  persons  so  appointed  shall  thereby  have  the  like  power  and  authority 
to  all  intents  and  purposes  as  if  they  were  assigned  and  appointed  special  com- 
missioners by  virtue  of  a  commission  under  the  great  seal. 

XIII.  And  be  it  enacted.  That  every  such  fiat,  prosecuted  in  the  said  court    Fiats  to  be  filed 
of  bankruptcy,  shall  be  filed  and  entered  of  record  in  the  said  court,  and  shall    in  court  of 
henceforth  be  a  record  of  the  said  court,  and   it  shall  thereupon  be  lawful  for    bankruptcy, 
any  one  or  more  of  the  commissioners  thereof  to  proceed  thereon  in  all  respects 

as  commissioners  acting  in  the  execution  of  a  commission  of  bankrupt,  save  and 
except  as  such  proceeding  may  be  altered  by  virtue  of  this  act. 

XIV.  And  be  it  enacted.  That   the  judges  who  go  the  several  circuits  in    Appointment  of 
England  and  Wales  may  be  directed  by  the  lord  chancellor  from  time  to  time  to    country  com. 
return  to  him  the  names  of  such  number  as  he  shall  think  fit  to  require  of  bar-    missioners,  and 
risters,  solicitors,  and  attorneys  practising   in  the  counties  to  the  said  circuits    fiats  to  them, 
belonging,  and    upon  such   persons  being  returned  and  approved   by  the  lord 

chancellor,  the  fiat  or  fiats  aforesaid  not  directed  to  the  court  of  bankruptcy 
shall  be  directed  to  some  one  or  more  of  such  persons  in  rotation  to  act  as  com- 
missioners of  bankrupt,  according  to  the  districts  or  places  for  which  such  per- 
sons shall  be  so  returned,  and  to  no  other  person  than  such  as  shall  be  included 
in  such  return  :  Provided  always,  that  it  shall  be  lawful  for  the  lord  chancellor 
at  any  time  to  remove  any  person  from  the  lists  to  be  so  returned,  for  such  cause 
as  to  him  shall  seem  fit. 

XV.  And  be  it  enacted,  That  in  lieu  of  the  oath  required  by  the  said  recited    Oath  of  com- 
act  to  be  taken  by  commissioners  of  bankrupt,  all  persons  acting  as  such  com-    missioners  in 
missioners  elsewhere  than  in  the  said  court  of  bankruptcy  shall  take  an  oath  to    the  country, 
the  eiFect  following: — "I,  A.  B.,  do  swear,  that  I  will  faithfully,  impartially, 

"  and  honestly,  according  to  the  best  of  my  skill  and  knowledge,  execute  the 
"  several  powers  and  trusts  reposed  in  me  as  a  commissioner  in  a  prosecution  of 
"  bankruptcy  against  and  that  without  favour  or  affection, 

"prejudice  or  malice.  So  help  me  God." 

XVI.  And  be  it  enacted.  That  all   the  laws  and  statutes,  rules,  and  orders.    Provisions  of 
now  in  force  relating  to  bankrupts,  or  to  commissioners  of  bankrupt,  or  to  pro-    former  acts 

rceedings  under  such  commissions,  or  to  the  subject-matters  of  such  proceedings,    made  applicable 
or  to  the  persons  concerned  therein  or  in  any  way  affected  thereby,  shall  in  like    to  this  act  and 
manner  extend  and  be  construed  to  extend  in  every  respect,  as  far  as  the  same    to  fiats, 
may  be  applicable,  to  this  act,  and   to  fiats  issued   in  pursuance  thereof,  and  to 
all  proceedings  under  the  same,  and  to  all  the  subject-matters  of  such  proceed- 
ings, and  to  all  persons  concerned  therein  or  in  any  way  affected  thereby,  to  all 
intents  and  purposes  whatsoever,  as  if  every  such   fiat  were  a  commission  of 
bankrupt  under  the  great  seal  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land, save  and  except  as  may  be  otherwise  directed  by  this  act. 

XVII.  And  be  it  enacted.  That  if  any  trader  adjudged  bankrupt  shall  be    Manner  of  pro- 
minded  to   dispute  such  adjudication,  and  shall  present  a  petition  praying  the    ceeding  in  case 
reversal  thereof  to  the  said  court  of  review,  such  petition  to  be  presented  within    the  bankrupt 
two  calendar  months  from  the  date  of  such  adjudication,  if  such  trader  shall  be    shall  dispute 
then  residing  within  the  United  Kingdom,  or  within  three  calendar  months  from    the  adjudica- 
tlie  date  aforesaid,  if  then  residing  in  any  other  part  of  Europe,  or  within  one    tion. 

year  from  the  date  aforesaid,  if  then  residing  elsewhere,  or  within  such  other 
time  as  the  said  court  shall  allow,  (not  exceeding  one  year,  to  be  computed  from 
the  date  aforesaid,)  such  court  of  review  shall  proceed  to  hear  and  decide  on 
the  said  petition ;  or,  at  the  option  of  the  said  bankrupt,  and  on  his  finding  such 
security  for  costs  (if  the  said  court  shall  think  fit  to  require  any  security)  as  by 
the  said  court  shall  be  approved,  shall  direct  an  issue  to  try  any  matter  of  fact 
affecting  the  validity  of  such  adjudication  by  a  jury,  to  be  duly  impanneled  and 
sworn  for  that  purpose,  before  the  chief  judge  or  any  one  or  more  of  the  other 
judges  of  the  court  of  bankruptcy  ;  and  if  the  verdict  on  such  issue  shall  not  be 
set  aside  on  application  made  to  the  said  court  of  review,  within  one  month 
after  the  said  trial,  or  if  the  adjudication  of  the  commissioner  shall  not  be  set 
aside  by  the  said  court  of  review  on  the  petition  aforesaid,  such  verdict  or  such 
adjudication  of  the  said  commissioner  shall  in  all  cases,  as  against  the  said  bank- 
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rupt,  and  also  as  against  the  petitioning  creditor,  and  as  against  any  assignee  to 
be  chosen  of  any  such  bankrupt's  estate  and  effects  and  as  against  all  persons 
claiming  luider  the  said  assignees,  and  all  persons  indebted  to  the  I)ankriipt's 
estate,  be  conclusive  evidence  that  the  party  was  or  was  not  a  bankrupt  at  the 
date  of  such  adjudication,  any  other  act,  debt,  or  trading  tlian  the  act,  debt,  or 
trading  proved  at  such  trial  notwithstanding :  Provided  always,  that  an  appeal 
shall  be  to  the  lord  chancellor  from  the  decision  of  the  said  court  of  review,  upon 
matter  of  law  or  equity,  or  on  the  refusal  or  admission  of  evidence  only. 

XVIII.  Provided  always,  and  be  it  further  enacted.  That  after  any  such 
issue  shall  have  been  tried  as  aforesaid,  it  shall  and  may  be  lawful  for  the  lord 
chancellor,  on  petition  to  him,  to  be  presented  within  one  calendar  month 
after  such  verdict,  and  upon  notice  thereof  to  be  bankrupt,  upon  special  circum- 
stances to  be  submitted  to  the  said  lord  chancellor,  to  order  that  another  fiat  do 
issue  at  the  instance  of  any  other  than  the  former  petitioning  creditor  against 
the  said  bankrupt,  and  that  such  fiat  shall  and  may  be  supported  by  any  debt, 
trading,  or  act  of  bankruptcy,  other  than  those  given  in  evidence  on  the  trial  of 
such  issue. 

XIX.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  lord  chancellor,  upon 
the  reversal  of  any  adjudication  of  bankruptcy,  or  for  such  other  cause  as  he 
shall  think  fit,  to  order  that  any  fiat  issued  by  virtue  of  this  act  shall  be  rescinded 
or  annulled,  and  such  order  shall  have  all  the  force  and  effect  of  a  writ  of  su- 
persedeas of  a  commission  according  to  the  existing  laws  and  practice  in  bank- 
ruptcy. 

XX.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  commissioner,  who 
shall  make  any  adjudication  of  bankruptcy,  to  appoint  two  or  more  public  meet- 
ings instead  of  the  three  meetings  directed  by  the  said  recited  act,  for  the  bank- 
rupt to  surrender  and  conform,  the  last  of  which  said  meetings  shall  be  on  the 
forty-second  day  after  the  publication  of  his  bankruptcy  in  the  Gazette  ;  and  the 
choice  of  assignees  shall  take  place  at  the  first  of  such  two  meetings. 

XXI.  And  be  it  enacted,  That  in  all  cases  in  which  power  is  by  this  act 
given  to  any  one  of  the  said  commissioners  to  act,  such  power  shall  and  may 
in  like  mimner  be  exercised  by  the  said  chief  judge,  or  by  any  one  of  the  said 
other  judges,  as  occasion  may  require  ;  and  where  any  such  judge  so  acting 
would,  in  case  he  were  a  commissioner,  make  any  reference  or  adjournment  to 
a  subdivision  court,  such  reference  or  adjournment  shall  be  made  by  such  judge 
to  the  court  of  review  instead  of  a  subdivision  court. 

XXII.  And  be  it  enacted.  That  a  number  of  persons,  not  exceeding  thirty, 
being  merchants,  brokers,  or  accountants,  or  persons  who  are  or  have  been 
engaged  in  trade  in  the  cities  of  London  or  Westminster,  or  the  parts  adjacent, 
shall  be  chosen  by  the  lord  chancellor  to  act  as  official  assignees  in  all  bankrupt- 
cies prosecuted  in  the  said  court  of  bankruptcy;  one  of  which  said  official 
assignees  shall  in  all  cases  be  an  assignee  of  each  bankrupt's  estate  and  effpcts, 
together  with  the  assignee  or  assignees  to  be  chosen  by  the  creditors  ;  such 
official  assignee  to  give  security,  to  be  subject  to  such  rules,  to  be  selected  for 
such  estate,  and  to  act  in  such  manner  as  the  said  chief  and  other  judges, 
with  the  consent  of  the  lord  chancellor,  shall  from  time  to  time  direct;  and  all 
the  personal  estate  and  effects,  and  the  rents  and  profits  of  the  real  estate,  and 
the  proceeds  of  sale  of  all  the  estate  and  effects,  real  and  personal,  of  the  bank- 
rupt, shall  in  every  case  be  possessed  and  received  by  such  official  assignee  alone, 
save  where  it  shall  be  otherwise  directed  by  the  said  court  of  bankruptcy  or  any 
judge  or  commissioner  thereof;  and  all  stock  in  the  public  funds  or  any  public 
company,  and  all  monies,  exchequer  bills,  India  bonds,  or  other  public  securi- 
ties, and  all  bills,  notes,  and  other  negotiable  instruments,  shall  be  forthwith 
transferred,  delivered,  and  paid  by  such  official  assignee  into  the  Bank  of  Eng- 
land, to  the  credit  of  the  accountant  general  of  the  high  court  of  chancery,  to  be 
subject  to  such  order,  rule  and  regulation,  for  the  keeping  of  the  account  of  the 
said  monies  and  other  effects,  and  for  the  payment  and  delivery  in,  investment, 
and  payment  and  delivery  out  of  the  same,  as  the  lord  chancellor,  or  the  said 
court  of  review,  or  any  judge  of  the  said  court  of  bankruptcy,  if  authorized  so  to 
do  by  any  general  order  of  the  same  court  shall  direct;  and  if  any  such  assignee 
shall  neglect  to  make  such  transfer,  delivery,  or  payment,  every  such  assignee 
shall  be  liable  to  be  charged  in  the  same  manner  as  by  the  said  recited  act  is  pro-, 
vided  in  cases  of  neglect  by  assignees  to  invest  money  in  the  purchase  of  ex- 
chequer bills,  when  directed  so  to   do  :    Provided  always,  that  imtil  assignees 
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shall  be  chosen  by  the  creditors  of  each  bankrupt,  such  official  assignee  so  to  be 
appointed  to  act  with  the  assignees  to  be  chosen  by  the  creditors  shall  be 
enabled  to  act,  and  shall  be  deemed  to  be  to  all  intents  and  purposes  whatso- 
ever, a  sole  assignee  of  each  bankrupt's  estates  and  effects, 

XXIII.  Provided  always,  and  be  it  enacted,  That  nothing  herein  contained 
shall  extend  to  authorize  any  such  official  assignee  to  interfere  with  the  assignees 
chosen  by  the  creditors  in  the  appointment  or  removal  of  a  solicitor  or  attorney, 
or  in  directing  the  time  and  manner  of  effecting  any  sale  of  the  bankrupt's  estate 
or  effects. 

XXIV.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  lord  chancellor, 
from  time  to  time  as  any  vacancy  may  occur  in  the  said  before-mentioned 
number  of  official  assignees,  to  appoint  some  other  such  person  as  aforesaid  to 
fill  any  vacancy  so  occurring ;  and  in  case  of  the  death  or  removal  of  any  official 
assignee  who  shall  have  been  appointed  to  act  in  any  bankruptcy,  it  shall  be 
lawful  for  the  said  court  of  bankruptcy,  subject  to  any  rules  to  be  made  by 
virtue  of  this  act,  to  appoint  another  official  assignee  of  the  number  hereby  pre- 
scribed to  act  in  the  same  bankruptcy  in  the  place  of  the  assignee  who  shall 
have  become  dead  or  been  removed. 

XXV.  And  be  it  enacted,  That  when  any  person  hath  been  adjudged  a 
bankrupt,  all  his  personal  estate  and  effects,  present  and  future,  which  by  the 
laws  now  in  force  may  be  assigned  by  commissioners  acting  in  the  execution  of 
a  commission  against  such  bankrupt,  shall  become  absolutely  vested  in  and 
transferred  to  the  assignees  or  assignee  for  the  time  being,  by  virtue  of  their 
appointment,  without  any  deed  of  assignment  for  that  purpose,  as  fully  to  all 
intents  as  if  such  estate  and  effects  were  assigned  by  deed  to  such  assignees  and 
the  survivor  of  them  ;  and  as  often  as  any  such  assignees  shall  die,  or  be  law- 
fully removed,  and  a  new  assignee  duly  appointed,  all  such  personal  estate  as 
was  then  vested  in  such  deceased  or  removed  assignee  shall  by  virtue  of  sucli 
appointment  vest  in  the  new  assignee,  either  alone  or  jointly  with  the  existing 
assignee,  as  the  case  may  require,  without  any  deed  of  assignment  for  that 
purpose. 

XXVI.  And  be  it  enacted.  That  where  any  person  shall  have  been  adjudged 
a  bankrupt,  all  such  present  and  future  real  estate  of  such  bankrupt,  whether  in 
the  United  Kingdom  of  Great  Britain  and  Ireland,  or  in  any  of  the  dominions, 
plantations,  or  colonies  belonging  to  his  Majesty,  as  by  the  said  recited  act  is 
directed  to  be  conveyed  by  the  commissioners  to  the  assignees,  shall  vest  in  such 
bankrupt's  assignee  or  assignees  for  the  time  being,  by  virtue  of  his  or  their 
appointment,  without  any  deed  of  conveyance  for  that  purpose ;  and  as  often  as 
any  such  assignee  or  assignees  shall  die,  or  be  lawfully  removed  or  displaced, 
and  a  new  assignee  or  assignees  shall  bo  duly  appointed,  such  of  the  aforesaid 
real  estate  as  shall  remain  unsold  or  unconveyed  shall  by  virtue  of  such  ap- 
pointment vest  in  the  new  assignee  or  assignees,  either  alone,  or  jointly  with 
the  existing  assignees,  as  the  case  may  require,  without  any  conveyance  for  that 
purpose. 

XXVII.  Provided  always,  and  be  it  enacted,  That  where  according  to  any 
laws  now  in  force  any  conveyance  or  assignment  of  any  real  or  personal  pro- 
perty of  a  bankrupt  would  require  to  be  registered,  enrolled,  or  recorded  in  any 
registry  office  in  England,  Wales,  or  Ireland,  or  in  any  registry  office,  court,  or 
other  place  in  Scotland,  or  any  of  the  dominions,  plantations,  or  colonies  belong- 
ing to  his  Majesty,  then,  in  every  such  case,  such  certificate  as  hereafter  is 
described  of  the  appointment  of  an  assignee  or  assignees  shall  be  registered  in 
the  registry  office,  court,  or  place  wherein  such  conveyance  or  assignment  as 
last  aforesaid  would  require  to  be  registered,  enrolled,  or  recorded  ;  and  the 
registry  hereby  directed  shall  have  the  like  effect  to  all  intents  and  purposes  as 
the  registry,  enrolment,  or  recording  of  such  conveyance  or  assignment  as  last 
aforesaid,  would  have  had  ;  and  the  title  of  any  purchaser  of  any  such  property, 
as  last  aforesaid,  for  valuable  consideration,  without  notice  of  the  bankruptcy, 
who  shall  have  duly  registered,  enrolled,  or  recorded  his  purchase  deed  previous 
to  the  registry  hereby  directed,  shall  not  be  invalidated  by  reason  of  such  ap- 
pointment of  an  assignee  or  assignees  as  aforesaid,  or  the  vesting  of  such  property 
in  him  or  them  consequent  thereupon,  unless  the  certificate  of  such  appointment 
shall  be  registered  as  aforesaid  within  the  times  following  ;  (that  is  to  say,)  as 
regards  the  United  Kingdom  of  Great  Britain  and  Ireland,  within  two  months 
from  the  date  of  such  appointment ;  and  as  regards  all  other  places,  within 
twelve  months  from  the  date  thereof. 
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XXVIII.  And  be  it  enacted,  That  the  said  judges  of  the  said  court  of 
bankruptcy  shall  cause  to  be  made  a  seal  of  the  said  court,  in  such  form  as 
they  shall  think  fit,  and  shall  cause  to  be  sealed  therewith  all  such  proceedings, 
documents,  and  copies  as  by  the  law  now  in  being,  or  by  this  act,  or  by  any 
rule  or  order  of  the  said  court,  shall  be  required  to  be  so  sealed. 

XXIX.  And  be  it  enacted.  That  a  certificate  of  the  appointment  of  such 
assignees,  purporting  to  be  under  the  seal  of  the  said  court  of  bankruptcy,  shall 
be  received  as  evidence  of  such  appointment,  in  all  courts  and  places  whatsoever, 
without  further  proof. 

XXX.  And  be  it  enacted.  That  any  one  of  the  said  six  commissioners,  if  he 
think  fit,  may  adjourn  the  examination  of  any  bankrupt,  or  other  person  to  be 
taken  either  before  a  subdivision  court  or  the  court  of  review,  and  may  likewise 
adjourn  the  examination  of  a  proof  of  debt  to  be  heard  before  a  subdivision 
court ;  which  said  court  shall  proceed  with  such  last  mentioned  examination, 
and  finally,  and  without  any  appeal,  except  upon  matter  of  law  or  equity,  or  of 
the  refusal  or  the  admission  of  evidence,  shall  determine  upon  such  proof  of 
debts;  provided  always,  that  in  case,  before  the  said  commissioner  or  subdivision 
court,  both  parties,  the  assignees  or  the  major  part  of  them,  and  the  creditor, 
consent  to  have  the  validity  of  any  debt  in  dispute  tried  by  a  jury,  an  issue 
shall  be  prepared  under  the  direction  of  the  said  commissioner  or  subdivision 
court,  and  sent  for  trial  before  the  chief  judge  or  one  or  more  of  the  other 
judges;  and  if  one  party  only  applies  for  such  issue,  the  said  commissioner  or 
subdivision  court  shall  decide  whether  or  not  such  trial  shall  be  had,  subject  to 
an  appeal  as  to  such  decision  to  the  court  of  review. 

XXXI.  And  be  it  enacted.  That  if  such  commissioner  or  subdivision  court 
shall  determine  any  point  of  law  or  matter  of  equity,  or  decide  on  the  refusal 
or  admission  of  evidence  in  the  case  of  any  disputed  debt,  such  matter  may  be 
brought  under  review  of  the  court  of  review  by  the  party  who  thinks  himself 
aggrieved,  and  the  proof  of  the  debt  shall  be  suspended  until  such  appeal  shall 
be  disposed  of,  and  a  sum,  not  exceeding  any  expected  dividend  or  dividends  on 
the  debt  in  dispute  in  such  proof,  may  be  set  apart  in  the  hands  of  the  said 
accountant-general  until  such  decision  be  madcu;  and  in  like  manner  there  may 
be  an  appeal  on  the  like  matter  of  law  or  equity  from  the  court  of  review  to  the 
lord  chancellor. 

XXXII.  And  be  it  enacted,  That  if  the  court  of  review  shall  determine  in 
any  appeal  touching  any  decision  in  matter  of  law,  upon  the  whole  merits  of 
any  proof  of  debt,  then  the  order  of  the  said  court  shall  finally  determine  the 
question  as  to  the  said  proof,  unless  an  appeal  to  the  lord  chancellor  be  lodged 
within  one  month  from  such  determmation  ;  and  in  case  of  such  an  appeal,  the 
determination  of  the  lord  chancellor  thereupon  shall  in  like  manner  be  final 
touching  such  proof;  but  if  the  appeal,  either  to  the  court  of  review  or  the  lord 
chancellor,  shall  be  allowed  in  relation  to  the  admission  or  refusal  of  evidence, 
then  and  in  that  case  the  proof  of  the  debt  shall  be  again  heard  by  the  com- 
missioner or  subdivision  court,  and  the  said  evidence  shall  be  then  admitted  or 
rejected  accordingly. 

XXXIII.  And  be  it  enacted.  That  after  any  issue  by  this  act  authorized 
shall  be  tried,  a  new  trial  may  be  moved  in  the  court  of  review,  which  new 
trial  shall  be  granted  or  refused  according  to  the  rules  of  the  common  law 
and  the  practice  of  the  courts  of  Westminster  in  granting  or  refusing  new 
trials. 

XXXIV.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  creditor  to 
make  proof  of  his  debt  by  affidavit,  sworn  before  one  of  the  said  judges  or  com- 
missioners, or  before  a  master  in  chancery,  ordinary  or  extraordinary,  or,  if  such 
creditor  shall  live  out  of  England,  by  affidavit  sworn  before  a  magistrate  where 
such  creditor  shall  be  residing,  and  attested  by  a  notary  public,  British  minister, 
or  consul :  subject,  nevertheless,  to  such  rules  and  orders  touching  the  personal 
attendance  of  any  creditor  to  make  such  proof  according  to  the  existing  laws 
and  practice  in  bankruptcy  as  the  said  court  of  review,  with  the  consent  of  the 
lord  chancellor,  shall  from  time  to  time  make  and  direct. 

XXXV.  And  be  it  enacted.  That  in  every  case  the  assignees  may,  with  the 
approbation  of  the  proper  subdivision  court,  appoint  the  bankrupt  himself  to 
superintend  the  management  of  the  estate,  or  to  carry  on  the  trade  for  behoof 
of  the  creditors,  and  in  all  or  any  other  respects  they  may  think  fit  to  aid  them 
in  administering  the  bankrupt's  estate  and  effects,  in  such  manner  and  on  such 
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terms  as  they  may  think  best  for  the  benefit  of  the  persons  interested  in  the 
estate. 

XXXVI.  And  be  it  enacted,  That  the  court  of  review  shall  have  power  to 
remove  any  assignee  of  any  estate  ;  and  the  order  of  such  court  thereupon  shall 
be  final  and  conclusive  to  all  intents  and  purposes,  and  not  subject  to  any  review 
by  the  lord  chancellor  or  otherwise. 

XXXVII.  And  be  it  enacted,  That  in  case  the  lord  chancellor  shall  deem 
any  matter  of  law  or  equity  brought  before  him  by  way  of  appeal  from  the 
court  of  review  to  be  of  sufficient  difficulty  or  importance  to  require  the  decision 
of  the  house  of  lords,  or  in  case  both  parties,  in  any  proceeding  before  the  court 
of  review,  shall  desire  that  any  such  matter  may  be  determined  in  the  first  in- 
stance by  the  house  of  lords,  and  not  by  the  lord  chancellor,  then  and  in  such 
case  the  lord  chancellor  or  the  court  of  review  may  direct  the  whole  facts 
whereupon  such  question  of  law  or  equity  shall  arise  to  be  stated  in  the  form  of 
a  petition  of  appeal  to  the  house  of  lords,  and  the  party  appealing  may  carry 
such  appeal  to  the  house  of  lords,  in  like  manner  as  other  appeals  are  preferred 
to  that  house  :  Provided  always,  that  the  cases  to  be  lodged  by  the  parties  in  the 
house  of  lords  shall  be  confined  in  matter  of  fact,  as  cases  of  appeal  from  the 
lord  chancellor,  to  setting  forth  the  special  case  brought  up  to  the  lord  chancellor 
from  the  court  of  review,  and  in  cases  of  appeal  from  the  said  court  of  review,  to 
setting  forth  a  special  case,  to  be  approved  and  certified  in  manner  herein-before 
provided  touching  appeals  to  the  lord  chancellor,  and  to  such  arguments  on  the 
point  of  law  as  the  parties  may  be  advised  to  state. 

XXXVIII.  And  be  it  enacted.  That  the  said  judges  and  commissioners  of 
the  said  court  of  bankruptcy  shall,  in  all  matters  within  their  respective  juris- 
dictions, have  power  to  take  the  whole  or  any  part  of  the  evidence,  either  viva 
voce  on  oath,  or  upon  affidavits  to  be  sworn  before  one  of  the  said  judges  or 
commissioners,  or  a  master,  ordinary  or  extraordinary,  in  chancery,  as  the  said 
court  may  in  any  case  direct,  or  as  the  lord  chancellor  may  from  time  to  time 
prescribe  by  any  general  rule  to  be  made  by  virtue  of  this  act 

XXXIX.  And  be  it  enacted.  That  all  power,  jurisdiction  and  aiithority  of 
the  commissioners  named  in  any  commission  of  bankrupt  depending  in  the 
court  of  commissioners  of  bankrupts  in  the  city  of  London,  shall  cease  and 
determine,  and  that  every  such  commission  shall  thereupon  be  removed  into 
the  said  court  of  bankruptcy,  and  that  all  further  proceedings  thereon  shall  be 
thenceforth  prosecuted  and  carried  on  in  like  manner  as  if  they  had  been 
originally  commenced  therein,  by  virtue  of  a  fiat  under  the  hand  of  the  lord 
chancellor,  issued  pursuant  to  this  act,  save  as  may  be  otherwise  directed  by 
this  act. 

XL.  And  be  it  enacted,  That  It  shall  be  lawful  for  each  commissioner  of  the 
said  court  who  shall  thenceforth  act  in  such  commission,  at  his  discretion,  to 
appoint  some  one  of  the  aforesaid  official  assignees  to  act  with  the  existing 
assignees,  if  any,  under  such  commission,  and  to  direct  the  existing  assignees 
to  pay  and  deliver  over  to  such  official  assignees  all  monies,  books,  papers,  and 
eflPects  whatsoever  in  their  possession  or  custody  as  such  assignees :  and  all  the 
real  and  personal  estate  of  the  bankrupt  under  such  commission  shall  immedi- 
ately on  such  appointment  vest  in  such  official  assignee  jointly  with  the  existing 
assignees,  if  any,  in  like  manner  as  if  the  proceedings  in  the  said  bankruptcy  had 
originally  been  commenced  by  virtue  of  this  act,  without  prejudice  to  any  action 
or  suit  commenced,  or  any  contract  entered  into  by  the  existing  assignees  at  the 
time  of  the  passing  of  this  act. 

XL  I.  And  be  it  enacted.  That  wherever  this  statute  hath  used  words  import- 
ing the  singular  number  or  the  masculine  gender  only,  yet  it  shall  be  understood 
to  include  several  matters  as  well  as  one  matter,  and  several  persons  as  well  as 
one  person,  and  females  as  well  as  males,  and  bodies  corporate  as  well  as 
individuals,  unless  it  be  otherwise  sjjccially  provided,  or  there  be  something  in 
the  subject  or  context  repugnant  to  such  construction ;  and  that  wherever  the 
words  lord  chancellor  are  used,  they  shall  also  be  understood  to  mean  lord 
keeper  and  lords  commissioner  for  the  custody  of  the  great  seal ;  and  that  this 
act  shall  not  extend  either  to  Scotland  or  Ireland,  except  where  the  same  are 
expressly  mentioned  or  referred  to. 

XLII.  And  be  it  enacted,  That  from  and  after  the  passing  of  this  act  no 
commission  of  bankrupt  shall  be  superseded,  nor  any  fiat  annulled,  nor  any  ad- 
judication reversed,  by  reason  only  that  the  commission,  fiat,  or  adjudication 
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has  been  concerted  by  and  between  the  petitioning  creditor,  his  solicitor  or 
agent,  or  any  of  them,  save  and  except  where  any  petition  to  supersede  a  com- 
mission for  any  such  cause  shall  have  been  already  presented  and  shall  be  now 
pending. 

XLIII.  And  be  it  enacted,  That  if  the  assignees  of  any  bankrupt's  estate  shall 
agree  to  refer  any  matter  in  dispute  with  any  party  to  arbitration,  in  such 
manner  as  by  law  they  are  empowered  to  do,  such  agreement  of  reference  mav 
be  made  a  rule  of  the  court  of  bankruptcy  by  this  act  constituted,  and  thereupon 
all  such  rights  and  remedies,  duties  and  liabilities,  shall  accrue  from  such  refer- 
ence so  made  a  rule  of  the  said  court,  in  respect  of  arbitration  and  award,  and 
nonperformance  of  such  award,  and  otherwise  howsoever,  as  by  law  at  present 
accrue  upon  any  submission  of  reference  made  a  rule  of  any  of  his  Majesty's 
other  courts  of  record. 

XLIV.  And  be  it  enacted,  That  all  fees  heretofore  payable  to  the  person 
holding  the  patentee's  office  "  for  the  execution  of  the  laws  and  statutes  concern- 
ing bankrupts,"  shall  cease  and  determine ;  and  that  no  fee  whatever  shall  be 
payable  to  any  person  whomsoever  holding  any  office  under  or  by  virtue  of  this 
act,  except  such  as  are  provided  by  this  act,  or  in  the  schedules  hereto  annexed, 
and  except  the  fees  payable  to  any  commissioner  acting  in  the  execution  of  any 
commission  or  fiat  issued  or  to  be  issued,  and  to  be  executed  elsewhere  than  in 
the  court  of  bankruptcy. 

XLV.  And  be  it  enacted,  That  there  shall  be  paid  to  the  lord  chancellor's 
secretary  of  bankrupts,  upon  the  granting  of  every  fiat,  in  lieu  of  a  commission 
of  bankrupt  by  virtue  of  this  act,  the  sum  of  ten  pounds ;  and  the  sums  to  be 
so  received  by  the  said  secretary  shall  be  by  him  paid  once  a  week,  or  oftener, 
as  the  lord  chancellor  shall  think  fit  to  direct,  into  the  bank  of  England,  to  the 
credit  of  the  accountant-general  of  the  high  court  of  chancery,  to  a  separate 
account,  to  be  intituled  "  The  Secretary  of  Bankrupts'  Account;  "  and  all  monies 
to  be  paid  into  the  said  account  shall  be  subject  to  such  general  orders  touching 
the  payment  in,  investment,  accounting  for,  and  payment  out  of  such  monies  for 
the  purposes  herein-after  provided,  as  the  lord  chancellor  shall  from  time  to  time 
think  fit  to  prescribe. 

XLVI.  And  be  it  enacted.  That  there  shall  be  paid  to  the  said  accountant 
general,  to  be  placed  by  him  to  the  like  account,  by  the  official  assignee  of  each 
bankrupt's  estate  to  be  administered  in  the  said  court  of  bankruptcy,  out  of  the 
first  monies  that  shall  come  into  his  hands,  and  immediately  after  the  choice  of 
assignees  by  the  commissioners,  the  sum  of  twenty  pounds. 

XLVI  I.  And  be  it  enacted,  That  in  all  cases  of  commissions  of  bankrupt, 
which  by  virtue  of  the  provisions  herein  contained,  shall  be  removed  into  the 
said  court  of  bankruptcy,  and  under  which  the  choice  of  assignees  shall  have 
taken  place  prior  to  the  commencement  of  this  act,  there  shall  be  paid  by  the 
assignees  of  every  such  bankrupt's  estate,  in  lieu  of  all  other  sums  directed  to 
be  paid  under  and  by  virtue  of  this  act,  the  sum  of  three  pounds  on  every  sitting 
under  such  bankruptcy  which  shall  be  lield  in  the  said  court,  or  by  any  division 
judge  or  commissioner  thereof;  such  sum  to  be  paid  to  the  said  accountant 
general,  and  to  be  carried  to  the  said  account,  intituled  ''  The  Secretary  of  Bank- 
rupts' Account : "  Provided  always,  that  no  fee  whatever  shall  be  paid  on  any 
meeting  for  the  purpose  of  auditing  the  assignee's  accounts,  unless  there  shall 
appear  to  the  commissioners  to  be  sufficient  assets  of  the  bankrupt's  estate  for 
the  payment  thereof. 

XL VII I.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  lord  chancellor's 
secretary  of  bankrupts  for  the  time  being,  and  his  clerks,  and  he  and  they  are 
hereby  respectively  authorized  and  recjuired,  to  receive  and  take  the  several  fees 
and  sums  set  forth  in  the  first  schedule  hereto  annexed,  in  respect  of  the  busi- 
ness therein  specified ;  and  the  amount  to  be  so  received  shall  be  by  the  said 
secretary  applied  in  payment  of  salaries  to  a  messenger  and  housekeeper,  and 
the  various  other  expenses  of  his  office,  and  the  surplus  (if  any)  of  such  monies 
shall  and  may  be  retained  for  his  own  use. 

XLIX.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  chief  registrar  of 
the  said  court  of  bankruptcy  for  the  time  being,  and  his  clerks,  and  he  and  they 
are  hereby  respectively  authorized  and  required,  to  receive  and  take  the  several 
fees  or  sums  set  forth  in  the  second  schedule  hereto  annexed,  in  respect  of  the 
business  therein  specified ;  and  the  amount  to  be  so  received  shall  be  by  him 
applied  in  payment  of  such  salaries  or  sums  of  money  to  clerks,  ushers,  and 
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other  under  officers  of  the  said  court  of  bankruptcy,  as  the  lord  chancellor  may 
from  time  to  time  order  and  direct ;  and  the  yearly  surplus  (if  any)  of  such 
monies  shall  be  divided  between  the  two  registrars,  or  between  them  and  the 
deputy  registrars  of  the  said  court,  in  such  proportions  as  the  lord  chancellor 
shall  appoint. 

L.  And  be  it  enacted,  That  from  and  after  the  commencement  of  this  act  there  Salaries  of 
shall  be  paid  and  payable,  out  of  the  monies  and  securities  standing  to  the  said  judges  and 
account  to  be  intituled  "  The  Secretary  of  Bankrupts'  Account,"  the  yearly  sums  other  officers 
following,  as  and  for  salaries  to  the  judges  and  other  officers  for  the  time  being  of  the  court, 
herein-after  named  ;  videlicet,  to  the  chief  judge  of  the  said  court  of  bankruptcy 
the  sum  of  three  thousand  pounds,  to  each  of  the  other  judges  of  the  said  court 
the  sum  of  two  thousand  pounds,  to  each  of  the  commissioners  of  the  said  court 
the  sum  of  one  thousand  five  hundred  pounds,  to  the  lord  chancellor's  secretary 
of  bankrupts  the  sum  of  one  thousand  two  hundred  pounds,  to  each  of  the 
registrars  of  the  said  court  the  sum  of  eight  hundred  pounds,  to  each  of  the 
deputy  registrars  of  the  said  court  the  sum  of  six  hundred  pounds,  to  the  first 
clerk  of  the  said  secretary  of  bankrupts  the  sum  of  five  hundred  pounds,  and  to 
the  second  clerk  of  such  secretary  the  sum  of  three  hundred  pounds ;  which  said 
several  sums  shall  be  paid  from  time  to  time  quarterly,  free  and  clear  from  all 
taxes  and  deductions  whatsoever,  on  the  eleventh  day  of  April,  the  eleventh  day 
of  July,  the  eleventh  day  of  October,  and  the  eleventh  day  of  January  in  every 
year,  by  equal  portions,  the  first  payment  thereof  respectively  to  be  made  on  the 
eleventh  day  of  April  next ;  and  that  if  any  person  for  the  time  being  holding 
either  of  the  said  offices  shall  die,  resign,  or  be  removed  from  the  same,  the 
executor  or  administrator  of  the  person  so  dying,  or  the  person  so  resigning  or 
bein<'  removed,  shall  be  entitled  to  receive  such  proportionable  part  of  his  galary 
as  shall  have  accrued  during  the  time  that  such  person  shall  have  executed  his 
office  since  the  last  payment;  and  that  the  successor  of  any  such  person  so  dying, 
resigning,  or  being  removed  as  aforesaid,  shall  be  entitled  to  receive  such  portion 
of  his  salary  as  shall  be  accruing  or  shall  accrue  from  the  day  of  such  death, 
resignation  or  removal. 

LI.  And  be  it  enacted.  That  no  judge,  commissioner,  registrar,  or  deputy  Restriction  as 
registrar,  to  be  appointed  by  virtue  of  this  act,  shall  during  their  respective  con-  to  judges  and 
tinuance  in  such  offices  practise  as  a  barrister,  and  that  no  attorney  or  solicitor  other  officers 
whose  name  shall  be  on  tiie  rolls  of  the  said  court  of  bankruptcy,  or  of  any  of  practising  as 
his  Majesty's  courts  of  Westminster,  as  such  attorney  or  solicitor,  shall  be  barristers,  or 
appointed  to  or  hold  any  of  the  said  offices.  being  attornies. 

LII.    And  whereas  the  office  of  the  patentee  "  for  the  execution  of  the  laws  p      uion  for 
and  statutes  concerning  bankrupts  "  is  now  held  by  the  Reverend  Thomas  Thur-  comnensation 
low,  by  virtue  of  a  grant  thereof  by  letters  patent  made  to  him  for  the  term  of  .     . jj    „Ji„„tpp 
his  natural  life,  and  the  same  oflSce  has  also  been  granted  by  letters  patent  to     p  Kan^junts 
the  Honourable  William  Henry  John  Scott  for  the  term  of  his  natural  life,  after  ^ 

the  termination  of  the  previous  existing  interest  therein:  And  whereas  the  duties 
of  the  said  office,  and  the  fees  and  emoluments  payable  in  respect  thereof,  will  by 
virtue  of  the  provisions  of  this  act  be  wholly  discontinued  ;  and  it  is  just  and 
reasonable  that  such  compensation  as  is  herein-after  provided  should  be  made  to 
the  said  patentees,  in  lieu  of  such  fees  and  emoluments  ;  be  it  therefore  enacted. 
That  the  accountant  general  and  the  two  senior  masters  of  the  high  court  of 
chancery  shall  be  and  they  are  hereby  appointed  commissioners  for  the  purpose 
after  mentioned ;  and  the  said  commissioners  shall,  within  six  months  after  the 
passing  of  this  act,  by  examination  on  oath  or  otherwise,  which  oath  they  and 
each  of  them  are  and  is  hereby  authorized  to  administer,  inquire  into  and  ascer- 
tain the  amount  of  the  annual  clear  legal  profits  and  emoluments  of  the  said 
oflSce,  to  be  computed  on  an  average  of  the  last  threp  years,  (after  deducting  all 
payments  accustomed  to  be  made  thereanent,)  and  shall  certify  such  amount 
in  writing  under  their  hands  to  the  lord  high  chancellor,  whereupon  an  annuity 
equal  to  such  amount  shall  forthwith  become  a  charge  on  an  accoimt  to  be 
opened  by  the  said  accountant  general,  and  to  be  entitled  "  The  Secretary  of 
Bankrupts'  Compensation  Account,"  and  shall  be  paid  and  payable  to  the  said 
Thomas  Thurlow  during  his  natural  life,  and  from  and  after  his  decease  to  the 
said  William  Henry  Scott  during  his  natural  life,  in  case  he  shall  survive  the 
said  Thomas  Thurlow ;  which  annuity  shall  commence  and  be  computed  from 
the  eleventh  day  of  January  next,  and  be  payable  half-yearly  by  equal  portions 
on  the  eleventh  day  of  July  and  on  the  eleventh  day  of  January  in  every  year, 
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the  first  of  such  payments  to  be  made  on  the  eleventh  day  of  July  next:  Pro- 
vided always,  that  in  case  of  the  death  of  either  of  the  said  patentees  in  the 
interval  between  either  of  tlie  said  half-yearly  days  of  payment,  his  executor  or 
administrator  shall  be  entitled  to  receive  a  proportionable  part  of  the  annuity 
then  payable  to  the  day  of  his  decease;  and  that  the  said  William  Henry  John 
Scott  in  case  he  shall  survive  the  said  Thomas  Thurlow,  shall  be  entitled  to 
receive  on  the  next  half-yearly  day  of  payment  after  his  decease  a  proportionate 
part  only  of  the  said  annuity  from  the  day  of  such  decease. 

LIII.  And  whereas  the  duties  of  the  several  persons  now  acting  as  commis- 
sioners of  bankrupt  in  London,  and  the  fees  and  emoluments  accustomed  to  be 
received  by  them,  will  be  abolished  by  the  provisions  of  this  act,  and  the  clerk 
of  the  hanaper,  purse-bearer,  and  other  officers  of  the  lord  chancellor  and  of  the 
high  court  of  chancery,  have  been  accustomed  to  receive  certain  fees,  which 
will  also  be  abolished  by  this  act ;  and  it  may  be  just  and  necessary  that  in  all 
or  some  of  such  cases  compensation  should  be  made  in  respect  of  such  fees  so  to 
be  abolished ;  be  it  enacted,  That  it  shall  be  lawful  for  the  lords  commissioners 
of  his  Majesty's  treasury,  by  examination  on  oath  or  otherwise,  which  oath  they 
and  each  of  them  are  and  is  hereby  authorized  to  administer,  to  inquire  into  and 
ascertain  the  annual  amount  of  the  lawful  fees  and  emoluments  of  such  com- 
missioners and  other  officers  received  by  them,  and  to  award  to  all  and  every  or 
such  one  or  more  of  the  said  commissioners  as  they  the  said  lords  of  the  treasury 
shall  deem  to  be  entitled  to  the  same,  an  annuity  or  annuities,  of  such  an  amount 
and  for  such  term  as  the  said  lords  of  the  treasury  shall  find  to  be  a  fair  and 
reasonable  compensation  for  the  loss  to  be  sustained  by  all  or  any  of  the  com- 
missioners and  officers  aforesaid,  by  the  abolition  of  the  said  fees,  and  shall 
certify  the  amount  of  such  annuity  or  annuities,  in  writing  under  their  hands, 
to  the  lord  high  chancellor,  who  shall  thereupon  have  power  to  order  the  amount 
so  certified  as  payable  to  each  commissioner  or  other  officer  to  be  paid  out  of 
the  monies  and  securities  to  be  standing  to  the  said  account  to  be  intituled  "  The 
Secretary  of  Bankrupts'  Compensation  Account;"  and  the  same  shall  be  payable 
and  paid  accordingly  to  the  respective  persons  aforesaid,  without  any  deduction 
whatsoever :  Provided  always,  that  the  annual  sum  to  be  so  payable  to  any 
one  of  the  said  commissioners  of  bankrupt  shall  not  exceed  the  sum  of  two 
hundred  pounds,  and  shall  not  be  paid  to  any  such  commissioner  who  at  the 
commencement  of  this  act  or  at  any  time  afterwards  shall  hold  any  public  office 
or  employment  of  an  annual  value  greater  than  the  annuity  to  be  so  certified  as 
payable  to  him,  or  be  in  the  receipt  of  any  yearly  sum  of  money  in  lieu  of  or  as  a 
compensation  for  the  proceeds  of  any  such  office  or  employment  exceeding  in 
amount  such  annuity,  so  long  as  any  such  office  or  employment  shall  be  so  held, 
or  such  sum  of  money  shall  continue  to  be  received. 

LIV.  Provided  always,  and  it  is  hereby  further  enacted.  That  the  annuity 
or  compensation  hereby  directed  to  be  made  to  the  clerk  of  the  hanaper  shall  be 
fixed  and  regulated  upon  the  same  computation,  and  in  like  manner  as  is  above 
provided  with  respect  to  the  annuity  or  compensation  for  the  patentee  of  the 
bankrupt's  office. 

LV.  And  be  it  enacted.  That  for  the  purpose  of  raising  a  fund  to  meet  the 
compensations  herein-before  directed  to  be  made  to  the  said  patentees  and  com- 
missioners of  bankrupt,  there  shall  be  paid  by  the  official  assignee  of  each  bank- 
rupt's estate  to  be  administered  in  the  said  court  of  bankruptcy,  immediately 
after  the  choice  of  the  assignees  by  the  creditors,  or  so  soon  afterwards  as  a  suf- 
ficient sum  shall  come  into  his  hands  for  the  purpose,  over  and  beyond  the  sum 
herein-before  directed  to  be  paid  by  such  official  assignee,  the  sum  of  ten  pounds, 
into  the  bank  of  England,  to  the  credit  of  the  said  accountant  general,  to  be 
carried  to  a  separate  account,  to  be  entitled  "  The  Secretary  of  Bankrupts' 
Compensation  Account;"  and  in  like  manner  there  shall  be  paid  to  the  said 
accountant  general,  to  be  placed  by  him  in  the  like  account,  by  such  official 
assignee,  for  every  sitting  of  the  said  court  of  bankruptcy,  or  of  any  division 
judge  or  commission  thereof,  other  than  the  sitting  at  which  any  person  may 
be  adjudged  a  bankrupt,  or  any  sitting  for  the  choice  of  assignees,  or  any  sitting 
for  receiving  proofs  of  debt  prior  to  such  choice,  or  any  sitting  at  which  any 
bankrupt  shall  pass  his  or  her  last  examination,  or  any  sitting  at  which  any 
dividend  shall  be  declared,  or  any  sitting  at  which  the  bankrupt's  certificate  shall 
be  signed  by  the  commissioners,  the  sum  of  one  pound,  and  for  every  such  sitting 
at  which  a  dividend  shall  be  declared  a  sura  of  money  or  fee  according  to  the 
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amount  of  such  sitting  ordered  to  be  divided,  such  fee  being  regulated  by  the 
following  scale,  videlicet,  for  all  sums  not  exceeding  ten  thousand  pounds  ten 
shillings  in  every  one  hundred  pounds,  and  for  any  excess  above  ten  thousand 
pounds  two  shillings  and  sixpence  in  the  one  hundred  pounds ;  such  several 
payments  to  be  made  within  one  week  after  such  sittings  respectively  shall  be 
held ;  and  all  monies  to  be  paid  into  the  said  last-mentioned  account  shall  be 
subject  to  such  general  orders  touching  the  payment  in,  investment,  accounting 
for,  and  payment  out  of  such  monies  for  the  purposes  herein-before  provided,  as 
the  lord  chancellor  shall  from  time  to  time  think  fit  to  prescribe;  and  when  and 
as  such  last-mentioned  compensations  shall  from  time  to  time  cease  to  be  payable, 
it  sliall  be  lawful  for  the  said  lord  chancellor,  as  he  may  see  fit,  to  direct  that 
lesser  sums  shall  be  paid  by  the  said  official  assignees  at  the  several  times  and  for 
the  purpose  last  aforesaid. 

LVI.  And  be  it  further  enacted,  That  if  at  any  time  it  shall  appear  to  the 
lord  chancellor  that  the  monies  and  securities  standing  to  the  said  account  to  be 
intituled  "  The  Secretary  of  Bankrupts'  Account,"  together  with  the  fees  ex- 
pectant and  to  be  payable  to  such  account,  shall  be  sufficient  to  answer  and  pay 
the  several  salaries  and  other  payments  for  the  time  being  chargeable  thereon, 
and  to  leave  a  surplus  applicable  to  the  purpose  after  mentioned,  it  shall  be 
lawful  for  the  lord  chancellor  to  order  such  abatement  to  be  made  in  the  fees 
herein-before  made  payable  by  the  secretary  of  bankrupts,  and  by  the  said  official 
assignees,  or  by  either  of  them,  to  the  said  account,  to  be  intituled  "  The  Secre- 
tary of  Bankrupts'  Account,"  as  may  to  the  said  lord  chancellor  from  time  to 
time  seem  just  and  reasonable. 

LVI  I.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  commissioner  before 
whom  any  person  shall  be  adjudged  a  bankrupt  in  the  said  court  of  bankruptcy, 
or  who  shall  appoint  an  official  assignee  under  the  power  herein-before  given  for 
that  purpose,  to  order  and  allow  to  be  paid  out  of  the  bankrupt's  estate  to  the 
official  assignee  thereof,  as  a  remuneration  for  his  services,  such  sum  of  money 
as  shall  appear  to  such  commissioner,  upon  consideration  of  the  amount  of  the 
bankrupt's  property,  and  the  nature  of  the  duties  to  be  performed  by  such  official 
assignee,  to  be  just  and  reasonable. 

LVIII.  And  be  it  enacted.  That  if  any  judge,  commissioner,  registrar, 
deputy  registrar,  clerk,  messenger,  assignee,  or  any  other  officer  or  person 
whatsoever,  shall  for  any  thing  done  or  pretended  to  be  done  under  this  act, 
or  any  other  act  relating  to  bankrupts,  or  under  colour  of  doing  any  thing  under 
this  act  or  any  other  such  acts,  fraudulently  and  wilfully  demand  or  take,  or 
appoint  or  allow  any  person  whatsoever  to  take  for  him  or  on  his  account,  or  for 
or  on  account  of  any  person  by  him  named,  or  in  trust  for  him  or  for  any  other 
person  by  him  named,  any  fee,  emolument,  gratuity,  sum  of  money,  or  any 
thing  of  value  whatsoever,  other  than  is  allowed  by  this  act,  and  any  other  such 
act  as  aforesaid,  such  person,  when  duly  convicted  thereof,  shall  forfeit  and  pay 
the  sum  of  five  hundred  pounds,  and  be  rendered  incapable,  and  is  hereby  ren- 
dered incapable,  of  holding  any  office  or  place  whatsoever  under  his  Majesty,  his 
heirs  or  successors. 

LIX.  And  be  it  enacted.  That  any  such  offender  may  be  prosecuted  either 
by  information  at  the  suit  of  his  Majesty's  attorney-general  or  by  criminal  in- 
formation before  his  Majesty's  court  of  king's  bench,  or  by  indictment :  Provided 
always  nevertheless,  that  if  any  registrar,  deputy  registrar,  clerk,  messenger,  or 
assignee,  shall  commit  any  offence  against  this  act,  it  shall  and  may  be  lawful 
for  the  court  of  review  or  the  lord  chancellor  to  dismiss  the  person  so  offending, 
upon  proof  made  before  him  or  them  of  such  offence  having  been  committed, 
upon  a  rule  to  show  cause ;  provided  further,  that  if  such  court,  on  cause  being 
shown,  shall  think  fit  to  direct  an  issue  to  be  tried  touching  the  matter  of  the 
said  charge,  such  issue  may  be  tried  before  the  said  chief  judge  or  one  of  the 
other  judges  of  the  said  court  of  review. 

LX.  And  be  it  enacted.  That  no  judge,  commissioner,  registrar,  or  deputy 
registrar,  secretary  of  bankrupts,  or  official  assignee,  or  other  officer  to  be 
appointed  by  virtue  of  this  act,  shall  during  their  respective  continuance  in  such 
offices  be  capable  of  being  elected  or  of  sitting  as  a  member  of  the  house  of 
commons. 

I^XI.  And  be  it  enacted,  That  this  act  shall  commence  and  take  effect  from 
and  after  the  passing  thereof,  as  to  the  appointment  of  the  judges  and  other 
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officers  hereby  authorized,  and  as  to  all  other  matters  and  things,  from  and 
after  tlie  eleventh  day  of  January  next. 


The  FIRST  SCHEDULE  of  Fees  before  referred  to. 

For  every  docket  struck  and  not  acted  upon  .  _  . 

For  every  renewed  fiat         --.... 
For  every  petition  of  appeal  answered  for  hearing   -  -  . 

For  every  order  on  hearing  ----- 

For  every  previous  minute  or  order  -  -  -  . 

For  every  warrant  for  advertising  declaration  of  insolvency    - 
For  every  certificate  of  a  fiat  issued  to  authorize  advertisement  in  the 

Gazette     -----... 
For  every  search  made  for  fiat  or  other  proceeding    -  -  - 

For  filing  afl!idavits  and  other  documents     -  -  .  . 

For"  copies  of  affidavits,  orders,  and  other  proceedings,  per  folio  of 

ninety  words        -  -  -  -  -  -  -00     Ij 
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The  SECOND  SCHEDULE  of  Fees  before  referred  to. 

On  filing  every  fiat  -        .     - 

For  every  certificate  of  bankrupt's  conformity  ... 

On  entering  every  appeal  for  hearing  in  the  court  of  review 

For  every  order  pronounced  by  that  court   -  .  -  - 

For  every  previous  minute  or  order  -  -  -  _ 

For  entering  every  matter  for  hearing  in  a  subdivision  court 

For  every  order  pronounced  there  -  -  -  -  - 

For  fees  on  the  trial  of  every  issue,  to  be  paid  by  the  successful  party 

For  every  search  made  in  the  court  -  _  -  _ 

For  filing  affidavits  and  other  documents     -  -  -  - 

For  copies  of  affidavits,  orders,  and  other  proceedings,  per  folio  of 

ninety  words        .-----. 
For  every  subpoena  ad  test,  and  other  writ  issued  out  of  the  court   - 
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An  Act  for  regulating  the  protesting  for  Non-payment  of  Bills  of  Exchange  drawn 
payable  at  a  Place  not  being  the  Place  of  the  Residence  of  the  Drawee  or  Drawees 
of  the  same.  [9th  August,  18.32.] 

WHEREAS  doubts  having  arisen  as  to  the  place  in  which  it  is  requisite  to 
protest  for  non-payment  bills  of  exchange,  which  on  the  presentment  for  accept- 
ance to  the  drawee  or  drawees  shall  not  have  been  accepted,  such  bills  of  exchange 
being  made  payable  at  a  place  other  than  the  place  mentioned  therein  to  be  the 
residence  of  the  drawee  or  drawees  thereof,  and  it  is  expedient  to  remove  such 
doubts  ;  be  it  therefore  enacted  by  the  king's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same.  That  from  and 
after  the  passing  of  this  act  all  bills  of  exchange  wherein  the  drawer  or  drawers 
thereof  shall  have  expressed  that  such  bills  of  exchange  are  to  be  payable  in  any 
place  other  than  the  place  by  him  or  them  therein  mentioned  to  be  the  residence 
of  the  drawee  or  drawees  thereof,  and  which  shall  not  on  the  presentment  for 
acceptance  thereof  be  accepted,  shall  or  may  be,  without  further  presentment  to 
the  drawee  or  drawees,  protested  for  non-payment  in  the  place  in  which  such  bills 
of  exchange  shall  have  been  by  the  drawer  or  drawers  expressed  to  be  payable, 
unless  the  amount  owing  upon  such  bills  of  exchange  shall  have  been  paid  to 
the  holder  or  holders  thereof  on  the  cay  on  which  such  bills  of  exchange  would 
have  become  payable  bad  the  same  been  duly  accepted. 
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An  Act  to  amend  the  Laws  relating  to  Bankrupts. 

[15th  August,  183a.] 

WHEREASby  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty, 
intituled,  An  Act  to  amend  the  Laws  relating  to  Bankrupts,  it  is  among  otlier  tilings 
enacted,  that  the  lord  chancellor  may,  upon  petition,  direct  any  depositions, 
proceedings,  or  other  matter  relating  to  commissions  of  bankruptcy  to  be  entered 
of  record  by  a  proper  person,  to  be  appointed  by  the  lord  chancellor  for  that 
purpose,  or  by  his  deputy  :  And  whereas  the  said  act  contains  no  sufficient  pro- 
vision for  making  such  depositions  or  office  copies  of  the  record  thereof  evi- 
dence, and  is  in  other  respects  defective :  And  whereas  by  an  act  passed  in 
the  first  and  second  years  of  the  reign  of  his  present  Majesty,  intituled  An  Act 
to  establish  a  Court  of  Bankruptcy,  it  is  amongst  other  things  enacted,  that  every 
fiat  prosecuted  in  the  said  court  of  bankruptcy,  shall  be  filed  and  entered  c^ 
record  in  the  said  court :  And  whereas  the  said  last-mentioned  act  contains  no 
provision  f  r  the  entering  of  record  in  the  said  court  fiats  prosecuted  elsewhere, 
and  the  depositions  and  proceedings  under  such  fiats,  or  for  the  proof  thereof: 
And  whereas  it  is  expedient  that  the  record  of  all  matters  in  bankruptcy  should 
be  under  the  same  custody;  be  it  therefore  enacted  by  the  king's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the  autiiority  of  the 
same.  That  the  records  of  all  commissions  of  bankrupt,  and  of  ail  proceedings 
under  the  same,  which  may  have  been  heretofore  entered  of  record  pursuant  to 
or  under  colour  of  the  said  first-recited  act  or  any  other  act,  shall  be  removed 
into  the  said  court  of  bankruptcy,  and  shall  be  kept  as  records  of  the  said  court 
in  such  place  as  the  judges  of  the  said  court  shall  from  time  to  time  direct ;  and 
that  it  shall  and  may  be  lawftil  for  the  judges  of  the  court  of  bankruptcy  to 
nominate  the  person  heretofore  appointed  by  the  lord  chancellor  to  enter  such 
proceedings  of  record,  or,  in  case  of  his  refusal  to  accept  such  office,  some  other 
fit  and  proper  person,  as  the  clerk  of  enrolment  to  the  said  court,  at  such  salary, 
to  be  paid  out  of  the  fees  hereinafter  mentioned,  as  the  lord  chancellor  shall  by 
writing  under  his  hand  direct ;  and  that  such  clerk  of  the  enrolments  and  his 
successors  (to  be  appointed  in  like  manner,  at  the  like  salary),  shall  have  the 
care  and  custody  of  all  the  said  records  so  removed  as  aforesaid,  and  shall  in 
like  manner,  enter  of  record  all  matters  and  proceedings  in  l>ankruptcy  which 
by  tins  act  or  by  the  said  recited  acts,  or  by  any  order  made  in  pursuance  thereof, 
are  or  may  be  directed  to  be  entered  of  record,  upon  payment  of  the  fees  lierein- 
after  mentioned. 

II.  Provided  always,  and  be  it  declared  and  enacted,  That  all  commissions  of 
bankruptcy  issued  before  the  first  day  of  September  one  thousand  eight  hundred 
and  twenty-five,  and  all  depositions  and  other  proceedings  relating  to  such  com- 
missions, directed  to  be  enrolled,  and  actually  entered  of  record  upon,  or  since 
that  day,  shall  be  deemed  and  taken  to  have  been  well  and  effectually  entered 
of  record. 

J II.  Provided  nevertheless,  and  be  it  further  enacted.  That  the  certificate  of 
such  entry,  purporting  to  be  signed  by  the  person  appointed  to  enter  such  pro- 
ceedings, or  by  his  deputy,  shall  have  the  same  eflfect  as  if  such  commission  had 
been  issued  aftor  the  said  first  day  of  September  one  thousand  eight  hundred 
and  twenty-five,  and  shall  be  received  in  evidence  without  proof  of  the  appoint- 
ment or  handwriting  of  such  person. 

IV.  And  be  it  enacted.  That  any  one  of  the  judges  of  the  court  of  bankruptcy 
shall  have  full  power  and  authority,  upon  application  made  to  him  for  that 
purpose,  to  direct  such  officer  to  enter  upon  the  records  of  the  court  any  com- 
mission of  bankrupt  at  any  time  heretofore  issued,  and  the  depositions  and  pro- 
ceedings had  and  taken  under  the  same,  or  such  part  or  parts  thereof  as  such 
judge  shall  think  fit :  Provided  always,  that  it  shall  and  may  be  lawful  for  such 
officer  to  enter  of  record  the  several  matters  directed  by  the  said  recited  acts  or 
either  of  them  to  be  entered  of  record,  upon  the  application  of  or  on  behalf  of 
any  party  interested  therein,  without  any  special  order  for  that  purpose. 
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V.  And  be  it  further  enacted,  That  all  fiats  already  issued  or  hereafter  to  be 
issued  in  lieu  of  commissions  of  bankrupt  to  be  prosecuted  elsewhere  than  in  the 
said  court  of  bankruptcy,  and  all  adjudications  of  bankruptcy  by  the  persons 
named  in  such  fiats  to  act  as  commissioners  and  all  appointments  of  assignees, 
and  certificates  of  conformity,  made  and  allowed  under  such  fiats,  may  and  shall 
be  entered  of  record  in  the  said  court  of  bankruptcy,  upon  the  application  of 
or  on  behalf  of  any  party  interested  therein,  on  the  payment  of  the  fees  here- 
after mentioned,  without  any  petition  in  writing  presented  for  that  purpose  ;  and 
that  any  one  of  the  judges  of  the  said  court  may,  upon  petition,  direct  any  depo- 
sition or  other  proceeding  under  such  fiat  to  be  entered  of  record  as  aforesaid. 

VI.  And  be  it  further  enacted,  That  there  may  and  shall  be  paid  for  the  entry 
of  every  commission  and  fiat  the  fee  of  two  shillings,  and  for  the  entry  of  every 
certificate  of  conformity  and  of  every  assignment  the  fee  of  six  shillings  each, 
and  for  the  entry  of  every  examination  such  fee  as  the  court  of  review  shall 
from  time  to  time  fix  and  appoint,  not  exceeding  the  rate  of  one  shilling  for 
every  folio  thereof,  and  for  the  entry  of  every  adjudication  of  bankruptcy,  depo- 
sition, appointment  of  assignees,  and  every  other  proceeding  or  matter  relating 
to  commissions  or  fiats,  the  fee  of  two  shillings  each  ;  which  fees  shall  be  paid 
to  the  chief  registrar  for  the  time  being,  and  shall  be  applied  by  him  to  the  pay- 
ment of  the  expenses  of  such  enrolment  and  the  salary  of  such  officer ;  and 
the  balance  thereof,  if  any,  shall  be  applied  to  the  payment  of  such  other  ex- 
pences  attending  the  said  court  of  bankruptcy  as  the  judges  thereof,  with  the 
consent  of  the  lord  chancellor,  shall  from  time  to  time  direct. 

VII.  And  be  it  further  enacted.  That  in  tlie  event  of  the  death  of  any  of  the 
witnesses  deposing  to  the  petitioning  creditor's  debt,  trading,  or  act  of  bank- 
ruptcy, under  any  commission  or  fiat  already  issued  or  hereafter  to  be  issued,  it 
shall  be  lawful  for  the  assignees  appointed  under  such  commission  or  fiat,  and 
for  all  persons  claiming  through  or  under  them,  or  acting  by  or  under  their 
authority,  in  the  cases  hereafter  mentioned,  to  produce  and  read  in  evidence,  in 
all  courts  of  civil  judicature,  and  in  all  civil  proceedings,  in  maintenance  and 
support  of  such  commission  or  fiat,  any  deposition  of  such  deceased  witness 
relative  to  such  petitioning  creditor's  debt,  trading,  or  act  of  bankruptcy,  which 
shall  have  been  duly  entered  of  record  pursuant  to  the  provisions  of  the  said 
recited  acts  or  of  this  act ;  and  the  production  or  reading  of  such  depositions, 
or  of  any  copy  thereof,  duly  authenticated  according  to  the  provisions  of  the  said 
recited  acts  or  of  this  act,  shall  have  the  same  effect  as  if  the  matters  alleged 
therein  had  been  deposed  to  by  the  same  witness  in  such  court  according  to  the 
ordinary  course  and  practice  thereof:  Provided  always,  that  the  before-men- 
tioned depositions  shall-  be  read  in  evidence  in  such  cases  only  where  the  party 
using  the  same  shall  claim,  maintain,  or  defend  some  right,  title,  interest,  claim, 
or  demand  which  the  bankrupt  might  have  claimed,  maintained,  or  defended  in 
case  no  commission  of  bankrupt  or  fiat  had  issued,  and  shall  not  be  read  in  evi- 
dence in  any  action  or  proceeding  now  pending  by  which  the  validity  of  any 
commission  or  fiat  is  or  may  be  brought  into  question. 

VIII.  And  be  it  further  enacted.  That  no  fiat  issued  or  to  be  issued  in  lieu  of 
a  commission  of  bankrupt,  whether  prosecuted  in  the  court  of  bankruptcy  or 
elsewhere,  nor  any  adjudication  of  bankruptcy,  or  appointment  of  assignees,  or 
certificate  of  conformity  under  such  fiat,  shall  be  received  in  evidence  in  any 
court  of  law  or  equity  unless  the  same  shall  have  been  first  entered  of  record  in 
the  court  of  bankruptcy  as  aforesaid. 

IX.  Provided  always,  and  be  it  further  enacted.  That  upon  the  production  in 
evidence  of  any  commission,  fiat,  adjudication,  assignment,  appointment  of 
assignees,  certificate,  deposition,  or  other  proceeding  in  bankruptcy,  purporting 
to  be  sealed  with  the  seal  of  the  said  court  of  bankruptcy,  or  of  any  writing  pur- 
porting to  be  a  copy  of  any  such  document,  and  purporting  to  be  sealed  as 
aforesaid,  the  same  shall  be  received  as  evidence  of  such  documents  respectively, 
and  of  the  same  having  been  so  entered  of  record  as  aforesaid,  without  any  fur- 
ther proof  thereof :  Provided  nevertheless,  that  all  fiats,  and  proceedings  under 
the  same,  which  may  have  been  entered  of  record  before  the  passing  of  this  act, 
shall  and  may,  upon  the  production  thereof,  with  the  certificate  thereon,  pur- 
porting to  be  signed  by  the  person  so  appointed  to  enter  proceedings  in  bank- 
ruptcy, or  by  his  deputy,  be  received  as  evidence  of  the  same  having  been  duly 
entered  of  record,  anything  herein  contained  notwithstanding. 

X.  And  whereas  by  the  said  recited  act  of  the  first  and  second  years  of  the 


BANK   CHARTER. 


Ixxxiii 


reign  of  his  present  Majesty  it  is  amongst  other  things  enacted,  that  several  sums 
therein  specified  shall  be  paid  into  the  bank  of  England,  to  the  credit  of  the 
accountant  general  of  the  high  court  of  chancery,  to  an  account  to  be  intituled 
"  The  Secretary  of  Bankrupts'  Account,"  and  tliat  all  monies  so  paid  shall  be 
subject  to  such  general  orders  for  the  purposes  therein  specified  as  the  lord 
chancellor  shall  prescribe  ;  and  it  is  further  enacted,  that  compensation  shall  be 
made  to  certain  officers  therein  named,  in  lieu  of  certain  fees  and  emoluments 
by  the  said  act  abolished,  and  that  for  the  purpose  of  raising  a  fund  to  meet  the 
'said  compensation  certain  sums  in  the  said  act  specified  shall  be  paid  into  the 
bank,  to  the  credit  of  the  said  accountant  general,  to  a  separate  account  to  be 
intituled  "  The  Secretary  of  Bankrupts'  Compensation  Account:"  And  whereas 
the  sums  paid  in  to  the  credit  of  the  said  first  account  are  more  than  sufficient  to 
meet  the  sums  at  present  payable  out  of  the  same,  and  the  sums  paid  in  to  the 
credit  of  the  second  mentioned  account  are  at  present  insufficient  to  meet  the 
payments  directed  to  be  made  out  of  the  same,  and  it  may  be  expedient  that 
power  should  be  given  to  the  lord  chancellor  to  apply  one  of  those  funds  in  aid 
of  the  other,  from  time  to  time  as  occasion  may  require  ;  be  it  therefore  enacted. 
That  it  shall  and  may  be  lawful  for  tiie  lord  chancellor  by  his  order  to  direct, 
from  time  to  time  as  he  may  see  fit,  that  the  monies  standing  to  the  credit  of 
the  account  intituled  "  The  Secretary  of  Bankrupts'  Account,"  or  so  much 
thereof  as  he  may  find  to  be  necessary,  shall  be  carried  over  by  the  said  ac- 
countant general  to  the  credit  of  the  account  intituled  "  The  Secretary  of  Bank- 
rupts' Compensation  Account,"  and  the  same  when  so  carried  over  shall  and  may 
be  applied  in  satisfaction  of  any  sum  or'sums  charged  upon  or  made  payable  out 
of  the  said  last-mentioned  account;  and  in  like  manner  to  direct,  from  time  to 
time  as  be  may  see  fit,  that  the  monies  standing  to  the  credit  of  the  account 
intituled  "  The  Secretary  of  Bankrupts'  Compensation  Account,"  or  so  much 
thereof  as  he  may  find  to  be  necessary,  shall  be  carried  over  by  the  said  ac- 
countant general  to  the  credit  of  the  account  intituled  "  The  Secretary  of  Bank- 
rupts' Account,"  and  the  same  when  so  carried  over  shall  and  may  be  applied  in 
satisfaction  of  any  sum  or  sums  charged  upon  or  made  payable  out  of  the  said 
last-mentioned  account. 
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An  Act  for  ghing  to  the  Corporation  of  the  Governor  and  Company  of  the 
Hank  of  England  certain  Privileges,  for  a  limited  Period,  under  certain 
Conditions,  [29th  August,  1833.] 

WHEREAS  an  act  was  passed  in  the  thirty-ninth  and  fortieth  years  of  the 
reign  of  his  Majesty  king  George  the  Third,  intituled  An  Act  for  establishing  an 
Agreement  with  the  Governor  and  Company  of  the  Bank  of  England  for  ad- 
vancing the  Sum  of  Three  Millions  towards  the  Supply  for  the  Service  of  the 
Year  One  thousand  eight  hundred  :  And  whereas  it  was  by  the  said  recited  act 
declared  and  enacted,  that  the  said  governor  and  company  should  be  and  con- 
tinue a  corporation,  with  such  powers,  authorities,  emoluments,  profits,  and 
advantages,  and  such  privileges  of  exclusive  banking  as  are  in  the  said  recited 
act  specified,  subject  nevertlieless  to  the  powers  and  conditions  of  redemption, 
and  on  the  terms  in  the  said  act  mentioned :  And  whereas  an  act  passed  in  the 
seventh  year  of  the  reign  of  his  late  Majesty  king  George  the  Fourth,  intituled 
An  Act  for  the  better  regulating  Co-partnerships  of  certain  Bankers  in  England,  7  G.  4, 
and  for  amending  so  much  of  an  Act  of  the  thirty-ninth  a7id  fortieth  years  of  the 
Reign  of  his  late  Majesty  King  George  the  Third,  intituled  "  An  Act  for  establishing 
an  Agreement  with  the  Governor  and  Company  of  the  Bank  of  England  for  ad- 
vancing the  Sum  of  Three  Millions  towards  the  Supply  for  the  Service  of  the  Vear 
One  thousand  eight  hundred,"  as  relates  to  the  same  :  And  whereas  it  is  expedient 
that  certain  privileges  of  exclusive  banking  should  be  continued  to  the  said 
governor  and  company  for  a  further  limited  period,  upon  certain  conditions : 
And  whereas  the  said  governor  and  company  of  the  bank  of  England  are 
■willing  to  deduct  and  allow  to  the  public,  from  the  sums  now  payable  to  the 
said  governor  and  company  for  the  chart'es  of  management  of  the  public  unre- 
deemed debt,  the  annual  sum  herein-after  mentioned,  and  for  a  period  in  this 
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act  specified,  provided  the  privilege  of  exclusive  banking  specified  in  this  act  Is 
continued  to  the  said  governor  and  company  for  the  period  specified  in  this  act : 
May  it  therefore  jjlease  your  Majesty  that  it  may  be  enacted ;  and  be  it  en- 
acted by  the  king's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same.  That  the  said  governor  and  com- 
pany of  the  bank  of  England  shall  have  and  enjoy  such  exclusive  privilege  of 
banking  as  is  given  by  this  act,  as  a  body  corporate,  for  the  period  and  upon  the 
terms  and  conditions  herein-after  mentioned,  and  subject  to  termination  of  such 
exclusive  privilege  at  the  time  and  in  the  manner  in  this  act  specified. 

II.  And  be  it  further  enacted,  That  during  the  continuance  of  the  said  pri- 
vilege, no  body  politic  or  corporate,  and  no  society  or  company,  or  persons 
united  or  to  be  united  in  covenants  or  partnerships,  exceeding  six  persons,  shall 
make  or  issue  in  London,  or  within  sixty-five  miles  thereof  any  bill  of  exchange 
or  promissory  note,  or  engagement  for  the  payment  of  money  on  demand,  or 
upon  which  any  person  holding  the  same  may  obtain  payment  on  demand  : 
Provided  always,  that  nothing  herein  or  in  the  said  recited  act  of  the  seventh 
year  of  the  reign  of  his  late  Majesty  king  George  the  Fourth  contained  shall  be 
construed  to  prevent  any  body  politic  or  corporate,  or  any  society  or  company, 
or  incorporated  company  or  corporation,  or  co-partnership,  carrying  on  and 
transacting  banking  business  at  any  greater  distance  than  sixty-five  miles  from 
London,  and  not  having  any  house  of  business  or  establishment  as  bankers  in 
London,  or  within  sixty-five  miles  thereof  (except  as  hereinafter  mentioned),  to 
make  and  issue  their  bills  and  notes,  payable  on  demand  or  otherwise,  at  the 
place  at  which  the  same  shall  be  issued,  being  more  than  sixty-five  miles  from 
London,  and  also  in  London,  and  to  have  an  agent  or  agents  in  London,  or  at 
any  other  place  at  which  such  bills  or  notes  shall  be  made  payable  for  the 
purpose  of  payment  only,  but  no  such  bill  or  note  shall  be  for  any  sum  less  than 
five  pounds,  or  be  re-issued  in  London,  or  within  sixty-five  miles  thereof. 

III.  And  whereas  the  intention  of  this  act  is,  that  the  governor  and  company 
of  the  bank  of  England  should,  during  the  period  stated  in  this  act  (subject 
nevertheless  to  such  redemption  as  is  described  in  this  act),  continue  to  hold 
and  enjoy  all  the  exclusive  privileges  of  banking  given  by  the  said  recited  act 
of  the  thirty-ninth  and  fortieth  years  of  the  reign  of  his  Majesty  king  George 
the  Third,  aforesaid,  as  regulated  by  the  said  recited  act  of  the  seventh  year  of 
his  late  Majesty  king  George  the  Fourth,  or  any  prior  or  subsequent  act  or  acts 
of  parliament,  but  no  other  or  further  exclusive  privilege  of  banking :  And 
whereas  doubts  have  arisen  as  to  the  construction  of  the  said  acts,  and  as  to  the 
extent  of  such  exclusive  privilege;  and  it  is  expedient  that  all  such  doubts 
should  be  removed,  be  it  therefore  declared  and  enacted.  That  any  body  politic 
or  corporate,  or  society,  or  company,  or  partnership,  although  consisting  of  more 
than  six  persons,  may  carry  on  the  trade  or  business  of  banking  in  London,  or 
within  sixty-five  miles  thereof,  provided  that  such  body  politic  or  corporate,  or 
society,  or  company,  or  partnership  do  not  borrow,  owe,  or  take  up  in  England 
any  sum  or  sums  of  money  on  their  bills  or  notes  payable  on  demand,  or  at 
any  less  time  than  six  months  from  the  borrowing  thereof,  during  the  continu- 
ance of  the  privileges  granted  by  this  act  to  the  said  governor  and  company  of 
the  bank  of  England. 

IV.  Provided  always,  and  be  it  further  enacted,  That  from  and  after  the 
first  day  of  August,  one  thousand  eight  hundred  and  thirty-four  all  promissory 
notes  payable  on  demand  of  the  governor  and  company  of  the  bank  of  England, 
which  shall  be  issued  at  any  place  in  that  part  of  the  United  Kingdom  called 
England  out  of  London,  where  the  trade  and  business  of  banking  shall  be 
carried  on  for  and  on  behalf  of  the  said  governor  and  company  of  the  bank  of 
England,  shall  be  made  payable  at  the  place  where  such  promissory  notes 
shall  be  issued  ;  and  it  shall  not  be  lawful  for  the  said  governor  and  company, 
or  any  committee,  agent,  cashier,  oflScer,  or  servant  of  the  said  governor  and 
company,  to  issue,  at  any  such  place  out  of  London,  any  promissory  note  pay- 
able on  demand  which  shall  not  be  made  payable  at  the  place  where  the  same 
shall  be  issued,  anything  in  the  said  recited  act  of  the  seventh  year  aforesaid  to 
the  contrary  notwithstanding. 

V.  And  be  it  further  enacted.  That  upon  one  year's  notice  given  within  six 
months  after  the  expiration  of  ten  years  from  the  first  day  of  August,  one  thou- 
sand eight  hundred  and  thirty-four,  and  upon  repayment  by  parliament  to  the 
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said  governor  and  company,  or  their  successors,  of  all  principal  money,  interest,   upon  one  year's 
or  annuities  which  may  be  due  from  the  public  to  the  said  governor  and  com-    notice  given  at 
pany  at  the  time  of  the  expiration  of  such  notice,  in  like  manner  as  is  hereinafter    the  end  of  ten 
stipulated  and  provided,  in  the  event  of  such  notice  being  deferred  until  after    years  after  Au- 
the  first  day  of  August,  one  thousand  eight  hundred  and  fifty-five,  the  said  ex-    gust,  1834. 
elusive  privileges  of  banking  granted  by  this  act  shall  cease  and  determine  at 
the  expiration  of  such  year's  notice ;  and  any  vote  or  resolution  of  the  house  of   What  shall  be 
commons,  signified  by  the  speaker  of  the  said  house  in  writing,  and  delivered  at    deemed  siiffi- 
the  public  office  of  the  said  governor  and  company,  or  their  successors,  shall  be    cient  notice, 
deemed  and  adjudged  to  be  a  sufficient  notice. 

VI.  And  be  it  further  enacted,  Tliat  from  and  after  the  first  day  of  August,    Bank  notes  to 
one  thousand  eight  hundred  and  thirty-four,  unless  and  until  parliament  shall    be  a  legal  ten- 
otherwise  direct,  a  tender  of  a  note  or  notes  of  the  governor  and  company  of  der  except  at 
the  bank  of  England,  expressed  to  be  payable  to  bearer  on  demand,  shall  be  a    the  bank  and 
legal  tender  to  the  amount  expressed  in  such  note  or  notes,  and  shall  be  taken    branch  banks, 
to  be  valid  as  a  tender  to  such  amount  for  all  sums  above  five  pounds  on  all 

occasions  on  which  any  tender  of  money  may  be  legally  made,  so  long  as  the 
bank  of  England  shall  continue  to  pay  on  demand  their  said  notes  in  legal  coin : 
Provided  always,  that  no  such  note  or  notes  shall  be  deemed  a  legal  tender  of 
payment  by  the  governor  and  company  of  the  bank  of  England,  or  any  branch 
bank  of  the  said  governor  and  company;  but  the  said  governor  and  company 
are  not  to  become  liable  or  be  required  to  pay  and  satisfy,  at  any  branch  bank 
of  tl'.e  said  governor  and  company,  any  note  or  notes  of  the  said  governor  and 
company  not  made  specially  payable  at  such  branch  bank  ;  but  the  said 
governor  and  company  shall  be  liable  to  pay  and  satisfy  at  the  bank  of  Eng- 
land in  London  all  notes  of  the  said  governor  and  company,  or  of  any  branch 
thereof. 

VII.  And  be  it  further  enacted.  That  no  bill  of  exchange  or  promissory 
note  made  payable  at  or  within  three  months  after  the  date  thereof,  or  not 
having  more  than  three  months  to  run,  shall,  by  reason  of  any  interest  taken 
thereon  or  secured  thereby,  or  any  agreement  to  pay  or  receive  or  allow  interest 
in  discounting,  negociating,  or  transferring  the  same,  be  void,  nor  shall  the 
liability  of  any  party  to  any  bill  of  exchange  or  promissory  note  be  affected  by 
reason  of  any  statute  or  law  in  force  for  the  prevention  of  usury,  nor  shall  any 
person  or  persons  drawing,  accepting,  indorsing,  or  signing  any  such  bill  or 
note,  or  lending  or  advancing  any  money,  or  taking  more  than  the  present  rate 
of  legal  interest  in  Great  Britain  and  Ireland  respectively  for  the  loan  of  money 
on  any  such  bill  or  note,  be  subject  to  any  penalties  under  any  statute  or  law 
relating  to  usury,  or  any'  other  penalty  or  forfeiture ;  anything  in  any  law  or 
statute  relating  to  usury  in  any  part  of  the  United  Kingdom  to  the  contrary 
notwithstanding. 

VIII.  And  be  it  further  enacted.  That  an  account  of  the  amount  of  bullion 
and  securities  in  the  bank  of  England  belonging  to  the  said  governor  and  com- 
pany,  and  of  notes  in  circulation,  and  of  deposits  in  the  said  bank,  shall  be 
transmitted  weekly  to  the  chancellor  of  the  exchequer  for  the  time  being,  and 
such  accounts  shall  be  consolidated  at  the  end  of  every  month,  and  an  average 
state  of  the  bank  accounts  of  the  preceding  three  months,  made  from  such  con- 
solidated accounts  as  aforesaid,  shall  be  published  every  month  in  the  nest  suc- 
ceeding London  Gazette, 

IX.  And  be  it  further  enacted.  That  one-fourth  part  of  the  debt  of  fourteen 
million  six  hundred  and  eighty-six  thousand  eight  hundred  pounds,  now  due 
from  the  public  to  the  governor  and  company  of  the  bank  of  England,  shall 
and  may  be  repaid  to  the  said  governor  and  company. 

X.  And  be  it  further  enacted.  That  a  general  court  of  proprietors  of  the  said 
governor  and  company  of  the  bank  of  England  shall  bo  held  at  some  time 
between  the  passing  of  this  act  and  the  fifth  day  of  October,  one  thousand 
eight  hundred  and  thirty-four,  to  determine  upon  the  pro})riety  of  dividing  and  (Juccd, 
appropriating  the  sum  of'  three  millions  six  hundred  and  thirty-eight  thousand 
two  hundred  and  fifty  pounds,  out  of  or  by  means  of  the  sum  to  be  repaid  to 
the  said  governor  and  company  as  hereinbefore  mentioned,  or  out  of  or  by 
means  of  the  fund  to  be  provided  for  that  purpose,  amongst  the  several  persons, 
bodies  politic  or  corporate,  who  may  be  proprietors  of  the  capital  stock  of  the 
said  governor  and  company  on  the  said  fifth  day  of  October,  one  thousand  eight 
kundred  and  thirty- four,  and  upon  the  manner  and  the  time  for  making  such 
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division  and  appropriation,  not  inconsistent  with  the  provisions  for  that  purpose 
herein  contained  ;  and  in  case  such  general  court,  or  any  adjourned  general 
court,  shall  determine  that  it  will  be  proper  to  make  such  division,  then,  but 
not  otherwise,  the  capital  stock  of  the  said  governor  and  company  shall  be,  and 
the  same  is  hereby  declared  to  be  reduced  from  the  sum  of  fourteen  millions  five 
hundred  and  fifty-three  thousand  pounds,  of  which  the  same  now  consists,  to 
the  sum  of  ten  millions  nine  hundred  fourteen  thousand  seven  hundred  and 
fifty  pounds,  making  a  reduction  or  difference  of  three  millions  six  hundred  and 
thirty-eight  thousand  two  hundred  and  fifty  pounds  capital  stock,  and  such 
reduction  shall  take  place  from  and  after  the  said  fifth  day  qf  October,  one 
thousand  eight  hundred  and  thirty-four ;  and  thereupon,  out  of  or  by  means  of 
the  sum  to  be  repaid  to  the  said  governor  and  company  as  hereinbefore  men- 
tioned, or  out  of  or  by  means  of  the  fund  to  be  provided  for  that  purpose,  the 
sum  of  three  millions  six  hundred  and  thirty-eight  thousand  two  hundred  and 
fifty  pounds  sterling,  or  such  proportion  of  the  said  fund  as  shall  represent  the 
same,  shall  be  appropriated  and  divided  amongst  the  several  persons,  bodies 
politic  or  corporate,  who  may  be  proprietors  of  the  said  sum  of  fourteen  millions 
five  hundred  and  fifty-three  thousand  pounds  bank  stock  on  the  said  fifth  day 
of  October,  one  thousand  eight  hundred  and  thirty-four,  at  the  rate  of  twenty- 
five  pounds  sterling  for  every  one  hundred  pounds  of  bank  stock  which  such 
persons,  bodies  politic  and  corporate,  may  then  be  proprietors  of  or  shall  have 
standing  in  their  respective  names  in  the  books  kept  by  the  said  governor  and 
company  for  the  entry  and  transfer  of  such  stock,  and  so  in  proportion  for  a 
greater  or  lesser  sum. 
Governor,  de-  XI.    Provided  always,  and  be  it  enacted,  That  the  reduction  of  the  share  of 

puty  governor,  each  proprietor  of  and  in  the  capital  stock  of  the  said  governor  and  company  of 
or  directors  the  bank  of  England,  by  the  repayment  of  such  one-fourth  part  thereof,  shall 

not  to  be  dis-  not  disqualify  the  present  governor,  deputy  governor,  or  directors,  or  any  or 
qualified  by  either  of  them,  or  any  governor,  deputy  governor,  or  director   who   may   be 

reduction  of  chosen  in  the  room  of  the  present  governor,  deputy  governor,  or  directors  at 
their  share  of  any  time  before  the  general  court  of  the  said  governor  and  company  to  be  held 
the  capital  between  the  twenty-fifth  day  of  March  and  the  twenty-fifth  day  of  April,  one 

Mock,  thousand  eight  hundred  and   thirty-five  :    Provided   that  at  the   said   general 

court,  and  from  and  after  the  same,  no  governor,  deputy  governor,  or  director 
of  the  said  corporation  shall  be  capable  of  being  chosen  such  governor,  deputy 
governor,  or  director,  or  shall  continue  in  his  or  their  respective  offices,  unless 
he  or  they  respectively  shall  at  the  time  of  such  choice  have,  and  during  such 
his  respective  office  continue  to  have,  in  his  and  their  respective  name,  in  his 
and  their  own  right,  and  for  his  and  their  own  use,  the  respective  sums  or  shares 
of  and  in  the  capital  stock  of  the  said  corporation  in  and  by  the  charter  of  the 
said  governor  and  company  prescribed  as  the  qualification  of  governor,  deputy, 
governor,  and  directors  respectively. 
Proprietors  not        XII.    Provided  also,  and  be  it  enacted,  That  no  proprietor  shall  be  disqua- 
to  be  disquali-     lifted  from  attending  and  voting  at  any  general  court  of  the  said  governor  and 
fied.  company,  to  be  held  between  the  said  fifth  day  of  October,  one  thousand  eight 

hundred  and  thirtyfour,  and  the  twenty-fifth  day  of  April,  one  thousand  eight 
hundred  and  thirty-five,  in  consequence  of  the  share  of  such  proprietor  of  and 
in  the  capital  stock  of  the  said  governor  and  company  having  been  reduced  by 
such  repayment  as  aforesaid  below  the  sum  of  five  hundred  pounds  of  and  in 
the  said  capital  stock  ;  provided  such  proprietor  had  in  his  own  name  the  full 
sum  of  five  hundred  pounds  of  and  in  the  said  capital  stock  on  the  said  fifth  day 
of  October,  one  thousand  eight  hundred  and  thirty-four ;   nor  shall  any  pro- 
prietor be  required,  between  the  said  fifth  day  of  October,  one  thousand  eight 
hundred  and  thirty-four,  and  the  twenty -fifth  day  of  April,  one  thousand  eight 
hundred  and  thirty-five,  to  take  the  oath  of  qualification  in  the  said  charter. 
Bank  to  deduct         XIII.    And  be  it  further  enacted,  That  from  and  after  the  said  first  day  of 
the  annual  sum    August,  one  thousand  eight  hundred  and  thirty-four  the  said  governor  and  com- 
of  120,000/.  pany,  in  consideration  of  the  privileges  of  exclusive  banking  given  by  this  act, 

from  sum  al-  shall,  during  the  continuance  of  such  privileges,  but  no  longer,  deduct  from  the 
lowed  for  ma-  sums  now  payable  to  the  said  governor  and  company,  for  the  charges  of  ma- 
nagement of  nagement  of  the  public  unredeemed  debt,  the  annual  sum  of  one  hundred  and 
national  debt.  twenty  thousand  pounds,  any  thing  in  any  act  or  acts  of  parliament  or  agree- 
ment to  the  contrary  notwithstanding  :  Provided  always,  that  such  deduction 
shall  in  no  respect  prejudice  or  affect  the  right  of  the  said  governor  and  com- 
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pany  to  be  paid  for  the  management  of  the  public  debt  at  the  rate  and  accord- 
ing to  the  terms  provided  in  an  act  passed  in  the  forty-eighth  year  of  his  late 
JMajesty  king  George  the  Third,  intituled,  An  Act  to  authorize  the  advancing  for 
the  public  Strvice,  upon  certain  Conditions,  a  Proportion  of  the  Balance  remaining 
in  the  bank  of  England  for  payment  of  unclaimed  Dividends,  Annuities,  and  Lot- 
tery Prizes,  and  for  regulating  the  Allowances  to  be  made  for  the  management  of 
the  National  Debt. 

XIV.  And  be  it  further  enacted,  That  all  the  powers,  authorities,  franchises, 
privileges,  and  advantages  given  or  recognized  by  the  said  recited  act  of  the 
thirty-ninth  and  fortieth  years  aforesaid,  as  belonging  to  or  enjoyed  by  the 
governor  and  company  of  the  bank  of  England,  or  by  any  subsequent  act  or 
acts  of  parliament,  shall  be  and  the  same  are  hereby  declared  to  be  in  full  force 
and  continued  by  this  act,  except  so  far  as  the  same  are  altered  by  this  act, 
subject  nevertheless  to  such  redemption  upon  the  terms  and  conditions  follow- 
ing ;  (that  is  to  say,)  that  at  any  time,  upon  twelve  months'  notice  to  be  given 
after  the  first  day  of  August,  one  thousand  eight  hundred  and  fifty-five,  and 
upon  repayment  by  parliament  to  the  said  governor  and  company  or  their  suc- 
cessors of  the  sum  of  eleven  millions  fifteen  thousand  one  hundred  pounds,  being 
the  debt  which  will  remain  due  from  the  public  to  the  said  governor  and  com- 
pany after  the  payment  of  the  one-fourth  of  the  debt  of  fourteen  millions 
six  hundred  and  eighty-six  thousand  eight  hundred  pounds  as  hereinbefore 
provided,  without  any  deduction,  discount,  or  abatement  whatsoever,  and  upon 
payment  to  the  said  governor  and  company  and  their  successors  of  all  arrears 
of  the  sum  of  one  hundred  thousand  pounds  per  annum  in  the  said  act  of  the 
thirty-ninth  and  fortieth  years  aforesaid  mentioned,  together  with  the  interest  or 
annuities  payable  upon  the  said  debt  or  in  respect  thereof,  and  also  upon  re- 
payment of  all  the  principal  and  interest  which  shall  be  owing  unto  the  said 
governor  and  company  and  their  successors  upon  all  such  tallies,  exchequer 
orders,  exchequer  bills,  or  parliamentary  funds  which  the  said  governor  and 
company,  or  their  successors  shall  have  remaining  in  their  hands  or  be  entitled 
to  at  the  time  of  such  notice  to  be  given  as  last  aforesaid,  then  and  in  such  case, 
and  not  till  then  (unless  under  tbe  proviso  hereinbefore  contained),  the  said 
exclusive  privileges  of  banking  granted  by  this  act  shall  cease  and  determine  at 
the  expiration  of  such  notice  of  twelve  months. 

XV.  And  be  it  further  enacted,  That  this  act  may  be  altered,  amended,  or 
repealed  by  any  act  to  be  passed  in  this  session  of  parliament. 


48  G.  3.  c.  4. 


Provisions  of 
act  of  39  &  40 
G.  3.  to  remain 
in  force,  except 
as  altered  by 
this  act. 

7  &  8  Vict, 
c.  32. 


Act  may  be 
amended  this 
session. 


5  &  6  W.  4.  c.41. 


low.  3.  (L) 


An  Act  ta  amend  the  Laws  relating  to  Securities  given  for  Consideraliont  arising 
out  of  gaming,  usurious,  and  certain  other  illegal  Transactions. 

[31st  August,  1835.] 

WHEREAS  by  an  act  passed    in  the   sixteenth  year  of  the  reign  of  his    Preamble 
late  Majesty  king  Charles  the  Second,  and  by  an  act  passed  in  the  parliament    recites 
of  Ireland  in  the  tenth  year  of  the  reign  of  his  late  Majesty  king  William  the    16  Ca.  2.  c.  7. 
Third,   each   of  such  acts  being  intituled  An    Act  against  deceitful,  disorderly, 
and  excessive  Gaming,  it  was  enacted,  that  all  and  singular  judgments,  statutes, 
recognisances,  mortgages,  conveyances,  assurances,  bonds,  bills,  specialties,  pro- 
mises, covenants,  agreements,  and  other  acts,  deeds,  and  securities,  whatsoever, 
which  should  be  obtained,  made,  given,  acknowledged,  or  entered  into  for  secu- 
rity or  satisfaction  of  or  for  any  money  or  other  thing  lost  at  play  or  otherwise 
as  in  the  said  acts  respectively  is  mentioned,  or  for  any  part  thereof,  should  be 
utterly  void  and  of  none  effect ;   And  whereas  by  an  act  passed  in  the  nintii    9  Anne,  c.  1 4. 
year  of  the  reign  of  her  late  Majesty  queen  Anne,  and  also  by  an  act  passed  in 
the  parliament  of  Ireland  in  the  eleventh  year  of  the  reign  of  her  said  late    11  Anne  (I.) 
Majesty,  each   of  such  acts  being  intituled  An  Act  for  the  better  preventing  of 
excessive  and  deceitful  Gaming,  it  was  enacted,  that  from  and  after  the  several 
days  therein  respectively  mentioned  all  notes,  bills,  bonds,  judgments,  mortgages, 
or  other  securities  or  conveyances  whatsoever,  given,  granted,  drawn,  or  entered 
into  or  executed  by  any  person  or  persons  whatsoever,  where  the  whole  or  any 
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part  of  the  consideration  of  such  conveyances  or  securities  should  be  for  any 
inoney  or  other  valuable  thing  whatsoever  won  by  gaming  or  playing  at  cards, 
dice,  tables,  tennis,  bowls,  or  other  game  or  games  whatsoever,  or  by  betting 
on  the  sides  or  hands  of  such  as  did  game  at  any  of  the  games  aforesaid,  or  for 
the  reimbursing  or  repaying  any  money  knowingly  lent  or  advanced  for  such 
gaming  or  betting  as  aforesaid,  or  lent  or  advanced  at  tlie  time  and  place  of 
sucli  play,  to  any  person  or  persons  so  gaming  or  betting  as  aforesaid,  or  that 
should,  during  such  play,  so  play  or  bet,  should  be  utterly  void,  frustrate,  and 
of  none  effect,  to  all  intents  and  purposes  whatsoever  ;  and  that  where  such 
mortgages,  securities,  or  other  conveyances  should  be  of  lands,  tenements,  or 
hereditaments,  or  should  be  such  as  should  incumber  or  affect  the  same,  such 
mortgages,  securities,  or  other  conveyances  should  enure  and  be  to  and  for  the 
sole  use  and  benefit  of,  and  should  devolve  upon  such  person  or  persons  as  should 
or  might  have,  or  be  entitled  to  such  lands  or  hereditaments,  in  case  the  said 
grantor  or  grantors  thereof,  or  the  person  or  persons  so  incumbering  the  same, 
had  been  naturally  dead,  and  as  if  such  mortgages,  securities,  ov  other  convey- 
ances had  been  made  to  such  person  or  persons  so  to  be  entitled  after  the  de- 
cease of  the  person  or  persons  so  incumbering  the  same :  and  that  all  grants  or 
conveyances  to  be  made  for  the  preventing  of  such  lands,  tenements,  or  heredi- 
taments from  coming  to  or  devolving  upon  such  person  or  persons  thereby  in- 
tended to  enjoy  the  same  as  aforesaid  should  be  deemed  fraudulent  and  void 
and  of  none  effect  to  all  intents  and  purposes  whatsoever  :  And  whereas  by  an 
act  passed  in  the  twelfth  year  of  the  reign  of  her  said  late  Majesty  queen  Anne, 

12  Anne,  st.  2.     intituled  An   Act  to  reduce   the    Hate   of  Interest  without  any  Prejudice  to  Par- 

c.  16.  liamentary  Securities,  it  was  enacted,  that  all  bonds,  contracts,  and  assurances 

whatsoever  made  after  the  twenty-ninth  day  of  September,  one  thousand  seven 
hundred  and  fourteen  for  payment  of  any  principal  or  money  to  l>e  lent  or  cove- 
nanted to  be  performed  upon  or  for  any  usury,  whereupon,  or  whereby  there 
should  be  reserved  or  taken  above  the  rate  of  five  pounds  in  the  hundred,  as 
therein  mentioned,  should  be  utterly  void  :  And  whereas  by  an  act  passed  in 
the  parliament  of  Ireland  in  the  fifth  year  of  the  reign  of  his  late  Majesty  king 

5  G,  2.  (I.)  George  the  Second,  intituled  An  Act  for  reducing  the   Interest  of  Money  to   Six 

per  cent,  it  was  enacted,   that  all  bonds,  contracts,  and  assurances  whatsoever 
made  after  the  first  day  of  May  one  thousand  seven  hundred  and  thirty-two  for 
payment  of  any  principal  or  money  to  be  lent  or  covenant  to  be  performed  upon 
■  or  for  any  loan,  whereupon  or  whereby  they  should  be  taken  or  reserved  above 

the  rate  of  six  pounds  in  the  hundred,  should  be  utterly  void :  And  whereas  by 
an  act  passed  in  the  fifty-eighth  year  of  the  reign  of  his  late  Majesty  king  George 

58  G.  3.  c.  93.  the  Third,  intituled  An  Act  to  afford  Relief  to  the  bond  fide  holders  of  negctiuble 
Securities  without  Notice  that  they  were  given  for  a  usurious  Consideration,  it 
was  enacted,  that  no  bill  of  exchange  or  promissory  note  that  should  be  drawn 
or  made  after  the  passing  of  that  act  should,  though  it  might  have  been  given 
for  a  usurious  consideration  or  upon  a  usurious  contract,  be  void  in  the  hands  of 
an  indorsee  for  valuable  consideration,  unless  such  indorsee  had  at  the  time  of 
discounting  or  paying  such  consideration  for  the  same  actual  notice  that  such 
bill  of  exchange  or  promissory  note  had  been  originally  given  for  a  usurious  con- 
'  sideration  or  upon  a  usurious  contract :    And  whereas  by  an  act  passed  in  the 

parliament  of  Ireland  in  the  eleventh  and  twelfth  years  of  the  reign  of  his  said 

11  &  12  G.  3.        5***^  Majesty  king  George  the  Third,  intituled  An  Act  to  prevent  fratuls  committed 

/J  -v  hy  Bankrupts,  it  was  enacted,  that  every  bond,  bill,  note,  contract,  agreement,  or 

other  security  whatsoever  to  be  made  or  given  by  any  bankrupt  or  by  any  other 
person  unto  or  to  the  use  of  or  in  trust  for  any  creditor  or  creditors,  or  for  the 
security  of  the  payment  of  any  debt  or  sum  of  money  due  from  such  bankrupt, 
at  the  time  of  his  becoming  bankrupt,  or  any  part  thereof,  between  the  time 
of  his  becoming  bankrupt  and  such  bankrupt's  discharge,  as  a  consideration 
or  to  the  intent  to  persuade  him,  her,  or  them  to  consent  to  or  sign  any  such 
allowance  or  certificate,  should  be  wholly  void  and  of  no  effect,  and  the  monies 
there  secured  or  agreed  to  be  paid  should  not  be  recovered  or  recoverable  : 
And  whereas  by  an  act  passed  in   the  forty-fifth  year  of  the  reign  of  his  said 

■45  G.  3  c.  I  2.  ]a(g  Majesty  king  George  the  Third,  intituled  An  Act  for  the  Encouragement  of 
Seamen,  and  for  the  better  and  more  effectually  manning  His  Majesty's  Navy  during 
the  present  War,  it  was  enacted,  that  all  contracts  and  agreements  which  should 
be  entered  into,  and  all  bills,  notes,  and  other  securities  which  should  be  given, 
by  any  person  or  persons  for  ransom  of  any  ship  or  vessel,  or  of  any  raerchan- 
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dise  or  goods  on  board  the  same,  contrary  to  that  act,  should  be  absolutely  null 
and  void  in  law,  and  of  no  effect  whatsoever  :    And  whereas  by  an  act  passed  in 
the  sixth  year  of  the  reign  of  his  late  Majesty  king  George  the  Fourth,  intituled 
An  Act  to  amend  the  Laws  relating  to  Bankrupts,  it  was  enacted,  that  any  contract    6  G.  4.  c.  16. 
or  security  made  or  given  by  any  bankrupt  or  other  person  unto  or  in  trust  for 
any  creditor,  or  for  securing  the  payment  of  any  money  due  by  such  bankrupt, 
at  his  bankruptcy,  as  a  consideration  or  with  intent  to  persuade  such  creditor  to 
consent  to  or  sign  the  certificate  of  any  such  bankrupt  should  be  void,  and  the 
money  thereby  secured  or  agreed  to  be  paid  should  not  be  recoverable,  and  the 
party  sued  on  such  contract  or  security  might  plead  the  general  issue,  and  give 
that  act  and  the  special  matter  in  evidence  :    And  whereas  securities  and  instru- 
ments made  void  by  virtue  of  the  several  herein-before  recited  acts  of  the  six- 
teenth year  of  the  reign  of  his  said  late  Majesty  king  Charles  the  Second,  the 
tenth  year  of  the  reign  of  his  said  late  Majesty  king  William  the  Third,  the  ninth 
and  eleventh  years  of  the  reign  of  her  said  late  Majesty  queen  Anne,  the  eleventh 
and  twelfth  years  of  the  reign  of  his  said  late  Majesty  king  George  the  Third, 
the  forty-fifth  year  of  the  reign  of  his  said  late  Majesty  king  George  the  Third, 
and  the  sixth  year  of  the  reign  of  his  said  late  Majesty  king  George  the  Fourth, 
and  securities  and  instruments  made  void  by  virtue  of  the  said  act  of  the  twelfth 
year  of  the  reign  of  her  said  late  Majesty  queen  Anne,  and  the  fifth  year  of  the 
reign  of  his  said  late  Majesty  king  George  the  Second,  other  than  bills  of  exchange 
or  promissory  notes  made  valid  by  the  said  act  of  the  fifty-eighth  year  of  the 
reign  of  his  said  late  Majesty  king  George  the  Tlilrd,  are  sometimes  indorsed, 
transferred,  assigned,  or  conveyed  to  purchasers  or  other  persons  for  a  valuable 
consideration,  without  notice  of  the  original  consideration  for  which  such  secu- 
rities or  instruments  were  given,  and  the  avoidance  of  such  securities  or  instru- 
ments in  the  hands  of  such  purchasers  or  other  persons  is  often  attended  with 
great  hardship  and  injustice:    For  remedy  thereof  be  it  enacted  by  the  king's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same.  That  so  much  of  the  herein-before  recited  acts  of  the    Securities 
sixteenth  year  of  the  reign  of  his  said  late  Majesty  king  Charles  the  Second,  the    given  for  con- 
tenth  year  of  the  reign  of  his  said  late  Majesty  king  William  the  Third,  the  ninth    siderations 
eleventh,  and  twelfth  years  of  the  reign  of  her  said  late  Majesty  queen  Anne,    arisin<r  out  of 
the  fifth  year  of  the  reign  of  his  said  late  Majesty  king  George  the  Second,  the    illegal  trans- 
eleventh  and  twelftli,   and  the  forty-fifth  years  of  the  reign   of  his  said   late    actions  not  to 
Majesty  king  George  the  Third,  and  the  sixth  year  of  the  reign  of  his  said  late    (jg  void   but  to 
Majesty  king  George  the  Fourth,  as  enacts  that  any  note,  bill,  or  mortgage  shall    be  deemed  to 
be  absolutely  void,  shall  be  and  the  same  is  hereby  repealed  ;  but  nevertheless    have  been 
every  note,  bill,   or   mortgage  which  if  this  act  had  not  been  passed  would,    given  for  an 
by  virtue  of  the  said  several  lastly  herein-before  mentioned  acts  or  any  of  them,    illegal  con- 
have  been  absolutely    void,   shall   be   deemed  and  taken  to   have  been  made,    sideration. 
drawn,  accepted,  given,  or  executed  for  an  illegal  consideration,  and  the  said 
several  acts  shall  have  the  same  force  and  effect  which  they  would  respectively 
have  had  if  instead  of  enacting  that  any  such  note,  bill,  or  mortgage  should 
be  absolutely  void,  such  acts  had  respectively  provided  that  every  such  note,  bill, 
or  mortgage  should  be  deemed  and  taken  to  have  been  made,  drawn,  accepted, 
given,  or  executed  for  an  illegal  consideration  :    Provided  always,  that  nothing 
herein  contained  shall  prejudice  or  affect  any  note,  bill,  or  mortgage  which  would 
have  been  good  and  valid  if  this  act  had  not  been  passed. 

II.   And  be  it  further  enacted.  That  in  case  any  person  shall,  after  the  passing    Money  paid  to 
of  this  act,   make,  draw,  give,  or  execute  any  note,  bill,  or  mortgage  for  any    the  holder  of 
consideration  on  account  of  which  the  same  is  by  the  herein-before  recited  acts    such  securities 
of  the  sixteenth  year  of  the  reign   of  his  said  late  Majesty  king  Charles  the    shall  be  deemed 
Second,  the  tenth  year  of  the  reign  of  his  said  late  Majesty  king  William  the    to  be  paid  on 
Third,  and  the  ninth  and  eleventh  years  of  the  reign  of  her  said  late  Majesty    account  of  the 
queen  Anne,  or  by  any  one  or  more  of  such  acts,  declared  to  be  void,  and  such    person  to  whom 
person  shall  actually  pay  to  any  indorsee,  holder,  or  assignee  of  such  note,  bill    the  same  was 
or  mortgage  the  amount  of  the  money  thereby  secured,  or  any  part  thereof,  such    originally 
money  so  paid  shall  be  deemed  and  taken  to  have  been  paid  for  and  on  account    given, 
of  the  person  to  whom  such  note,  bill  or  mortgage  was  originally  given  upon 
such  illegal  consideration  as  aforesaid,  and  shall  be  deemed  and  taken  to  be  a 
debt  due  and  owing  from  such  last-named  person  to  the  person  who  shall  so 
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have  paid  such  money,  and  shall  accordingly  be  recoverable  by  action  at  law  In 
any  of  his  Majesty's  courts  of  record. 
Repcalin<T  so  III-  And  be  it  further  enacted,  That  so  much  of  the  said  acts  of  the  ninth 

much  of  recited  and  eleventh  years  of  the  reign  of  her  said  late  Majesty  queen  Anne  as  enacts 
acts  of  9  &  11  that  where  such  mortgages,  securities,  or  other  conveyances  as  therein  men- 
Anne,  as  enacts  tioned  should  be  of  lands,  tenements,  or  hereditaments,  or  should  be  such  as 
that  securities  should  incumber  or  affect  the  same,  such  mortgages,  securities,  or  other  convey- 
sliall  enure  for  ances  sliould  enure  and  be  to  and  for  the  sole  use  and  benefit  of  and  should 
tile  benefit  of  devolve  upon  such  person  or  persons  as  should  or  might  have  or  be  entitled  to 
parties  in  such  lands  or  hereditaments,  in  case  the  grantor  or  grantors  thereof,    or  the 

remainder.  person  or  persons  incumbering  the  same,  had  been  naturally  dead,  and  as  if 

such  mortgages,  securities,  or  other  conveyances  had  been  made  to  such  person 
or  persons  so  to  be  entitled  after  the  decease  of  the  person  or  persons  so  incum- 
bering the  same,  and  that  all  grants  or  conveyances  to  be  made  for  the  pre- 
venting of  such  lands,  tenements,  or  hereditaments  from  coming  to  or  devolving 
upon  such  person  or  persons  thereby  intended  to  enjoy  the  same  as  aforesaid, 
should  be  deemed  fraudulent  and  void  and  of  none  effect,  to  all  intents  and 
purposes  whatsoever,  shall  be  and  the  same  is  hereby  repealed ;  saving  to  all 
persons  all  rights  acquired  by  virtue  thereof  previously  to  the  passing  of  this 
act. 
Act  may  be  IV.  And  be  it  further  enacted.  That  this  act  may  be   altered  or  repealed  by 

altered  tliis  any  other  act  during  this  present  session  of  parliament. 


5  &  6  Wm.  4.  c.  63. 


An  Act  to  repeal  an  Act  of  the  Fourth  and  Fifth  Years  of  His  present  Majeslt/ 
relating  to   Weights  and  Measures,  and  to  make  other  provisions  instead  thereof. 

[9th  September,  1835.] 


Preamble 
recites  4  & 
5  W.  4.  c.  49. 


Recited  act 
repealed. 

Nothing  herein 
to  interfere  with 
any  thing  done, 
or  to  prevent 
the  recovery  of 
penalties  under 
the  repealed 
act. 


5  G.  4.  c.  74. 

6  G.  4.  c.  12. 


WHEREAS  an  act  was  passed  in  the  fourth  and  fifth  years  of  the  reign  of 
his  present  Mnjesty,  intituled  An  Act  to  amend  and  render  more  effectual  Two 
Acts  of  the  Fifth  and  Sixth  Fears  of  the  Reign  of  His  late  Majesty  King  George 
the  Fourth,  relating  to  Weights  and  Measures  :  And  whereas  it  is  expedient  to 
repeal  the  same,  and  to  make  other  provisions  instead  thereof:  Be  it  therefore 
enacted  by  the  king's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  the  said  act  shall  be 
and  the  same  is  hereby  repealed. 

II.  Provided  always,  and  be  it  enacted,  That  nothing  herein  contained  shall 
extend  or  be  construed  to  extend  to  interfere  with  any  acts  done,  or  appointments 
made  under  the  authority  of  the  said  act,  or  to  prevent  the  suing  for  or  recovery 
of  any  penalty  incurred  by  any  offence  committed  against  the  provisions  of  the 
said  act,  previous  to  the  repeal  thereof  in  and  by  this  act,  or  to  hinder  or  defeat 
any  prosecution  commenced  or  to  be  brought  for  such  offence ;  but  all  penalties 
and  forfeitures  so  incurred  may  be  sued  for  and  recovered  in  the  same  manner 
as  any  penalties  and  forfeitures  incurred  under  the  provisions  of  this  act  are 
recoverable. 

III.  And  whereas  an  act  passed  in  the  fifth  year  of  the  reign  of  his  late 
Majesty  king  George  the  Fourth,  intituled  An  Act  for  ascertaining  and  establish- 
ing Uniformity  of  Weights  and  Measures :  And  whereas  another  act  passed  in 
the  sixth  year  of  the  reign  of  his  said  late  Majesty,  intituled  An  Act  to  prolong 
the  Time  of  the  Commencement  of  an  Act  of  the  last  Session  of  Parliament  for 
ascertaining  and  establishing  Uniformity  of  Weights  and  Measures ;  and  to  amend 
the  said  Act :  And  whereas,  notwithstanding  the  provisions  of  the  said  recited 
acts,  many  sets  of  weights  and  measures  of  old  accustomed  and  different  shapes 
have  been  made  and  verified  and  stamped  by  the  chamberlains  as  well  as  by  the 
auditor  in  the  exchequer,  as  models  of  the  said  new  standard,  and  have  been 
used  as  standard  weights  and  measures  under  the  said  recited  acts,  although 
different  in  shape  and  form  from  the  standards  prescribed  by  the  said  recited  act 
of  the  fifth  year  aforesaid  ;  and  it  is  therefore  expedient  that  such  standard 
weights  and  measures  should  be  made  legal,  and  that  the  comptroller  general 
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or  some  other  officer  of  the  exchequer  duly  authorized  should  be  empowered  to 
compare  and  verify,  and  stamp  as  so  compared  and  verified,  standards  of  length, 
weight,  or  measure,  although  not  exact  models  and  copies  in  shape  and  form  of 
the  respective  standards  of  length,  weight,  and  measure  deposited  under  the  pro- 
visions of  the  said  first  recited  acts  in  the  office  of  the  said  chamberlains  and 
auditor :  And  whereas  it  is  expedient  that  the  use  of  all  weights  and  measures 
not  in  conformity  with  the  weights  and  measures  established  by  the  said  recited 
acts  should  be  prohibited,  and  that  the  use  of  the  heaped  measure  should  be 
abolished ;  be  it  therefore  enacted,  That  so  much  of  the  said  last-mentioned  re- 
cited acts  as  require  that  all  weights  and  measures  shall  be  models  and  copies  in 
shape  or  form  of  the  standard  deposited  in  the  exchequer,  and  also  so  much  of 
the  said  recited  acts  as  allow  the  use  of  weights  and  measures  not  in  conformity 
with  the  imperial  standard  weights  and  measures  established  by  the  said  acts,  or 
allow  goods  or  merchandise  to  be  bought  or  sold  by  any  weights  or  measures 
established  by  local  custom  or  founded  on  special  agreement,  shall  be  and  the 
same  is  hereby  repealed. 

IV.  And  be  it  enacted.  That  all  weights  and  measures  which  have  been  so 
verified  and  stamped  at  the  exchequer  at  Westminster  as  copies  of  the  standard 
weights  and  measures,  corresponding  in  weight  and  capacity  with  those  esta- 
blished by  the  said  recited  acts,  shall  be  deemed  and  taken  to  be  legal  weights 
and  measures,  to  be  used  for  comparison  as  copies  of  the  imperial  standard 
weights  and  measures,  although  not  similar  in  shape  to  those  required  under  the 
provisions  of  the  said  recited  acts ;  and  that  the  comptroller  general,  or  some 
other  officer  of  the  exchequer  at  Westminster  duly  authorised,  may  compare 
and  verify,  and  stamp  as  so  compared  and  verified,  as  correct  standard  measures 
of  a  yard,  and  as  correct  standard  weights,  and  as  correct  standard  measures 
of  capacity,  any  weights  and  measures  which  shall  correspond  in  length,  weight, 
and  capacity  with  the  standards,  or  parts  or  multiples  thereof  respectively,  de- 
posited in  the  exchequer  imder  the  said  act  of  the  fifth  year  aforesaid,  although 
such  weights  and  measures  may  not  be  models  or  copies  in  shape  or  form  of  the 
standards  so  deposited  as  aforesaid ;  anything  in  the  said  recited  acts  to  the 
contrary  notwithstanding. 

V.  And  be  it  enacted.  That  all  copies  of  the  imperial  standard  weights  and 
raeasures  which  may  have  become  defective,  or  have  been  mended  in  conse- 
quence of  any  wear  or  accident,  shall  forthwith  be  sent  to  'the  exchequer  at 
Westminster  for  the  purpose  of  being  again  compared  and  verified,  and  shall  be 
stamped  as  re-verified  copies  of  the  imperial  standard  weights  and  measures, 
provided  that  the  comptroller  general  or  other  officer  appointed  for  such  verifi- 
cation shall  deem  them  fit  to  be  used  for  the  purposes  of  standards ;  and  every 
new  comparison  and  verification  shall  be  indorsed  upon  the  original  indenture 
of  verification  ;  and  such  weights  and  measures  shall  be  so  stamped  upon  pay- 
ment of  fees  of  verification  only  ;  and  the  comptroller  general  or  other  officer 
at  the  exchequer  duly  authorised  shall  keep  an  account  or  register  of  all  copies 
of  the  imperial  standard  weights  and  measures  that  shall  have  been  verified  at 
the  exchequer. 

VI.  And  be  it  enacted.  That  from  and  after  the  passing  of  this  act  the  mea- 
sure called  the  Winchester  .bushel,  and  the  lineal  measure  called  the  Scotch  ell, 
and  all  local  or  customary  measures  shall  be  abolished  ;  and  every  person  who 
shall  sell,  by  any  denomination  of  measure  other  than  one  of  the  imperial  mea- 
sures, or  some  multiple  or  some  aliquot  part,  such  as  half,  the  quarter,  the 
eighth,  the  sixteenth,  or  the  thirty-second  parts  thereof,  shall,  on  conviction  be 
liable  to  a  penalty  not  exceeding  the  sum  of  forty  shillings  for  every  such  sale  : 
Provided  always,  That  nothing  herein  contained  shall  prevent  the  sale  of  any 
articles  in  any  vessel,  where  such  vessel  is  not  represented  as  containing  any 
amount  of  imperial  measure,  or  of  any  fixed,  local,  or  customary  measure  here- 
tofore in  use. 

VI  I.  And  whereas  the  heaped  measure  is  liable  to  considerable  variation ; 
be  it  therefore  enacted.  That  from  and  after  the  passing  of  this  act  so  much  of 
the  said  recited  acts  as  relate  to  the  heaped  measure  shall  be  and  are  hereby 
repealed,  and  the  use  of  the  heaped  measure  shall  be  abolished,  and  all  bargains, 
sales,  and  contracts  which  shall  be  made  after  the  passing  of  this  act  by  the 
heaped  measure  shall  be  null  and  void ;  and  every  person  who  shall  sell  any 
articles  by  the  heaped  measure  shall,  on  conviction,  be  liable  to  a  penalty  not 
exceeding  forty  shillings  for  every  such  sale. 


Provisions  in 
recited  acts  as 
to  models  and 
copies  of  stand- 
ard weights 
and  measures 
repealed. 

Weights  and 
measures 
stamped  at  the 
exchequer  de- 
clared legal, 
&c. 

Superintending 
officer  may  ve- 
rify and  stamp 
weights  and 
measures  of 
other  form,  &c. 


Copies  of 
the  standard 
weights  and 
measures,  worn 
and  mended,  to 
be  sent  to  Ex- 
chequer to  be 
re-verified- 

Officer  to  keep 
a  register 
thereof. 

Local  and 
customary 
measures 
abolished. 


Not  to  prevent 
sale  of  articles 
in  certain 
vessels. 
Heaped  mea- 
sure abolished. 
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Articles  here- 
tofore sold  by- 
heaped,  mea- 
sure, how  to 
be  sold. 


Coals  to  be 
sold  by  weight 
and  not  by 
measure. 


All  articles  to 
be  sold  by  avoir- 
dupois except 
as  herein  stated. 
The  stone 
weight,  hun- 
dred weight, 
and  ton. 


Contents  of 
■weights  and 
measures  to  be 
stamped  on 
them. 


Weights  made 
of  lead  or 
pewter  not  to 
be  stamped. 


For  ascertain- 
ing certain 
rents  and  tolls, 
&c.,  payable  in 
England  and 
Ireland. 
See  Goody  v. 
Tenny,  9  M.  & 
W,  690, 


VIII.  And  whereas  some  articles  heretofore  sold  by  heaped  measure  are 
from  their  size  and  shape  incapable  of  being  stricken,  and  from  their  nature  and 
quality  may  not  _be  conveniently  sold  by  weight,  be  it  therefore  enacted.  That 
all  such  articles  may  henceforth  be  sold  by  a  bushel  measure,  corresponding  in 
shape  with  the  bushel  prescribed  in  and  I)y  the  said  act  passed  in  the  fifth  year 
of  the  reign  of  his  late  Majesty  for  the  sale  of  heaped  measure,  or  by  any  mul- 
tiple or  by  some  aliquot  part,  such  as  the  half,  the  quarter,  or  the  eighth  part 
thereof,  filled  in  all  parts  as  nearly  to  the  level  of  the  brim  as  the  size  and  shape 
of  the  article  sold  will  admit  :  Provided  always,  that  nothing  herein  contained 
shall  prevent  the  sale  by  weight  of  any  article  heretofore  sold  by  heaped 
measure. 

IX.  And  whereas  the  sale  of  all  coals,  slack,  culm,  and  cannel  of  every 
description  by  weight,  and  not  by  measure,  would  tend  greatly  to  prevent  the 
commission  of  frauds  and  impositions  in  the  vend  and  delivery  of  such  coals, 
slack,  culm,  and  cannel  of  every  description  ;  be  it  therefore  enacted,  That  from 
and  after  the  first  day  of  January  one  thousand  eight  hundred  and  thirty-six, 
all  coals,  slack,  culm,  and  cannel  of  every  description  shall  be  sold  by  weight 
and  not  by  measure ;  and  every  person  who  shall  from  and  after  the  first  day 
of  January  one  thousand  eight  hundred  and  thirty-six,  sell  any  coals,  slack, 
culm,  or  cannel  of  every  description  by  measure,  and  not  by  weight,  shall  on 
conviction,  be  liable  to  a  penalty  not  exceeding  forty  shillings  for  every  such 
sale. 

X.  And  be  it  enacted.  That  from  and  after  the  passing  of  this  act  all  articles 
sold  by  weight  shall  be  sold  by  avoirdupois  weight,  except  gold,  silver,  platina, 
diamonds,  or  other  precious  stones,  which  may  be  sold  by  troy  weight,  and 
drugs,  which,  when  sold  by  retail,  may  be  sold  by  apothecaries'  weight. 

XI.  And  whereas  by  local  customs  in  markets,  towns,  and  other  places 
throughout  the  united  kingdom,  the  denomination  of  the  stone  weight  varies ; 
be  it  therefore  enacted.  That  from  and  after  the  passing  of  this  act  the  weight 
denominated  a  stone  shall  in  all  cases  consist  of  fourteen  standard  pounds  avoir- 
dupois, and  that  the  weight  denominated  an  hundred  weight  shall  consist  of 
eight  such  stones,  and  that  the  weight  denominated  a  ton  shall  consist  of  twenty 
such  hundred  weight :  Provided  always.  That  nothing  herein  contained  shall 
prevent  any  bargain,  sale,  or  contract  being  made  by  any  multiple  or  by  some 
aliquot  part,  such  as  the  half,  the  quarter,  the  eighth,  or  the  sixteenth  part  of 
the  pound  weight. 

XII.  And  be  it  enacted.  That  all  weights  which  shall  be  made  after  the 
passing  of  this  act  of  the  weight  of  one  pound  avoirdupois  or  more  shall  have 
the  number  of  pounds  contained  in  every  such  weight  stamped  or  cast  on  the 
top  or  side  thereof  in  legible  figures  and  letters;  and  that  all  measures  of  capa- 
city which  shall  be  made  after  the  passing  of  this  act  shall  have  their  contents 
denominated,  stamped,  or  marked  on  the  outside  of  such  measures  in  legible 
figures  and  letters. 

XIII.  And  whereas  the  use  of  weights  made  of  soft  materials  affords  facility 
to  fraud;  be  it  therefore  enacted.  That  from  and  after  the  first  day  of  January 
one  thousand  eight  hundred  and  thirty-six  no  weight  made  of  lead,  or  of  pewter, 
or  of  any  mixture  thereof,  shall  be  stamped  or  used ;  Provided  always,  that 
nothing  herein  contained  shall  prevent  the  use  of  lead  or  pewter,  or  of  any 
mixture  thereof,  in  the  manufacture  of  weights,  if  they  be  wholly  and  substan- 
tially cased  with  brass,  copper,  or  iron,  and  legibly  stamped  or  marked  "  Cased," 
or  shall  prevent  the  insertion  of  such  a  plug  of  lead  or  pewter  into  weights  as 
shall  be  bond  fide  necessary  for  the  purpose  of  adjusting  them  and  of  affixing 
thereon  the  stamp  hereinafter  mentioned. 

XIV.  And  for  the  purpose  of  ascertaining  and  providing  for  the  fulfilment  of 
all  existing  contracts,  and  fixing  the  payments  to  be  made  in  consequence  of 
such  contracts  or  rents  in  England  and  Ireland  payable  in  grain  or  malt,  or  in 
any  other  commodity  or  thing,  and  in  consequence  of  any  toll,  rate,  or  duty 
heretofore  payable  according  to  the  weights  and  measures  heretofore  in  use, 
where  the  same  shall  not  have  been  already  ascertained  and  fixed  by  agreement 
between  parties,  or  under  the  provisions  of  the  said  act  of  the  fifth  year  of  his 
late  Majesty  ;  be  it  enacted,  That  at  the  general  or  quarter  sessions  of  the  peace 
to  be  holden  in  every  county,  riding,  or  division,  and  in  every  city,  town,  or 
place  (being  a  county  of  itself),  in  England  or  Ireland,  next  after  the  expiration 
of  three  months  after  the  passing  of  this  act,  or  at  any  general  or  quarter  sessions 
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of  tlie  peace  to  be  liolden  thereafter,  on  the  application  of  any  party  to  such 
sessions,  an  inquisition  shall  be  taken  before  the  justices  assembled  at  such 
general  or  quarter  sessions,  by  the  oaths  of  twelve  substantial  freeholders  of  the 
said  respective  counties,  cities,  towns,  or  places,  having  lands  or  tenements  to 
the  value  of  one  hundred  pounds  per  annum  or  upwards,  to  be  summoned  by 
the  sheriff  or  proper  officers  of  every  such  county,  city,  town  or  place,  to  in- 
quire into  and  ascertain  the  amount,  according  to  the  standard  of  weight  or 
measure  by  this  act  established,  of  all  contracts  to  be  performed  or  rents  to  be 
paid  in  grain  or  malt  or  any  other  commodity  or  thing,  or  with  reference  to  the 
measure  or  weight  of  any  such  grain,  malt,  or  other  commodity  or  thing,  and 
the  amount  of  any  toll,  rate,  or  duty  heretofore  payable  according  to  any  weights 
and  measures  hertofore  in  use  within  such  counties,  cities,  towns,  or  places 
respectively;  and  in  taking  such  inquisition,  care  shall  be  taken  that  in  every 
case  in  which  grain,  malt,  or  meal,  or  any  other  commodity  or  thing,  having, 
before  the  said  first  day  of  January  one  tliousand  eight  hundred  and  thirty-five, 
been  sold  by  weight,  shall  henceforth  be  sold  by  measure,  or  having  before  the 
said  first  day  of  January  been  sold  by  measure,  shall  henceforth  be  sold  by  weight, 
no  increase  or  diminution  be  made  in  the  amount  of  any  rate,  toll,  or  duty 
hereafter  payable  for  such  grain,  malt,  or  any  other  commodity  or  thing,  due 
regard  being  had  to  the  substitution  of  measure  for  weight,  or  of  weight  for 
measure,  as  the  case  may  be ;  and  such  inquisitions,  when  taken,  shall  be  trans- 
mitted by  the  respective  clerks  of  the  peace  of  the  same  counties  respectively, 
or  by  the  mayor,  bailiff,  or  other  head  officer  of  every  such  city,  town,  or  place 
(being  a  county  of  itself),  into  his  Majesty's  court  of  exchequer  at  Westminster 
and  Dublin  respectively,  and  shall  be  there  enrolled  of  record,  and  shall  and 
may  be  given  in  evidence  in  any  action  or  suit  at  law  or  in  equity ;  and  the 
amount  so  to  be  ascertained  shall,  when  converted  into  the  standard  weights  and 
measures,  be  the  rule  of  payment  in  regard  to  all  such  contracts,  rents,  tolls, 
rates,  or  duties  in  all  time  coming ;  and  the  costs  and  charges  of  such  inquisitions 
and  the  enrolments  thereof  shall  be  paid  and  defrayed  by  the  party  on  whose 
application  such  requisition  shall  be  taken. 

XV.  And  for  the  purpose  of  ascertaining  and  providing  for  the  fulfilment  of  For  ascertain- 
all  existing  contracts,  and  fixing  the  payments  to  be  made  of  all  stipends,  feu  ing  ceriain 
duties,  rents,  tolls,  customs,  casualties,  and  other  demands  whatsoever  payable  rents,  tolls,  &c. 
in  grain,  malt,  or  meal,  or  any  other  commodity  or  thing,  in  Scotland,  or  in  any  payable  in 
other  place  or  district  of  the  same,  according  to  the  weights  and  measures  here-  Scotland, 
tofore  in  use,  when  such  payments  shall  not  have  been  already  ascertained  and 
lixed  by  agreement  between  parties,  or  under  the  provisions  of  the  said  act  of 
the  fifth  year  of  his  late  Majesty  ;  be  it  enacted.  That  the  sheriff  in  each  shire 
in  Scotland  shall,  on  the  application  of  any  party  to  such  sheriff,  as  soon  as  con- 
veniently may  be  after  the  expiration  of  three  calendar  months  from  and  after 
the  passing  of  this  act,  summon  and  impannel  a  jury,  of  the  same  number  and 
of  the  same  qualifications  which  are  required  in  the  jury  who  strike  the  fiar  prices 
of  grain  within  the  same  shire,  to  assemble  at  such  place  or  places  as  he  shall 
find  convenient,  which  jury  shall  inquire  into  and  ascertain  the  amount,  accord- 
ing to  the  standard  by  this  act  established,  of  all  such  stipends,  feu  duties,  rents, 
tolls,  customs,  casualties,  and  other  demands  whatsoever  payable  in  grain,  malt, 
meal,  or  any  other  commodity  or  thing,  according  to  the  weights  and  measures 
heretofore  in  use  within  the  same  shires  ;  and  in  taking  such  inquisition,  care 
shall  be  taken  that  in  every  case  in  which  grain,  malt  or  meal,  or  any  other 
commodity  or  thing,  having,  before  the  first  day  of  January  one  thousand  eight 
hundred  and  thirty-five,  been  sold  by  weight  shall  henceforth  be  sold  by  mea- 
sure, or  having  before  the  said  first  day  of  January  been  sold  by  measure  shall 
henceforth  be  sold  by  weight,  no  increase  or  diminution  be  made  in  the  amount 
of  any  stipend,  feu  duty,  rent,  toll,  custom,  or  casualty  heretofore  payable  for 
such  grain,  malt,  or  any  other  commodity  or  thing,  due  regard  being  had  to  the 
substitution  of  measure  for  weight,  or  of  weight  for  measure,  as  the  case  may  be ; 
and  such  inquisitions,  when  taken,  shall  be  transmitted  by  the  respective  sheriff 
clerks  of  such  shire  into  his  Majesty's  court  of  exchequer  at  Edinburgh,  and 
shall  there  be  enrolled  of  record,  and  shall  and  may  be  given  in  evidence  in  any 
action  at  law ;  and  the  amount  so  to  be  ascertained  shall,  when  converted  into 
the  standard  weights  and  measures,  be  the  rule  of  payment  in  regard  to  all  such 
stipends,  feu  duties,  rents,  tolls,  customs,  casualties,  and  other  demands  whatso- 
ever in  all  time  coming  ;  and  the  costs  and  charges  of  such  inquisitions  and  the 


XCIV 


5  Si  6  wiL.  IV.  CAP.  63. 


Regulation  as 
to  fiar  prices  of 
commodities  in 
Scotland. 


Copies  of  the 
imperial  stand- 
ards to  be  pro- 
vided by  order 
of  general  or 
quarter  sessions 
in  England,  and 
by  meetings  of 
justices  in 
Scotland. 


Appointment 
of  inspectors. 


Extendingtime 
for  operation  of 
act  in  Orkney 
and  Zetland. 


Copies  of  stand- 
ards to  be  pro- 
vided by  grand 
juries  in 
Ireland; 


and  inspectors 
appointed. 


Judges  to  order 
copies  of  stand- 
ards in  counties 
in  Ireland  when 
it  has  not  been 
done  by  grand 
juries. 


enrolment  thereof  shall  be  assessed  and  levied,  paid  and  defrayed,  by  the  party 
on  whose  application  such  inquisition  shall  have  been  taken. 

XVI.  And  be  it  enacted,  Tliat  in  Scotland,  from  and  after  the  passing  of  this 
act,  the  fiar  prices  of  all  grain  in  every  county  shall  be  struck  by  the  imperial 
quarter,  and  all  other  returns  of  the  prices  of  grain  shall  be  set  forth  by  the 
same,  without  any  reference  to  any  other  measure  whatsoever ;  and  that  any 
sheriff  clerk,  clerk  of  a  market,  or  other  person  who  shall  otFend  against  this 
provision  shall  forfeit  a  sum  not  exceeding  five  pounds. 

XVII.  And  be  it  enacted,  That  in  England,  at  the  general  or  quarter  sessions 
of  the  peace  next  after  the  passing  of  this  act,  the  justices  of  the  peace  of  every 
county,  riding,  or  division,  or  county  of  a  city  or  county  of  a  town,  in  general  or 
quarter  sessions  assembled,  and  in  Scotland  the  justices  of  the  peace  at  a  meeting 
to  be  called  for  the  purpose  by  the  sheriff  of  each  county,  and  the  magistrates 
of  each  royal  burgh,  within  three  months  after  the  passing  of  this  act,  and  so 
from  time  to  time  at  any  subsequent  general  or  quarter  sessions,  or  meeting  so 
called  as  aforesaid,  shall  determine  the  number  of  copies  of  the  imperial  standard 
■weights  and  measures  which  they  shall  deem  requisite  for  the  comparison  of 
all  weights  and  measures  in  use  within  their  respective  jurisdictions,  and  shall 
direct  that  such  copies,  verified  and  stamped  at  the  exchequer,  shall  be  provided 
for  the  use  of  the  same,  and  shall  fix  the  places  at  which  such  copies  shall  be 
deposited,  and  shall  appoint  a  sufficient  number  of  inspectors  of  weights  and 
measures  for  the  safe  custody  of  such  copies,  and  for  the  discharge  of  ttie  other 
duties  hereinafter  mentioned,  and  shall  allot  to  each  inspector  a  separate  district, 
such  district  to  be  distinguished  by  a  number  or  mark,  and  shall  direct  what 
reasonable  remuneration  shall  be  paid  to  such  inspectors  for  the  discharge  of 
such  duties  as  they  shall  have  been  ordered  by  such  justices  or  magistrates  as 
aforesaid  to  perform ;  and  they  are  hereby  empowered  to  suspend  or  dismiss  any 
inspectors  so  appointed,  or  to  appoint  additional  inspectors,  as  occasion  may 
require:  Provided  always,  that  nothing  herein  contained  shall  extend  to  compel 
any  royal  burgh  of  Scotland  (except  such  as  are  county  towns)  to  provide  copies 
of  the  imperial  standard  weights  and  measures,  or  to  appoint  an  inspector  or  in- 
spectors for  the  performance  of  the  duties  prescribed  by  this  act ;  and  that  it  shall 
be  lawful  for  the  justices  of  the  peace  in  any  county,  and  for  the  magistrates  of 
any  royal  burgh  within  such  county,  where  they  shall  agree,  to  unite  the  whole 
or  a  portion  of  the  county  with  such  royal  burgh,  and  to  appoint  one  inspector 
thereof,  and  to  provide  at  their  joint  expense  copies  of  the  imperial  standard 
weights  and  measures  to  be  used  within  such  united  district. 

XVIII.  And  whereas  by  reason  of  the  difficulty  of  communication  between 
the  parts  of  the  islands  of  Orkney  and  Zetland,  it  is  expedient  that  further  time 
should  be  allowed  for  bringing  this  act  into  operation  in  those  islands ;  be  it 
enacted.  That  this  act  shall  not  take  effect  in  the  islands  of  Orkney  and  Zetland 
before  and  until  the  first  day  of  May  one  thousand  eight  hundred  and  thirty-six, 
any  part  of  this  or  any  other  statute  notwithstanding. 

XIX.  And  be  it  enacted.  That  in  Ireland  the  grand  jury  of  every  countv, 
county  of  a  city,  or  county  of  a  town  shall,  at  tiie  assizes,  or,  where  no  assizes  are 
held,  at  the  presenting  term  next  ensuing  after  the  passing  of  this  act,  and  so 
from  time  to  time  at  any  subsequent  assizes  or  presenting  term  determine  the 
number  of  copies  of  the  imperial  standard  weights  and  measures  which  they 
shall  deem  requisite  for  the  comparison  of  all  weights  and  measures  in  use  within 
their  counties,  counties  of  cities,  or  counties  of  towns  respectively,  and  shall 
direct  that  such  copies,  verified  and  stamped  at  the  exchequer,  shall  be  provided 
for  the  use  of  the  same,  and  shall  fix  tlie  places  at  which  such  copies  shall  be 
deposited  ;  and  shall  appoint  a  sufficient  number  of  inspectors  of  weights  and 
measures  for  the  safe  custody  of  such  copies,  and  for  the  discharge  of  the  other 
duties  hereinafter  mentioned,  and  shall  allot  to  each  inspector  a  separate  district, 
and  shall  direct  what  reasonable  remuneration  shall  be  paid  to  such  inspectors  ; 
and  they  are  hereby  empowered  to  suspend  or  dismiss  any  inspectors  soa])pointed, 
or  to  appoint  additional  inspectors,  from  time  to  time  as  occasion  may  require. 

XX.  And  be  it  enacted,  That  in  Ireland  the  senior  judge  shall,  before  tl'.e 
close  of  the  assizes  next  ensuing  after  the  passing  of  this  act,  inquire  whether 
one  complete  set  of  such  copies  of  the  imperial  standard  weights,  measures,  and 
stamps  has  been  provided  in  each  coimty,  county  of  a  city,  or  county  of  a 
town ;  and  in  every  case  in  which  it  shall  not  appear  to  him  that  one  set  at  least 
of  such  copies  has  been  provided  such  judge  shall  forthwith  order  the  treasurer 
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of  the  county,  county  of  a  city,  or  county  of  a  town  to  provide  one  complete  set 
of  such  copies ;  and  every  such  order  shall  have  the  effect  of  a  preseHtment  on 
the  county  at  large  for  such  sum  as  may  lie  necessary  to  procure  a  complete  set 
of  such  copies  ;  and  such  treasurer  shall,  within  three  calendar  months  next  after 
he  shall  receive  such  order,  fully  execute  the  same,  or  failing  so  to  do  shall  forfeit 
the  sum  of  fifty  pounds  sterling. 

XXI.    And  be  it  enacted.  That  in  England  the  justices  of  the  peace  in  general    Mao^istratcs  in 
or  quarter  sessions  assembled,    and  in   Scotland  the  justices  of  the  peace  and    England  and 
magistrates  at  a  meeting  called  by  the  sheriff,  and  in  Ireland  the  grand  jury  of    Scotland  and 
each  county,   county  of  a  city,  or  county  of  a  town,  shall  provide  for  the  use  of   grand  juries  in 
the  inspectors  good  and  sufficient  stamps  for  the  stamping  or  sealing  weights  and    Ireland  to  pro- 
measures  used  or  to  be  used  in  each  and  every  county,  riding,  or  division,  county    cure  stamps  for 
of  a  city  ©r  county  of  a  town,  which  stamps  so   provided  shall  be  taken  to  be    inspectors,  for 
the  stamps  for  such  county,  riding,  or  division,  county  of  a  city  or  county  of  a    stamping  all 
town ;    and  that  all   weights  and  measures  whatsoever,    except   as  hereinafter    weights,  &c. 
excepted,  which  shall  be  used  for  buying  and  selling,  or  for  the  collecting  of  any    under  this  act. 
tolls  or  duties,  or  for  the  making  of  any  charges  on  the  conveyance  of  any  goods 
or  merchandise,  shall  be  examined  and  compared  with  one  or  more  of  the  copies 
of  the  imperial  standard  weights   and  measures   provided  under  the  authority 
of  this  act  for  the  purpose  of  comparison  by  such  inspectors,  who  shall  stamp,  in 
such  manner  as  best  to  prevent  fraud,    such    weights  and  measures,   when  so 
examined  and  compared,  if  found  to  correspond  with  the  said  copies ;  and  the 
fees  for  such  examination,  comparison,   and  stamping  shall  be  according  to  the 
scale  contained  in  the  schedule  to  this  act  annexed;  and  every  person  who  shall 
use  any  weight  or  measure  other  than  those  authorized  by  this  act,  or  some 
aliquot  part  thereof  as  hereinbefore  described,  or  which  has  not  been  so  stamped 
as  aforesaid,  except  as  hereinafter  excepted,  or  which  shall  be  found  light  or 
otherwise  unjust,  shall,  on  conviction,  forfeit  a  sum   not  exceeding  five  pounds  ; 
and  any  contract,   bargain,  or  sale  made  by  any  such  weights  or  measures  shall 
be  wholly  null  and  void,  and  every  such  light  or  unjust  weight  and   measure  so 
used  shall,  on  being  discovered  by  any  inspector  so  appointed  as  aforesaid,  be 
seized,  and,  on  conviction  of  the  person  using  or  possessing  the  same,  shall  be 
forfeited  :    Provided  always,  that  nothing  herein  contained  shall  extend  to  require 
any  single  weight  above  fifty-six  pounds  to  be  inspected    and  stamped,    such 
weight  of  fifty-six  pounds    being  the  greatest  of  the  imperial  standard  weights 
deposited  in  the  exchequer  ;  and  that  nothing  herein  contained  shall  extend  to 
require  any  wooden  or  wicker  measure  used  in  the  sale  of  lime,  or  other  articles 
of  tlie  like  nature,  or  any  glass  or  earthenware  jug  or  drinking  cup,  though 
represented  as  containiog  the  amount  of  any  imperial  measure,  or  of  any  multiple 
thereof,  to  be  stamped;  but  any  person  buying  by   any  vessel  represented  as 
containing  the  amount  of  any  imperial  measure,  or  of  any  multiple  thereof,  is 
hereby  authorized  to  require  the  contents  of  such  vessel  to  be  ascertained  by  a 
comparison  with  a  stamped  measure,  such  stamped  measure  to  be  found  and 
provided  by  the  person   who  shall  use  such  wooden  or  wicker  measure,  glass 
jug  or  drinking  cup  as  aforesaid  ;  and  in  case  the  person  who  shall  use  such  last 
mentioned  measure  or  vessel  shall  refuse  to  make  such  comparison,  or  if,  upon 
such  comparison  being  made,  such  wooden  or  wicker  measure,  glass  jug  or  drink- 
ing cup,  shall  be  found  to  be  deficient  in  quantity,  the  person  who  sliall  use  the 
same  shall,  on  conviction,  be  subject  to  the  forfeitures  and  penalties  hereinbefore 
imposed  on  any  person  using  light  or  unjust  weights  or  measures. 

XXII.   And  be  it  enacted.  That  the  expense  of  providing  and  transmitting    Expense  of 
such  copies  of  the  imperial  standard  weights  and  measures,  and  of  the  stamps  to    providing 
be  used  by  the  inspectors,  and  the  remuneration  to  the  inspectors,  shall  be  paid    copies  of  stand- 
in  England  out  of  the  stock  raised  in  such  counties,  ridings,  divisions,  or  counties    ard  weights, 
of  cities ;  and  in  Scotland  such  expenses  in  the  respective  shires  and  stewartries,    and  the  re- 
and  cities  or  royal  burghs,  shall  be  assessed  by  the  commissioners  of  supply  upon    muneration  to 
such  shires  and  stewartries,  and  upon  cities  or  royal   burghs  by  the  magistrates    inspectors,  to 
thereof,  and  shall  be  paid,  along  with  the   land  tax   payable  in  such  shires  or    be  defrayed 
stewartries  and  cities  or   royal   burghs,  to  the  collectors  of  the  land  tax  in  such    out  of  county 
shires  or  stewartries  and  cities  or  royal  burglis  respectively ;  and  in  Ireland  such    rate,  &c. 
expenses  in  the  respective  counties,  counties  of  cities,  and  counties  of  towns,  shall 
be  provided  for  and  paid  by  presentments  to  be  made  by  the  grand  juries  in  such 
counties,  counties  of  cities,  and  counties  of  towns  respectively  ;  and  the  collectors 
of  land  tax  in  Scotland  shall  have  such   and  the  same  powers  of  levying  and 
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recovering  the  assessments  to  be  made  under  this  act  as  are  competent  to  them 
for  levying  and  recovering  the  said  land  tax. 

XXIII.  And  be  it  enacted.  That  after  the  passing  of  this  act  no  maker 
or  seller  of  weights  or  measures,  or  person  employed  in  the  making  or  selling 
thereof,  shall  be  appointed  an  inspector  of  weights  and  measures  under  the  pro- 
visions of  this  act ;  and  that  every  inspector  shall  forthwith  enter  into  a  bond 
or  recognizance  to  the  king,  to  be  sued  for  in  any  court  of  record,  in  the  sum  of 
two  hundred  pounds,  for  the  due  and  punctual  performance  of  the  duties  of  his 
office,  and  for  the  due  and  punctual  payment,  at  such  time  or  times  as  he  may 
be  directed  by  the  justices,  magistrates,  or  other  persons  by  whom  he  may  have 
been  appointed,  of  all  fees  received  by  him  under  the  authority  of  this  act,  and 
for  the  safety  of  the  stamps  and  copies  of  the  iiTiperial  standard  weights  and 
measures  committed  to  his  charge,  and  for  their  due  restoration  and  surrender  to 
such  person  or  persons  as  may  be  appointed  to  receive  them  by  the  justices, 
magistrates,  or  other  persons  aforesaid,  immediately  on  his  removal  or  other 
cessation  from  office. 

XXIV.  And  be  it  enacted,  That  in  England  the  justices  in  general  or  quarter 
sessions  assembled,  and  in  Scotland  the  justices  or  magistrates  at  a  meeting 
called  by  the  sheriff,  and  in  Ireland  the  grand  jury  of  each  county,  county  of  a 
city,  or  county  of  a  town,  shall  determine  and  appoint  on  what  day  or  days  each 
and  every  such  inspector  shall  attend  with  the  stamps  and  copies  of  the  imperial 
standard  weights  and  measures  in  his  custody  at  each  of  the  several  market 
towns,  and  at  such  other  places  within  their  respective  jurisdictions  as  they  shall 
deem  expedient ;  and  every  such  inspector  so  attending  shall  examine,  com- 
pare, and  stamp  if  found  correct,  all  such  weights  and  measures  as  shall  be 
brought  to  him  for  that  purpose,  and  shall  also  upon  all  measures  and  upon  all 
weights  of  a  quarter  of  a  pound  and  upwards  stamp  a  number  or  mark  distin- 
guishing the  district  in  which  he  acts,  and  he  shall  keep  a  book,  wherein  he 
shall  enter  minutes  of  all  such  comparisons,  and  give,  if  requried,  a  certificate 
under  his  hand  of  every  such  stamping  ;  and  every  inspector  shall,  once  in  every 
quarter  of  a  year,  account  to  the  treasurer  of  the  county,  riding,  division,  county 
of  a  city,  or  county  of  a  town,  or  to  such  other  persons  as  shall  be  duly  authorized 
liy  those  by  whom  he  may  have  been  appointed,  for  all  fees  received  by  him  under 
this  act,  and  shall  pay  the  amount  thereof  to  such  treasurer  or  other  persons  as 
aforesaid,  who  shall  duly  account  for  the  same. 

XXV.  Provided  always,  and  be  it  enacted,  That  in  the  town  of  Berwick- 
upon-Tweed  and  all  other  places  which  have  been  or  shall  be  hereafter  autho- 
rized under  the  provisions  of  any  act  of  parliament,  whether  local  or  otherwise, 
to  appoint  inspectors  or  examiners  of  weights  and  measures,  and  in  all  other 
places  which  have  been  or  shall  be  hereafter  by  charter,  act  of  parliament,  or 
otherwise,  possessed  of  legal  jurisdiction,  and  which  have  been  or  shall  be  here- 
after provided  with  copies  of  the  imperial  standard  weights  and  measures  verified 
and  stamped  at  the  exchequer,  it  shall  be  lawful  for  the  magistrates  of  such 
places,  or  for  any  other  persons  who  may  be  so  authorized  as  aforesaid,  to 
appoint  an  inspector  or  inspectors  of  weights  and  measures  within  the  limits  of 
their  respective  jurisdictions  ;  and  such  inspectors  so  appointed  shall,  within 
such  limits  exclusively,  have  the  same  powers  and  discharge  the  same  duties  as 
the  inspectors  of  weights  and  measures  appointed  under  this  act  by  the  county 
justices  or  grand  juries  for  their  respective  counties,  and  shall  account  as  afore- 
said to  such  persons  as  shall  be  duly  authorized  by  those  by  whom  they  may 
have  been  appointed  for  the  amount  of  the  fees  received  by  them ;  Provided 
always,  That  nothing  herein  contained  shall  prevent  inspectors  appointed  bv 
county  justices  or  grand  juries  from  coming  to  any  place  within  the  limits  of 
such  other  jurisdiction  or  authority  as  aforesaid,  and  there  inspecting  and 
stamping  the  weights  and  measures  of  any  person  residing  within  the  district  for 
which  such  inspectors  may  have  been  appointed ;  but  that  any  inspector  know- 
ingly stamping  any  weight  or  measure  of  any  person  residing  within  the  limits 
of  any  local  jurisdiction  for  which  another  inspector  may  have  been  legally  ap- 
pointed as  aforesaid,  shall  forfeit  a  sum  not  exceeding  twenty  shillings  for  every 
weight  or  measure  which  he  may  so  stamp. 

XXVI.  And  be  it  enacted.  That  in  every  city  or  town  not  being  a  county  of 
itself,  every  individual  or  individuals  or  body  corporate  in  Inland  exeicising  the 
privilege  of  appointing  a  weighmaster  shall,  on  or  before  the  first  day  of  January, 
one  thousand  eight  hundred  and  thirty-six,  or  within  three  months  after  the  set 
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of  copies  of  the  imperial  standard  weights  and  measures  for  the  county  in  which 
such  right  shall  be  exercised  shall  have  been  provided,  supply  such  weighmaster 
with  accurate  beams  and  scales,  and  with  a  set  of  accurate  copies,  in  respect  of 
weight,  capacity,  and  length  of  the  county  set,  under  a  penalty  of  twenty 
pounds ;  and  the  accuracy  of  such  set  of  copies  shall  be  certified  under  the 
hand  of  some  inspector  of  weights  and  measures  ;  and  such  set  of  copies  shall, 
for  the  purpose  of  comparison  and  verification,  be  considered  copies  of  the  im- 
perial standard  weights  and  measures  required  by  this  act,  and  shall  be  used  for 
no  other  purpose  whatever,  under  a  penalty  of  five  pounds ;  and  once  at  least 
in  every  five  years,  under  the  like  penalty,  the  same  shall  be  re-adjusted  by 
some  set  of  copies  of  the  standard  weights  and  measures  which  shall  have  been 
verified  by  the  exchequer  standard. 

XXVII.  And  be  it  enacted.  That  no  weight  or  measure  duly  stamped  by  any 
inspector  appointed  under  the  authority  of  the  said  act  hereby  repealed,  or  this 
act,  or  by  any  other  person  or  persons  legally  authorized  to  examine  and  stamp 
any  weights  or  measures,  shall  be  liable  to  be  re-stamped,  although  the  same 
be  used  in  any  other  place  than  that  at  which  the  same  was  originally  stamped, 
but  shall  be  considered  as  a  legal  weight  or  measure  throughout  the  united 
kingdom,  unless  found  to  be  defective  or  unjust. 

XXVIII.  And  be  it  enaeted,  That  in  England  and  Ireland  it  shall  be  lawful 
for  every  justice  of  the  peace  of  any  county,  riding,  or  division,  or  of  any  city  or 
town,  and  in  Scotland  for  every  sheriff,  justice,  or  magistrate  of  any  borough  or 
town,  or  for  any  inspector  authorized  in  writing(a)  under  the  hand  of  any  justice 
of  the  peace  in  England  and  Ireland,  or  of  any  sheriff,  justice,  or  magistrate  in 
Scotland,  at  all  seasonable  times  to  enter  any  shop,  store,  warehouse,  stall,  yard, 
or  place  whatsoever  within  his  jurisdiction,  wherein  goods  shall  be  exposed  or 
kept  for  sale,  or  shall  be  weighed  for  conveyance  or  carriage,  and  there  to  ex- 
amine all  weights,  measures,  steelyards,  or  other  weighing  machines,  and  to 
compare  and  try  the  same  with  the  copies  of  the  imperial  standard  weights  and 
measures  required  or  authorized  to  be  provided  under  this  act ;  and  if  upon 
such  examination  it  shall  appear  that  the  said  weights  or  measures  are  light  or 
otherwise  unjust,  the  same  shall  be  liable  to  be  seized  and  forfeited  :  and  the 
person  or  persons  in  whose  possession  the  same  shall  be  found  shall,  on  convic- 
tion, forfeit  a  sum  not  exceeding  five  pounds  ;  and  any  person  who  shall  have 
in  his  or  her  possession  a  steelyard  or  other  weighing  machine  which  shall  on 
such  examination  be  found  incorrect  or  otherwise  unjust,  or  who  shall  neglect 
or  refuse  to  produce  for  such  examination,  when  thereto  required,  all  weights, 
measures,  steelyards,  or  other  weighing  machines  which  shall  be  in  his  or  her 
possession,  or  shall  otherwise  obstruct  or  hinder  such  examination,  shall  be 
liable  to  a  like  penalty. 

XXIX.  And  be  it  enacted,  TTiat  in  case  any  inspector  of  weights  and  mea- 
sures or  any  other  person  legally  authorized  to  examine  and  stamp  any  weights 
or  measures,  shall  stamp  any  weight  or  measure  without  duly  verifying  the  same 
by  comparison  with  a  copy  of  the  imperial  standard,  or  shall  be  guilty  of  a 
breach  of  any  duty  imposed  upon  him  by  this  act,  or  shall  otherwise  miscon- 
duct himself  in  the  execution  of  his  office,  every  such  offender  shall,  upon 
conviction,  forfeit  a  sum  not  exceeding  five  pounds  for  every  such  offence. 

XXX.  And  be  it  enacted.  That  if  any  person  or  persons  shall  make,  forge, 
or  counterfeit,  or  cause  or  procure  to  be  made,  forged,  or  counterfeited,  or 
knowingly  act  or  assist  in  the  making,  forging,  or  counterfeiting  any  stamp  or 
mark  now  used  or  which  may  hereafter  be  used  for  the  stamping  or  marking  of 
any  weights  or  measures  under  this  act,  shall  for  every  such  offence  forfeit,  on 
conviction,  a  sum  not  exceeding  fifty  pounds  or  less  than  ten  pounds ;  and  if 
any  person  shall  knowingly  sell,  utter,  dispose  of,  or  expose  to  sale  any  weight 
or  measure  with  such  forged  or  counterfeit  stamp  or  mark  thereon,  every  person 
so  offending  shall  for  every  such  offence  forfeit,  on  conviction,  a  sum  not  ex- 
ceeding ten  pounds  or  less  than  forty  shillings,  and  that  all  weights  and  mea- 
sures with  such  forged  or  counterfeited  stamps  or  marks  shall  be  forfeited  and 
broken  up,  and  the  proceeds  thereof  shall  be  disposed  of  in  the  manner  herein- 
after mentioned. 

XXXI.  And  be  it  enacted,  That  from  and  after  the  first  day  of  January  one 
thousand  eight  hundred  and  thirty-six,  if  any  person  or  persons  shall  print,  or  if 

(a)  Hatchings  v.  Reeves,  9  RI.  &  W.  747. 
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the  clerk  of  any  market  or  other  person  shall  make  any  return,  price  list,  price 
current,  or  any  journal  or  otlier  paper  containing  price  list  or  price  current,  in 
which  the  denomination  of  weights  and  measures  quoted  or  referred  to  shall  de- 
note or  imply  a  greater  or  less  weight  or  measure  than  is  denoted  or  implied  by 
the  same  denomination  of  the  imperial  weights  and  measures  under  and  according 
to  the  provisions  of  this  act,  such  person  or  persons  or  clerk  of  the  market  shall 
forfeit  and  pay  any  sura  not  exceeding  ten  shillings  for  every  copy  of  every  such 
return,  price  list,  price  current,  journal,  or  other  paper  which  he  or  they  shall 
publish. 

XXXII.  And  be  it  enacted,  That  all  penalties  and  forfeitures  which  shall 
be  incurred  under  any  of  the  provisions  of  the  said  recited  act  of  the  fifth  year 
aforesaid,  or  this  act,  after  deducting  so  much  thereof,  not  exceeding  a  moiety, 
to  be  paid  to  the  party  on  whose  information  the  conviction  shall  take  place,  as 
the  justice  before  whom  the  party  is  convicted  shall  think  fit,  shall  be  paid  to  the 
treasurer  of  such  county,  riding,  or  division,  county  of  a  city,  corporate  town,  or 
other  place  in  which  they  shall  be  respectively  recovered,  or  to  such  other  person 
as  shall  be  duly  authorized  to  receive  the  same,  and  be  applied  to  and  make  part 
of  the  county  stock,  or  of  such  other  funds  as  shall  be  liable,  under  the  pro- 
visions of  this  or  any  other  act,  to  the  cost  of  providing  and  maintaining  copies 
of  the  imperial  standard  weights  and  measures  ;  any  thing  in  the  said  recited 
act  of  the  fifth  year  aforesaid  to  the  contrary  notwithstanding. 

XXXIII.  And  be  it  enacted,  That  in  all  counties,  ridings,  or  divisions  in 
England  and  Ireland,  all  penalties  and  forfeitures  under  this  act  shall  be  sued 
for  before  two  or  more  justices  of  the  peace  at  petty  sessions,  or  before  the 
mayor  or  other  chief  magistrate  of  any  city,  borough,  town,  or  place  within 
whose  jurisdiction  the  offence  shall  have  been  committed ;  and  that  the  con- 
viction may  be  drawn  up  according  to  the  following  form,  or  in  words  to  the 
like  effect : 

'   BE  it  remembered.  That  on  the  day  of 

'  in  the  year  of  our  Lord  A.  B.  is  convicted  before 

♦  us,  two  of  his  Majesty's  justices  of  the  peace  [or  before  me 

'  the  mayor  or  chief  magistrate  of  the  city,  borough,  |fc.  of  ] 

•  for  the  \here  specify  the  offence,  and  the  time  and  place  when  and  where  com- 
'  mitted,  as  the  case  nuii/  6e,]  contrary  to  an  act  passed  in  the 

'  year  of  the  reign  of  king  William  the  fourth,  intituled,  S)C.  [as  the  case  maij 

•  be"] ;  and  we  \or  I]  do  adjudge  that  the  said  A.  B.  hath  forfeited  for  his  [or 

♦  her]    said   offence  the   sum  of    [here   insert   the  penalty].      Given   under   our 

*  hands  and  seals  [or  my  hand  and  seal]  the  day  and  year  first  above  written.' 

Recovery  of  XXXIV.    And  be  it  enacted.  That  in  England  and  Ireland  all  penalties  and 

penalties;  forfeitures  inflicted  or  imposed  by  this  act  may,  in  case  of  nonpayment  thereof, 

be  recovered  in  a  summary  way  by  the  order  and  adjudication  of  two  or  more 
justices  of  the  peace  at  petty  sessions,  or  before  the  mayor  or  other  chief  magis- 
trate of  any  borough,  city,  town,  or  place  within  whose  jurisdiction  the  offence 
shall  have  been  committed,  on  complaint  to  them  or  him  for  that  purpose 
made,  and  afterwards  be  levied,  as  well  as  the  costs  (if  any)  of  such  proceed- 
by  distress,  &c.  ings,  on  nonpayment,  by  distress  and  sale  of  the  goods  and  chattels  of  the  re-  . 
spective  offenders,  by  warrant  under  the  hands  and  seals  of  such  justices,  or 
hand  and  seal  of  such  mayor  or  other  chief  magistrate,  who  is  and  are  hereby 
authorized  and  required  to  summon  and  examine  any  witnesses  of  or  concerning 
such  offence,  and  to  hear  and  determine  the  same  ;  and  the  overplus  (if  any)  of 
the  money  so  raised  or  recovered,  after  discharging  such  penalties  or  forfei- 
tures, and  the  costs  and  expenses  as  aforesaid,  shall  be  returned,  on  demand,  to 
the  respective  owners  of  the  goods  and  chattels  so  seized  and  distrained ;  and 
in  case  any  such  penalty  or  forfeiture  shall  not  be  forthwith  paid,  it  shall  be  law- 
ful for  the  said  justices,  mayor,  or  other  chief  magistrate  to  order  any  offender 
so  convicted  to  be  detained  in  safe  custody  until  return  can  be  conveniently 
made  to  such  warrant  of  distress,  unless  such  offender  can  give  sufficient  secu- 
rity, to  the  satisfaction  of  such  justices,  mayor,  or  other  chief  officer,  for  his  or 
her  appearance  before  the  said  justices,  or  before  some  other  justices  having  . 
jurisdiction,  or  before  such  mayor  or  other  chief  magistrate,  on  such  day  as  shall 
be  appointed  for  the  return  of  such  warrant,  such  day  not  being  later  than  eight 
days  from  the  day  of  taking  any  such  security,  and  which  security  any  such  jus- 
-    .  tices,  mayor,  or  other  chief  magistrate  are  and  is  hereby  empowered  to  take  by 
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way  of  recognizance  or  otherwise;  but  if  upon  the  return  of  such  warrant  it    If  not  sufficient 
shall  appear  that  no  sufficient  distress  can  be  had  whereupon  to  levy  the  said    distress,  ofFen- 
penalty  or  forfeiture  and  costs  and  expenses  aforesaid,  and  the  same  shall  not  be    der  to  be  com- 
forthwith  paid,  or  in  case  it  shall  appear  to  the  satisfaction  of  any  such  justices,    mitted  to  corn- 
mayor,  or  other  chief  magistrate,  upon  the  confession  of  the  offender  or  otherwise,    raon  gaol,  &c. 
that  he  or  she  hath  not  sufficient  goods  and  chattels  whereupon  such  penalty  or 
forfeiture,  costs  and  expenses,  could  be  levied  if  a  warrant  of  distress  were  issued, 
such  justices,  mayor,  or  other  chief  magistrate  shall  not  be  required  to  issue  such 
warrant,  but  in  such  case  such  justices,  mayor,  or  other  chief  magistrate  is  hereby 
required,  by  warrant  under  their  hands  and  seals,  or  his  hand  and  seal,  to  com- 
mit such  ofipender  to  some  common  gaol  or  house  of  correction  for  the  county, 
city,  borough,  town,  or  place,  there  to  remain  without  bail  or  mainprize  for  any 
time  not  exceeding  two  calendar  months,  or  until  such  offender  shall  have  paid 
such  penalty  or  forfeiture,  and  all  costs  and  charges  attending  the  proceedings  (to 
be  ascertained  by  such  justices,  mayor,  or  other  chief  magistrate),  or  shall  other- 
wise be  discharged  by  due  course  of  law. 

XXXV.  And  be  it  enacted.  That  in  England  and  Ireland  all  persons  who    Persons  ag- 
may  think  themselves  aggrieved  by  any  order,  judgment,  or  determination  of  any    grieved  may 
justice  of  the  peace,  mayor,  or  chief  magistrate,  relating  to  any  matter  or  thing    appeal  to  quar- 
in  this  act  mentioned  or  contained  may,  within  fourteen  days  next  after  such    ter  sessions, 
order,  judgment,  or  determination  shall  have  been  made  or  given,  appeal  to  the 

justices  of  the  peace  at  the  then  next  ensuing  general  or  quarter  sessions  to  be 
held  for  the  city,  borough,  or  county  within  which  the  alleged  cause  of  appeal 
shall  arise,  first  giving  seven  days'  notice  in  writing  of  such  intention  to  appeal, 
and  the  grounds  and  nature  thereof,  to  the  party  against  whom  such  complaint 
is  intended  to  be  made,  and  forthwith  after  such  notice  entering  into  a  recogni- 
zance before  some  justice  of  the  peace,  mayor,  or  other  chief  magistrate,  with 
two  sufficient  sureties,  conditioned  to  try  such  appeal,  and  abide  the  order  and 
award  of  the  said  court  thereon ;  and  the  said  justices  shall  either  hear  and  de- 
termine the  said  complaint  at  such  general  or  quarter  sessions,  or,  if  they  think 
proper,  shall  adjourn  the  hearing  thereof  to  the  following  general  or  quarter 
sessions  of  the  peace  to  be  held  for  such  city,  borough,  or  county ;  and  the  said 
justices  may,  if  they  see  cause,  mitigate  any  penalty  or  forfeiture,  and  may  order 
any  money  to  be  returned  which  may  have  been  levied  in  pursuance  of  such 
order  or  determination,  and  may  also  order  any  such  further  satisfaction  to  be 
made  to  the  party  injured  as  they  shall  judge  reasonable,  and  may  also  order 
such  costs  to  be  paid  to  the  party  aggrieved  by  the  party  aggressing  as  they  shall 
think  reasonable. 

XXXVI.  And  be  it  enacted.  That  no  proceeding  to  be  had  or  taken  in  pur-    Proceedings 
suance  of  this  act  shall  be  quashed  or  vacated  for  want  of  form,  or  be  removed    not  to  be 
by  certiorari,  or  by  any  other  writ  or  proceeding  whatsoever,  into  any  of  his    quashed  for 
Majesty's  courts  of  record  at  Westminster  or  elsewhere,  any  law  or  statute  to  the    want  of  form, 
contrary  notwithstanding.  &c. 

XXXVII.  And  be  it  enacted,  That  in  Scotland  all  penalties  incurred  under    As  to  penalties 
the  provisions  of  this  act  or  of  any  of  the  before  recited  acts  shall  be  recovera-    jn  Scotland, 
ble,  with  expenses,  either  before  the  sheriff  of  the  county  or  the  magistrates  of 

the  burgh  or  town  corporate  wherein  the  same  may  be  incurred  or  where  the 
offender  may  reside,  or  before  two  or  more  justices  of  the  peace  of  such  county, 
at  the  instance  either  of  the  procurator  fiscal  of  court  or  any  person  who  may 
prosecute  for  the  same ;  and  the  whole  penalties,  after  deducting  all  charges  and 
such  remuneration  to  the  person  prosecuting  as  the  said  justices  shall  think  fit, 
shall  be  applied  in  aid  of  the  funds  liable  under  the  provisions  of  this  act  to  the 
cost  of  providing  and  maintaining  copies  of  the  imperial  standard  weights  and 
measures  in  the  place  where  such  penalties  shall  be  awarded  ;  and  it  is  hereby 
provided,  that  it  shall  be  competent  for  the  said  courts  respectively  to  proceed 
in  a  summary  way,  and  to  grant  warrant  for  bringing  the  parties  complained  of 
before  them,  and  upon  proof  on  oath  by  one  or  more  credible  witnesses,  or  on 
the  confession  of  the  offender,  or  on  other  legal  evidence,  forthwith  to  give  judg- 
ment on  such  complaint,  without  any  written  pleadings  or  record  of  evidence, 
and  to  grant  warrant  for  the  recovery  of  such  penalties  and  expenses  decerned 
for,  failing  payment,  within  fourteen  days  after  conviction,  by  pounding  or  by 
imprisonment  for  a  period,  at  the  discretion  of  the  court,  not  exceeding  sixty 
days,  it  being  hereby  provided  that  a  record  should  be  preserved  of  the  charge 
and  of  the  judgment  pronounced. 
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XXXVni.  And  be  it  enacted,  That  in  Scotland,  if  any  person  or  persons 
shall  feel  themselves  aggrieved  by  the  sentence  of  any  sheriff,  or  magistrates  of 
burghs  or  towns  corporate,  or  justices  of  the  peace,  pronounced  in  any  case 
arising  under  this  act,  it  shall  be  lawful  for  such  person  or  persons  to  appeal  to 
the  court  of  justiciary  at  the  next  circuit  court,  or,  where  there  is  no  circuit 
court,  to  the  high  court  of  justiciary  at  Edinburgh,  in  the  manner,  and  under 
the  rules,  limitations,  and  conditions  contained  in  an  act  passed  in  the  twentieth 
year  of  the  reign  of  his  Majesty  king  George  the  Second,  intituled  An  Act  for 
taking  away  and  abolishing  Heritable  Jurisdictions  in  Scotland,  with  this  varia- 
tion only,  that  such  person  or  persons  so  appealing  shall,  in  place  of  finding 
caution  in  the  terms  prescribed  by  the  said  act,  be  bound  to  find  caution  to  pay 
the  penalty  or  penalties  and  expenses  awarded  against  him  or  them  by  the  sen- 
tence or  sentences  appealed  from,  in  the  event  of  the  appeal  or  appeals  being 
dismissed,  together  wiih  any  additional  expenses  wliich  shall  be  awarded  by  the 
court  in  dismissing  the  said  appeal ;  and  it  shall  not  be  competent  to  appeal 
from  or  to  bring  the  judgment  of  any  sheriff  or  justices  of  the  peace  acting  under 
this  act  under  review  by  advocation,  suspension,  or  reduction,  or  in  any  other 
way  other  than  as  herein  provided. 

XXXIX.  And  be  it  enacted,  That  in  all  actions  brought  against  any  person 
for  anything  done  in  pursuance  of  this  act,  or  in  the  execution  of  the  powers  or 
authorities  thereof,  such  action  shall  be  laid  and  brought  in  the  county  within 
which  the  cause  of  action  shall  have  arisen ;  and  the  defendant  or  defendants  in 
such  action  may  plead  the  general  issue,  and  give  this  act  and  the  special 
matter  in  evidence  at  any  trial  to  be  had  thereupon,  and  that  the  acts  were  done 
in  pursuance  or  by  the  authority  of  this  act;  and  if  they  siiall  appear  to  have 
been  so  done,  or  that  such  acticm  shall  have  been  brought  otherwise  than  as 
herein-before  directed,  then  and  in  every  such  case  the  jury  shall  find  For  the 
defendant  or  defendants ;  upon  which  verdict,  or  if  the  plaintiff  or  plaintiffs  shall 
become  nonsuited,  or  shall  suffer  a  discontinuance  of  his,  her,  or  their  action, 
after  the  defendant  or  defendants  shall  have  appeared  thereto,  or  if  a  verdict 
shall  pass  against  the  plaintiff  or  plaintiffs  therein,  or  if,  upon  demurrer  or  other- 
wise, judgment  shall  be  given  against  the  plaintiff  or  plaintiffs,  the  defendant  or 
defendants  shall  have  his,  her,  or  their  costs,  and  shall  have  such  remedy  for 
recovering  the  same  as  defendants  have  for  recovering  costs  of  suit  by  law  in  any 
other  cases. 

XL.  And  be  it  enacted,  That  no  plaintiff  shall  recover  in  any  action  for  any 
irregularity,  trespass,  or  other  wrongful  proceeding  made  or  committed  in  the 
execution  of  this  act,  if  tender  of  sufficient  amends  shall  have  been  made  by  or 
on  behalf  of  the  party  or  parties  who  shall  commit  such  irregularity,  trespass,  or 
other  wrongful  proceeding,  before  such  action  brought ;  and  in  case  no  tender 
shall  have  been  made,  it  shall  be  lawful  for  the  defendant  or  defendants  in  any 
such  action,  by  leave  of  the  court  wherein  such  action  shall  depend,  at  any  time 
before  issue  joined,  to  pay  into  court  such  sum  or  sums  of  money  as  he,  she 
or  they  shall  think  fit,  whereupon  proceedings,  order,  and  adjudication  shall  be 
had  and  made  in  and  by  such  court  as  in  other  actions  where  defendants  are 
allowed  to  pay  money  into  court. 

XLI.  And  be  it  enacted.  That  an  act  passed  in  the  parliament  of  Ireland  in 
the  fourth  year  of  Queen  Anne,  intituled  An  Act  for  regulating  Weights  used  in 
this  Kingdom,  and  that  Salt  and  Meal  shall  be  sold  by  Weight,  and  another  act 
passed  in  the  parliament  of  the  united  Kingdom  of  Great  Britain  and  Ireland  iu 
the  fifth  year  of  his  late  Majesty  king  George  the  Fourth,  intituled  An  4ct  for 
the  indemnity  of  Magistrates  in  Proceedings  against  Persons  using  unlawful 
Weights  in  Ireland,  shall  be  and  they  are  hereby  repealed,  except  in  so  far  as 
they  relate  to  the  appointment,  duties,  and  remuneration  of  weighmasters. 

XLI  I.  Provided  always,  and  be  it  enacted,  That  nothing  in  this  act  con- 
tained shall  interfere  with  the  powers  of  the  ward  inquests  in  respect  to  weights 
and  m.easures  within  the  city  of  London  and  liberties  thereof,  and  the  borough 
of  Southwark,  nor  prohibit,  defeat,  injure,  or  lessen  the  right  of  the  mayor  and 
commonalty  and  citizens  of  the  city  of  London,  or  of  the  lord  mayor  of  the  said 
city  for  the  time  being,  with  respect  to  the  stamping  or  sealing  weights  and 
measures,  or  concerning  the  officer  of  ganger  of  wines,  oils,  honey,  or  other 
gaugeable  liquors  imported  and  landed  within  the  city  of  London  and  liberties 
thereof. 
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XLIII.  Provided  always,  and  be  it  enacted,  That  nothing  in  this  act  con- 
tained shall  extend  to  prohibit,  defeat,  injure,  or  lessen  the  rights  granted  by- 
charter  to  the  master,  wardens,  and  commonalty  of  the  mystery  of  founders  of 
the  city  of  London. 

XLIV.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  act  con- 
tained shall  extend  to  prohibit,  defeat,  injure,  or  lessen  the  rights  or  privileges 
of  either  of  the  universities  of  Oxford  or  Cambridge,  but  that  the  custody  of  the 
assize,  assay,  and  overlooking  of  weights  and  measures  in  the  city  of  Oxford  and 
its  suburbs,  and  in  the  town  of  Cambridge,  shall  continue  as  heretofore  and  be 
in  the  chancellor,  vice  chancellor,  or  his  deputy,  of  the  said  universities  respec- 
tively; and  that  the  chancellor,  vice  chancellor,  or  his  deputy,  of  each  of  the  said 
universities  for  the  time  being,  and  none  other,  shall  have  the  power,  and  is  or 
are  hereby  authorized,  as  occasion  may  require,  to  appoint  in  and  for  the  said 
city  and  suburbs,  and  in  and  for  the  said  town  respectively,  an  inspector  or  in- 
spectors of  weights  and  measures,  and  shall  have  full  power  and  authority  to 
perform  and  execute  all  such  matters  and  things  as  are  required  or  are  granted 
to  justices  of  the  peace  of  any  county,  city,  town,  or  other  jurisdiction  in 
England  and  Wales,  under  the  provisions  of  this  act,  or  by  any  or  either  of  the 
said  recited  acts  ;  and  every  such  inspector  is  hereby  authorized  and  empowered 
to  put  in  force  and  execute  all  such  powers  and  provisions  as  are  by  this  act, 
or  by  any  or  either  of  the  said  recited  acts,  granted  to  or  required  of  any  in- 
spector or  inspectors  of  weights  and  measures  appointed  as  aforesaid  by  the 
justices  of  the  peace  in  quarter  sessions  assembled. 

XLV.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  act  con- 
tained shall  extend  or  be  construed  to  extend  to  supersede,  limit,  take  away, 
lessen,  or  prevent  the  authority  which  any  person  or  persons,  bodies  politic  or 
corporate,  or  any  person  appointed  at  any  court  leet  for  any  hundred  or  manor, 
or  any  jury  or  ward  inquest,  may  have  or  possess  for  the  examining,  regulating, 
seizing,  breaking,  or  destroying  any  weights,  balances,  or  measures  witliin  their 
respective  jurisdictions,  or  the  power  given  by  any  act  or  acts  now  in  force  to 
justices  or  other  authorities  to  appoint  examiners  for  the  inspection  of  weights 
and  measures. 

XL VI.  And  be  it  enacted.  That  this  act  may  be  amended,  altered,  or  re- 
pealed by  any  act  or  acts  to  be  passed  in  this  session  of  parliament. 


Rights  of  the 
Founders'  com- 
pany reserved. 

Saving  the 
rights  of  the 
universities  of 
Oxford  and 
Cambridge. 


Not  to  abridge 
the  power  of 
the  leet  jury, 

&C. 


Act  may  be 
amended  this 


SCHEDULES  OF  FEES 

To  be  taken  by  all  Inspectors  of  Weights  and  Measures  appointed  under  the 

Authority  of  this  Act. 


5. 

d. 

0 

9 

0 

6 

0 

4 

0 

1 

0 

0\ 

0 

2 

For  examining,  comparing,  and  stamping  all  brass  weights,  within  their 
respective  jurisdictions : 

Each  half  hundred  weight  .  . 

Each  quarter  of  a  hundred  weight 
Each  stone  ..... 

Each  weight  under  a  stone  to  a  pound  inclusive 
Each  weight  under  a  pound 
Each  set  of  weights  of  a  pound  and  under 
For  examining,  comparing,  and  stamping  all  iron  weights,  or  weights  of  other 
descriptions  not  made  of  brass,  within  their  respective  jurisdictions  : 

s.     d. 
Each  half  hundred  weight  .  .  ,0 

Each  quarter  of  a  hundred  weight  .  .  0 

Each  stone  .  .  .  .  .0 

Each  weight  under  a  stone  .  .  ,0 

Each  set  of  weights  of  a  pound  and  under  .  0 

For  examining,  comparing,  and  stamping  all  wooden  measures,  within  their 
respective  jurisdictions : 


Each  bushel  . 

Each  half  bushel 
Each  peck,  and  all  under 
Each  yard  , 


d. 
8 
2 
1 
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For  examining,  comparing,  and  stamping  all  measures  of  capacity  of  liquids, 
made  of  copper  or  other  metal,  within  their  respective  jurisdictions  : 

«.    d. 

Each  five  gallon  .  .  ,     .  .10 

£ach  four  gallon  .  .  .  .09 

Each  three  gallon  .  .  .  .06 

Each  two  gallon  .  .  .  .04 

Each  gallon  .  .  .  .02 

Each  lialf  gallon  .  .  .  .01 

Each  quart,  and  under  .  .  .  .0     0.^ 


5  &  6  Wm.  4.  c.  83. 


j4n  Act  to  amend  the  Law  touching  Letters  Patent  for  Inventions. 

[10th  September,  1835.] 

Preamble.  WHEREAS  it  Is  expedient  to  make  certain  additions  to  and  alterations  in 

the  present  law  toudiing  letters  patent  for  inventions,  as  well  for  the  better  pro- 
tecting of  patentees  in  the  rights  intended  to  he  secured  by  such  letters  patent 
as  for  the  more  ample  benefit  of  the  public  from  the  same  :   Be  it  enacted  by  the 
,,  king's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 

spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled,  and 
Any  person  by   the  authority  of  the  same.  That  any  person  who,  as  grantee,  assignee,  or 

having  obtained  otherwise,  hath  obtained,  or  who  shall  hereafter  obtain  letters  patent,  for  the 
letters  patent  sole  making,  exercising,  vending,  or  using  of  any  invention,  may,  if  he  think  fit, 
for  any  inven-  enter  with  the  clerk  of  the  patents  of  England,  Scotland,  or  Ireland,  respec- 
tion  may  enter  tively,  as  the  case  may  be,  having  first  obtained  leave  of  his  Majesty's  attorney 
a  disclaimer  of  general  or  solicitor  general  in  case  of  an  English  patent,  of  the  lord  advocate  or 
any  part  of  his  s<ilicitor  general  of  Scotland  in  the  case  of  a  Scotch  patent,  or  of  his  Majesty's 
specification,  attorney  general  or  solicitor  general  for  Ireland  in  the  case  of  an  Irish  patent, 
or  a  memo-  certified  by  his  fiat  and  signature,  a  disclaimer  of  any  part  of  either  the  title  of 

randum  of  any  tlie  invention  or  of  the  specification,  stating  the  reason  for  such  disclaimer,  or 
alteration  may,  with  such  leave  as  aforesaid,  enter  a  memorandum  of  any  alteration  in  the 

therein,  which,  said  title  or  specification,  not  being  such  a  disclaimer  or  such  alteration  as  shall 
when  filed,  to  extend  the  exclusive  right  granted  by  the  said  letters  patent ;  and  such  dis- 
be  deemed  part  claimer  or  memorandum  of  alteration,  being  filed  by  the  said  clerk  of  the  patents, 
of  such  specifi-  and  enrolled  with  the  specification,  shall  be  deemed  and  taken  to  be  part  of  such 
cation.  letters  patent  or  such  specification  in  all  courts  whatever  :    Provided  always. 

Caveat  mav  ^^^^   any  person  may  enter  a  caveat,  in  like  manner  as  caveats  are  now  used 

be  entered  as  *"  ^^  entered,  against  such  disclaimer  or  alteration;  which  caveat  being  so 
heretofore  entered  shall  give  the  party  entering  the  same  right  to  have  notice  of  the  appli- 

cation being  heard  by  the  attorney  general  or  solicitor  general,  or  lord  advocate 
Disclaimer  not  respectively ;  provided  also,  that  no  such  disclaimer  or  alteration  shall  be  re- 
to  affect  ac-  ceivable  in  evidence  in  any  action  or  suit  (save  and  except  in  any  proceeding  by 

tions  pending  scire  facias)  pending  at  the  time  when  such  disclaimer  or  alteration  was  enrolled, 
at  the  time.  b"*  '"  every  such  action  or  suit  the  original  title  and  specification  alone  shall  be 

given  in  evidence,  and  deemed  and  taken  to  be  the  title  and  specification  of  the 
invention  for  which  the  letters  patent  have  been  or  shall  have  been  granted ; 
Attorney  ge-  provided  also,  that  it  shall  be  lawful  for  the  attorney  general  or  solicitor  general, 
neral  may  re-  or  lord  advocate,  before  granting  such  fiat,  to  require  the  party  applying  for 
quire  the  party  the  same  to  advertise  his  disclaimer  or  alteration  in  such  manner  as  to  such 
to  advertise  his  attorney  general  or  solicitor  general  or  lord  advocate  -shall  seem-  right,  and  shall, 
disclaimer.  if  he  so  require  such  advertisement,  certify  in  his  fiat  that  the  same  has  been 

duly  made. 
Mode  of  pro-  -11.  And  be  it  enacted.  That  if  in  any  suit  or  action  it  shall  be  proved  or  spe- 

ceeding  where  cially  found  by  the  verdict  of  a  jury  that  any  person,  who  shall  have  obtained 
patentee  is  letters  patent  for  any  invention  or  supposed  invention,  was  not  the  first  inventor 

proved  not  to  thereof,  or  of  some  part  thereof,  by  reason. of  some  other  person  or  persons 
be  the  real  in-  having  invented  or  u^ed  the  §ame,  or  some  part  thereof,  before  tlie  date  of  such 
ventor,  though  letters  patent,  or  if  such  patentee  or  his  assigns  shall  discover  that  some  other 
he  believed  person  had,  unknowa  to  such  patentee,  invented  or  used  the  same,  or  some  part 

himself  to  be  so. 
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thereof,  before  the  date  of  such  letters  patent,  it  shall  and  may  be  lawful  for 
such  patentee  or  his  assigns  to  petition  his  Majesty  in  council  to  confirm  the 
said  letters  patent  or  to  grant  new  letters  patent,  the  matter  of  which  petition 
shall  be  heard  before  the  judicial  committee  of  the  privy  council ;  and  such 
committee,  upon  examining  the  said  matter,  and  being  satisfied  that  such  paten«- 
tee  believed  himself  to  be  the  first  and  original  inventor,  and  being  satisfied  that 
such  invention  or  part  thereof  had  not  been  publicly  and  generally  used  before 
the  date  of  such  first  letters  patent,  may  report  to  his  31ajesty  their  opinion  that 
the  prayer  of  such  petition  ought  to  be  complied  with,  whereupon  his  Majesty 
may,  if  he  think  fit,  grant  such  prayer ;  and  the  said  letters  patent  shall  be 
available  in  law  and  equity  to  give  to  such  petitioner  the  sole  right  of  using, 
making,  and  vending  such  invention  as  against  all  persons  whatsoever,  any  law, 
usage,  or  custom  to  the  contrary  thereof  notwithstanding :  Provided,  that  any 
person  opposing  such  petition  shall  be  entitled  to  be  heard  before  the  said  judi- 
cial committee ;  provided  also,  that  any  person,  party  to  any  former  suit  or 
action  touching  such  first  letters  patent,  shall  be  entitled  to  have  notice  of  such 
petition  before  presenting  the  same. 

III.  And  be  it  enacted.  That  if  any  action  at  law  or  any  suit  in  equity  for  an 
account  shall  be  brought  in  respect  of  any  alleged  infringement  of  such  letters 
patent  heretofore  or  hereafter  granted,  or  any  scire  facias  to  repeal  such  letters 
patent,  and  if  a  verdict  shall  pass  for  the  patentee  or  his  assigns,  or  if  a  final  decree 
or  decretal  order  shall  be  made  for  him  or  them,  upon  the  merits  of  the  suit,  it 
shall  be  lawful  for  the  judge  before  whom  such  action  shall  be  tried  to  certify  on 
the  record,  or  the  judge  who  shall  make  such  decree  or  order  to  give  a  certificate 
under  his  hand,  that  the  validity  of  the  patent  came  in  question  before  him, 
which  record  or  certificate  being  given  in  evidence  in  any  other  suit  or  action 
whatever  touching  such  patent,  if  a  verdict  shall  pass,  or  decree  or  decretal 
order  be  made,  in  favour  of  such  patentee  or  his  assigns,  he  or  they  shall  receive 
treble  costs  in  such  suit  or  action,  to  be  taxed  at  three  times  the  taxed  costs, 
unless  the  judge  making  such  second  or  other  decree  or  order,  or  trying 
such  second  or  other  action,  shall  certify  that  he  ought  not  to  have  such  treble 
<;osts. 

IV.  And  be  it  further  enacted.  That  if  any  person  who  now  hath  or  shall 
hereafter  obtain  any  letters  patent  as  aforesaid  shall  advertise  in  the  London 
Gazette  three  times,  and  in  three  London  papers,  and  three  times  in  some  country 
paper  published  in  the  town  where  or  near  to  which  he  carried  on  any  manufac- 
ture of  any  thing  made  according  to  his  specification,  or  near  to  or  in  which  he 
resides  in  case  he  carried  on  no  such  manufacture,  or  published  in  the  county 
where  he  carries  on  such  manufacture,  or  where  he  lives,  in  case  there  shall  not 
be  any  paper  published  in  such  town,  that  he  intends  to  apply  to  his  Majesty  in 
council  for  a  prolongation  of  his  term  of  sole  using  and  vending  his  invention, 
and  shall  petition  his  Majesty  in  council  to  that  effect,  it  shall  be  lawful  for  any 
person  to  enter  a  caveat  at  the  council  office ;  and  if  his  Majesty  shall  refer  the 
consideration  of  such  petition  to  the  judicial  committee  of  the  privy  council, 
and  notice  shall  first  be  by  him  given  to  any  person  or  persons  who  shall  have 
entered  such  caveats,  the  petitioner  shall  be  heard  by  his  counsel  and  witnesses 
to  prove  his  case,  and  the  persons  entering  caveats  shall  likewise  be  heard  by 
their  counsel  and  witnesses ;  whereupon,  and  upon  hearing  and  inquiring  of  the 
whole  matter,  the  judicial  committee  may  report  to  his  Majesty  that  a  further 
extension  of  the  term  in  the  said  letters  patent  should  be  granted,  not  exceeding 
seven  years  ;  and  his  Majesty  is  hereby  authorized  and  empowered,  if  he  shall 
think  fit,  to  grant  new  letters  patent  for  the  said  invention  for  a  term  not  exceed- 
ing seven  years  after  the  expiration  of  the  first  term,  any  law,  custom,  or  usage 
to  the  contrary  in  anywise  notwithstanding :  Provided,  that  no  such  extension 
shall  be  granted  if  the  application  by  petition  shall  not  be  made  and  prosecuted 
with  effect  before  the  expiration  of  the  term  originally  granted  in  such  letters 
patent, 

V.  And  be  it  enacted,  Tliat  in  any  action  brought  against  any  person  for  in- 
fringing any  letters  patent,  the  defendant  on  pleading  thereto  shall  give  to  the 
plaintiff,  and  in  any  scire  facias  to  repeal  such  letters  patent  the  plaintiff  shall 
file  with  his  declaration,  a  notice  of  any  objections  on  which  he  means  to  rely  at 
the  trial  of  such  action,  and  no  objection  shall  be  allowed  to  be  made  in  behalf 
of  such  defendant  or  plaintiff  respectively  at  such  trial,  unless  he  prove  the  objec- 
tions stated  in  such  notice :    Provided  always,  that  it  shall  and  may  be  lawful 
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If  in  any  ac- 
tion or  suit  a 
verdict  or  de- 
cree shall  pass 
for  the  pa- 
tentee, the 
judge  may 
grant  a  cer- 
tificate, &c. 


Mode  of  pro- 
ceeding in  case 
of  application 
for  the  pro- 
longation of 
the  term  of  a 
patent. 


In  case  of  ac- 
tion, &c.  notice 
of  objections  to 
be  given. 


CIV 
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As  to  costs  ill 
actions  for  in- 
fringing letters 
patent. 


Penalty  for 
using  unautho- 
rized the  name 
of  a  patentee, 
&c. 


for  any  judge  at  chambers,  on  summons  served  by  such  defendant  or  plaintifFon 
such  plaintiff  or  defendant  respectively  to  show  cause  why  he  should  not  be 
allowed  to  offer  other  objections  whereof  notice  shall  not  have  been  given  as 
aforesaid,  to  give  leave  to  offer  such  objections,  on  such  terms  as  to  such  judge 
shall  seem  fit. 

VI.  And  be  it  enacted,  That  in  any  action  brought  for  infringing  the  right 
granted  by  any  letters  patent,  in  taxing  the  costs  thereof  regard  shall  be  had  to 
the  part  of  such  case  which  has  been  proved  at  the  trial,  which  shall  be  certified 
by  the  judge  before  whom  the  same  shall  be  had,  and  the  costs  of  each  part  of 
the  case  sliall  be  given  according  as  either  party  has  succeeded  or  failed  therein, 
regard  being  had  to  the  notice  of  objections,  as  well  as  the  counts  in  the  decla- 
ration, and  without  regard  to  the  general  result  of  the  trial. 

VII.  And  be  it  enacted.  That  if  any  person  shall  write,  paint,  or  print,  or 
mould,  cast,  or  carve,  or  engrave  or  stamp,  upon  any  thing  made,  used,  or  sold 
by  him,  for  the  sole  making  or  selling  of  which  he  hath  not  or  shall  not  have 
obtained  letters  patent,  the  name  or  any  imitation  of  the  name  of  any  other 
person  who  hath  or  shall  have  obtained  letters  patent  for  the  sole  making  and 
vending  of  such  thing,  without  leave  in  writing  of  such  patentee  or  his  assigns, 
or  if  any  person  shall  upon  such  thing,  not  having  been  purchased  from  the 
patentee  or  some  person  who  purchased  it  from  or  under  such  patentee,  or  not 
having  had  the  license  or  consent  in  writing  of  such  patentee  or  his  assigns, 
write,  paint,  print,  mould,  cast,  carve,  engrave,  stamp,  or  otherwise  mark  the 
word  "patent,"  the  words  "letters  patent,"  or  the  words  "by  the  king's 
patent,"  or  any  words  of  the  like  kind,  meaning,  or  import,  with  a  view  of  imi- 
tating or  counterfeiting  the  stamp,  mark,  or  other  device  of  the  patentee,  or  shall 
in  any  other  manner  imitate  or  counterfeit  the  stamp  or  mark  or  other  device  of 
the  patentee,  he  shall  for  every  such  offence  be  liable  to  a  penalty  of  fifty 
pounds,  to  be  recovered  by  action  of  debt,  bill,  plaint,  process,  or  information 
in  any  of  his  Majesty's  courts  of  record  at  Westminster  or  in  Ireland,  or  in  the 
court  of  session  in  Scotland,  one-half  to  his  Majesty,  his  heirs  and  successors, 
and  the  other  to  any  person  who  shall  sue  for  the  same  ;  Provided  always,  that 
nothing  herein  contained  shall  be  construed  to  extend  to  subject  any  person  to 
any  penalty  in  respect  of  stamping  or  in  any  way  marking  the  word  "  patent  '* 
upon  anything  made,  for  the  sole  making  or  vending  of  which  a  patent  before 
obtained  shall  have  expired. 


6  &  7  Wm.  4.  c.  58. 


An  Act  for  declaring  the  Law  as  to  the  Day  on  which  it  is  requisite  to  present 
for  Payment  to  the  Acceptors  or  Acceptor  supra  Protest  for  Honour,  or  to  the 
Referees  or  Referee  in  case  of  needy  Bills  of  Exchange  which  had  been  dis- 
honoured, [l^ih  August,  1836.  J 


WHEREAS  bills  of  exchange  are  occasionally  accepted  supra  protest  for 

honour,  or  have  a  reference  thereon  in  case  of  need  :    And  whereas  doubts  have 

arisen,  when  bills  have  been  protested  for  want  of  payment,  as  to  the  day  on 

which  it  is  requisite  that  they  should  be  presented  for  payment  to  the  acceptors 

or  acceptor  for  honour,  or  to  the  referees  or  referee,  and  it  is  expedient  that  such 

doubts  should  be  removed ;  be  it  therefore  declared  and  enacted  by  the  king's 

most    excellent    Majesty,    by  and   with    the    advice  and  consent    of  the  lords 

Bills  of  ex-  spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled,  and 

change  need         by  the  authority  of  the  same.  That  it  shall  not  be  necessary  to  present  such  bills 

not  be  pre-  of  exchange  to  such  acceptors  or  acceptor  for  honour,  or  to  such  referees  or 

sented  to  ac-         referee,  until  the  day  following  the  day  on  which  such  bills  of  exchange  shall 

ceptors  for  become  due  ;  and  that  if  the  place  of  address  on  such  bill  of  exchange  of  such 

honour  or  acceptors  or  acceptor  for  honour,  or  of  such  referees  or  referee,  shall  be  in  any 

referees  till  the    city,  town,  or  place  other  than  in  the  city,  town,  or  place  where  such  bill  shall 

day  following       be  therein  made  payable,  then  it  shall  not  be  necessary  to  forward  such  bill  of 

the  day  on  exchange  for  presentment  for  payment  to  such  acceptors  or  acceptor  for  honour, 

which  they  or  referees  or  referee,  until  the  day  following  the  day  on  which  such  bill  of 

become  due.         exchange  shall  become  due. 
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II.    And  be  it  further  enacted  and  declared.  That  if  the  day  following  the  Ifthefollow- 

day   on  which  such  bill  of  exchange  shall  become  due  shall  happen  to   be  a  ing  day  be  a 

Sunday,  Good  Friday,  or  Christmas  day,  or   a  day  appointed  by  his  Majesty's  Sunday,  &c. 

proclamation  for  solemn  fast  or  of  thanksgiving,  then  it  shall  not  be  necessary  that  then  on  the  day 

such  bill  of  exchange  shall  be  presented  for  payment,  or  be  forwarded  for  such  following  such 

presentment  for  payment,  to  such  acceptors  or  acceptor  for  honour,  or  referees  Sunday,  &c. 
or  referee,  until  the  day  following  such  Sunday,  Good  Friday,  Christmas  day, 
or  solemn  fast  or  day  of  thanksgiving. 


1  Vict.  c.  73. 


Ah  Act  for  better  enabling  her  Majesty  to  confer  certain  Powers  and  Immunities  on 
trading  and  other  Companies,  [17th  July,  1837.] 


WHEREAS  divers  associations  are  and  may  be  formed  for  trading  or  other    Preamble 
purposes,  some  of  which  associations  it  would  be  inexpedient  to  incorporate  by    recites 
royal  charters,  although  it  would  be  expedient  to  confer  on  them  some  of  the 
privileges  of  and  incident  to  corporations  created  by  royal  charters,  and  also  to 
invest  such   associations  or  some  of  them  with  certain  other  powers  and  pri- 
vileges:   And  whereas  it  would  also  be  expedient  to  extend  the  powers  of  her 
Majesty  in  reference  to  the  creation  of  corporations,  and  to  the  conferring  of 
privileges  upon  corporations,  and  upon  other  bodies  or  companies  enabled  to  sue 
and  be  sued  :    And  whereas  by  an  act  passed  in  the  sixth  year  of  the  reign  of 
his  Majesty  king  George  the  Fourth,  intituled  An  Act  to  repeal  so  much  of  an  Act    6  G.  4.  c.  91. 
passed  in  the  Sixth  Fear  of  His  late  Majesty  King  George  the  First  as  relates  to  the 
restraining  of  several  extravagant  and  unwarrantable  Practices   in   the  said  Act 
mentioned:   and  for  conferring  additional  Powers  upon  his  Majesty  with  respect  to 
the  granting   of  Charters  of  Incorporation  to  trading  and  other  Companies,  it  was 
amongst  other  things  enacted,  that  in  any  charter  thereafter  to  be  granted  by 
his  Majesty,  his  heirs  or  successors,  for  incorporation  of  any  company  or  body 
of  persons,  it  should  and  might  be  lawful  in  and  by  such  charter  to  declare  and 
provide  that  the  members  of  such  corporation  should  be  individually  liable  in 
their  persons  and  property  for  the  debts,  contracts,  and  engagements  of  such 
corporation,  to  such  extent,  and  subject  to  such  regulations  and  restrictions,  as 
his  Majesty,  his   heirs  or  successors,  might  deem  fit  and  proper,  and  as  should 
be  declared  and  limited  in  and  by  such  charter,  and  the  members  of  such  cor- 
poration should  thereby  be  rendered  so  liable  accordingly  :    And  whereas  by  an 
act  passed  in  the  session  of  parliament  held  in  the  fourth  and  fifth  years  of  the 
reign  of  his  late  Majesty,  intituled  An  Act  to  enable  His  Majesty  to  invest  trading    4  &  5  W.  4. 
and  other  Companies  with  the  Powers  necessai-y  for  the  due  Conduct  of  their  Affairs,    c.  94. 
and  for  the  Security  of  the  Rights  and  Interests  of  their  Creditors,  his  Majesty,  his 
heirs  and  successors,  were  empowered  to  grant  to  unincorporated  companies  and 
associations  certain  privileges  in  such  last-mentioned  act  set  forth  :    And  whereas 
the  aforesaid  provisions  of  the  said  recited  acts  have  not  been  found  effectual  for 
the  purposes  thereby  intended,  and  it  is  therefore  expedient  to  repeal  the  same, 
and  to  make  such  provisions  in  reference  to  the  several  matters  aforesaid  as  are 
hereinafter  contained :   Now  therefore   be  it  enacted  by  the   Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this   present  parliament  assembled,  and  by  the  au-    and  repeals 
thority  of  the  same.  That  so  much  of  the  said  act  of  the  sixth  year  of  the  reign    so  much  of 
of  his  Majesty  king  George  the  Fourth  as  is  herein  before  set  forth,  and  also  the    6  G.  4.  c.  91. 
said  recited  act  of  the  session  of  parliament  held  in  the  fourth  and  fifth  years  of   as  is  set  forth, 
the  reign  of  his  late  Majesty  king  William  the  Fourth,  shall  be  and  they  are    and  4  &  5  W.  4, 
hereby  respectively  repealed.  c.  S>4. 

II.   And  be  it  enacted,  That  it  shall  and  may  be  lawful  for  her  Majesty,  her    Privileges  may 
heirs  and  successors,  by  letters  patent  to  be  from  time  to  time  for  that  purpose    be  granted  by 
issued  under  the  great  seal  of  the  united  kingdom  of  Great  Britain  and  Ireland,    letters  patent 
or  in  Scotland  under  the  seal  appointed  by  the   articles  of  union  to  be  used    to  persons 
instead  of  the  great  seal  thereof,  to  grant  to  any  company  or  body  of  persons    associated  for 
associated  together  for  any  trading  or  other  purposes  whatsoever,  and  to  the    trading  or  other 
heirs,  executors,  administrators,  and  assigns  of  any  such  persons,  although  not    purposes. 


gfi 


1  VICT.   CAP.  73. 


Tlie  letters 
patent  so 
jrranted  may 
provide  that 
suits  shall  be 
carried  on  in 
the  name  of 
one  of  the 
officers  of  any 
company 
appointed  for 
that  purpose. 


Proviso, 


Individual 
liability  of 
members  of  a 
company  may 
be  restricted  by 
letters  patent. 


Deed  of  part- 
nership to  be 
executed. 

Philipson  v. 
Lord  Egre- 
mont,  6  Q.  B. 
587. 


Return  to  be 
made  as  herein- 
after mentioned 
of  the  granting 
of  letters  pa- 
tent, and  style 
of  company. 


incorporated  by  such  letters  patent,  any  privilege  or  privileges  which,  according 
to  the  rules  of  the  common  law,  it  would  be  competent  to  her  IMajesty,  her  heiis 
and  successors,  to  grant  to  any  such  company  or  body  of  persons  in  and  by  any 
charter  of  incorporation. 

III.  And  be  it  enacted.  That  in  any  such  letters  patent  so  to  be  granted 
as  aforesaid  by  her  Majesty,  her  heirs  or  successors,  to  any  such  company  or 
body  of  persons  so  associated  together  as  aforesaid,  but  not  incorporated,  it  shall 
and  may  be  lawful,  in  and  by  such  letters  patent,  eitl)er  expressly  or  by  a 
general  or  special  reference  to  this  act,  to  provide  and  declare  that  all  suits  and 
proceedings,  whether  at  law,  in  equity,  or  in  bankruptcy  or  sequestration,  or 
otherwise  howsoever,  as  well  in  Great  Britain  and  Ireland  as  in  the  colonies  and 
dependencies  thereof,  by  or  on  behalf  of  such  company  or  body,  or  any  person 
or  persons  as  trustee  or  trustees  for  such  company  or  body,  ag.iinst  any  person 
or  persons,  whether  bodies  politic  or  others,  and  whether  inembcrs  or  not  of 
such  company  or  body,  shall  be  commenced  and  prosecuted  in  the  name  of  one 
of  the  two  officers  for  the  time  being  to  be  appointed  to  sue  and  be  sued  on 
behalf  of  such  company  or  body,  and  registered  in  pursuance  of  the  direction  of 
such  appointment  and  registration  respectively  herein-after  contained  ;  and  that 
all  suits  and  proceedings,  whether  at  law  or  in  equity,  by  or  on  behalf  of  any 
person  or  persons,  whether  bodies  politic  or  others,  and  whether  or  not  members 
of  such  company  or  body,  against  such  company  or  body,  shall  be  commenced 
and  prosecuted  against  one  of  such  officers,  or  if  there  shall  be  no  such  officer 
for  the  time  being,  then  against  any  member  of  such  company  or  body  :  Pro- 
vided nevertheless,  that  nothing  in  this  act  or  in  such  letters  patent  contained  or 
to  be  contained  shall  prevent  the  plaintiff  from  joining  any  member  of  such 
company  or  body  with  such  officer  as  a  defendant  in  equity,  for  the  purpose  of 
discovery,  or  in  case  of  fraud. 

IV.  And  be  it  enacted.  That  it  shall  and  may  be  lawful  in  and  by  such  letters 
patent  so  to  be  granted  to  any  such  body  or  company  as  aforesaid,  to  declare 
and  provide  that  the  members  of  such  corhpany  or  body  so  associated  as  afore- 
said shall  be  individually  liable  in  their  persons  and  property  for  the  debts, 
contracts,  engagements,  and  liabilities  of  such  company  or  body  to  such  extent 
only  per  share  as  shall  be  declared  and  limited  in  and  by  such  letters  patent ; 
and  the  members  of  such  company  or  body  shall  accordingly  be  individually 
liable  for  such  debts,  contracts,  engagements,  and  liabilities  respectively  to  such 
extent  only  per  share  as  in  such  letters  patent  shall  be  declared  and  limited ; 
such  liability  nevertheless  to  be  enforced  in  such  manner  and  subject  to  such 
provisions  as  are  herein-after  contained. 

V.  And  be  it  enacted.  That  every  such  company  or  body  to  which  any  such 
privileges  or  powers  as  herein-before  mentioned  shall  be  granted  under  the  au- 
thority of  this  act  shall  be  entered  into  or  formed  by  a  deed  of  partnership  or 
association,  or  an  agreement  in  writing  of  that  nature ;  and  the  undertaking 
shall  by  such  deed  or  agreement  be  divided  into  a  certain  number  of  shares  to 
be  there  specified ;  and  in  such  deed  or  agreement,  or  in  some  schedule  thereto, 
there  shall  be  set  forth  the  name  or  style  of  the  said  company  or  body,  the 
names  or  styles  of  the  members  of  the  said  company  or  body,  the  date  of  the 
commencement  thereof,  the  business  or  purpose  for  which  the  said  company  or 
body  is  formed,  and  the  principal  or  only  place  for  carrying  on  such  business; 
and  in  such  deed  or  agreement  there  shall  also  be  contained  the  appointment  of 
two  or  more  officers  to  sue  or  be  sued  on  behalf  of  such  company  or  body  in 
manner  herein-after  mentioned. 

VI.  And  be  it  enacted.  That  such  company  or  body  as  aforesaid  shall 
within  three  calendar  months  after  the  grant  of  such  letters  patent  as  aforesaid, 
make  or  cause  to  be  made  a  return  to  such  one  of  the  offices  for  enrolment 
herein-after  mentioned  as  shall  be  required  under  the  provisions  of  this  act, 
containing  the  date  of  the  grant  of  such  letters  patent  as  aforesaid,  the  name  or 
style  of  the  said  company  or  body,  the  business  or  purpose  for  which  the  said 
company  or  body  is  formed,  the  principal  or  only  place  for  carrying  on  such 
business,  the  total  number  of  shares  in  the  said  company  or  body  (and  each  of 
which  shares  is  to  be  distinguished  by  a  separate  number  in  regular  succession), 
the  amount  to  which  each  share  shall  render  the  holder  thereof  liable,  the 
names  and  (except  as  to  bodies  politic)  the  places  of  abode  of  all  the  members 
thereof,  and  the  distinctive  number  or  numbers  of  the  share  or  respective  shares 
which  each  member  holds ;  and  such  company  or  body  shall  also  at  the  same 
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time  make  a  return  of  the  names  and  descriptions  of  the  officers  appointed  by- 
such  company  or  body  to  sue  and  be  sued  on  behalf  thereof  in  manner  afore- 
said; such  return  to  be  made  in  the  form  in  the  Schedule  (A.)  to  this  act 
aimexed. 

VII.  And  be  it  enacted,  That  during  the  continuance  of  any  such  company 
or  body  after  it  shall  have  been  so  registered,  no  change  shall  be  made  in  the 
name  or  style  thereof;  and  if  the  principal  or  only  place  for  carrying  on  the 
l)usiness  of  the  said  company  or  body  shall  be  changed,  the  said  company  or 
body  shall  within  three  calendar  months  after  such  change  make  or  cause  to  be 
made  a  return  to  the  said  office  as  aforesaid  of  such  change  in  the  form  in 
Schedule  (  B. )  to  this  act  annexed. 

VIII.  And  be  it  enacted,  That  in  case  any  person  shall  cease  to  be  a  member 
of  such  company  or  body  (except  by  means  of  the  transfer  by  deed  or  writing 
of  any  share  therein),  or  in  case  of  the  addition  of  any  person  thereto  (except 
by  means  of  the  transfer  of  any  share  as  aforesaid),  or  of  the  change  of  the  name 
of  any  member  thereof  by  marriage  or  otherwise,  the  said  company  or  body 
shall,  within  three  calendar  months  after  information  shall  be  received  by  the 
said  company  or  body  of  any  person  so  ceasing  as  aforesaid,  or  of  such  change 
or  addition  as  aforesaid,  make  or  cause  to  be  made  a  return  to  the  said  office  as 
aforesaid,  containing  the  names  and  places  of  abode  of  all  persons  having  ceased 
to  be  members  thereof  (except  as  aforesaid),  and  the  names  and  places  of  abode 
of  all  persons  having  become  members  thereof  (except  as  aforesaid),  and 
specifying  any  change  in  the  name  of  any  member  thereof  by  marriage  or  other- 
wise; such  return  to  be  made  in  one  of  the  forms  in  the  Schedule  (C.)  to  this 
act  annexed,  as  the  case  may  be. 

IX.  And  be  it  enacted,  That  on  the  transfer  by  deed  or  writing  of  any  share 
in  any  such  company  or  body  as  aforesaid,  a  notice  in  writing,  specifying  the 
date  of  such  transfer,  the  distinguishing  number  of  the  share  transferred,  the 
name  and  (except  in  the  case  of  a  body  politic)  the  place  of  abode  of  the  person 
by  whom  or  on  whose  behalf  and  of  the  name  and  (except  as  aforesaid)  the 
place  of  abode  of  the  person  to  whom  such  transfer  is  made,  shall  be  given  to 
the  said  company  or  body,  by  leaving  the  transfer,  when  executed  by  both 
parties,  or  some  note  or  memorandum  thereof  signed  by  them,  at  the  principal 
or  only  office  of  the  said  company  or  body. 

X.  And  be  it  enacted.  That  in  case  of  the  transfer  of  any  share  in  such  com- 
pany or  body,  the  said  company  or  body  shall,  within  three  calendar  months 
after  receiving  such  notice  as  aforesaid  of  such  transfer,  make  or  cause  to  be 
made  a  return  to  the  said  office  as  aforesaid,  containing  the  date  of  such  transfer, 
the  distinguishing  number  of  the  share  transferred,  the  name  and  (except  in  the 
case  of  a  body  politic)  the  place  of  abode  of  the  person  by  whom  or  on  whose 
behalf  such  transfer  is  made,  and  of  the  person  to  whom  such  transfer  is  made, 
in  the  form  in  Schedule  (D.)  to  this  act  annexed  ;  and  such  company  or  body 
are  hereby  required,  on  the  request  in  writing  of  either  of  the  parties,  forthwith 
to  make  such  return  accordingly. 

XI.  And  be  it  enacted.  That  where  the  extent  per  share  of  the  liability  of 
the  individual  members  of  any  such  company  or  body  shall  have  been  limited 
by  letters  patent  as  aforesaid,  it  shall  be  lawful  for  any  person  who  shall  or  may 
from  time  to  time  have  advanced  or  paid  any  sum  in  consequence  or  by  virtue 
of  any  execution  or  diligence  issued  against  him  in  respect  of  any  share  in  such 
company  or  body,  under  any  judgment,  decree,  interlocutor,  or  order  to  be  ob- 
tained against  any  officer  of  the  said  company  or  body,  or  any  member  thereof, 
in  manner  herein-afler  mentioned,  to  make  a  return  thereof  to  such  office  as 
aforesaid  in  the  form  in  Schedule  (E. )  to  this  act  annexed;  and  every  such 
return  shall  be  accompanied  with  a  proper  voucher  or  vouchers  of  the  fact  of 
such  payment,  without  which  the  same  shall  not  be  registered  as  herein-after 
mentioned. 

XII.  And  be  it  enacted.  That  if  any  sum  or  sums  shall  at  any  time  be  repaid 
by  any  such  company  or  body  as  last  aforesaid  in  respect  of  any  such  sum 
which  may  have  been  so  advanced  or  paid  by  virtue  of  such  execution  or  dili- 
gence, the  said  company  or  body  shall  forthwith  make  or  cause  to  be  made  a 
return  to  such  office  as  aforesaid,  specifying  the  amount  of  such  repayment,  in 
the  form  in  Schedule  (  F. )  to  this  act  annexed. 

-  XIII.  And  be  it  enacted,  That  in  case  of  the  death  or  resignation  or  removal 
of  any  officer  appointed  to  sue  and  be  sued  on  behalf  of  any  company  or  body 
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removal  of  ofR-  to  be  formed  In  pursuance  of  any  of  the  provisions  of  this  act,  the  said  company 
cer  appointed  or  body  shall  forthwith  appoint  in  his  stead  another  officer  to  sue  and  be  sued 
on  behalf  of  on  behalf  of  sucli  company  or  body,  and  shall,  within  three  calendar  months 

company  or  after  the  death,  resignation,  or  removal  of  such  officer  as  aforesaid,  make  or 

body,  another  cause  to  be  made  a  return  to  the  said  office  as  aforesaid,  containing  as  well  the 
to  be  appointed  name  and  description  of  the  person  who  has  ceased  to  be  such  officer  in  manner 
and  return  aforesaid  as  the  name  and  description  of  the  officer  who  has  been  appointed  to 

made.  sue  and  be  sued  on  behalf  of  such  company  or  body ;  such  return  to  be  made 

in  the  form  in  Schedule  (G.)  to  this  act  annexed. 

Returns  how  XIV.   And  be  it  enacted.  That  all  returns  to  be  made  in  manner  aforesaid  by 

to  be  signed         such  company  or  body  shall  be  signed  by  one  of  such  officers,  and  shall  be 

and  verified.  verified  by  a  declaration  of  such  officer  made  pursuant  to  the  provisions  of  the 

5  W.  4.  c.  62.       statute  of  the  fifth  year  of  his  late  Majesty's  reign,  intituled  An  Act  to  repeal  an 

Act  of  the  present  Session  of  Parliament,  intituled  '  An  Act  for  the  more  effectual 

Abolition  of  Oaths  and  Affirmations   taken   and  made  in  various  departments  of 

the  State,  and  to  substitute  Declarations   in  lieu   thereof,  and  for  the  more  entire 

Suppression  of  voluntary  and  extra-judicial  Oaths  and  Affidavits  ; '  and  to  make 

other  Provisions  for  the  Abolition  of  unnecessary  Oaths,  except  that  if  there  shall 

be  no  such  officer,  or  such  officer  shall  refuse  to  act,  then  such  return  shall  be 

signed  and  verified  as  aforesaid  by  some  member  of  the  said  company  or  body. 

XV.  And  be  it  enacted.  That  any  return  to  be  made  in  manner  aforesaid  of 
the  name  or  place  of  abode  of  any  original  member  of  such  company  or  body, 
or  of  any  person  to  or  in  whom  any  share  in  such  company  or  body  shall  be 
transferred  or  become  vested,  shall  not  be  rendered  invalid  for  the  purposes  of 
this  act  by  any  error  or  omission  in  the  same,  if  the  said  company  or  body  shall, 
within  one  calendar  month  after  information  of  such  error  or  omission  shall  be 
received  by  such  company  or  body,  cause  a  correct  return  to  be  made  to  the 
said  office  as  aforesaid  in  the  form  in  Schedule  (F. )  to  this  act  annexed:  Pro- 
vided always,  that  this  clause  shall  not  invalidate  or  prejudice  any  intermediate 
transaction  or  matter  whatsoever  which  shall  have  bond  fide  taken  place  or  pro- 
ceeded upon  the  faith  of  such  erroneous  or  defective  return,  nor  shall  the  benefit 
of  this  clause  extend  to  any  error  or  omission  which  shall  be  fraudulent. 

XVI.  .'\nd  be  it  enacted,  That  where  the  principal  or  only  place  for  carrying 
on  the  business  of  any  such  company  or  body  as  aforesaid  shall  be  situated  in 
any  part  of  England  or  Wales,  the  returns  herein-before  directed  shall  be  made 
to  the  enrolment  office  of  the  court  of  chancery  in  England ;  and  where  such 
principal  or  only  place  for  carrying  on  such  business  shall  be  situate  in  any  part 
of  Scotland,  such  returns  shall  be  made  to  his  Majesty's  general  registry  office 
at  Edinburgh ;  and  where  such  principal  or  only  place  for  carrying  on  such 
business  shall  be  situated  in  any  part  of  Ireland,  such  returns  shall  be  made  to 
the  enrolment  office  of  the  court  of  chancery  in  Ireland. 

XVII.  And  be  it  enacted,  That  all  such  returns  as  are  herein-before  directed 
to  be  made  to  the  enrolment  office  of  the  court  of  chancery  in  England  shall  be 
registered  by  the  clerks  of  enrolments  in  chancery,  or  their  deputy,  and  that  all 
such  returns  as  are  herein-before  directed  to  be  made  to  the  general  registry 
office  at  Edinburgh  shall  be  registered  by  the  lord  clerk  register  or  his  deputy, 
and  all  such  returns  as  are  herein-before  directed  to  be  made  to  the  enrolment 
office  of  the  court  of  chancery  in  Ireland  shall  be  registered  by  the  clerks  of 
enrolments  in  chancery  in  Ireland,  or  their  deputy,  in  books  to  be  by  them  re- 
spectively kept  for  that  purpose,  and  that  an  alphabetical  index  shall  be  kept  of 
the  names  of  such  companies  or  bodies,  with  references  to  such  returns,  and 
that  there  shall  be  paid  for  the  registering  of  each  return  a  fee  of  sixpence  per 
folio,  and  no  more  ;  and  that  any  person  shall  be  at  liberty  to  inspect  such 
books  and  index,  and  that  there  shall  be  paid  for  such  inspection  a  fee  of  one 
shilling,  and  no  more ;  and  that  any  person  shall  be  at  liberty  to  require  a  copy 
of  any  such  return,  to  be  certified  by  tlie  said  clerks  or  their  deputy,  and  that 
there  shall  be  paid  for  such  certificate  a  fee  of  one  shilling  and  sixpence  for  each 
folio  of  such  copy,  and  no  more  ;  and  the  day  of  the  registration  of  every  return 
to  be  made  in  pursuance  of  this  act  shall  be  written  on  such  return  by  the  said 

.  clerks  or  their  deputy. 
Certified  copy  XVIII.    And  be  it  enacted,  That  a  copy,  so  certified  as  aforesaid,  of  such 

of  such  return,  return,  including  the  date  to  be  marked  on  such  return,  shall  be  received  in 
&c,  evidence  in  all  proceedings,  whether  civil  or  criminal,  and    shall    also  be  re- 

ceived as  evidence  of  the  day  of  the  registering  thereof. 
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XIX.  And  be  it  enacted,  That  such  orders  and  directions  as  to  the  forms  of 
the  returns  to  be  made  in  pursuance  of  this  act,  and  the  mode  of  keeping  the 
register,  and  of  making  the  index  thereof,  and  of  any  other  matters  incidental 
thereto,  as  may  be  deemed  expedient,  may  from  time  to  time  be  made,  altered, 
or  varied  as  follows ;  that  is  to  say,  as  regards  the  registration  to  be  made  in  the 
enrolment  office  in  the  court  of  chancery  in  England,  by  the  lord  chancellor, 
lord  keeper,  or  first  lord  commissioner  of  the  great  seal  and  the  master  of  the 
rolls,  jointly ;  as  regards  the  registration  to  be  made  in  the  general  registry 
office  in  Edinburgh,  by  the  lord  clerk  register  and  lords  of  council  and  session 
jointly ;  and  as  regards  the  registration  to  be  made  in  the  court  of  cliancery  in 
Ireland,  by  the  lord  chancellor  of  Ireland  and  master  of  the  rolls  in  Ireland 
jointly. 

XX-  And  be  it  enacted,  Tliat  no  person  becoming  a  member  of  any  such 
company  or  body  by  the  transfer  of  any  share  therein,  or  otherwise,  shall  be 
entitled  to  sue  for  or  recover  any  share  of  the  profits  thereof,  unless  and  until  a 
return  of  the  transfer  or  other  fact  whereby  he  shall  so  become  a  member  shall 
be  registered  pursuant  to  the  provisions  herein-before  contained. 

XXI.  And  be  it  enacted,  That  any  person  ceasing  to  be  a  member  of  any 
such  company  or  body,  whether  by  the  transfer  of  any  share  therein,  or  by 
death  or  otherwise,  shall  be  considered  for  all  purposes  of  liability  as  continuing 
a  member  of  such  company  or  body,  until  a  return  of  the  transfer  or  other  fact, 
whereby  be  shall  have  so  ceased  to  be  a  member,  shall  be  registered  pursuant  to 
the  provisions  herein-before  contained. 

XXII.  And  be  it  enacted.  That  no  action,  suit,  or  proceeding,  whether  civil 
or  criminal,  commenced  either  by  or  against  any  such  company  or  body 
(whether  in  the  name  of  one  of  the  officers  appointed  to  sue  and  be  sued  as 
aforesaid,  or  of  some  member  of  such  company  or  body,  in  the  case  and  in 
manner  aforesaid)  shall  be  abated  or  prejudiced  by  the  death  or  by  any  act  of 
such  officer  or  person,  or  by  the  resignation  or  removal  of  such  officer,  either 
before  or  after  the  commencement  of  such  action,  suit,  or  proceeding,  or  by  any 
change  in  the  members  of  such  company  or  body  by  the  transfer  of  shares  or 
otherwise,  but  that  the  same  shall  be  continued  in  the  name  of  such  officer  or 
member  (as  the  case  may  be)  notwithstanding  such  death  or  act,  or  such  resig- 
nation or  removal,  and  notwithstanding  such  change  in  the  members  of  such 
company  or  body. 

XXIII.  And  be  it  enacted.  That  in  all  such  actions,  suits,  and  other  proceed- 
ings, whether  civil  or  criminal,  the  evidence  of  any  such  officer  as  aforesaid,  or 
of  any  member  of  such  company  or  body,  shall  be  admissible  in  the  like  man- 
ner as  if  such  officer  or  member  were  not  an  officer  or  member  of  such  company 
or  body. 

XXIV.  And  be  it  enacted,  That  all  judgments,  decrees,  interlocutors,  and 
orders  obtained  in  any  such  actions,  suits,  or  other  proceedings  as  aforesaid 
against  such  officer  or  member  in  manner  aforesaid,  whether  such  member  or 
officer  respectively  be  party  to  such  actions,  suits,  or  proceedings,  as  plaintiff, 
pursuer,  petitioner,  or  defendant  or  defender,  shall  have  the  same  effect  against 
the  property  and  effects  of  such  company  or  body,  and  also  (to  the  extent 
herein-after  mentioned)  against  the  persons,  property,  and  effects  of  the  indivi- 
dual existing  or  former  members  thereof  respectively,  as  if  such  judgments,  de- 
crees, interlocutors,  or  orders  had  been  obtained  against  such  company  or  body 
in  suits  or  proceedings  to  which  all  the  persons  liable  as  existing  or  former 
members  of  such  company  or  body  had  been  parties,  and  that  execution  or  dili- 
gence, or  executions  or  diligences,  shall  be  issued  thereon  accordingly :  Pro- 
vided nevertheless,  that  where  the  extent  per  share  of  the  liability  of  the  indi- 
vidual members  shall  have  been  limited  by  any  letters  patent  as  aforesaid,  no 
such  execution  or  diligence  shall  be  issued  against  any  such  individual  existing 
and  former  member  of  such  company  or  body  as  aforesaid  for  a  greater  sum  than 
the  residue,  if  any,  of  the  amount  for  which,  by  virtue  of  such  letters  patent  as 
aforesaid,  such  individual  member  shall  be  liable  in  respect  of  the  share  or 
shares  then  or  theretofore  held  by  him  in  the  said  company  or  body,  after  de- 
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(a)  Observe  the  difference  between  this  section  and  7  Geo.  4.  c.  46.  s.  13., 
and  see  on  the  construction  of  a  somewhat  similar  act  Bradley  v.  Eyre,  1 1  M.  & 
W,  432.  Bradley  V.  Warburg,  Ibid.  452.  Bradley  ».  Urquhart,  Ibid.  456.,  and 
as  to  the  defences  of  shareholders,  Philipson  v.  Lord  Egremont,  6  Q,  B.  587. 
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ducting  therefrom  the  amount,  if  any,  which  shall  appear  by  such  register  as 
aforesaid  to  have  been  advanced  and  paid  in  respect  of  such  shares  or  any  of 
them  by  himself  or  herself,  or  any  previous  or  subsequent  holder  of  the  same 
shares  or  any  of  them,  or  the  representatives  of  any  such  holder,  under  or  by 
virtue  of  any  former  execution  or  diligence,  and  not  repaid  at  the  time  of  issuing 
such  subsequent  execution  or  diligence. 

XXV.  And  be  it  enacted,  That  the  bankruptcy,  insolvency,  or  stopping 
payment  of  any  officer  or  member  of  such  company  or  body  in  his  indiyidual 
capacity  shall  not  be  construed  to  be  the  bankruptcy,  insolvency,  or  stopping 
payment  of  such  company  or  body ;  and  that  the  property  and  effects  of  such 
company  or  body,  and  the  persons,  property,  and  effects  of  the  individual  mem- 
bers or  other  individual  members  thereof  (as  the  case  may  be),  shall,  notwith- 
standing such  bankruptcy,  insolvency,  or  stopping  payment,  be  liable  to 
execution  or  diligence  in  the  same  manner  as  if  such  bankruptcy,  insolvency, 
or  stopping  payment  had  not  taken  place. 

XXVI.  And  be  it  enacted,  That  in  all  cases  wherein  it  may  be  necessary  for 
any  person  to  serve  any  summons,  demand,  or  notice,  or  any  writ  or  other  pro- 
ceeding at  law  or  in  equity,  or  otherwise,  upon  the  said  company  or  body, 
service  thereof  respectively  on  the  clerk  of  the  said  company  or  body,  or  by 
leaving  the  same  at  the  head  office  for  the  time  being  of  the  said  company  or 
body,  or  in  case  such  clerk  of  the  said  office  shall  not  be  found  or  known,  then 
service  thereof  on  any  agent  or  officer  employed  by  the  said  company  or  body, 
or  by  leaving  the  same  at  the  usual  place  of  abode  of  such  agent  or  officer,  shall 
be  deemed  good  and  sufficient  service  of  the  same  respectively  on  the  said 
company  or  body. 

XXVII.  And  be  it  enacted,  That  in  all  cases  wherein  it  may  be  necessary  for 
the  said  company  or  body  to  give  any  summons,  demand,  or  notice  of  any  kind 
whatsoever  to  any  person  or  corporation,  under  the  provisions  or  directions  con- 
tained in  this  act,  such  summons,  demand,  or  notice  may  be  given  in  writing, 
signed  by  the  clerk,  attorney,  or  solicitor  for  the  time  being  of  the  said  company 
or  body,  without  being  required  to  be  under  the  common  seal  of  the  said  com- 
pany or  body. 

XXVIII.  And  be  it  enacted,  That  in  case  of  the  determination  of  such  com- 
pany or  body  such  company  or  body  shall  nevertheless  be  considered  as  sub- 
sisting, and  to  be  in  all  respects  subject  to  the  provisions  of  this  act,  so  long  and 
so  far  as  any  matters  relating  to  such  company  or  body  shall  remain  unsettled, 
to  the  end  and  intent  that  such  company  or  body  may  do  all  things  necessary  to 
the  winding  up  of  the  concerns  thereof,  and  that  it  may  be  sued  and  sue  under 
the  provisions  of  this  act  in  respect  of  all  matters  relating  to  such  company  or 
body. 

XXIX.  And  be  it  also  enacted,  That  it  shall  be  lawful  for  her  Majesty,  her 
heirs  and  successors,  in  any  charter  of  incorporation  to  be  hereafter  granted,  to 
limit  the  duration  thereof  for  any  term  or  number  of  years,  or  for  any  other 
period  whatsover ;  and  also  in  any  charter  of  incorporation  (whether  in  per- 
petuity or  for  any  term  or  period),  either  by  reference  to  this  act  or  otherwise,  to 
make  the  corporation  thereby  formed,  and  the  officers  and  members  thereof, 
subject  to  all  the  provisions,  liabilities,  and  directions  herein  before  authorized 
to  be  imposed  on  or  required  from  any  unincorporated  company  or  body,  or  its 
officers  or  members,  and  also  to  confer  on  such  corporation  or  its  members  and 
officers  all  the  powers  or  privileges  herein-before  authorized  to  be  conferred  on 
any  unincorporated  company  or  body,  or  its  officers  or  members ;  and  all  the 
powers,  provisions,  clauses,  matters,  and  things  herein-before  contained  in 
reference  to  unincorporated  companies  or  bodies  shall  accordingly  in  such  case, 
and  so  far  as  the  same  may  be  applicable,  be  considered  to  belong  and  apply  to 
such  corporation. 

XXX.  Provided  always,  and  be  it  enacted,  Tliat  nothing  in  this  act  contained 
shall  authorize  or  be  construed  to  authorize  her  Majesty,  her  heirs  and  successors, 
by  any  such  letters  patent,  to  exempt  any  company  or  body  of  persons  associated 
as  aforesaid  from  the  necessity  of  entering  into  a  deed  of  partnership,  from 
making  the  return  of  the  patent  to  the  enrolment  office  of  the  court  of  chan- 
cery, from  the  necessity  of  carrying  into  execution  the  provisions  of  this  act  in 
respect  to  change  of  name  or  style  of  the  company  or  body  associated,  in 
res))ect  to  the  cessation,  or  to  the  addition  or  to  the  change  of  name  of  any  of  the 
individuals  of  the  company,  or  to  the  transfer  of  shares  and  to  the  notices  to  be 
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given  thereof,  or  to  the  payment  of  any  sum  by  any  shareholder  on  account  of 
any  j)referment  against  such  company  or  body,  or  to  the  returns  to  be  made  to 
the  enrolment  office  of  such  payment,  or  of  the  repayment  thereof,  or  from 
making  a  return  to  the  said  office  of  the  name  of  the  officer  appointed  by  said 
company  to  sue  and  be  sued  on  its  behalf,  in  case  of  the  death,  resignation,  or 
removal  of  the  one  registered,  or  to  exempt  any  company  or  body  so  associated 
from  the  provisions  of  this  act  in  relation  to  the  period  at  which  its  several 
members  shall  become  entitled  or  shall  cease  to  share  in  the  profits  thereof,  the 
■whole  as  required  by  the  provisions  of  this  act. 

XXXI.  Provided  always,  and  be  it  enacted,  That  nothing  in  this  act  contained 
shall  autliorize  or  be  construed  to  authorize  the  grant  to  any  company  or  body 
of  persons  of  any  privilege  in  derogation  of  any  exclusive  privileges  now  enjoyed 
by  any  company  or  corporation  under  any  act  or  acts  of  parliament. 

XXXII.  And  be  it  enacted.  That  whenever  an  application  shall  be  made  to 
her  Majesty  to  grant  letters  patent  or  a  charter  of  incorporation  to  any  company 
or  body  of  persons  associated  together  for  any  purpose  of  trade,  and  such 
application  shall  have  been  referred  by  her  Majesty  to  the  committee  of  privy 
council  for  trade  and  plantations,  then,  before  any  report  shall  be  made  to  her 
Majesty,  and  before  any  such  letters  patent  or  charter  shall  be  granted,  notice 
of  such  application  shall  be  inserted  by  the  parties  applying  three  several  times 
in  the  London  Gazette  and  in  one  or  more  of  the  newspapers  circulating  within 
the  county  in  wliich  it  is  proposed  that  the  principal  place  of  business  of  such 
company  shall  be  established,  at  intervals  of  not  less  than  one  week. 


Act  not  to 
affect  existing 
privileges. 

Notice  of 
application  for 
letters  patent 
to  be  inserted 
in  the  Lo7idon 
Gazette,  &c. 


SCHEDULES  to  which  this  Act  refers. 


SCHEDULE  (A.) 


RETURN  made  pursuant  to  Statute 


Vict 


Date  of 
Letters 
Patent. 


Name  of 
Company 
or  Body. 


Business 

or 
Purpose. 


Place  [or  principal 

Place,  if  more  tJian  one,] 

of  Business. 


Total 
Number 
of  Shares. 


Liability  in 

respect  of  each 

Share. 


[Names  and  Places  of  Abode  of  all  the  Members,  and  the  Distinctive  Numbers  of  the  Shares 
which  each  of  them  holds."] 

[Names  and  Descriptions  of  the  Officers  appointed  ta  sue  and  be  sued  on  behalf  of  the  Company 
or  Body."] 


I  (one  of  the  above-named  officers)  do   solemnly  and  sincerely  declare, 

That  the  above  is  a  true  return ;  and  I  make  this  solemn  declaration,  conscientiously  be- 
lieving the  same  to  be  true,  and  by  virtue  of  the  provisions  of  an  act  made  and  passed  in 
the  fifth  year  of  the  reign  of  his  late  Majesty,  intituled  "  An  Act,"  &c. 

Dated  this  day  of  18 

[Declared,  ^-c]  [Signature."] 


cxu 


1  VICT.    CAP.  73. 


SCHEDULE  (B.) 


RETURN  made  pursuant  to  Statute  Vict. 

Change  of  Place  of  Business. 


Name 

of 

Company  or  Body. 

Business 

or 
Purpose. 

Former  Place  [or 
principal  Place,  if  more 
than  one,']  of  Business. 

Present  Place  [or 

principal  Place] 

of  Business. 

I  [Src  as  before.'] 
[Date.] 
[Declared,  ^-c] 


[  Signature.  ] 


SCHEDULE  (C.) 

RETURN  made  pursuant  to  Statute  Vict. 

Change  of  Members. 


Name  of  Company 
or  Body, 


Place  [or  principal  Place,  if 
more  than  one,']  of  Business. 


[Names  and  Places  of  Abode  of  all  Persons  having  ceased  to  be  Members  (^except  by  Transfer  of 
Shares)  since  the  last  Return.      Dated  the  Day  of  .] 

[Names  and  Places  of  Abode  of  all   Persons  who  have  become  Members  (^except  by  Transfer  of 
Shares)  since  the  last  Return.      Dated  the  Day  of  .] 

[Former  Names  and  Places  of  Abode  of  Persons  whose  Names  have  been  changed.] 
[Present  Names  and  Places  of  Abode  of  Persons  whose  Names  have  been  changed.] 
1  [Sfc.  as  before.] 
[Bate.] 
[Declared,  Sfc]  [Signature.] 


JOINT   STOCK   COMPANIES. 
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SCHEDULE  (D.) 
RETURN  made  pursuant  to  Statute  Vict. 

TllANSFEK    OF    ShARES. 


Name  of  Company 
or  Body. 

Business  or  Purpose. 

Place  [or  principal  Place,  if 
more  than  One,']  of  Business. 

Name  and  Place  of  Abode 

of  Person  by 
whom  Transfer  is  made. 

Name  and  Place  of  Abode 

of  Person  to 
whom  Transfer  is  made. 

The  distinctive 

Number  of  the 

Shares  transferred. 

Date 

of 

Transfer, 

I  [(Sfc.  as  before.'] 
[Date.] 
[Declared,  ^-c] 


[SigiMiure.] 


SCHEDULE  (E.) 


RETURN  made  pursuant  to  Statute 

Payment  by  individual  Member. 


Vict. 


Name  of  Company 
or  Body. 

Business  or  Purpose. 

Place  \or  principal  Place,  if 
more  than  One,]  of  Business. 

Name  and  Place  of  Abode 
of  Individual  Member. 

Distinctive  Numbers 

of  the  Shares  in  respect 

of  which  Payment 

is  made. 

Sum  paid 

in  respect 

of  each 

Share. 

Total  Amount 
paid  under 

Exemptions  or 
Diligence. 

1  [§"0.  as  before.] 
[Date.] 
[Declared,  S^c] 


\_Signature.] 
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SCHEDULE  (F.) 

RETURN  made  pursuant  to  Statute 

Payment  to  individual  Members. 


Vict. 


Name  of  Company 
or  Body. 

Business  or  Purpose. 

Place  [or  principal  Place,  if 
more  than  One,]  of  Business. 

Name  and  Place  of  Abode 
of  individual  Member. 

Distinctive  Numbers 

of  the  Shares  in  respect 

of  which  Repayment 

is  made. 

Sum  repaid 
in  respect 

of  each 

Share. 

Total  Amount 

repaid 

to  individual 

Member. 

I  [§*c.  as  hefore-l 
[Date.] 
[Declared,  §'c.] 


SCHEDULE  (G.) 


[Signature.] 


RETURN  made  pursuant  to  Statute 
Change  of  OrricER. 


Vict. 


Name  of  Company 
or  Body. 


Place  [or  principal  Place,  if 
more  than  One,]  of  Business. 


[Name  and  Description  of  the  Person  who  has  ceased  to  be  an  Officer  to  sue  and  he  sued  on 
behalf  of  the  Company  or  Body  since  the  last  Return.     Dated  .] 

[Name  and  Description  of  the  Officer  appointed  to  sue  and  be  sued  on  behalf  of  the  Company 
or  Body  since  the  last  Return.     Dated                              .] 
I  [Sfc.  as  before.] 
[Date.] 
[Declared,  ^c]  [Signature.'] 


SCHEDULE  (H.) 


Vict. 


RETURN  made  pursuant  to  Statute 

Corrected  Return. 

[Copy  of  former  incorrect  Return.] 

(Copy.) 

Amended  Return  with  correct  Names  and  Descriptions  [in  such  of  the  preceding  Forms  as 

are  applicable  to  the  Case  under  the  Provisions  of  the  foregoing  Act.] 
I  [Sfc.  as  before.] 

[Date.] 

[Declared,  §-c.]  [Signature.] 


ecclesiastics'  trading. 
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I  Vict.  c.  80. 

Ah  Act  to  exempt  certain  Bills  of  Exchange  and  Promissory  Notes  from  the  ope- 
ration of  the  Laws  relating  to  Usury.  [17th  July,  1837.]* 

WHEREAS  by  an  act  passed  in  the  fourth  year  of  the  reign  of  his  Majesty    Preamble 
King  William  the  Fourth,  intituled  An  Act  for  giving  to  the  Corporation  of  the    recites  4  W.  4. 
Governor  and  Company  of  the  Bank  of  England  certain  Privileges  for  a  limited    q.  98. 
Period  under  certain  Conditions,  bills  of  exchange  and  promissory   notes  made 
payable  at  or  within  three  months  after  the  date  thereof,  or  not  having  more 
than  three  months  to  run,  and  certain  transactions  in  respect  of  such  bills,  were 
exempted  from  the  operations  of  the  statutes  relating  to  usury  ;  and  it  is  desi- 
rable to  extend  such  exemptions :    Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,   and   commons,    in   this   present    parliament   assembled,  and   by  the 
authority  of  the  same,  That  from  and  after  the  passing  of  this  act,  and  till  the    Bills  of  ex- 
first  of  January  one  thousand  eight  hundred  and  forty,  no  bill  of  exchange  or    chance  payable 
promissory  note  made  payable  at  or  within  twelve  months  after  the  date  thereof,    -,t  qj  within 
or  not  having  more  than  twelve  months  to  run,  shall  by  reason  of  any  interest    twelve  months 
taken  thereon  or  secured  thereby,  or  any  agreement  to  pay  or  receive  or  allow    jjqj  ^q  \^q  liable 
interest  in  discounting,  negotiating,  or  transferring  the  same,  be  void,  nor  shall    ^  jjjg  Jaws  for 
the  liability  of  any  party  to  any  bill  of  exchange  or  promissory  note  be  affected,    jjjg  preventioa 
by  reason  of  any  statute  or  law  in  force  for  the  prevention  of  usury  ;  nor  shall    ^f  usurv. 
any  person  or  persons  or  body  corporate  drawing,  accepting,  indorsing,  or  sign- 
ing any  such  bill  or  note,  or  lending  or  advancing  any  money,  or  taking  more    2  &  3  Vict. 
than  the  present  rate  of  legal  interest  in  Great  Britain  and  Ireland  respectively    (,_  37^ 
for  the  loan  of  money,  on  any  such  bill  or  note,  be  subject  to  any  penalties    g  &  9  Vict, 
under  any  statute  or  law  relating  to  usury,  or  any   other  penalty  or  forfeiture ;    (._  \02, 
anything  in  any  law  or  statute  relating  to  usury,  or  any  other  law  whatsoever  in 
force  in  any  part  of  the  united  kingdom  to  the  contrary  notwithstanding. 


1  &  2  Vict.  c.  106. 


An  Alt  to  abridge  the  holding  of  Benefices  in  Plurality,  and  to  make  better  Pro- 
vision for  the  Residence  of  the  Clergy. 

[14th  August,  1838.] 

XXIX.  And  be  it  enacted.   That  it  shall  not  be  lawful  for  any  spiritual  No  spiritual 
person  holding  any  such  cathedral  preferment,  benefice,  curacy,  or  lectureship,  or  person  bene- 
who  shall  be  licensed  or  allowed  to  perform  such  duties  as  aforesaid,  by  himself  ficed  or  per- 
or  by  any  other  for  him,  or  to  his  use,  to  engage  in  or  carry  on  any  trade  or  forming  eccle- 
dealing  for  gain  or  profit,  or  to  deal  in  any  goods,  wares,  or  merchandise,  unless  siastical  duty, 
in  any  case  where  such  trading  or  dealing  shall  have  been  or  shall  be  carried  on  shall  engage  in 
by  or  on  behalf  of  any  number  of  partners  exceeding  the  number  of  six,  or  in  trade,  or  buy  to 
any  case  in  which  any  trade  or  dealing,  or  any  share  in  any  trade  or  dealing,  sell  again  for 
shall  have  devolved  or  shall  devolve  upon  any  spiritual  person,  or  upon  any  profit  or  gain, 
other  person  for  him  or  to  his  use,  under  or  by  virtue  of  any  devise,  bequest, 

inheritance,  intestacy,  settlement,  marriage,  bankruptcy,  or  insolvency  :  but  in 
none  of  the  foregoing  excepted  cases  shall  it  be  lawful  for  such  spiritual  person 
to  act  as  a  director  or  managing  partner,  or  to  carry  on  such  trade  or  dealing  as 
aforesaid  in  person. 

XXX.  Provided  always,  and  be  it  enacted.  That  nothing  herein-before  con-  Not  to  extend 
tained  shall  subject  to  any  penalty  or  forfeiture  any  spiritual  person  for  keeping  to  spiritual  per- 
a  school  or  seminary,  or  acting  as  a  schoolmaster  or  tutor  or  instructor,  or  sons  engaged 
being  in  any  manner  concerned  or  engaged  in  giving  instruction  or  education  in  keeping 

for  profit  or  reward,  or  for  buying  or  selling  or  doing  any  other  thing  in  rela-  schools,  or  as 

tion  to  the  management  of  any  such  school,  seminary,  or  employment,  or  to  tutors,  &c.,  in 

any  spiritual  person  whatever  for  the  buying  of  any  goods,  wares,  or  merchan-  respect  of  any- 


*  See  Vallauce  v.  Liddell,  6  Ad.  &  E.  932. 
h  2 
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1  &  2  VICT.   CAP.  106. 


thing  done,  or  discs,  or  articles  of  any  description,  which  shall  without  fraud  be  bought  with 
any  buying  or  intent  at  the  buying  thereof  to  be  used  by  the  spiritual  person  buying  the  same 
selling  in  such  for  his  family  or  in  his  household,  and  after  the  buying  of  any  such  goods, 
employment :  wares,  or  merchandises,  or  articles,  selling  the  same  again  or  any  parts  thereof 
or  to  selling  which  such  person  may  not  want  or  choose  to  keep,  although  the  same  shall 

any  thing  bond  be  sold  at  an  advanced  price  beyond  that  which  may  have  been  given  for  the 
jfide  bought  for  same ;  or  for  disposing  of  any  books  or  other  works  to  or  by  means  of  any 
the  use  of  the  bookseller  or  publisher;  or  for  being  a  manager,  director,  partner,  or  share- 
family,  or  to  holder  in  any  benefit  society,  or  fire  or  life  assurance  society,  by  whatever  name 
being  a  ma-  or  designation  such  society  may  have  been  constituted  ;  or  for  any  buying,  or 

nager,  &c.  in  selling  again  for  gain  or  profit,  of  any  cattle  or  corn  or  other  articles  necessary 
any  benefit  or  or  convenient  to  be  bought,  sold,  kept,  or  maintained  by  any  spiritual  person,  or 
life  or  fire  as-  any  other  person  for  him  or  to  his  use,  for  the  occupation,  manuring,  improving, 
surance  society ;  pasturage,  or  profit  of  any  glebe,  demesne  lands,  or  other  lands  or  hereditaments, 
or  buying  and  which  may  be  lawfully  held  and  occupied,  possessed,  or  enjoyed  by  sucli 
selling  cattle,  spiritual  person,  or  any  other  for  him  or  to  his  use  ;  or  for  selling  any  minerals 
&c.,  for  the  use  the  produce  of  mines  situated  on  his  own  lands ;  so  nevertheless  that  no  such 
of  his  own  spiritual  person  shall  buy  or  sell  any  cattle  or  com,  or  other  articles  as  aforesaid 

lands,  &c.  in  person  in  any  market,  fair,  or  place  of  public  sale. 

Spiritual  per-  XXXI.    And  be  it  enacted,  That  if  any  spiritual  person  shall  trade  or  deal 

sons  illegally  '"  ^"X  manner  contrary  to  the  provisions  of  this  act,  it  shall  be  lawful  for  the 
trading  may  bishop  of  the  diocese  where  such  person  shall  hold  any  cathedral  preferment, 
be  suspended,  benefice,  curacy,  or  lectureship,  or  shall  be  licensed  or  otherwise  allowed  to 
and  for  the  perform  the  duties  of  any  ecclesiastical  office  whatever,  to  cause  such  person  to 

third  oifence  ^^  cited  before  his  chancellor  or  other  competent  judge,  and  it  shall  be  lawful 
deprived.  ^'"'  such   chancellor  or  other  judge,  on  proof  in   due  course  of  law   of  such 

trading,  to  suspend  such  spiritual  person  for  his  first  offence  for  such  time,  not 
exceeding  one  year,  as  to  such  judge  shall  seem  fit ;  and  on  proof  in  like  manner 
before  such  or  any  other  competent  ecclesiastical  judge  of  a  second  offence  com- 
mitted by  such  spiritual  person  subsequent  to  such  sentence  of  suspension,  such 
spiritual  person  shall  for  such  second  odence  be  suspended  for  such  time  as  to 
the  judge  shall  seem  fit ;  and  for  his  third  offence  be  deprived  ab  officio  ei 
heneficio;  and  thereupon  it  shall  be  lawful  for  the  patron  or  patrons  of  any  such 
cathedral  preferment,  benefice,  lectureship,  or  office  to  make  donation,  or  to 
present  or  nominate  to  the  same,  as  if  the  person  so  deprived  were  actually 
dead ;  and  in  all  such  cases  of  suspension  the  bishop,  during  such  suspension, 
shall  sequester  the  profits  of  any  cathedral  preferment,  benefice,  lectureship,  or 
office  of  which  such  spiritual  person  may  be  in  possession,  and  by  an  order 
under  his  hand  direct  the  application  of  the  profits  of  the  same  respectively, 
after  deducting  the  necessary  expenses  of  providing  for  the  due  performance 
of  the  duties  of  the  same  respectively,  towards  the  same  purposes  and  in  the 
same  order,  as  near  as  the  difference  of  circumstances  will  admit,  as  are  herein- 
after directed  with  respect  to  the  profits  of  a  benefice  sequestered  in  case  of  non- 
compliance after  monition  with  an  order  requiring  a  spiritual  person  to  proceed 
and  reside  on  his  benefice,  save  that  no  part  of  such  profits  shall  be  paid  to  the 
spiritual  person  so  suspended,  nor  applied  in  satisfaction  of  a  sequestration  at  the 
suit  of  a  creditor ;  and  in  case  of  deprivation,  the  bishop  shall  forthwith  give 
notice  thereof  in  writing  under  his  hand  to  the  patron  or  patrons  of  any 
cathedral  preferment,  benefice,  lectureship,  or  office  which  the  said  spiritual 
person  may  have  holden  in  the  manner  herein-after  required  with  respect  to 
notice  to  the  patron  of  a  benefice  continuing  under  sequestration  for  one 
whole  year,  and  thereby  becoming  void,  and  any  such  cathedral  preferment  or 
benefice  shall  lapse  at  such  period  after  the  said  notice  as  any  such  last-men- 
tioned benefice  would  under  the  provisions  of  this  act  lapse :  Provided  always, 
tliat  no  contract  shall  be  deemed  to  be  void  by  reason  only  of  the  same  having 
been  entered  into  by  a  spiritual  person  trading  or  dealing,  either  solely  or  jointly 
with  any  other  person  or  persons,  contrary  to  the  provisions  of  this  act,  but 
every  such  contract  may  be  enforced  by  or  against  such  spiritual  person,  either 
solely  or  jointly  with  any  other  person  or  persons,  as  the  case  may  be,  in  the 
same  way  as  if  no  spiritual  person  had  been  party  to  such  contract. 


i 
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1  &  2  Vict,  c,  96. 


An  Act  to  amend,  until  the  End  of  the  next  Session  of  Parliament,  the  Law 
relative  to  Legal  Proceedings  hy  certain  Joint  Stock  Banking  Companies  against 
their  own  Members,  and  by  such  members  against  the  Companies. 

[14th  August,  1838.] 

WHEREAS  by  an  act  passed  in  the  seventh  year  of  the  reign  of  his  late  Preamble 
Majesty  King  George  the  Fourth,  intituled  An  Act  for  the  better  regtduting  Co-  recites  7  G.  4. 
partnerships  of  certain  Bankers  in  England,  and  for  amending  so  much  of  an  c.  46. 
Act  of  the  Thirty -ninth  and  Fortieth  Years  of  the  Reign  of  his  late  Majesty  King 
George  the  Third,  intituled,  '  An  Act  for  establishing  an  Agreement  with  the 
Governor  and  Company  of  the  Bank  of  England  for  advancing  the  Sum  of  Three 
Millions  towards  the  Supply  of  the  Service  of  the  Year  Eighteen  hundred,'  as 
relates  to  the  same,  it  was  amongst  other  things  enacted,  that  it  should  be 
lawful  for  any  bodies  politic  or  corporate  erected  for  the  purposes  of  banking, 
or  for  any  number  of  persons  united  in  covenants  or  copartnerships,  although 
such  persons  so  united  or  carrying  on  business  together  should  consist  of  more 
than  six  in  number,  to  carry  on  (subject  to  certain  provisions  therein  contained) 
the  trade  or  business  of  bankers  in  England,  in  like  manner  as  copartnerships 
of  bankers  consisting  of  not  more  than  six  persons  in  number,  might  lawfully 
do  ;  and  it  was  further  enacted,  that  all  actions  and  suits  against  any  persons 
who  might  be  at  any  time  indebted  to  any  such  copartnership  carrying  on  busi- 
ness under  the  provisions  of  the  said  act,  and  all  other  proceedings  at  law  and 
in  equity  to  be  instituted  on  behalf  of  any  such  copartnership  against  any 
persons,  bodies  politic  or  corporate,  or  others,  whether  members  of  such  copart- 
nership or  otherwise,  for  recovering  any  debts  or  enforcing  any  claims  or  de- 
mands due  to  such  copartnership,  or  for  any  other  matter  relating  to  the 
concerns  of  such  copartnership,  might  be  commenced  and  prosecuted  in  the 
name  of  any  one  of  the  public  officers  for  the  time  being  of  such  copartner- 
ship, to  be  nominated  as  therein  is  mentioned,  as  the  nominal  party  on  behalf 
of  such  copartnership,  and  that  actions  or  suits,  and  proceedings  at  law  or  in 
equity,  to  be  instituted  by  any  persons,  bodies  politic  or  corporate,  or  others, 
whether  members  of  such  copartnership  or  otherwise,  against  such  copartner- 
ship, should  be  commenced  and  prosecuted  against  any  one  or  more  of  the 
public  officers  for  the  time  being  of  such  copartnership  as  the  nominal  de- 
fendant on  behalf  of  such  copartnership,  and  that  the  death,  resignation, 
removal,  or  any  act  of  such  public  officer  should  not  abate  or  prejudice  any  such 
action,  suit,  or  other  proceeding  commenced  against  or  on  behalf  of  such 
copartnership,  but  that  the  same  might  be  continued  in  the  name  of  any  other 
of  the  public  officers  of  such  copartnership  for  the  time  t>cing :  And  whereas 
an  act  was  passed  in  the  sixth  year  of  the  reign  of  his  said  late  Majesty,  inti- 
tuled An  Act  for  the  better  Regulation  of  Copartnerships  of  certain  Bankers  in  6  G.  4.  c.  42. 
Ireland :  And  whereas  it  is  expedient  that  the  S£ud  acts  should  for  a  limited 
time  be  amended,  so  far  as  relates  to  the  powers  enabling  any  such  copartner- 
ship, not  being  a  body  corporate,  to  sue  any  of  its  own  members,  and  the  powers 
enabling  any  member  of  any  such  copartnership,  not  being  a  body  corporate, 
to  sue  the  .said  copartnership  :  Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  'VhaX  any  person  now  being  or  having  been,  or  who  may  Banking  co- 
hereafter  be  or  have  been  a  member  of  any  copartnership  now  carrying  on  or  partnerships 
which  may  hereafter  carry  on  the  business  of  banking  under  the  provisions  of  the  may  sue  and 
said  recited  acts  may,  at  any  time  during  the  continuance  of  this  act,  in  respect  be  sued, 
of  any  demand  which  such  persons  may  have,  either  solely  or  jointly  with  any 
other  person  against  the  said  copartnership,  or  the  funds  or  property  thereof, 
commence  and  prosecute,  either  solely  or  jointly  with  any  other  person  (as  the 
case  may  require),  any  action,  suit,  or  other  proceeding  at  law  or  in  equity 
against  any  public  officer  appointed  or  to  be  appointed  under  the  provisions  of 
the  said  acts  to  sue  and  be  sued  on  the  behalf  of  the  said  copartnership ;  and 
that  any  such  public  officer  may  in  his  own  name  commence  and  prosecute  any 
action,  suit,  or  other  proceeding  at  law  or  in  equity  against  any  person  being 
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or  having  been  a  member  of  the  said  copartnership,  eitlier  alone  or  jointly  with 
any  other  person,  against  whom  any  such  copartnership  has  or  may  have  any 
demand  whatsoever ;  and  that  every  person  being  or  having  been  a  member  of 
any  such  copartnership  shall,  either  solely  or  jointly  with  any  other  person  (as 
the  case  may  require),  be  capable  of  proceeding  against  any  such  copartnership 
by  their  public  officer,  and  be  liable  to  be  proceeded  against,  by  or  for  the  be- 
nefit of  tlie  said  copartnership,  by  such  public  officer  as  aforesaid,  by  such 
proceedings  and  with  the  same  legal  consequences,  as  if  such  person  had  not 
been  a  member  of  the  said  copartnership  :  and  that  no  action  or  suit  shall  in 
anywise  be  affected  or  defeated  by  reason  of  the  plaintiffs  or  defendants  or 
any  of  them  respectively,  or  any  other  person  in  whom  any  interest  may  be 
averred,  or  who  may  be  in  anywise  interested  or  concerned  in  such  action,  being 
or  having  been  a  member  of  the  said  copartnership ;  and  that  all  such  actions, 
suits,  and  proceedings  shall  be  conducted  and  have  effect  as  if  the  same  had 
been  between  strangers. 

II.  And  be  it  enacted,  That  in  case  the  merits  of  any  demand  by  or  against 
any  such  copartnership  shall  have  been  determined  in  any  action  or  suit  by  or 
against  any  such  public  officer,  the  proceedings  in  such  action  or  suit  may  be 
pleaded  in  bar  of  any  other  action  or  suit  by  or  against  the  public  officer  of  the 
same  copartnership  for  the  same  demand. 

III.  And  be  it  enacted,  That  all  the  provisions  of  the  said  recited  acts  relative 
to  actions,  suits,  and  proceedings  commenced  or  prosecuted  under  the  authority 
thereof,  shall  be  applicable  to  actions,  suits,  and  proceedings  commenced  or  pro- 
secuted under  the  authority  of  this  act. 

IV.  And  be  it  enacted.  That  no  claim  or  demand  which  any  member  of  any 
such  copartnership  may  have  in  respect  of  his  share  of  the  capital  or  joint 
stock  thereof,  or  of  any  dividends,  interest,  profits,  or  bonus  payable  or  appor- 
tionable  in  respect  of  such  share,  shall  be  capable  of  being  set  off,  either  at 
law  or  in  equity,  against  any  demand  which  such  copartnership  may  have 
against  such  member  on  account  of  any  other  matter  or  thing  whatsoever  ; 
but  all  proceedings  in  respect  of  such  other  matter  or  thing  may  be  carried  on, 
as  if  no  claim  or  demand  existed  in  respect  of  such  capital  or  joint  stock, 
or  of  any  dividends,  interest,  profits,  or  bonus  payable  or  apportionable  in 
respect  thereof. 

V.  And  be  it  enacted.  That  this  act  shall  continue  in  force  until  the  end  of 
the  next  session  of  parliament ;  and  that  any  such  action,  suit,  or  other  pro- 
ceeding as  aforesaid,  which  during  the  continuance  of  this  act  may  have  been 
commenced  or  instituted,  shall  (notwithstanding  this  act  may  have  expired) 
be  carried  on  in  all  respects  whatsoever  as  if  this  act  had  continued  in  force. 

VI.  And  be  it  enacted.  That  this  act  may  be  amended  or  repealed  by  any 
act  to  be  passed  in  this  present  session  of  parliament. 


1  &  2  Vict.  c.  1 10. 


Arrest  on 
mesne  process 
abolished,  ex- 
cept in  certain 
cases. 


An  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil  Actions,  except  in  certain 
Cases ;  for  extending  the  Remedies  of  Creditors  against  the  Property  of 
Debtors ;  and  for  amending  the  Laws  for  the  Relief  of  Insolvent  Debtors  in 
England.  [16th  August,  1838.] 

WHEREAS  the  present  power  of  arrest  upon  mesne  process  is  unnecessarily 
extensive  and  severe,  and  ought  to  be  relaxed  :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  That  from  and  after  the  time  appointed 
for  the  commencement  of  this  act  no  person  shall  be  arrested  upon  mesne 
process  (a)  in  any  civil  action  in  any  inferior  court  whatsoever,   or   (except 


(a)  A   person  who  had  escaped,  and  was  retaken  after  October  1,  is  not 
within  this  section.     Nyas  r.  Milton,  4  M.  &  W.  359. 
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in  the  cases  (a)  and  in  the  manner  herein-after  provided  for)  in  any  supe- 
nor  court. 

II.  And  be  it  enacted,  That  all  personal  actions  in  her  Majesty's  superior 
courts  of  law  at  Westminster  shall  be  commenced  by  writ  of  summons. 

III.  And  be  it  enacted,  That  if  a  plaintiff  in  any  action  in  any  of  her  Ma- 
jesty's superior  courts  of  law  at  Westminster,  in  which  the  defendant  is  now 
liable  to  arrest,  whether  upon  the  order  of  a  judge,  or  without  such  order,  shall, 
by  the  affidavit  (6)  of  himself  or  of  some  other  person,  show,  to  the  satisfaction 
of  a  judge  of  one  of  the  said  superior  courts(c),  that  such  plaintiff  has  a  cause 
of  action  against  the  defendant  (rf)  or  defendants  to  the  amount  of  twenty  pounds 
or  upwards,  or  has  sustained  damage  to  that  amount,  and  that  there  is  probable 
cause  (e)  for  believing  that  the  defendant  or  any  one  or  more  of  the  defendants 
is  or  are  about  to  quit  England  (g),  unless  he  or  they  be  forthwith  appre- 
hended, it  shall  be  lawful  for  such  judge,  by  a  special  order  (A J,  to  direct  that 
such  defendant  or  defendants  so  about  to  quit  England  shall  be  held  to  bail  for 
such  sum  as  such  judge  shall  think  fit,  not  exceeding  the  amount  of  the  debt  or 
damages ;  and  thereupon  it  shall  be  lawful  for  such  plaintiff,  within  the  time 
which  shall  be  expressed  in  such  order,  but  not  afterwards,  to  sue  out  one  or 
more  writ  or  writs  of  capias  into  one  or  more  different  counties,  as  the  case  may 
require,  against  any  such  defendant  so  directed  to  be  held  to  bail,  which  writ  of 
capias  shall  be  in  the  form  contained  in  the  schedule  to  this  act  annexed  (i), 
and  shall  bear  date  on  the  day  on  which  the  same  shall  be  issued  :  Provided 
always,  that  the  said  writ  of  capias  and  all  writs  of  execution  to  be  issued  out  of 
the  superior  courts  of  law  at  Westminster  into  the  counties  palatine  of  Lancas- 
ter and  Durham  shall  be  directed  to  the  chancellor  of  the  county  palatine  (A)  of 
Lancaster,  or  his  deputy  there,  or  to  the  chancellor  of  the  county  palatine  of 
Durham,  or  his  deputy  there. 

IV.  And  be  it  enacted.  That  the  sheriff  or  other  officer  to  whom  any  such 
writ  of  capias  shall  be  directed  shall,  within  one  calendar  month  after  the  date 
thereof,  including  the  day  of  such  date,  but  not  afterwards,  proceed  to  arrest  the 
defendant  thereupon  ;  and  such  defendant  when  so  arrested  shall  remain  in 
custody  until  he  shall  have  given  a  bail  bond  to  the  sheriff,  or  shall  have  made 
deposit  of  the  sum  endorsed  on  such  writ  of  capias,  together  with  ten  pounds  for 
costs,  according  to  the  present  practice  of  the  said  superior  courts ;  and  all  sub- 
sequent proceedings  as  to  the  putting  in  and  perfecting  special  bail,  or  of  making 


(a)  See  sec.  85.  as  to  insolvent. 

(6)  The  affidavit  may  be  made  before  the  writ  of  summons  is  sued  out,  and 
if  it  be,  it  need  not  be  entitled  in  a  cause.  Schletter  r.  Cohen,  7  M.  &  W. 
389.  The  writ  cannot  be  issued  during  a  stay  of  proceedings.  Ball  v.  Stanley, 
6  M.  &  W.  396. 

(c)  i.  e.  A  judge  sitting  alone,  and  not  the  court.  Bentley  v,  Berrey,  7  M. 
&  W.  146.      Barnett  v.  Craw,  1  Dowl.  N.  R.  774. 

(d)  Tliis  includes  the  case  of  a  defendant  domiciled  abroad.  Lamond  v. 
Eiffe,  3  Q.  B.  911. 

(e)  He  need  not  state  his  own  belief      Willis  v.  Snook,  8  M.  &  W.  147. 
(ff)  The  Exchequer  has  held,  that  this  ought  not  to  be  for  a  mere  temporary 

purpose,  but  that  it  should  be  shown  that  the  defendant  is  going  for  such  a 
time  that  he  probably  will  not  be  back  to  satisfy  the  execution,  as  where 
he  was  an  officer  going  to  join  his  regiment  in  Ireland,  though  the  motive  was 
not  to  avoid  arrest.  Larchin  v.  Willan,  4  M.  &  W.  351.  The  affidavit  of 
plaintiff  must  show  his  own  belief  that  the  defendant  is  about  to  leave  England, 
and  also  the  circumstances  which  render  it  probable.  Bateman  v.  Dunn,  5  Bing. 
N.  C.  50. 

(A)  If  the  affidavits  be  insufficient,  the  motion  should  be  to  set  aside  the  order 
not  the  capias.      Hopkins  v.  Salembier,  5  M.  &  W.  423. 

(i)  In  this  form  it  is  directed  to  the  sheriff,  and  therefore  cannot  go  to  the 
warden  or  marshal :  the  only  way  of  arresting  a  prisoner  in  their  custody  is  to 
obtain  notice  of  his  discharge  and  retake  him.  Edwards  v.  Robertson,  5  M.  & 
W.  520. 

(k)  The  writ  may  be  directed  into  a  county  palatine,  though  the  debt  be  less 
than  50/.     Browne  v.  M'Millan,  7  M.  &  W.  196. 
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deposit  and  payment  of  money  into  court  instead  of  putting  in  and  perfecting 
special  bail,  shall  be  according  to  the  like  practice  of  the  said  superior  courts, 
or  as  near  thereto  as  the  circumstances  of  the  case  will  admit,  (a) 

V.  And  be  it  enacted.  That  any  such  special  order  may  be  made,  and  the 
defendant  arrested  in  pursuance  thereof,  at  any  time  after  the  commencement  of 
such  action,  and  before  final  judgment  shall  have  been  obtained  therein;  and 
that  a  defendant  in  custody  upon  any  such  arrest,  and  not  previously  served 
with  a  copy  of  the  writ  of  summons,  may  be  lawfully  served  therewith. 

VI.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  person  arrested  upon 
any  such  writ  of  capias  to  apply  at  any  time  after  such  arrest  to  a  judge  of  one 
of  the  superior  courts  at  Westminster,  or  to  the  court  in  which  the  action  shall 
have  been  commenced,  for  an  order  or  rule  on  the  plaintiff  in  such  action  to 
show  cause  why  the  person  arrested  should  not  be  discharged  out  of  custody  ; 
and  that  it  shall  be  lawful  for  such  judge  or  court  to  make  absolute  or  discharge 
such  order  or  rule,  and  to  direct  the  costs  of  the  application  to  be  paid  by  either 
party,  or  to  make  such  other  order  therein  as  to  such  judge  or  court  shall  seem 
fit :  provided  that  any  such  order  made  by  a  judge  may  be  discharged  or  varied 
by  the  court,  on  application  made  thereto  by  either  party  dissatisfied  with  such 
order.  (6) 

VII.  And  be  it  enacted.  That  every  prisoner  who  at  the  time  appointed  for 
the  commencement  of  this  act  shall  be  in  custody  upon  mesne  process  for  any 
debt  or  demand,  and  shall  not  have  filed  a  petition  to  be  discharged  under  the 
laws  now  in  force  for  the  relief  of  insolvent  debtors,  shall  be  entitled  to  his  dis- 
charge upon  entering  a  common  appearance  to  the  action  (c)  :  Provided  never- 
theless, that  every  such  prisoner  shall  be  liable  to  be  detained,  or  after  such 
discharge  to  be  again  arrested,  by  virtue  of  any  such  special  order  (d)  as  afore- 
said, at  the  suit  of  the  plaintiff  at  whose  suit  he  was  previously  arrested  or  of  any 
other  plaintiff. 

VIII.  And  be  it  enacted.  That  if  any  single  creditor  or  any  two  or  more  cre- 
ditors, being  partners,  whose  debt  shall  amount  to  one  hundred  pounds  or 
upwards,  or  any  two  creditors  whose  debts  shall  amount  to  one  hundred  and  fifty 
pounds  or  upwards,  or  any  three  or  more  creditors  whose  debts  shall  amount  to 
two  hundred  pounds  or  upwards,  of  any  trader  within  the  meaning  of  the  laws 
now  in  force  respecting  bankrupts,  shall  file  an  affidavit  or  affidavits  in  her 
Majesty's  courts  of  bankruptcy  that  such  debt  or  debts  is  or  are  justly  due  to 
him  or  them  respectively,  and  that  such  debtor,  as  he  or  they  verily  believe,  is 
such  trader  as  aforesaid,  and  shall  cause  him  to  be  served  personally  with  a 
copy  of  such  affidavit  or  affidavits,  and  with  a  notice  in  writing  requiring  imme- 
diate payment  of  such  debt  or  debts  ;  and  if  such  trader  shall  not  within  twenty- 
one  days  after  personal  service  of  such  affidavit  or  affidavits  and  notice  pay  such 
debt  or  debts,  or  secure  or  compound  for  the  same  to  the  satisfaction  of  such 
creditor  or  creditors,  or  enter  into  a  bond,  in  such  sum  and  with  such  two  suffi- 
cient sureties  as  a  commissioner  of  the  court  of  bankruptcy  shall  approve  of,  to 
pay  such  sum  or  sums  as  shall  be  recovered  in  any  action  or  actions  which  shall 
have  been  brought  or  shall  thereafter  be  brought  for  the  recovery  of  the  same, 
together  with  such  costs  as  shall  be  given  in  the  same,  or  to  render  himself  to 


(a)  The  plaintiff  may  go  on  with  the  suit  after  taking  an  assignment  of  the 
bond.      Belts  v.  Smyth,  2  Q.  B.  113.  ;   Ede  v.  Collingridge,  11  M.  &  W.  71. 

(b)  Eitl  er  party  may  produce  fresh  affidavits  to  the  court,  but  the  old  ones 
must  be  produced.      Heath  v.  Nesbitt,  1 1  M.  &  W.  669. 

(c)  A  person  out  on  bail  was  considered  by  the  Common  Pleas  In  constructive 
custody,  and  an  exoneretur  entered  on  the  bail  piece  to  avoid  the  necessity  of  a 
render.  Bateman  v.  Dunn,  5  Bing.  N.  C.  49.  But  a  party  who  had  paid 
money  into  court  in  lieu  of  bail  was  refused  relief,  for  he  could  not  be  said  to  be 
in  the  custody  of  his  money.  Harrison  v.  Dickenson,  4  M.  &  W.  358.  And 
where  judgment  had  been  signed  and  a  ca.  sa,  issued,  but  the  bail  were  not 
fixed,  the  court  refused  relief,  because  won  constahat  that  the  bail  were  in  a 
situation  to  render.  Jackson  v.  Cooper,  4  M.  &  W.  353.  So  where  defendant 
had  gone  abroad.      Lewis  v.  Ford,  4  M.  &  W.  361 

(rf)  As  to  the  form  of  order,  see  Boddijigton  v.  Woodlcy,  8  Ad.  &  E.  925. 
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the  custody  of  the  gaoler  of  the  court  in  which  such  action  shall  have  heen  or 
may  be  brought  according  to  the  practice  of  such  court  (a),  or  within  such  time 
and  in  such  manner  as  the  said  court  or  any  judge  thereof  shall  direct,  after 
judgment  shall  have  been  recovered  in  such  action,  every  such  trader  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  on  the  twenty-second  day  after 
service  of  such  affidavit  or  affidavits  and  notice,  provided  a  fiat  in  bankruptcy 
shall  issue  against  such  trader  within  two  calendar  months  from  the  filing  of 
such  affidavit  or  affidavits,  but  not  otherwise. 

IX.  And  whereas  it  is  expedient  that  provision  should  be  made  for  giving 
every  person  executing  a  warrant  of  attorney  to  confess  judgment  or  a  cognovit 
actionem  due  information  of  the  nature  and  effect  thereof  (6) ;  be  it  enacted, 
That  from  and  after  the  time  appointed  for  the  commencement  of  this  act  no 
warrant  of  attorney  to  confess  judgment  in  any  personal  action,  or  cognovit 
actionem,  given  by  any  person,  shall  be  of  any  force  unless  there  shall  be  present 
some  attorney  of  one  of  the  superior  courts  on  behalf  of  such  person  (c),  ex- 
pressly named  by  him  (d)  and  attending  at  his  request,  to  inform  him  of  the 
nature  and  effect  of  such  warrant  or  cognovit,  before  the  same  is  executed  ; 
which  attorney  shall  subscribe  his  name  as  a  witness  to  the  due  execution  thereof, 
and  thereby  declare  himself  to  be  attorney  for  the  person  executing  the  same, 
and  state  that  he  subscribes  as  such  attorney,  (e) 

X.  And  be  it  enacted.  That  a  warrant  of  attorney  to  confess  judgment  or 
cognovit  actionem  not  executed  in  manner  aforesaid  shall  not  be  rendered  valid, 
by  proof  that  the  person  executing  the  same  did  in  fact  understand  the  nature 
and  effect  thereof,  or  was  fully  informed  of  the  same,  (p) 

XI.  And  whereas  the  existing  law  is  defective  in  not  providing  adequate 
means  for  enabling  judgment  creditors  to  obtain  satisfaction  from  the  property  of 
their  debtors,  and  it  is  expedient  to  give  judgment  creditors  more  effectual 
remedies  against  the  real  and  personal  estate  of  their  debtors  than  they  possess 
under  the  existing  law  ;  be  it  therefore  further  enacted,  That  it  shall  be  lawful 
for  the  sheriff  or  other  officer  to  whom  any  writ  of  elegit,  or  any  precept  in 
pursuance  thereof,  shall  be  directed,  at  the  suit  of  any  person,  upon  any  judg- 
ment which  at  the  time  appointed  for  the  commencement  of  this  act  shall  have 
been  recovered,  or  shall  be  thereafter  recovered  in  any  action  in  any  of  her  Ma- 
jesty's superior  courts  at  Westminster,  to  make  and  deliver  execution  unto  the 
party  in  that  behalf  suing  of  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  as  the  person  against  whom  execution  is  so  sued,  or  any  person  in  trust  for 
liim,  shall  have  been  seised  or  possessed  of  at  the  time  of  entering  up  the  said 
judgment,  or  at  any  time  afterwards,  or  over  which  such  person  shall  at  the  time 
of  entering  up  such  judgment,  or  at  any  time  afterwards,  have  any  disposing 
power  which  he  might  without  the  assent  of  any  other  person  exercise  for  his 
own  benefit,  in  like  manner  as  the  sheriff  or  other  officer  may  now  make  and 
deliver  execution  of  one  moiety  of  the  lands  and  tenements  of  any  person  against 
whom  a  writ  of  elegit  is  sued  out ;  which  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  by  force  and  virtue  of  such  execution,  shall  accordingly 
be  held  and  enjoyed  by  the  party  to  whom  such  execution  shall  be  so  made  and 
delivered,  subject  to  such  account  in  the  court  out  of  which  such  execution  shall 


Warrants  of 
attorney  and 
cognovit  actio-' 
nem  to  be  exe- 
cuted in  the 
presence  of  an 
attorney  on 
behalf  of  the 
person. 


Warrant,  &c. 
not  formally 
executed  in- 
valid. 

Sheriff  em- 
powered to 
deliver  execu- 
tion of  lands, 
&c.  to  judg- 
ment creditor. 


(a)  The  sureties  may  render  him  after  verdict  and  before  judgment.  Owston 
r.  Coates,  1 0  Ad.  &  E.  1 93.  In  order  to  charge  the  sureties,  a  ca.  sa,  must  be 
issued,  and  the  same  practice  pursued  as  was  required  to  fix  baU.  Hinton  ». 
Acraman,  2  C.  B.  367. 

(6)  This  section  does  not  apply  where  defendant  is  himself  an  attorney.  Chipp 
V.  Harris,  5  M.  &  M.  430. 

(c)  See  Sanderson  v.  Westley,  6  M.  &  W.  98. 

(d)  As  to  the  meaning  of  this,  see  Gupper  v.  Bristow,  6  M.  &  W.  813. 
His  being  suggested  by  plaintiff's  attorney  does  not  vitiate.  Taylor  v.  Nicholls, 
6  M.  &  W.  91.  Walton  v.  Chandler,  2D.  &  L.  802.  He  must  not  be  the 
plaintifTs  attorney.     Mason  v.  Riddle,  5  M.  &  W.  513. 

(e)  This  section  does  not  invalidate  a  judgment  by  consent  under  a  judge's 
order.     Thorne  v.  Neale,  2  Q.  B.  726. 

(g)  It  seems  the  objection  cannot  be  waived.  Gupper  v.  Bristow,  6  M.  &  W. 
12.     But  see  Anderson  v.  Harrison,  2  D.  &  L.  91. 
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Proviso  as  to 
copyhold  lands. 


Proviso  as  to 
purchasers, 
mortgagees,  or 
creditors. 

Sheriff  em- 
powered to 
seize  money, 
bank  notes,  &c. 
and  to  pay 
money  or  bank 
notes  to  execu- 
tion creditor ; 


and  to  sue  for 
amount  secured 
by  bills  of  ex- 
change and 
other  secu- 
rities. 


Proviso  as  to 
indemnity  for 
sheriff. 


Judgment  to 
operate  as  a 
charge  on  real 
estate. 


have  been  sued  out  as  a  tenant  by  elegit  is  now  subject  to  in  a  court  of  equity: 
Provided  always,  that  such  party  suing  out  execution,  and  to  whom  any  copy- 
hold or  customary  lands  shall  be  so  delivered  in  execution,  shall  be  liable  and  is 
hereby  required  to  make,  perform,  and  render  to  the  lord  of  the  manor  or  other 
person  entitled,  all  such  and  the  like  payments  and  services  as  the  person  against 
whom  such  execution  shall  be  issued  would  have  been  bound  to  make,  perform, 
and  render  in  case  such  execution  had  not  issued  ;  and  that  the  party  so  suing 
out  such  execution,  and  to  whom  any  such  copyhold  or  customary  lands  shall 
have  been  so  delivered  in  execution,  shall  be  entitled  to  hold  the  same  until  the 
amount  of  such  payments,  and  the  value  of  such  services,  as  well  as  the  amount 
of  the  judgment,  shall  have  been  levied  :  Provided  also,  that  as  against  pur- 
chasers, mortgagees,  or  creditors  who  shall  have  become  such  before  the  time 
appointed  for  the  commencement  of  this  act,  such  writ  of  elegit  shall  have  no 
greater  or  other  effect  than  a  writ  of  elegit  would  have  had  in  case  this  act  had 
not  passed. 

XII.  And  be  it  enacted.  That  by  virtue  of  any  writ  of  fieri  facias  to  be  sued 
out  of  any  superior  or  inferior  court  after  the  time  appointed  for  the  commence- 
ment of  this  act,  or  any  precept  in  pursuance  thereof,  the  sheriff  or  other  officer 
having  the  execution  thereof  may  and  shall  seize  and  take  any  money  or  bank 
notes  (whether  of  the  governor  and  company  of  the  bank  of  England,  or  of  any 
other  bank  or  bankers),  and  any  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  other  securities  for  money,  belonging  to  the  person  against 
whose  effects  such  writ  of  fieri  facias  shall  be  sued  out ;  and  may  and  shall  pay 
or  deliver  to  the  party  suing  out  such  execution  any  money  or  bank  notes  which 
shall  be  so  seized,  or  a  sufficient  part  thereof;  and  may  and  shall  hold  any  such 
cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties,  or  other  securities 
for  money  as  a  security  or  securities  for  the  amount  by  such  writ  of  fieri  facias 
directed  to  be  levied,  or  so  much  thereof  as  shall  not  have  been  otherwise  levied 
and  raised  ;  and  may  sue  in  the  name  of  such  sheriff  or  other  officer  for  the  re- 
covery of  the  sum  or  sums  secured  thereby,  if  and  when  the  time  of  payment 
thereof  shall  have  arrived  ;  and  that  the  payment  of  such  sheriff  or  other  officer 
by  the  party  liable  on  any  such  cheque,  bill  of  exchange,  promissory  note,  bond, 
specialty,  or  other  security,  with  or  without  suit,  or  the  recovery  and  levying 
execution  against  the  party  so  liable,  shall  discharge  him  to  the  extent  of  such 
payment,  or  of  such  recovery  and  levy  in  execution,  as  the  case  may  be,  from 
his  liability  on  any  such  cheque,  bill  of  exchange,  promissory  note,  bond, 
specialty,  or  other  security  ;  and  such  sheriff  or  other  officer  may  and  shall  pay 
over  to  the  party  suing  out  such  writ  the  money  so  to  be  recovered,  or  such 
part  thereof  as  shall  be  sufficient  to  discharge  the  amount  by  such  writ  directed 
to  be  levied  ;  and  if,  after  satisfaction  of  the  amount  so  to  be  levied,  together 
with  sheriff's  poundage  and  expenses,  any  surplus  shall  remain  in  the  hands 
of  such  sheriff  or  other  officer,  the  same  shall  be  paid  to  the  party  against  whom 
such  writ  shall  be  so  issued ;  provided  that  no  such  sheriff  or  other  officer  shall 
be  bound  to  sue  any  party  liable  upon  any  such  cheque,  bill  of  exchange,  pro- 
missory note,  bond,  specialty,  or  other  security,  unless  the  party  suing  out  such 
execution  shall  enter  into  a  bond,  with  two  sufficient  sureties,  for  indemnifying 
him  from  all  costs  and  expenses  to  be  incurred  in  the  prosecution  of  such  action, 
or  to  which  he  may  become  liable  in  consequence  thereof,  the  expense  of  such 
bond  to  be  deducted  out  of  any  money  to  be  recovered  in  such  action. 

XIII.  And  be  it  enacted,  That  a  judgment  already  entered  up  or  to  be  here- 
after entered  up  against  any  person  in  any  of  her  Majesty's  superior  courts  at 
Westminster  shall  operate  as  a  charge  upon  all  lands,  tenements,  rectories, 
advowsons,  tithes,  rents,  and  hereditaments  (including  lands  and  hereditaments 
of  copyhold  or  customary  tenure)  of  or  to  which  such  person  shall  at  the  time 
of  entering  up  such  judgment,  or  at  any  time  afterwards,  be  seised,  possessed, 
or  entitled  for  any  estate  or  interest  whatever,  at  law  or  in  equity,  whether  in 
possession,  reversion,  remainder,  or  expectancy,  or  over  which  such  person  shall 
at  the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards,  have  any 
disposing  power  which  he  might  without  the  assent  of  any  other  person  exercise 
for  his  own  benefit,  and  shall  be  binding  as  against  the  person  against  whom 
judgment  shall  be  so  entered  up,  and  against  all  persons  claiming  under  him 
after  such  judgrnent,  and  shall  also  be  binding  as  against  the  issue  of  his  body, 
and  all  other  persons  whom  he  might  without  the  assent  of  any  other  person  cut 
off  and  debar  from  any  remainder,  reversion,  or  other  interest  in  or  out  of  any 
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of  the  said  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  heredita- 
ments ;  and  that  every  judgment  creditor  shall  have  such  and  the  same  remedies- 
in  a  court  of  equity  against  the  hereditaments  so  charged  by  virtue  of  this  act, 
or  any  part  thereof,  as  he  would  be  entitled  to  In  case  the  person  against  whom 
such  judgment  shall  have  been  so  entered  up  had  power  to  charpe  the  same  here- 
ditaments, and  had  by  writing  under  his  hand  agreed  to  charge  the  same  with  the 
amount  of  such  judgment  debt  and  interest  thereon  :  Provided  that  no  judgment 
creditor  shall  be  entitled  to  proceed  in  equity  to  obtain  the  benefit  of  such  charge, 
imtil  after  the  expiration  of  one  year  from  the  time  of  entering  up  such  judgment, 
or  in  cases  of  judgments  already  entered  up,  or  to  be  entered  up  before  the  time 
appointed  for  the  commencement  of  this  act,  until  after  the  expiration  of  one 
year  from  the  time  appointed  for  the  commencement  of  this  act,  nor  shall  such 
charge  operate  to  give  the  judgment  creditor  any  preference  in  case  of  the 
bankruptcy  of  the  person  against  whom  judgment  shall  have  been  entered  up, 
unless  such  judgment  shall  have  been  entered  up  one  year  at  least  before  the 
bankruptcy  :  Provided  also,  that  as  regards  purchasers,  mortgagees,  or  creditors, 
who  shall  have  become  such  before  the  time  appointed  for  the  commencement  of 
this  act,  such  judgment  shall  not  affect  lands,  tenements,  or  hereditaments  (a), 
otherwise  than  as  the  same  would  have  been  affected  by  such  judgment  if  this 
act  had  not  passed  ;  Provided  also,  that  nothing  herein  contained  shall  be  deemed 
or  taken  to  alter  or  affect  any  doctrine  of  courts  of  equity  whereby  protection  is 
given  to  purchasers  for  valuable  consideration  without  notice. 

XIV.  And  be  it  enacted.  That  if  any  person  against  whom  any  judgment 
shall  have  been  entered  up  in  any  of  her  Majesty's  superior  courts  at  Westminster 
shall  have  any  government  stock,  funds,  or  annuities,  or  any  stock  or  shares 
of  or  in  any  public  company  in  England  (whether  incorporated  or  not)  (b), 
standing  in  his  name  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for 
him,  it  shall  be  lawful  for  a  judge  of  one  of  the  superior  courts,  on  the  appli- 
cation of  any  judgment  creditor,  to  order  that  such  stock,  funds,  annuities,  or 
shares,  or  such  of  them  or  such  part  thereof  respectively  as  he  shall  think  fit, 
shall  stand  charged  with  the  payment  of  the  amount  for  which  judgment  shall 
have  been  so  recovered,  and  interest  thereon,  and  such  order  shall  entitle  the 
judgment  creditor  to  all  such  remedies  as  he  would  have  been  entitled  to  if  such 
charge  had  been  made  in  his  favour  by  the  judgment  debtor  ;  provided  that  no 
proceedings  shall  be  taken  to  have  the  benefit  of  such  charge,  until  after  the 
expiration  of  six  calendar  months  from  the  date  of  such  order. 

XV.  And  in  order  to  prevent  any  person  against  whom  judgment  shall  have 
been  obtained  from  transferring,  receiving,  or  disposing  of  any  stock,  funds, 
annuities,  or  shares  hereby  authorized  to  be  charged  for  the  benefit  of  the  judg- 
ment creditor  under  an  order  of  a  judge,  be  it  fiirther  enacted,  That  every  order 


Charge  not  to 
be  enforced 
until  after  the 
expiration  of  a 
year. 


Proviso  as  to 
purchasers,  &c 


Stock  and 
shares  in  public 
funds  and 
public  com- 
panies belong- 
ing to  the 
debtor,  and 
standing  in  his 
own  name,  to 
be  charged  by 
order  of  a 
judge,  (c) 


Order  of  judge 
to  be  made  in 
the  first  in- 
stance ex  parte. 


(a)  Now  by  2  &  3  Vict.  c.  11.  s.  7.  no  judgment  until  notice  to  have  any 
more  than  its  old  effect. 

(b)  In  Ford  v. ,  before  Mr.  Justice  Patteson  at   Westminster,    May  8, 

1840,  certain  persons  held  stock  in  trust  for  G.  P.  for  life,  remainder  over. 
G.  P.  conveyed  his  life  interest  in  the  stock,  together  with  his  interest  in  certain 
lands  to  trustees  for  his  creditors,  in  trust  to  mortgage,  to  receive  the  dividends 
or  profits,  and  to  pay  him  an  annuity  out  of  the  residue,  after  paying  the  in- 
terest on  the  debts  and  mortgages.  The  judge  by  order  ex  parte  charged  the 
stock  in  respect  of  G  P.'s  interest  with  a  judgment  of  250/.  The  judge,  on 
cause  being  shown,  discharged  the  ex  parte  order,  and  indorsed  the  summons  — 
"  I  think  this  too  complicated  a  case  to  fall  within  the  act :  I  also  think  there 
was  no  stock  held  in  trust  for  G.  P." 

Since  that  case,  however,  stat.  3  &  4  Vict.  c.  82.  has  very  much  extended  the 
effect  of  this  section.  See  Fowler  v.  Churchill,  11  M.  &  W.  57.,  and  Rogers 
V.  Holloway,  5  M.  &  Gr.  292. 

The  court  cannot  make  or  rescind  an  original  order ;  but  they  may  hear  an 
appeal  against  an  order  absolute.  Fowler  v.  Churchill,  1 1  M.  &  W.  57. ;  Brown 
V.  Bamford,  9  M.  &  W.  42. 

(c)  The  bank,  notwithstanding  the  order,  has  a  right  to  pay  the  dividends  to 
the  legal  owner,  who  is  answerable  for  their  application  in  conformity  with  the 
judge's  order.    Fowler  r,  Churchill,  3  M.  &  W.  323. 
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and  on  notice 
to  the  bank  or 
comi)any  to 
operate  as  a 
distringas. 


Securities  not 
lealised  to  be 
relinquished  if 
the  person 
taken  in  exe- 
cution. 


Judgment 
debts  to  carry 
interest. 


Decrees  and 
orders  of  courts 
of  equity,  &c. 
to  have  effect 
of  judgments. 


of  a  judge  charging  any  government  stock,  funds,  or  annuities,  or  any  stock  or 
shares  in  any  public  company,  under  this  act,  shall  be  made  in  the  first  instance 
ex  parte,  and  without  any  notice  to  the  judgment  debtor,  and  shall  be  an  order 
to  show  cause  only  ;  and  such  order,  if  any  government  stock,  funds,  or  an- 
nuities standing  in  the  name  of  the  judgment  debtor  in  his  own  right,  or  in 
the  name  of  any  person  in  trust  for  him,  is  to  be  affected  by  such  order,  shall 
restrain  the  governor  and  company  of  the  bank  of  England  from  permitting  a 
transfer  of  such  stock  in  the  meantime  and  until  such  order  shall  be  made  abso- 
lute or  discharged  ;  and  if  any  stock  or  shares  of  or  in  any  public  company 
standing  in  the  name  of  the  judgment  debtor  in  his  own  right,  or  in  the  name 
of  any  person  in  trust  for  him,  is  or  are  to  be  affected  by  any  such  order,  shall 
in  like  manner  restrain  such  public  company  from  permitting  a  transfer  thereof; 
and  that  if,  after  notice  of  such  order  to  the  person  or  persons  to  be  restrained 
thereby,  or  in  case  of  corporations  to  any  authorized  agent  of  such  corporation, 
and  before  the  same  order  shall  be  discharged  or  made  absolute,  such  corporation 
or  person  or  persons  shall  permit  any  such  transfer  to  be  made,  then  and  in 
such  case  the  corporation  or  person  or  persons  so  permitting  such  transfer  shall 
be  liable  to  the  judgment  creditor  for  the  value  or  amount  of  the  property  so 
charged  and  so  transferred,  or  such  part  thereof  as  may  be  suflicient  to  satisfy 
his  judgment ;  and  that  no  disposition  of  the  judgment  debtor  in  the  meantime 
shall  be  valid  or  effectual  as  against  the  judgment  creditor ;  and  further,  that, 
unless  the  judgment  debtor  shall  within  a  time  to  be  menticmed  in  such  order 
show  to  a  judge  of  one  of  the  said  superior  courts  sufficient  cause  to  the  con- 
trary, the  said  order  shall,  after  proof  of  notice  thereof  to  the  judgment  debtor, 
his  attorney  or  agent,  be  made  absolute :  Provided  that  any  such  judge  shall, 
upon  the  application  of  the  judgment  debtor,  or  any  person  interested,  liave 
full  power  to  discharge  or  vary  such  order,  and  to  award  such  costs  upon  such 
application  as  he  may  think  fit. 

XVI.  And  be  it  enacted,  'ITiat  if  any  judgment  creditor,  who  imder  the 
powers  of  this  act  shall  have  obtained  any  charge  or  be  entitled  to  the  benefit 
of  any  security  whatsoever,  shall  afterwards,  and  before  the  property  so  charged 
or  secured  shall  have  been  converted  into  money  or  realised,  and  the  produce 
thereof  applied  towards  payment  of  the  judgment  debt,  cause  the  person  of 
the  judgment  debtor  to  be  taken  or  charged  in  execution  upon  such  judgment, 
then  and  in  such  case  such  judgment  creditor  shall  be  deemed  and  taken  to 
have  relinquished  all  right  and  title  to  the  benefit  of  such  charge  or  security, 
and  shall  forfeit  the  same  accordingly. 

XVII.  And  be  it  enacted,  Tliat  every  judgment  debt  shall  carry  interest  at 
the  rate  of  four  pounds  per  centum  per  annum  from  the  time  of  entering  up 
the  judgment  (a),  or  from  the  time  of  the  commencement  of  this  act  in  cases 
of  judgments  then  entered  up  and  not  carrying  interest,  until  the  same  shall  be 
satisfied ;  and  such  interest  may  be  levied  under  a  writ  of  execution  on  such 
judgment,  (b) 

XVIII.  And  he  it  enacted,  That  all  decrees  and  orders  of  courts  of  equity, 
and  all  rules  (c)  of  courts  of  common  law,  and  all  orders  of  the  lord  chancellor 
or  of  the  court  of  review  in  matters  of  bankruptcy,  and  all  orders  of  tlie  lord 
chancellor  in  matters  of  lunacy,  whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses,  shall  be  payable  to  any  person  (d),  shall  have  the  effect 
of  judgments  in  the  superior  courts  of  common  law,  and  the  persons  to  whom 
any  such  monies,  or  costs,  charges,  or  expenses,  shall  be  payable,  shall  be 
deemed  judgment  creditors  within  the  meaning  of  this  act ;  and  all  powers 
hereby  given  to  the  judges  of  the  superior  courts  of  comiuon  law  with  respect 


(a)  See  Fisher  v.  Dudding,  3  M.  &  Gr.  238. 

(b)  See  Steinfall  v.  Robinson,  3  M.  &  Gr.  407. 

(c)  This  includes  interpleader  rules.     Cetti  v.  Bartlett,  9  M.  &  W.  840. 

(d)  This  is  confined  to  cases  where  the  money  to  be  paid  by  virtue  of  the 
rule  is  expressed  by  the  rule  itself,  consequently,  in  case  of  an  award,  as  the  rule 
making  the  submission  a  rule  of  court  mentions  no  specific  sum,  execution  can- 
not issue  on  it,  but  there  must  be  another  rule,  calling  on  the  party  to  show 
cause  why  he  should  not  pay  the  sum  awarded.  Jones  v.  Williams,  1 1  Ad.  & 
E.  175. 
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to  matters  depending  in  the  same  courts  shall  and  may  be  exercised  by  courts 
of  equity  with  respect  to  matters  therein  depending,  and  by  the  lord  chancellor 
and  the  court  of  review  in  matters  of  bankruptcy,  and  by  the  lord  chancellor 
in  matters  of  lunacy  ;  and  all  remedies  hereby  given  to  judgment  creditors  are 
in  like  manner  given  to  persons  to  whom  any  monies,  or  costs,  charges  or 
expenses,  are  by  such  orders  or  rules  respectively  directed  to  be  paid. 

XIX.  (a)  Provided  always,  and  be  it  further  enacted,  That  no  judgment  of   No  judgment, 
any  of  the  said  superior  courts,  nor  any  decree  or  order  in  any  court  of  equity,    decree,  &c.  to 
nor  any  rule  of  a  court  of  common  law,  nor  any  order  in  bankruptcy  or  lunacy,    affect  real 
shall  by  virtue  of  this  act  affect  any  lands,  tenements,  or  hereditaments,  as  to    estate,  other- 
purchasers,  mortgagees,  or  creditors,  unless  and  until  a  memorandum  or  minute,    wise  than  as 
containing  the  name,  and  the  usual  or  last  known  place  of  abode,  and  the  title,    before  the  act, 
trade,  or  profession  of  the  person  whose  estate  is  intended  to  be  affected  thereby,    until  regis- 
and  the  court  and  the  title  of  the  cause  or  matter  in  which  such  judgment,    tered. 
decree,  order,  or  rule  shall  have  been  obtained  or  made,  and  the  date  of  such 

judgment,  decree,  order,  or  rule,  and  the  account  of  the  debt,  damages,  costs, 
or  monies  thereby  recovered  or  ordered  to  be  paid,  shall  be  left  with  the  senior 
master  of  the  court  of  common  pleas  at  Westminster,  who  shall  forthwith  enter 
the  same  particulars  in  a  book  in  alphabetical  order  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  such  judgment,  decree,  order,  or  rule  ; 
and  such  officer  shall  be  entitled  for  any  such  entry  to  the  sum  of  five  shil- 
lings ;  and  all  persons  shall  be  at  liberty  to  search  the  same  book  on  payment 
of  the  sum  of  one  shilling. 

XX.  And  be  it  enacted,  That  such  new  or  altered  writs  shall  be  sued  out  of   New  writs  to 
the  courts  of  law,  equity,  and  bankruptcy  as  may  by  such  courts  respectively    be  framed, 
be  deemed  necessary  or  expedient  for    giving  effect  to  the  provisions  herein- 
before contained,  and  in  such  forms  as  the  judges  of  such  courts  respectively 

shall  from  time  to  time  think  fit  to  order  ;  and  the  execution  of  such  writs  shall 
be  enforced  in  such  and  the  same  manner  as  the  execution  of  writs  of  execution 
is  now  enforced,  or  as  near  thereto  as  the  circumstances  of  the  cases  will  admit ; 
and  that  any  existing  writ,  the  form  of  which  shall  be  in  any  manner  altered  in 
pursuance  of  this  act,  sliall  nevertheless  be  of  the  same  force  and  virtue  as  if 
no  alteration  had  been  made  therein,  except  so  far  as  the  effect  thereof  may  be 
varied  by  this  act. 

XXI.  And  be  it  enacted.  That  all  the  remedies,  authorities,  and  provisions  of   Powers,  &c.  of 
this  act  applicable  to  her  Majesty's  superior  courts  of  common  law  at  West-    this  act  ap- 
minster,  and  the  judgments  and   proceedings  therein,  shall  extend  to  and  be    plicable  to  the 
applicable  to  the  court  of  common  pleas  of  the  county  palatine  of  Lancaster    courts  and 
and  the  court  of  pleas  of  the  county  palatine  of  Durham  within  the  limits  of  judges  at  West- 
the  jurisdiction  of  the  same  courts  respectively  ;  and  the  judgments  of  each  of   minster  to  be 
the  said  last-mentioned  courts  shall,  within  the  limits  of  the  jurisdiction  of  the    applicable  to 
same  courts  respectively,  have  the  same  effect  in  all  respects  as  the  judgments    courts  of  Lan- 
of  any  of  her  Majesty's  said  superior  courts  at  Westminster  under  and  by  virtue    caster  and 

of  this  act ;  and  all  powers  and  authorities  hereby  given  to  the  judges  or  any  Durham, 
judge  of  her  Majesty's  superior  courts  at  Westminster,  with  respect  to  matters 
depending  in  the  same  courts,  shall  and  may  be  exercised  by  the  judges  or  any 
judge  of  the  said  court  of  common  pleas  at  Lancaster,  or  the  justices  or  any 
justice  of  the  said  court  of  pleas  at  Durham,  with  respect  to  matters  therein 
depending,  and  within  the  jurisdiction  of  the  same  courts  respectively  :  Provided 
always,  that  no  judgment  of  either  of  the  same  last-mentioned  courts  shall  by 
virtue  of  this  act  affect  any  lands,  tenements,  or  hereditaments,  as  to  purchasers, 
mortgagees,  or  creditors,  unless  and  until  a  memorandum  or  minute,  containing 
the  name  and  the  usual  or  last  known  place  of  abode,  and  title,  trade,  or  pro- 
fession of  the  plaintiff  and  defendant,  the  date  when  such  judgment  was  signed, 


(a)  See  now  the  enactment  of  2  &  3  Vict,  c.  1 1.,  which  abolishes  the  docketting 
of  judgments  under  the  act  of  W.  &  M.,  directs  all  such  judgments  to  be  by 
1841  re-entered  as  required  by  this  and  that  act,  and  prescribes  new  formalities. 
The  year  and  day  of  leaving  the  memorandum  with  the  master  is  to  be  inserted ; 
and  a  registry  is  required  every  five  years.  As  to  purchasers  see  sec.  7.  And 
see  3  &  4  Vict.  c.  82.  as  to  the  effect  of  judgments  of  which  no  memorandum 
has  been  left  on  purchasers  with  notice. 
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and  the  amount  of  the  debt,  damages,  and  costs  tliereby  recovered,  shall  be  left 
with  the  prothonotary  or  deputy  prothonotary,  or  some  other  officer  to  be 
appointed  for  that  purpose  by  the  said  courts  respectively,  who  shall  forthwith 
enter  the  same  particulars  in  a  book  in  alphabetical  order  by  the  name  of  the 
person  whose  estate  is  to  be  affected  thereby  ;  and  such  officer  shall  be  entitled 
for  every  such  entry  to  the  sum  of  two  shillings  and  sixpence  ;  and  all  persons 
shall  be  at  liberty  to  search  the  same  book  on  payment  of  the  sum  of  one 
shilling :  And  provided  also,  that  no  order  or  other  proceeding  under  this  act 
made  by  any  justice  or  justices  of  the  said  court  of  common  pleas  of  the  county 
palatine  of  Lancaster  or  the  court  of  pleas  in  the  county  palatine  of  Durham 
shall  be  valid  or  effectual,  except  made  in  open  court  on  one  of  the  court 
or  return  days  of  the  same  court,  or  except  such  justice  or  justices  shall  be  also 
a  judge  or  judges  of  one  of  the  said  courts  at  Westminster  :  Provided  also,  that 
no  order  directing  any  person  or  persons  to  be  held  to  bail  under  this  act,  nor 
any  order  for  discharging  out  of  custody  any  person  or  persons  arrested  under 
this  act,  shall  be  made  by  any  justice  or  justices  of  the  court  of  pleas  in  the 
county  palatine  of  Durham,  who  shall  not  be  a  judge  or  judges  of  one  of  the 
said  courts  of  common  law  at  Westminster. 
For  removal  of  XXII.  And  be  it  enacted.  That  in  all  cases  where  final  judgment  shall  be 
judgments  of  obtained  in  any  action  or  suit  in  any  inferior  court  of  record,  in  which  at  the 
inferior  courts,  time  of  passing  of  this  act  a  barrister  of  not  less  than  seven  years'  standing  shall 
act  as  judge,  assessor,  or  assistant  in  the  trial  of  causes,  and  also  in  all  cases 
where  any  rule  or  order  shall  be  made  by  any  such  inferior  court  of  record  as 
aforesaid  whereby  any  sum  of  money  or  any  costs,  charges,  or  expenses  shall  be 
payable  to  any  person,  it  shall  be  lawful  for  the  judges  of  any  of  her  Majesty's 
superior  courts  of  record  at  Westminster,  or  if  such  inferior  court  be  within  the 
county  palatine  of  Lancaster,  for  the  judges  of  the  court  of  common  pleas  at 
Lancaster,  or  for  any  judge  of  any  of  the  said  courts  at  chambers,  either  in 
term  or  vacation,  upon  the  application  of  any  person  who  at  the  time  of  the 
commencement  of  this  act  shall  have  recovered,  or  who  shall  at  any  time  there- 
after recover  such  judgment,  or  to  whom  any  money  or  costs,  charges  or 
expenses,  shall  be  payable  by  such  rule  or  order  as  aforesaid,  or  upon  the 
application  of  any  person  on  his  behalf,  and  upon  the  production  of  the  record 
of  such  judgment,  or  upon  the  production  of  such  rule  or  order,  such  record,  or 
rule,  or  order,  as  the  case  may  be,  being  respectively  under  the  seal  of  the 
inferior  court  and  signature  of  the  proper  officer  thereof,  to  order  and  direct  the 
judgment,  or,  as  the  case  may  be,  the  rule  or  order,  of  such  inferior  court  to  be 
removed  into  the  said  superior  court,  or  into  the  court  of  common  pleas  at 
Lancaster,  as  the  case  may  be,  and  immediately  thereupon  such  judgment,  rule, 
or  order  shall  be  of  the  same  force,  charge,  and  effect  as  a  judgment  recovered 
in,  or  a  rule  or  order  made  by  such  superior  court,  and  all  proceedings  shall  and 
may  be  immediately  had  and  taken  thereupon  or  by  reason  or  in  consequence 
thereof  (a),  as  if  such  judgment  so  recovered,  or  rule  or  order  so  made,  had 
been  originally  recovered  in  or  made  by  the  said  superior  court,  or  into  the  court 
of  common  pleas  at  Lancaster,  as  the  case  may  be ;  and  all  the  reasonable  costs 
and  charges  attendant  upon  such  application  and  removal  shall  be  recovered  in 
like  manner  as  if  the  same  were  part  of  such  judgment  or  rule  or  order  :  Pro- 
vided always,  that  no  such  judgment  or  rule  or  order,  when  so  removed  as 
aforesaid,  shall  affect  any  lands,  tenements,  or  hereditaments,  as  to  purchasers, 
mortgagees,  or  creditors,  any  further  than  the  same  would  have  done  if  the  same 
had  remained  a  judgment,  rule,  or  order  of  such  inferior  court,  unless  and  until 
a  writ  of  execution  thereon  shall  be  actually  put  into  the  hands  of  the  sheriff  or 
other  officer  appointed  to  execute  the  same. 
Powers  now  XXIII.  (b)  And  whereas  it  is  expedient  to  continue,  for  the  purposes  herein- 

vested  in  the         after  mentioned,  the  laws  now  in  forcefortherelief  of  insolvent  debtors  in  England, 
court  for  relief    and  to  make  further  provision  for  the  relief  of  insolvent  debtors  ;  be  it  therefore 


(a)  But  no  objection  on  the  score  of  mere  irregularity  below.  Simons  ». 
De  Winter,  8  Dowl.  646. 

(6)  Here  begins  the  insolvency  portion  of  the  statute.  As  to  the  mode  of 
pleading  where  the  insolvent  is  plaintiff,  see  Tucker  r.  Webster,  10  M.  &  W. 
375. 
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further  enacted,  That  from  and  after  the  passing  of  this  act  the  powers  vested  in    of  insolvent 

the  court  now  established  for  the  relief  of  insolvent  debtors  in  England  shall  be    debtors  con- 

and  the  same  are  hereby  continued  and  vested  in  the  court  to  be  continued  by    tinned  for  the 

virtue  of  this  act,  as  herein-after  provided,  in  so  far  as  the  same  relate  to  or  may    purposes  herein 

be  exercised  in  the  matters  of  the  petitions  of  any  persons  who,  before  the  time    mentioned. 

appointed  for  the   commencement  of  this  act,  shall  have  petitioned  the    said 

court  now  established  for  relief,  under  the  provisions  of  any  act  or  acts  for  the 

relief  of  insolvent  debtors  in  England,  or  of  any  persons  who  have  obtained  their 

discharge  by  virtue  of  any  act  for  the  relief  of  insolvent  debtors  in  England ; 

and  that  all  things  shall  and  may  be  done  by  all  persons  relating  to  the  matters 

of  all  such  petitions  which  such  persons  might  have  done,  if  the  laws  now  in 

force  with  respect  to  insolvent  debtors  in  England  had  been  continued  by  this 

act. 

XXIV.  And  be  it  enacted,  That  the  court  now  established  for  the  relief  of   Court  now 
insolvent  debtors  in  England  shall  be  continued,  and  that  the  present  chief  and    established, 
other  commissioners  of  the  said  court  shall  continue  to  be  the  chief  and   other    and  commis- 
comraissioners  of  the  court  so  hereby  continued,  and  to  preside  therein ;  and    sioners  and 
that  it  shall  be  lawful  for  her  Majesty,  from  time  to  time,  upon  any  vacancy  in    officers,  to  be 
any  of  the  said  offices  of  chief  or  other  commissioner  by  death  or  otherwise,  to    continued, 
appoint  other  fit  persons,  being  barristers  at  law  of  ten  years'  standing  at  the 

least,  to  be  such  chief  or  other  commissioners,  and  to  preside  in  the  said  court 
accordingly  ;  and  that  the  present  chief  clerk,  provisional  assignee,  and  other 
officers  of  the  said  court,  shall  continue  to  be  the  chief  clerk,  provisional 
assignee,  and  other  officers  of  the  court  so  hereby  continued ;  and  that  it  shall 
be  lawful  for  the  said  court,  from  time  to  time,  upon  any  vacancy  in  any  of  the 
said  offices  by  death  or  otherwise,  to  appoint  other  fit  persons  to  be  such  chief 
clerk,  provisional  assignee,  and  other  officers ;  and  that  the  court  so  hereby 
continued  as  aforesaid  shall  at  all  times  have  power  to  appoint  such  officers  as 
the  lord  chancellor,  and  the  lords  chief  justices  of  the  courts  of  queen's  bench 
and  common  pleas,  and  the  lord  chief  baron  of  the  exchequer,  shall  judge  to  be 
necessary,  and  in  such  manner  as  they  shall  direct. 

XXV.  And  be  it  enacted.  That  the  commissions  of  the  said  chief  commis-    Commissioners 
sioner   and  other  commissioners  of  the  said  court,  hereby  continued  in  their    to  hold  their 
offices  or  hereafter  to  be  appointed  as  aforesaid,  shall   be  continued  and  remain    offices  during 
in  full  force  during  their  good  behaviour,  notwithstanding  the  demise  of  her    good  be- 
Majesty  (whom  God  long  preserve),  or  of  any  of  her  heirs  or  successors.  haviour,  but 

XXVI.  Provided  always,  and  be  it  enacted,  That  it  may  be  lawful  for  her    removable  on 
Majesty,  her  heirs,  and  successors,  to  remove  any  such  chief  or  other  commis-    address  of  both 
sioner  of  the  said  court  upon  the  address  of  both  houses  of  parliament.  Houses. 

XXVII.  And  be  it  enacted.  That  the  said  court  for  the  relief  of  insolvent    Court  to  be  a 
debtors  in  England  shall  be  a  court  of  record  for  the  purposes  of  this  act;  and    court  of  record, 
shall  cause  to  be  sealed  with  the  seal  of  the  said  court   all  such  records,  pro-    gg^j  q{  ^jjg 
ceedings,  documents,  and  copies  of  the  same  as  are  herein-after  expressly  re-    court, 
quired  to  be  so  sealed,  and  such  other  records,  proceedings,  documents,  and 

copies  of  the  same  as  the  said  court  shall  at  any  time  direct ;  and  that  the  said  Powers  of 
court,  or  any  commissioner  thereof,  acting  under  the  powers  of  this  act,  may  court  and  com* 
adjourn  any  sitting  of  the  said  court  or  commissioner,  as  may  be  requisite,  and  missioners. 
may  administer  oaths,  and  examine  all  parties  and  witnesses  upon  oath,  for  the 
purposes  of  this  act,  and  shall  have  such,  like,  and  the  same  powers  of  com- 
pelling the  attendance  of  witnesses,  both  before  the  said  court  and  before  any 
commissioner  thereof,  acting  as  aforesaid,  and  before  an  officer  of  the  court,  or 
examiner,  as  herein-after  mentioned,  and  before  such  justices  as  are  herein- 
after mentioned,  and  of  requiring  and  compelling  the  production  of  books  and 
writings,  as  are  now  possessed  by  any  of  the  superior  courts  at  Westminster,  and 
to  order  any  prisoner,  whose  estate  shall,  by  an  order  to  be  made  under  this  act 
as  herein-after  mentioned,  have  been  vested  in  the  provisional  assignee  of  the 
said  court,  or  any  prisoner  who  shall  be  a  necessary  and  material  witness  in  any 
matter  pending  in  the  said  court,  to  be  brought  before  the  said  court  or  com- 
missioner, or  officer  or  examiner,  or  justices,  as  often  as  shall  be  requisite ;  and 
that  the  said  court,  or  any  commissioner  thereof  acting  as  aforesaid,  shall  have 
the  power  of  committing  all  persons  guilty  of  any  contempt  of  the  said  court 
to  the  prison  of  the  Queen's  Bench,  or  to  the  common  gaol  of  any  county  in 
which  such  person  shall  be  or  shall  usually  reside;  and  that  the  said  court 
shall  have  the  power  of  fining  in  a  summary  way,  or  removing,  any  of  the 
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Court  to  sit  at 
the  court  house 
in  Portugal- 
street,  and 
elsewhere,  if 
necessary. 
One  commis- 
sioner may  hear 
matters  out  of 
court  upon 
summons. 


Court  to  sit 
twice  a  week. 

Power  to  re- 
gulate sittings 
otherwise 
during  certain 
periods. 


Commissioners 
to  make  circuit. 

Power  of  com- 
missioner on 
circuit. 


Time  and  man- 
ner of  making 
circuits. 


Travelling  ex- 
penses to  be 
paid  by  the 
treasury. 


officers  of  the  said  court  who  shall  be  guilty  of  any  negligence,  wilful  or  unne- 
cessary delay,  or  other  misconduct  whatsoever :  Provided  always,  that  the 
said  court,  or  any  commissioner  thereof,  shall  not  have  the  power  of  awarding 
costs  against  any  person  or  persons  whomsoever,  except  in  such  cases  only 
where  such  costs  are  herein-after  expressly  mentioned  and  permitted  to  be 
awarded  by  this  act ;  and  that  nothing  herein  contained  shall  extend  to  the 
compelling  the  attendance  of  any  witness,  unless  the  party  on  whose  behalf 
such  witness  shall  be  required  to  attend  shall  have  previously  tendered  to  such 
witness  such  allowance  for  expenses  for  his  attendance  as  in  the  judgment  of  the 
said  court,  or  of  a  commissioner  thereof,  shall  appear  to  be  reasonable. 

XXVIII.  And  be  it  enacted,  That  all  proceedings  and  matters  to  be  heard 
by  the  said  court  for  the  relief  of  insolvent  debtors  shall  be  heard  and  deter- 
mined by  the  said  court  at  the  court  house  of  the  said  court  in  Portugal-street, 
Lincoln's-Inn- Fields,  unless  the  said  court  shall  at  any  time  see  cause  to  appoint 
its  sittings  in  any  other  place,  and  shall  appoint  the  same  accordingly,  which  it 
is  hereby  empowered  to  do ;  and  that  it  shall  be  lawful  for  any  one  commissioner 
to  hear  and  determine  out  of  court,  upon  summons  to  the  proper  parties,  all 
matters  and  things  relating  to  any  person  whose  estate  shall,  by  an  order  to  be 
made  under  this  act  as  herein-after  mentioned,  have  been  vested  in  the  provi- 
sional assignee  of  the  said  court,  or  to  his  estate  or  effects,  or  the  assignee  or 
assignees  thereof,  except  the  hearing,  re-hearing,  or  any  examination  of  any 
such  person  ;  and  the  order  made  in  any  such  behalf  by  such  commissioner 
shall  be  of  as  full  force  and  effect,  to  all  intents  and  purposes,  as  if  the  same 
had  been  made  by  the  said  court,  unless  the  same  shall,  upon  application  to  the 
said  court  at  the  next  following  sitting  thereof,  be  by  the  said  court  rescinded  or 
altered. 

XXIX.  And  be  it  enacted,  That  the  said  court  for  the  relief  of  insolvent 
debtors  shall  sit  for  the  despatch  of  business  twice  at  least  in  every  week 
throughout  the  year,  and  one  or  more  of  the  said  commissioners  shall  attend  for 
that  purpose;  Provided  nevertheless.  That  from  and  after  the  expiration  of  six 
weeks  from  the  last  day  of  Trinity  term  until  the  first  day  of  November  in 
every  year  the  said  court  shall  have  full  power  and  authority  to  regulate  and 
appoint  the  sittings  of  the  said  court,  at  such  times  as  to  the  said  court  shall 
appear  fit  and  necessary  for  the  due  administration  of  justice  in  the  said  court; 
and  that  no  adjournment  of  the  said  court  during  the  period  aforesaid  shall 
be  at  any  time  for  more  than  six  weeks. 

XXX.  And  be  it  enacted.  That  three  of  the  said  commissioners  shall  from 
time  to  time  severally  make  circuits,  and  give  their  attendance  at  the  several 
assize  or  other  towns  or  places  at  which  any  prisoner  or  prisoners  shall  be  or- 
dered to  appear,  as  herein-after  provided ;  and  that  upon  such  prisoner's  ap- 
pearance before  such  commissioner  on  his  circuit  it  shall  be  lawful  for  such 
commissioner  to  make  all  such  orders,  and  to  give  all  such  directions,  and  to  do 
all  such  matters  and  things  requisite  for  the  discharging  or  remanding  of  such 
prisoner,  and  otherwise  respecting  such  prisoner,  and  his  schedule,  and  his  cre- 
ditors and  assignees,  as  the  said  court  for  the  relief  of  insolvent  debtors  may 
make,  give,  or  do  in  the  matters  of  petitions  heard  by  the  said  court,  according 
to  this  act ;  and  that  in  each  and  every  matter  to  be  heard  and  inquired  into  by 
such  commissioner,  according  to  the  provisions  of  this  act,  such  commissioner 
shall  have  the  same  power  as  the  said  court  would  have  therein  if  the  same 
were  heard  and  inquired  into  by  the  said  court ;  and  that  all  judgments,  rules, 
orders,  directions,  and  proceedings  pronounced,  made,  and  done  in  all  and 
every  the  matters  aforesaid  by  such  commissioners  shall  be  transmitted  to  the 
said  court,  signed  by  such  commissioner,  to  be  a  record  of  the  said  court,  and 
to  be  kept  as  such  among  the  records  thereof. 

XXXI.  And  be  it  enacted,  That  the  said  circuits  shall  be  made  three  times 
in  each  year,  if  requisite,  and  that  the  time  and  manner  of  making  the  same,  and 
the  officers  necessary  to  attend  the  commissioners  thereupon,  shall  be  regulated 
in  such  manner  as  shall  be  appointed  by  the  commissioners  of  the  said  court, 
with  the  approbation  of  one  of  her  Majesty's  principal  secretaries  of  state  for  the 
time  being ;  and  that  it  shall  be  lawful  for  the  lord  high  treasurer  or  lords  com- 
missioners of  her  Majesty's  treasury  of  the  united  kingdom  of  Great  Britain  and 
Ireland  for  the  time  being  to  direct  that  such  sum  or  sums  shall  be  paid,  as  may 
appear  fit  and  necessary  for  the  defraying  the  travelling  expenses  of  such  com- 
missioners and  officers  in  execution  of  their  duties  under  this  act ;  and  that 
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durinpf  the  said  circuits  one  of  the  said  commissioners  shall  be  attendant  and 
presiding  in  the  said  court :  Provided  always,  That  if  on  any  particular  occa- 
sion the  said  commissioners  shall  be  of  opinion  that  it  would  be  expedient  that 
all  the  said  commissioners  should  be  absent  from  the  said  court  on  circuits  in 
different  places  at  the  same  time,  it  shall  be  lawful  for  such  commissioners  to 
state  such  opinion,  together  with  the  grounds  and  reasons  thereof,  in  writing,  to 
one  of  her  Majesty's  principal  secretaries  of  state  for  the  time  being;  and 
thereupon,  if  such  secretary  of  state  shall  approve  thereof,  and  such  approval 
shall  be  notified  in  writing  to  such  commissioners  by  such  secretary  of  state,  it 
shall  be  lawful  for  all  the  said  commissioners  to  be  so  absent  from  the  said  court 
as  aforesaid  at  the  same  time,  in  such  places  respectively  as  shall  be  so  stated 
and  approved,  and  for  that  purpose  to  adjourn  the  said  court  for  such  time  as 
shall  be  approved  in  and  by  such  notification. 

XXXII.  And  be  it  enacted,  That  the  said  court  for  the  relief  of  insolvent 
debtors  shall  cause  notice  of  the  time  and  place  or  places  of  the  attendance  of 
such  commissioner  in  each  assize  or  other  town  or  place,  according  to  this  act, 
to  be  given  in  the  London  Gazette,  and  in  some  public  journal  or  newspaper 
circulated  in  the  county  wherein  such  town  or  place  is  situate,  once  in  each  of 
the  two  weeks  immediately  preceding  the  time  appointed  for  such  attendance  : 
Provided  always,  Tliat  if  on  the  day  appointed  for  such  attendance  such  com- 
missioner shall  not  attend  at  the  court  house  or  other  place  appointed  for  such 
attendance,  then  and  in  every  such  case  the  court  to  be  held  by  such  commis- 
sioners shall  be  considered  as  adjourned  to  the  ensuing  day,  not  being  a  Sun- 
day ;  and  if  the  ensuing  day  should  be  a  Sunday,  then  to  the  next  day,  Monday, 
and  so  on  from  day  to  day  until  the  said  commissioner  shall  give  his  attendance ; 
and  that  all  persons  summoned  or  bound,  or  having  occasion  to  attend  such 
court,  shall  thereupon  be  bound  to  attend  the  same,  according  to  every  such 
adjournment,  in  the  same  manner  in  all  respects  as  if  the  said  commissioner  had 
regularly  sat  and  so  adjourned  the  said  court ;  and  that  when  such  commis- 
sioner shall  so  give  his  attendance  he  shall  proceed  to  despatch  the  business  of 
the  s;iid  court  in  the  same  manner  in  all  respects  as  if  he  had  regularly  sat,  and 
had  himself  made  such  adjournment  or  adjournments  of  the  same  ;  and  that  he 
shall  thereupon  without  delay  state  in  writing  the  reason  or  cause  which  pre- 
vented his  attendance  on  the  day  appointed  for  such  attendance,  and  shall  sub- 
scribe such  statement,  and  shall  send  the  same  forthwith  by  her  Majesty's  post 
to  one  of  her  Majesty's  principal  secretaries  of  state. 

XXX I I I.  And  be  it  enacted,  That  if  the  chief  or  other  commissioner  of  the 
said  court  for  the  relief  of  insolvent  debtors  shall  at  anytime,  not  being  the  time 
of  his  circuit,  be  by  illness  or  other  reasonable  cause  for  a  time  disabled  from 
performing  his  duties,  it  shall  be  lawful  for  any  fit  person,  being  a  barrister  at 
law,  and  appointed  by  one  of  her  Maje'ty's  principal  secretaries  of  state,  to  exe- 
cute the  duties  of  such  chief  or  other  commissioner  during  such  disability  ;  and 
if  such  disability  shall  occur  during  the  time  appointed  for  the  circuit  of  such 
chief  or  other  commissioner  it  shall  be  lawful  for  any  fit  person,  being  a  bar- 
rister at  law,  and  nominated  by  such  chief  or  other  commissioner,  to  execute 
the  duties  of  such  chief  or  other  commissioner  on  such  circuit  as  aforesaid  during 
such  disability  ;  and  that  all  things  done  according  to  the  provisions  of  this  act 
by  such  person  so  nominated  or  appointed  as  aforesaid,  as  the  case  may  be, 
during  such  disability  as  aforesaid,  shall  be  good  and  valid  to  all  intents  and 
purposes  as  if  the  same  had  been  done  by  such  chief  or  other  commissioner : 
Provided  always.  That  such  chief  or  other  commissioner,  if  such  disability  as 
aforesaid  shall  occur  during  the  time  appointed  for  his  circuit,  shall  forthwith 
state  the  same,  together  with  the  cause  thereof,  and  such  nomination,  in 
writing,  and  shall  subscribe  such  statement,  and  shall  send  the  same  forthwith 
by  her  Majesty's  post  to  one  of  her  Majesty's  principal  secretaries  of  state. 

XXXIV.  And  be  it  enacted.  That  no  fee  or  gratuity  shall  be  received  or 
taken  by  the  said  court  for  the  relief  of  insolvent  debtors,  or  any  officer  thereof, 
of  or  from  any  person  whomsoever,  on  any  pretence  whatsoever,  except  such 
fees  as  shall  at  any  time  be  specified  in  a  list  thereof  to  be  signed  by  the  com- 
missioners of  the  said  court,  a  copy  of  which  list  shall  always  be  exposed  to 
view  in  the  office  of  the  said  court. 

XXXV.  And  be  it  enacted.  That  from  and  after  the  time  appointed  for  the 
commencement  of  this  act,  it  shall  be  lawful  for  any  person  who  shall  be  in 
actual  custody  within  the  walls  of  any  prison  in  that  part  of  the  united  kingdom  * 
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called  England,  upon  any  process  whatsoever,  for  or  by  reason  of  any  debt, 
damages,  costs,  sum  or  sums  of  money,  or  for  or  by  reason  of  any  contempt  of 
any  court  whatsoever  for  nonpayment  of  any  sum  or  sums  of  money,  or  of  costs 
taxed  or  untaxed,  either  ordered  to  be  paid,  or  to  the  payment  of  which  such 
person  would  be  liable  in  purging  such  contempt,  or  in  any  manner  in  conse- 
quence or  by  reason  of  such  contempt,  at  any  time  within  the  space  of  fourteen 
days  next  after  the  commencement  of  the  actual  custody  of  such  prisoner, 
whether  such  commencement  shall  have  been  in  the  same  prison,  or  in  any 
other  prison,  or  the  rules  or  liberties  of  any  prison,  or  afterwards,  if  the  said 
court  shall  in  any  case  think  reasonable  to  permit  the  same,  to  apply  by  petition 
in  a  summary  way  to  the  said  court  for  the  relief  of  insolvent  debtors  for  his 
discharge  from  such  custody,  according  to  the  provisions  of  this  act ;  and  in 
such  petition  shall  be  stated  the  time  and  place  of  the  first  arrest  of  such  prisoner 
in  the  cause  or  causes  wherein  he  shall  then  be  detained,  and  the  time  of  his 
commitment  to  the  prison  where  he  shall  then  be  confined ;  and  if  such  prisoner 
shall  not  have  been  in  the  same  custody  from  the  time  of  such  first  arrest,  then 
the  means  and  manner  by  which  the  change  of  custody  of  such  prisoner  has 
taken  place,  and  also  the  name  or  names  of  the  person  or  persons  at  whose  suit 
or  prosecution  such  prisoner  shall  at  the  time  of  presenting  such  petition  be 
detained  in  custody,  and  the  amount  of  the  debtor  debts,  sum  or  sums  of  money, 
and  of  such  costs  as  aforesaid,  so  far  as  the  amount  of  such  costs  is  ascertained,  for 
which  he  shall  be  so  detained ;  and  such  prisoner  shall  in  such  petition  state 
whether  such  prisoner  has  given  notice  to  the  keeper  of  the  gaol  or  prison  in 
which  he  shall  be  confined  of  his  intention  to  present  the  said  petition,  which 
notice  the  said  prisoner  is  hereby  rpquired  to  give  in  writing  to  the  keeper  of  such 
gaol  or  prison ;  and  such  prisoner  shall  in  such  petition  state  that  he  is  willing 
that  all  his  real  and  personal  estate  and  effects  shall  be  vested  in  the  provisional 
assignee  for  the  time  being  of  the  estates  and  effects  of  insolvent  debtors  in 
England,  according  to  the  provisions  of  this  act,  and  shall  pray  to  be  discharged 
from  custody,  and  to  have  future  liberty  of  his  person,  against  the  demands  for 
which  such  prisoner  shall  be  then  in  custody,  and  against  the  demands  of  all 
other  persons  who  shall  be  or  claim  to  be  creditors  of  such  prisoner  at  the  time 
of  presenting  such  petition ;  which  petition  shall  be  subscribed  by  the  said 
prisoner,  and  shall  forthwith  be  filed  in  the  said  court. 

XXXVI.  And  be  it  enacted,  Tliat  if  any  prisoner  who  at  the  time  appointed 
for  the  commencement  of  this  act  shall  have  been  committed  to  any  prison  or 
gaol,  and  charged  in  execution  for  any  debt,  damages,  or  any  costs,  or  sum  or 
sums  of  money,  or  committed  for  or  by  reason  of  any  contempt  of  any  court 
whatsoever  for  nonpayment  of  any  sum  or  sums  of  money,  or  of  costs,  taxed  or 
untaxed,  either  ordered  to  be  paid,  or  to  the  payment  of  which  such  prisoner 
would  be  liable  in  purging  such  contempt,  or  in  any  manner  in  consequence  or 
by  reason  of  such  contempt,  shall  not,  within  twenty-one  days  next  after  the 
time  appointed  for  the  commencement  of  this  act,  make  satisfaction  to  the 
creditor  or  creditors  at  whose  suit  such  prisoner  shall  have  been  so  committed 
or  charged  in  execution  for  such  debt,  damages,  costs,  sum  or  sums  of  money,  or 
to  the  person  or  persons  entitled  to  the  money  for  the  nonpayment  of  which  such 
prisoner  shall  have  been  in  contempt,  or  to  the  payment  of  which  such  prisoner 
would  be  liable  in  consequence  or  by  reason  of  such  contempt ;  or  if  any 
prisoner  who  after  the  time  appointed  for  the  commencement  of  this  act  shall  be 
committed  to  any  prison  or  gaol,  and  charged  in  execution  for  any  debt  or 
damages,  or  any  costs,  or  sum  or  sums  of  money,  or  committed  for  or  by  reason 
of  any  such  contempt  as  aforesaid,  shall  not,  within  twenty-one  days  next  after 
such  prisoner  shall  be  so  committed  or  charged  in  execution  as  aforesaid,  make 
satisfaction  to  the  creditor  or  creditors  at  whose  suit  such  prisoner  shall  have 
been  so  committed  or  charged  in  execution  for  such  debt,  damages,  costs,  sum 
or  suras  of  money,  or  to  the  person  or  persons  entitled  to  the  money  for  non- 
payment of  which  such  prisoner  shall  have  been  in  contempt,  or  to  the  payment 
of  which  such  prisoner  would  be  liable  in  consequence  or  by  reason  of  such 
contempt ;  then  and  in  any  of  the  said  cases  it  shall  be  lawful  for  any  such 
creditor  or  creditors,  or  person  or  persons  entitled  to  such  money  as  aforesaid, 
to  apply  by  petition  in  a  summary  way  to  the  said  court  for  the  relief  of  insolvent 
debtors  for  an  order  vesting  the  real  and  personal  estate  and  effects  of  such 
prisoner  in  the  provisional  assignee  for  the  time  being  of  the  estates  and  effects 
of  insolvent  debtors  in  England,  according  to  the  provisions  of  this  act ;  and 
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such  petition  shall  be  signed  by  the  party  or  parties  so  applying ;  and  in  such 
petition  shall  be  stated  the  time  and  place  of  the  commitment  or  charge  in 
execution  of  such  prisoner  at  the  suit  of  the  party  or  parties  so  applying,  and 
the  amount  of  the  debt  or  sum  of  money  for  which  such  prisoner  shall  have 
been  so  committed  or  charged  in  execution  ;  and  such  petition  shall  be  sup- 
ported by  such  evidence,  by  affidavit  or  otherwise,  of  the  truth  of  the  matters 
therein  stated,  as  the  said  court  shall  think  fit  to  require ;  and  the  party  or  parties 
presenting  such  petition  shall  thereby  state  that  he  or  they  is  or  are  desirous  that 
such  prisoner  should  be  ordered  to  file  a  schedule  of  his  property  according  to 
the  provisions  of  this  act,  and  should  thereupon  be  brought  up  before  the  said 
court,  to  be  dealt  with  according  to  the  provisions  of  this  act ;  and  such  petition 
and  the  evidence  in  support  thereof  shall  forthwith  be  filed  in  the  said  court ; 
and  the  said  court  shall  and  may  require  such  prisoner  to  file  his  schedule,  and 
shall  and  may  cause  such  prisoner  to  be  brought  up  to  be  dealt  with  according 
to  this  act,  and  all  things  to  be  done  thereupon  or  preparatory  thereto  as  in 
other  cases  according  to  this  act. 

XXXVII.  And  be  it  enacted,  That  upon  the  filing  of  such  petition  by  such 
prisoner,  or  on  the  filing  of  such  petition  by  such  creditor  or  creditors  as  afore- 
said, and  the  evidence  in  support  thereof,  as  the  case  may  be,  it  shall  be  lawful 
for  the  said  court  for  the  relief  of  insolvent  debtors  (a),  and  such  court  is  hereby 
authorized  and  required,  in  order  that  all  the  real  and  personal  estate  and 
effects  of  such  prisoner,  both  within  this  realm  and  abroad,  except  the  wearing 
apparel,  bedding,  and  other  such  necessaries  of  such  person  and  his  family,  and 
the  working  tools  and  implements  of  such  prisoner,  not  exceeding  in  the  whole 
the  value  of  twenty  pounds,  and  all  the  future  estate,  right,  title,  interest,  and 
trust  of  such  prisoner  in  or  to  any  real  and  personal  estate  and  effects  within 
this  realm  or  abroad  which  such  prisoner  may  purchase,  or  which  may  revert, 
descend,  be  devised  or  bequeathed,  or  come  to  him,  before  he  shall  become 
entitled  to  his  final  discharge  in  pursuance  of  this  act,  according  to  the  adjudica- 
tion made  in  that  behalf;  or  in  case  such  prisoner  shall  obtain  his  full  discharge 
from  custody  without  any  adjudication  being  made  by  the  said  court,  tiien 
before  such  prisoner  shall  be  so  fully  discharged  from  custody  ;  and  all  debts 
due  or  growing  due  to  such  prisoner,  or  to  be  due  (6)  to  him  or  her  before  such 
discharge  as  aforesaid,  shall  be  vested  in  the  provisional  assignee  for  the  time 
being  of  the  estates  and  effiicts  of  insolvent  debtors  in  England  ;  and  such  order 
shall  be  entered  of  record  in  the  same  court,  and  such  notice  thereof  shall  be 
published  as  the  said  court  shall  direct ;  and  such  order  when  so  made  shall> 
without  any  conveyance  or  assignment,  vest  all  the  real  and  personal  estate  and 
eflTects  of  such  prisoner,  and  all  such  future  real  and  personal  estate  and  eflTects  as. 
aforesaid,  of  every  nature  and  kind  whatsoever,  and  all  such  debts  as  aforesaid,, 
in  the  said  provisional  assignee:  Provided  always,  that  in  case  the  petition  of 
any  such  prisoner  shall  be  dismissed  by  the  said  court,  such  vesting  order  made 
in  pursuance  of  such  petition  shall  from  and  after  such  dismission  be  null  and 
void  to  all  intents  and  purposes :  Provided  also,  that  in  case  any  such  vesting 
order  as  aforesaid  shall  become  null  and  void  by  the  dismission  of  the  prisoner "s 
petition,  all  the  acts  theretofore  done  by  the  said  provisional  assignee,  or  any 
person  or  persons  acting  under  his  authority  according  to  the  provisions  of  this 
act,  shall  be  good  and  valid,  and  no  action  or  suit  shall  be  commenced  against 
such  provisional  assignee,  nor  against  any  person  duly  acting  under  his  au- 
thority, except  to  recover  any  property,  estate,  money,  or  effects  of  such  prisoner 
detained  after  an  order  made  by  the  said  court  for  the  delivery  thereof  and 
demand  made  thereupon :  Provided  also,  that  when  such  vesting  order  shall 
have  been  made  on  the  petition  of  a  creditor  as  aforesaid,  it  shall  be  lawful  for 
the  said  court,  if  it  shall  seem  just  and  right,  but  not  without  proof  made  to  tiie 
satisfaction  of  the  said  court  of  the  consent  of  the  petitioning  creditor,  to  make 
order  declaring  such  vesting  order  to  be  null  and  void,  and  the  same  shall  there- 
upon be  null  and  void  to  all  intents  and  purposes. 

XXXVIII.    And  be  it  enacted.  That  no  prisoner  shall  upon  his  own  petition 
be  entitled  to  the  benefit  of  this  act  who  shall  not  be  at  the  time  of  filing  his 
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walls  only  to  petition,  and  during  all  the  proceedings  thereon,  in  actual  custody  witliin  the 
jictition ;  walls  of  the  prison,  without  any  intermission  of  such  imprisonment  by  leave  of 

except  in  cer-  any  court  or  otherwise:  Provided  always,  that  if,  after  any  such  prisoner  shall 
tain  cases.  have  obtained  an  order  to  be  brought  up  in  order  to  be  dealt  with  according  to 

the  provisions  of  this  act,  it  shall  appear  to  the  satisfaction  of  the  said  court,  by 
the  oath  or  affidavit  of  a  physician,  surgeon,    or  apothecary,  and   such  other 
evidence  as  the  said  court  may  require,  that  such  prisoner  cannot  continue  to 
reside  within  the  walls  of  any  such  prison  without  serious  injury  to  the  health 
of  such  prisoner,  or  that,  for  the  sake  of  the  health  of  the  prisoners  in  general, 
it  is  necessary  that  the  number  thereof  within    the   walls  of  any  such  prison 
should   be  reduced,  it  shall  be  lawful  for  the  said  court  to  dispense  with  such 
actual  custody  of  any  such  prisoner  within  the  walls  as  is  hereinbefore  men- 
tioned :    Provided  that  if  any  such  prisoner,  having  obtained  such  dispensation, 
shall  go  beyond   the   rules  and  liberties  in  which  he  shall  in  pursuance  thereof 
be  confined,  such  prisoner  shall  thereby  be  deprived  of  all  benefit  of  this  act ; 
Power  to  in-        Provided  also,  that  after  any  order  shall  have  been  made  under  this  act  directing 
solvent  debtors'    any  insolvent  to  be  brought  up  in  order  to  be  dealt  with  according  to  the  pro- 
court  to  direct     visions  of  tliis  act,  it  shall  be  lawful  for  the  said  court  for  the  relief  of  insolvent 
j)risoner  to  be      debtors,  if  such  court  shall  think  fit  so  to  do,  and  on  such  notice  to  the  detain- 
discharged  on       ing  creditor  or  creditors  of  such  insolvent  as  the  said  court  shall  deem  proper, 
his  finding  to  direct  such  insolvent  to  be  discharged  out   of  custody,  on   his  finding  two 

sureties  to  sufficient  sureties  (a)  to  enter  into  a  recognizance  to  the  provisional  assignee  of 

attend  at  the  the  said  court  in  such  sum  as  the  said  court  shall  think  fit,  with  a  condition  that 
time  and  place  such  insolvent  shall  duly  appear  at  the  time  and  place  fixed  for  the  bearing  of 
cf  i'.caiin"'.  such   insolvent,  and  on  every  adjourned   hearing,  and   shall  abide  by  the  final 

judgment  of  the  said  court  or  a  commissioner  thereof  on  his  circuit,  or  such 
justices  as  hereinafter  mentioned,  and  on  such  other  terms  (if  any)  as  the  said 
court  shall  think  fit  to  impose,  and  to  issue  a  warrant  directed  to  the  gaoler 
ordering  the  discharge  of  such  insolvent  from  custody  accordingly,  and  that 
after  such  discharge  such  insolvent  shall  be  free  from  arrest  or  imprisonment  by 
any  creditor  whose  debt  shall  be  specified  in  the  schedule  filed  by  such  insolvent 
as  hereinafter  mentioned  until  the  time  appointed  for  the  hearing  of  such  in- 
solvent, and  for  such  further  time  (if  any)  as  the  said  court  shall  by  indorse- 
ment on  such  order  from  time  to  time  appoint :  Provided  always,  nevertheless, 
that  in  case  any  insolvent  so  discharged  out  of  custody  shall  not  duly  appear  at 
the  time  and  place  fixed  for  the  hearing  or  any  adjourned  hearing  of  such  in- 
solvent (not  being  prevented  by  illness  or  other  lawful  impediment,  to  be 
allowed  of  by  the  said  court),  the  recognizance  so  entered  into  shall  be  forfeited, 
and  the  amount  secured  thereby  shall  be  recoverable  in  a  summary  way  by  a 
distress  and  sale  of  the  goods  and  chattels  of  such  sureties  as  the  said  court  shall 
by  their  order  direct ;  and  the  amount  so  recovered  shall  be  applied  for  the 
benefit  of  the  creditors  of  such  insolvent  in  like  manner  as  if  the  same  were  part 
of  his  estate  and  effects ;  and  the  said  court  may  also  issue  a  warrant  authorising 
any  person  or  persons  to  be  therein  named  to  apprehend  and  arrest  such  insol- 
vent, and  deliver  him  into  the  custody  of  the  gaoler  or  keeper  in  whose  custody 
such  prisoner  was  at  the  time  when  he  was  so  discharged  as  aforesaid ;  and  such 
gaoler  or  keeper  is  hereby  required  to  receive  such  prisoner  again  into  his 
custody ;  and  all  detainers  which  were  in  force  against  him  at  the  time  of  such 
discharge,  or  which  shall  have  since  been  duly  lodged  against  him,  shall  there- 
upon be  deemed  to  be  in  force :  Provided  further,  that  any  insolvent  so  dis- 
charged out  of  custody  as  aforesaid  shall  on  his  appearing  before  the  said  court 
or  commissioner  or  justices  be  deemed  and  considered,  for  all  the  purposes  of 
this  act,  in  the  custody  in  which  he  was  at  the  time  he  was  so  discharged. 
Filmg  petition  XXXIX.    And  be  it  enacted.  That  the  filing  of  the  petition  of  every  person 

an  act  of  in  actual  custody  who  shall  be  subject  to  the  laws  concerning  bankrupts,  and  who 

bankrujjtcy,  if  shall  apply  by  petition  to  the  said  court  for  his  discharge  from  custody,  accord- 
acted  upon  ing  to  this  act,  shall  be  accounted  and  adjudged  an  act  of  bankruptcy  from  the 
within  a  cer-        time  of  filing  such  petition  ;  and  that  any  fiat  in  bankruptcy  issuing  against  such 


(a)  The  court  may  appoint  commissioners  to  take  these  recognizances,  2  &  3 
Vict.  c.  39.  s.  2.  ;  the  subsequent  sections  point  out  the  mode  of  entering  into 
the  recognizances 
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person  and  under  which  he  shall  be  declared  bankrupt  before  the  time  appointed 
by  the  said  court,  and  advertised  in  the  London  Gazette,  for  such  prisoner  to  be 
brought  up  to  be  dealt  with  according  to  this  act,  or  at  any  time  within  two 
calendar  months  from  the  time  of  making  any  such  order  as  aforesaid,  whether 
upon  the  petition  of  such  prisoner,  or  the  petition  of  any  such  creditor  as  afore- 
said, shall  have  the  effect  of  divesting  the  said  real  and  personal  estate  and  effects 
of  such  person  out  of  the  said  provisional  assignee:  Provided  always,  that  the 
filing  of  such  petition  shall  not  be  deemed  an  act  of  bankruptcy,  unless  such  per- 
son be  so  declared  bankrupt  before  the  time  so  advertised  as  aforesaid,  or  within 
such  two  calendar  months  as  aforesaid  ;  but  that  every  such  order  as  aforesaid 
shall  be  good  and  valid,  notwithstanding  any  fiat  in  bankruptcy  under  which 
such  persou  shall  be  declared  bankrupt  after  the  time  so  advertised  as  aforesaid, 
and  after  the  expiration  of  such  two  calendar  months  as  aforesaid. 

XL.  Provided  always,  and  be  it  enacted.  That  where  the  order  vesting  the 
estate  and  effects  of  any  such  prisoner  in  the  provisional  assignee  of  the  said 
court,  in  pursuance  of  the  provisions  of  this  act,  shall  be  or  become  void  by  reason 
of  such  prisoner  being  declared  bankrupt  within  such  period  as  above  mentioned, 
or  being  an  uncertificated  bankrupt  at  the  time  of  such  order,  the  said  order  shall 
nevertheless,  together  with  the  petition  of  such  prisoner,  if  any,  remain  of  record 
in  the  said  court ;  and  the  said  court  shall  and  may  require  such  prisoner  to  file 
his  schedule,  and  shall  and  may  cause  such  prisoner  to  be  brought  up  to  be  dealt 
■with  according  to  this  act,  and  all  things  to  be  done  thereupon  or  preparatory 
thereto,  as  in  other  cases,  according  to  this  act ;  and  the  said  court  shall  and  may, 
at  any  time  when  it  shall  seem  fit,  appoint  other  assignee  or  assignees  in  such 
case,  in  the  same  manner  as  in  other  cases ;  and  that  if,  at  any  time  after  such 
vesting  order  shall  have  been  made,  such  prisoner  shall  obtain  his  certificate 
under  any  such  fiat  in  bankruptcy,  the  rights,  powers,  title,  and  interest  of  tha 
provisional  assignee  and  other  assignee  or  assignees  appointed  under  this  act  in, 
over  and  respecting  any  property,  real  or  personal  whatsoever  remaining  to  such 
prisoner  after  the  obtaining  of  such  certificate,  or  thereafter  in  any  way  coming 
to  him,  and  under  or  in  pursuance  of  the  warrant  of  attorney  to  be  executed  by 
such  prisoner  under  the  provisions  of  this  act,  shall,  from  and  after  the  obtaining 
of  such  certificate,  be  the  same  as  if  the  vesting  order  made  under  this  act  had 
been  valid  at  the  time  of  the  making  thereof:  Provided  always,  that  nothing 
herein  contained  shall  be  construed  to  affect  the  title,  rights,  and  interests  of  the 
assignees  under  any  such  fiat  in  bankruptcy,  or  to  alter  or  diminish  the  effect  of 
any  such  certificate  as  aforesaid,  but  that  the  title,  rights,  and  interests  of  such 
last-mentioned  assignees,  and  the  benefit  of  such  certificate  to  such  prisoner, 
shall  be  the  same  to  all  intents  and  purposes  as  if  this  act  had  not  been  made. 

X  LI.  And  be  it  enacted,  That  no  prisoner  whose  estate  shall  by  an  order  under 
this  act  have  been  vested  in  the  said  provisional  assignee  shall,  after  the  making 
of  such  order,  be  discharged  out  of  custody  as  to  any  action,  suit,  or  process 
for  or  concerning  any  debt,  sum  of  money,  damages,  or  claim  with  respect  to 
which  an  adjudication  can,  under  the  provisions  of  this  act,  be  made,  by  or  by 
virtue  of  any  supersedeas,  judgment  of  non-pros,  or  judgment  as  in  the  case  of  a 
nonsuit  fur  want  of  the  plaintiff  or  plaintiffs  in  such  action,  suit,  or  piocess, 
proceeding  therein, 

XLII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  provisional  assignee 
of  the  said  court  for  the  relief  of  insolvent  debtors  to  take  possession  himself,  or 
by  means  of  a  messenger  of  the  said  court,  or  other  person  or  persons  appointed 
by  him,  of  all  the  real  and  personal  estate  and  effects  of  every  such  prisoner 
vested  in  such  provisional  assignee  by  virtue  of  any  such  order  as  aforesaid ; 
and,  if  the  said  court  shall  so  order,  to  sell  or  otherwise  dispose  of  such  goods, 
chattels,  and  personal  estate,  or  any  part  thereof,  and  of  the  real  estate  of  such 
prisoner,  according  to  the  provisions  hereinafter  made  with  regard  to  the  sale  of 
such  real  estate ;  and  out  of  the  proceeds  of  such  real  and  personal  estate  to 
defray,  in  the  first  place,  all  such  costs  and  expenses  of  taking  possession,  or  of 
seizing  and  selling  the  same,  as  shall  be  allowed  by  the  said  court,  and  to  account 
for  the  produce  of  such  sale  or  disposition  to  the  said  court;  and  it  shall  be 
lawful  for  the  said  jirovisional  assignee  to  sue  in  his  own  name,  if  the  said  court 
shall  so  order,  for  the  recovering,  obtaining,  and  enforcing  of  any  estates,  debts, 
effects,  or  rights  of  any  such  prisoner  ;  and  all  and  every  the  real  and  personal 
estate,  money,  and  effects,  vested  in  or  possessed  by  such  provisional  assignee  by 
virtue  of  such  order  as  aforesaid,  shall  not  remain  in  him  if  he  shall  resign  or  be 
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removed  from  his  office,  nor  in  his  heirs,  executors,  or  administrators  in  case  of 
his  death,  but  shall  in  every  such  case  go  to  and  be  vested  in  his  successor  in 
office  appointed  by  the  said  court  as  aforesaid. 

XL  I II.  And  be  it  further  enacted,  That  the  said  court  for  the  relief  of  insol- 
vent debtors  may  order  and  direct  such  provisional  assignee  as  aforesaid,  or  such 
assignee  or  assignees  as  are  hereinafter  mentioned,  to  pay  to  any  such  prisoner, 
out  of  his  or  her  estate  and  effijcts,  such  allowance  for  his  or  her  support  and 
maintenance  during  such  prisoner's  imprisonment,  and  previous  to  the  adjudica- 
tion in  the  matter  of  his  petition,  or  for  the  expense  of  making  out  and  filing  his 
schedule,  as  to  the  said  court  shall  seem  reasonable  and  fit. 

XLIV.  Provided  always,  and  be  it  enacted.  That  in  case  any  prisoner,  as  to 
whose  estate  and  effects  any  such  vesting  order  as  aforesaid  shall  have  been  made, 
shall  by  the  consent  or  default  of  his  detaining  creditor  or  creditors  be  discharged 
out  of  custody  witliout  any  adjudication  being  made  on  that  behalf  by  the  said 
court  for  the  relief  of  insolvent  debtors,  all  the  acts  done  before  such  discharge 
by  the  said  provisional  assignee,  or  other  assignee  or  assignees  appointed  as 
hereinafter  provided,  or  other  person  or  persons  acting  under  his  or  their  autho- 
rity, according  to  the  provisions  of  this  act,  shall  be  good  and  valid  ;  and  that 
in  such  case,  or  in  case  such  vesting  order  as  aforesaid  shall  be  avoided  by  any 
fiat  in  bankruptcy  thereafter  issuing  against  such  prisoner,  as  hereinbefore  pro- 
vided, no  action  or  suit  shall  be  commenced  against  such  provisional  assignee, 
or  against  any  assignee  or  assignees  appointed  under  this  act,  nor  against  any 
person  duly  acting  under  his  or  their  authority,  except  to  recover  any  property, 
estate,  money,  or  effiscts  of  such  prisoner  detained  after  an  order  made  by  the  said 
court  for  the  delivery  thereof  and  demand  made  thereupon. 

XLV.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  court  for  the 
relief  of  insolvent  debtors,  at  any  time  after  the  making  any  such  vesting  order 
as  aforesaid  as  to  the  same  court  shall  seem  expedient,  to  appoint  a  proper  person 
or  persons  to  be  assignee  or  assignees  of  the  estate  and  effects  of  such  prisoner 
for  the  purposes  of  this  act  ;  and  when  such  assignee  or  assignees  shall  have 
signified  to  the  said  court  his  or  their  acceptance  of  the  said  appointment,  the 
estate,  effects,  rights,  and  powers  of  such  prisoner,  vested  in  such  provisional 
assignee  as  aforesaid,  shall  immediately  by  virtue  of  such  appointment,  and  with- 
out any  conveyance  or  assignment,  vest  (a)  in  the  said  assignee  or  assignees,  in 
trust  for  the  benefit  of  the  creditors  of  such  prisoner,  in  respect  of  or  in  proportion 
to  their  respective  debts,  according  to  the  provisions  of  this  act ;  and  every  such 
appointment  shall  after  such  acceptance  thereof  be  entered  of  record  of  the  said 
court,  and  such  notice  thereof  shall  be  published  as  the  said  court  shall  direct ; 
and  every  person  so  appointed  assignee  shall  be  deemed  to  be  an  officer  of  the 
said  court,  and  shall  be  liable  as  such  to  the  control  thereof:  Provided  always, 
that  it  shall  be  lawful  for  the  said  court  to  direct  any  fee  or  remuneration  for  the 
performance  of  duties  in  getting  in  and  distributing  the  estate  of  any  insolvent 
debtor,  whether  by  any  assignee  or  by  the  provisional  assignee  in  case  of  such 
distribution  being  effected  without  the  appointment  of  any  other  assignee,  which 
shall  not  exceed  the  rate  of  five  per  centum  on  the  sum  received  as  produce  of 
such  estate, 

XLVT.  And  be  it  enacted,  That  a  copy  of  any  order  under  this  act  vesting  the 
estate  and  eflf'ects  of  any  prisoner  in  the  provisional  assignee  of  the  estates  and 
effects  of  insolvent  debtors,  or  of  the  appointment,  under  the  provision  last 
hereinbefore  contained,  of  an  assignee  or  assignees  of  such  estate  and  effects, 
such  copy  being  made  upon  parchment  (h),  and  purporting  to  have  the  certificate 
of  the  provisional  assignee  of  the  said  court,  or  his  deputy  appointed  for  that 
purpose,  endorsed  thereon,  and  to  be  sealed  with  the  seal  of  the  said  court,  shall 
in  all  courts  and  places,  and  without  further  proof,  be  recognized  and  received 
as  sufficient  evidence  of  such  order  and  appointment  respectively  having  been 
made,  and  of  the  title  of  the  provisional  assignee,  and  of  such  other  assignee  or 
assignees  respectively,  under  the  same  :  Provided  always,  that  where,  according 
to  any  laws  now  in  force,  any  conveyance  or  assignment  of  any  real  or  personal 
property  of  an  insolvent  debtor  would  be   required  to  be  registered,  enrolled,  or 


(a)   From  the  time  of  the  vesting  order,  Yorke  v.  Brown,  10  M.  &  W.  15. 
(6)   But  it  may  be  on  paper,  Houndsfield  v.  Drury,  11  Ad.  &  E.  99, 
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recorded  in  any  registry  office  in  England,  Wales,  or  Ireland,  or  in  any  registry 
office,  court,  or  other  place  in  Scotland,  or  any  of  the  dominions,  plantations,  or 
colonies  belonging  to  her  Majesty,  then  and  in  every  such  case  such  certified 
copy  as  hereinbefore  is  described  of  such  order  under  this  act,  vesting  the  estate 
and  effects  of  any  prisoner  in  the  provisional  assignee  of  the  said  insolvent 
debtors'  court,  and  a  like  certified  copy  of  the  appointment  of  an  assignee  or 
assignees  under  this  act  (if  any  such  appointment  shall  have  been  made),  shall 
be  registered  in  the  registry-office,  court  or  place  wherein  such  conveyance  or 
assignment  as  last  aforesaid  would  require  to  be  registered,  enrolled,  or  recorded  ; 
and  the  registry  hereby  directed  shall  have  the  like  effect,  to  all  intents  and  pur- 
poses, as  the  registry,  enrolment,  or  recording  of  such  conveyance  or  assignment 
as  last  aforesaid  would  have  had;  and  the  title  of  any  purchaser  of  any  such 
property  as  last  aforesaid  for  valuable  consideration,  without  notice  of  any  such 
order  or  appointment  as  aforesaid,  who  shall  have  duly  registered,  enrolled,  or 
recorded  his  purchase  deed  previously  to  the  registry  hereby  directed,  shall  not 
be  invalidated  by  reason  of  such  order  as  aforesaid,  or  the  appointment  of  an 
assignee  or  assignees  as  aforesaid,  or  the  vesting  of  such  property  in  him  or  them 
consequent  thereupon  respectively,  unless  a  certified  copy  of  such  orders  and  a 
certified  copy  of  such  appointment,  if  any,  shall  be  registered  as  aforesaid  witiiin 
the  times  following  ;  (that  is  to  say,)  as  regards  the  united  kingdom  of  Great 
Britain  and  Ireland,  within  two  months  after  the  date  of  such  order  and  appoint- ' 
ment  respectively,  and  as  regards  all  other  places  within  twelve  months  from  the 
date  thereof  respectively. 

XLVII.  And  be  it  further  enacted.  That  the  assignee  or  assignees  of  the 
estate  and  effects  of  any  such  prisoner  shall,  with  all  convenient  speed  after  his 
or  their  appointment,  use  his  or  their  best  endeavours  to  receive  and  get  in  the 
estate  and  effects  of  such  prisoner,  and  shall  with  all  convenient  speed  make  sale 
of  all  such  estate  and  effects  ;  and  if  such  prisoner  shall  be  interested  in  or  entitled 
to  any  real  estate,  either  in  possession,  reversion,  or  expectancy,  such  real  estate, 
within  the  space  of  six  months  after  the  appointment  of  such  assignee  or  assignees, 
or  within  such  other  time  as  the  said  court  shall  direct,  shall  be  sold  by  public 
auction,  in  such  manner,  and  at  such  place  or  places,  as  shall  thirty  days  before 
any  such  sale  be  approved,  in  writing  under  their  hands,  by  the  major  part  in 
value  of  the  creditors  of  such  prisoner  entitled  to  the  benefit  thereof,  who  shall 
meet  together  on  notice  of  su?h  meeting  published  fourteen  days  previous  thereto 
in  the  London  Gazette,  and  also  in  some  daily  newspaper  printed  and  published 
in  London  or  within  the  bills  of  mortality,  if  the  prisoner  before  his  or  her 
going  to  prison  resided  in  London  or  within  the  bills  of  mortality,  and  if  such 
prisoner  resided  elsewhere  within  the  united  kingdom,  then  in  some  printed 
newspaper  which  shall  be  generally  circulated  in  or  near  the  place  where  such 
prisoner  resided  at  the  time  aforesaid ;  and  in  case  such  prisoner  shall  be  entitled 
to  any  copyhold  or  customary  estate,  a  certified  copy  of  such  vesting  order  as 
aforesaid,  and  a  like  certified  copy  of  the  appointment  of  such  assignee  or  assignees 
as  aforesaid,  shall  be  entered  on  the  court  rolls  of  the  manor  of  which  such  copy- 
hold or  customary  estate  shall  be  holden,  and  thereupon  it  shall  be  lawful  for 
such  assignee  or  assignees  to  surrender  or  convey  such  copyhold  or  customary 
estate  to  any  purchaser  or  purchasers  of  the  same  from  such  assignee  or  assignees 
as  the  said  court  shall  direct ;  and  the  rents  and  profits  thereof  shall  be  in  the 
mean  time  received  by  such  assignee  or  assignees  for  the  benefit  of  the  creditors 
of  such  prisoner,  without  prejudice  nevertheless  to  the  lord  or  lords  of  the  manor 
of  which  any  such  copyhold  or  customary  estate  shall  be  holden. 

XLVIII.  And  whereas  persons  whose  estates  may,  by  an  order  under  this 
act,  have  been  vested  in  the  said  provisional  assignee  may  be  entitled  to  annui- 
ties for  their  own  lives,  or  other  uncertain  interests,  or  to  reversionary  or  con- 
tingent interests,  or  to  property  under  such  circumstances  that  the  immediate 
sale  thereof  for  payment  of  their  debts  may  be  very  prejudicial  to  them,  and 
deprive  them  of  the  means  of  subsistence  which  they  might  otherwise  have, 
after  payment  of  their  debts ;  and  it  may  be  proper  in  some  cases  to  authorize 
the  raising  of  money  by  way  of  mortgage  for  payment  of  the  debts  or  part  of 
the  debts  of  such  person,  instead  of  selling  the  property  of  such  person  for  that 
purpose :  Be  it  enacted,  That  in  all  such  cases  it  shall  be  lawful  for  the  said 
court  to  take  into  consideration  all  the  circumstances  affecting  the  property  of 
any  such  person  ;  and  if  it  shall  appear  to  the  said  court  that  it  would  be  rea- 
sonable to  make  any  special  order  touching  the  same,  it  shall  be  lawful  for  the 

i  4 


Sale  of  estate 
and  effects  to 
be  made 
immediately. 


Creditors  to 
meet  30  days 
before  sale  of 
real  estate. 
Meeting  to  be 
advertised. 


Assignee  may 
surrender  or 
convey  cop}'- 
hold  or  cus- 
tomary estate. 


Discretion  in 
court  as  to  the 
disposal  of 
property  in 
certain  cases. 


CXXXVi 


1  &  2  VICT.    CAP.  110. 


Proi)crty  may 
Le  mortgaged 
if  more 
bsneficiaL 


Assignees  may 
execute  powers 
which  the  in- 
solvent might 
have  executed 
for  his  own 
hentfit. 

Where  lease 
accepted  hy 
assignees,  in- 
solvent not 
liable  for  rent. 


Assignees  not 
determining 
whether  to  ac- 
cept the  lease, 
lessor  may 
apply  to  the 
court. 


Assignees  may 
sue  in  their 
own  names ; 


may  make  com- 
position for 
debts  ; 

may  submit 
differences  to 
arbitration. 


said  court  so  to  do,  and  to  direct  that  such  property  as  it  may  be  expedient  not 
to  sell,  or  not  to  sell  immediately,  according  to  the  provisions  of  this  act,  shall 
not  be  so  sold,  and  from  time  to  time  to  order  and  direct  in  what  manner  such 
property  shall  be  managed  for  the  benefit  of  the  creditors  of  such  person,  until 
the  same  can  be  properly  sold,  or  until  payment  of  all  such  creditors,  according 
to  the  provisions  of  this  act,  shall  have  been  made,  and  to  make  such  orders 
touching  the  sale  or  disposition  of  such  property  as  to  the  said  court  shall  seem 
rea>;onable,  considering  the  rights  of  the  creditors  of  such  person  to  payment  of 
their  demands,  and  the  future  benefit  of  such  person  after  payment  of  his  debts, 
and  upon  such  terms  and  ponditions  with  respect  to  the  allowance  of  interest 
on  debts  not  bearing  interest,  or  other  circunmstances,  as  to  the  said  court  shall 
seem  just ;  and  if  it  shall  appear  to  the  said  court  that  the  debts  of  such  person 
can  be  discharged  by  means  of  money  raised  by  way  of  mortgage  on  any 
property  of  such  person,  instead  of  raising  the  same  by  sale,  it  sliall  be  lawful 
for  the  said  court  so  to  order,  and  to  give  all  necessary  directions  for  such 
purpose,  and  generally  to  direct  all  things  which  may  be  proper  for  the  dis- 
charge of  the  debts  of  such  person  in  such  manner  as  may  be  most  consistent 
with  the  interests  of  such  person  in  any  surplus  of  his  or  her  effects  after  pay- 
ment of  such  debts. 

XLIX.  And  be  it  enacted,  That  all  powers  vested  in  any  such  prisoner  whose 
estate  shall  by  an  order  under  this  act  have  been  vested  in  the  provisional 
assignee,  which  such  prisoner  might  legally  execute  for  his  own  benefit,  (except 
the  right  of  nomination  to  any  vacant  ecclesiastical  benefice,)  shall  be  and  arc 
hereby  vusted  in  the  assignee  or  assignees  of  the  real  and  pers;.nal  estate  of  such 
prisoner,  by  virtue  of  this  act,  to  be  by  such  assignee  or  assignees  executed  for 
the  benefit  of  all  and  every  the  creditors  of  such  prisoner  under  this  act,  in  such 
manner  as  such  prisoner  might  have  executed  the  same. 

L.  And  be  it  enacted,  That  in  all  cases  in  whicli  any  such  prisoner  shall  be 
entitled  to  any  lease  or  agreement  for  a  lease  (a),  and  his  assignee  or  assignees 
shall  accept  the  same,  and  the  benefit  thereof,  as  part  of  such  prisoner's  estate 
and  effects,  the  said  prisoner  shall  not  be  or  be  deemed  to  be  liable  to  pay  any 
subsequent  rent  to  which  his  discharge,  adjudicated  according  to  this  act,  may 
not  apply,  nor  be  in  any  manner  sued  after  such  acceptance  in  respect  or  by 
reason  of  any  subsequent  non-observance  or  non-performance  of  the  conditions, 
covenants,  or  agreements  therein  contained  :  Provided  that  in  all  such  cases 
as  aforesaid  it  shall  be  lawful  for  the  lessor,  or  person  agreeing  to  make  such 
lease,  his  heirs,  executors,  administrators,  or  assigns,  if  the  said  assignee  or 
assignees  shall  decline,  upon  his  or  their  being  required  so  to  do,  to  determine 
whether  he  or  they  will  or  will  not  accept  such  lease  or  agreement  for  a  lease, 
to  apply  to  the  said  court,  ])raying  that  he  or  they  may  either  so  accept  the 
same,  or  deliver  up  such  lease  or  agreement  for  a  lease,  and  the  possession 
of  the  premises  demised  or  intended  to  be  demised  ;  and  the  said  court  shall 
thereupon  make  such  order  as  in  all  the  circumstances  of  the  case  shall  seem 
meet  and  jast,  and  such  order  shall  be  binding  on  all  parties. 

LI.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  assignee  or  assignees 
of  any  such  prisoner,  and  such  assignee  or  assignees  is  and  are  hereby  em- 
powered, to  sue  from  time  to  time  as  there  may  be  occasion,  in  his  or  their  own 
name  or  names,  for  the  recovery,  obtaining,  and  enforcing  of  any  estate,  effects, 
or  rights  of  such  prisoner,  but  in  trust  for  the  benefit  of  the  creditors  of  such 
prisoner,  according  to  the  provisions  of  this  act,  and  to  give  such  discharge 
and  discharges  to  any  person  or  persons  who  shall  be  respectively  indebted  to 
sucli  prisoner  as  may  be  requisite ;  and  to  make  compositions  with  any 
debtors  or  accountants  to  such  prisoner,  where  the  same  shall  appear  neces- 
sary, and  to  such  reasonable  part  of  any  such  debts  as  can  upon  such  com- 
position be  gotten  in  full  discharge  of  such  debts  and  accounts ;  and  to  submit 
to  arbitration  any  difference  or  dispute  beween  such  assignee  or  assignees  and 
any  person  or  persons  for  or  on  account  or  by  reason  of  any  matter,  cause,  or 
thing  relating   to  the  estate    and    effects  of  such  prisoner  :    Provided  never- 
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theless,  that  no  such  composition  or  submission  to  arbitration  shall  be  made, 
nor  any  suit  in  equity  be  commenced,  by  any  such  assignee  or  assignees,  with- 
out the  consent  in  writing  of  the  major  part  in  value  of  the  creditors  of  such 
prisoner,  who  shall  meet  together  pursuant  to  a  notice  of  such  meeting,  to  be 
published  at  least  fourteen  days  before  such  meeting  in  the  London  Gazette,  and 
also  in  some  newspaper  most  usually  circulated  in  the  neighbourhood  of  the 
place  where  such  prisoner  had  his  or  her  last  usual  residence  before  his  or  her 
imprisonment  as  aforesaid,  nor  without  the  approbation  of  the  said  court,  or  of 
one  of  the  commissioners  thereof. 

LII.  And  be  it  enacted,  That  all  matters  wherein  creditors  shall  vote,  or 
wherein  the  assent  or  dissent  of  creditors  shall  be  exercised  in  pursuance  of  or 
in  carrying  into  effect  this  act,  every  creditor  shall  be  accounted  such  in  respect 
of  such  amount  only  as  upon  an  account  fairly  stated  between  the  parties,  after 
allowing  the  value  of  mortgaged  property,  and  other  such  available  securities 
and  liens,  shall  appear  to  be  the  balance  due ;  and  that  all  disputes  arising  in 
such  matters  concerning  any  such  amount  shall,  upon  application  duly  made  in 
that  behalf,  be  examined  into  by  the  said  court,  or  any  commissioner  thereof  on 
his  circuit,  who  shall  have  power  to  determine  the  same,  and,  if  it  seem  fit,  to 
refer  the  examination  thereof  to  an  officer  of  the  said  court,  or  to  an  examiner 
duly  appointed  in  pursuance  of  this  act :  Provided  always,  that  the  amount  in 
respect  of  which  any  such  creditor  shall  vote  in  any  such  matter  shall  not  be 
conclusive  of  the  amount  of  his  or  her  debt  for  any  ulterior  purposes,  in  pursu- 
ance of  the  provisions  of  this  act. 

LI  1 1.  And  be  it  enacted,  That  whenever  any  such  assignee  or  assignees  shall 
die  or  be  removed,  or  a  new  assignee  or  assignees  shall  be  appointed,  in  pur- 
suance of  the  provisions  of  this  act,  no  action  at  law  or  suit  in  equity  shall  be 
thereby  abated,  but  the  court  in  which  any  action  or  suit  is  depending  may, 
upon  the  suggestion  of  such  death  or  removal  and  new  appointment,  allow  the 
name  or  names  of  the  surviving  or  new  assignee  or  assignees  to  be  substituted 
in  the  place  of  the  former  ;  and  such  action  or  suit  shall  be  prosecuted  in  the 
name  or  names  of  the  said  surviving  or  new  assignee  or  assignees  in  the  same 
manner  as  if  he  or  they  had  originally  commenced  the  same. 

LIV.  And  be  it  enacted,  That  if  any  such  prisoner  shall,  at  the  time  of  filing 
such  petition  as  aforesaid,  whether  such  petitions  shall  have  been  preferred  by 
himself  or  by  any  such  creditor  as  aforesaid,  or  at  any  time  before  such  prisoner 
shall  become  entitled  to  his  final  discharge  according  to  this  act,  have  any 
government  stocks,  funds,  or  annuities,  or  any  of  the  stock  of  any  public  com- 
pany, either  in  England,  Scotland,  or  Ireland,  standing  in  his  own  name  in  his 
own  right,  it  shall  be  lawful  for  the  said  court  for  the  relief  of  insolvent  debtors, 
whenever  it  shall  deem  fit  so  to  do,  to  order  all  persons,  whose  act  or  consent  is 
thereto  necessary,  to  transfer  the  same  into  the  name  of  such  assignee  or  as- 
signees as  aforesaid ;  and  all  such  persons,  whose  act  or  consent  is  so  necessary 
as  aforesaid,  are  hereby  indemnified  for  all  things  done  or  permitted  pursuant  to 
such  order. 

LV.  And  be  it  enacted.  That  nothing  in  this  act  contained  shall  extend  to 
entitle  the  assignee  or  assignees  of  the  estate  and  effects  of  any  such  prisoner, 
being  a  beneficed  clergyman  or  curate,  to  the  income  of  such  benefice  or  curacy, 
for  the  purposes  of  this  act :  Provided  always,  that  it  shall  be  lawful  for  such 
assignee  or  assignees  to  apply  for  and  obtain  a  sequestration  of  the  profits  of  any 
such  benefice  for  the  payment  of  the  debts  of  such  prisoner ;  and  the  order  ap- 
pointing an  assignee  or  assignees  of  such  prisoner,  in  pursuance  of  this  act,  shall 
be  a  sufficient  wai-rant  for  the  granting  of  such  sequestration,  without  any  writ 
or  other  proceedings  to  authorize  the  same ;  and  such  sequestration  shall  accord- 
ingly be  issued,  as  the  same  might  have  been  issued  upon  any  writ  of  levari 
facias,  founded  upon  any  judgment  against  such  prisoner. 

LVI.  And  be  it  enacted,  That  nothing  in  this  act  contained  shall  extend  to 
entitle  the  assignee  or  assignees  of  the  estate  and  effects  of  any  such  prisoner, 
being  or  having  been  an  officer  of  the  army  or  navy,  or  an  officer  or  clerk, 
or  otherwise  employed  or  engaged  in  the  service  of  her  Majesty  in  the  customs 
or  excise,  or  any  civil  office,  or  other  department  whatsoever,  or  being  or  having 
been  in  the  naval  or  military  service  of  the  East  India  company,  or  an  officer 
or  clerk  or  otherwise  employed  or  engaged  in  the  service  of  the  court  of  directors 
of  the  said  company,  or  being  otherwise  in  the  enjoyment  of  any  pension  what- 
ever under  any  department  of  her  Majesty's  government  or  from  the  said  court 
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of  directors,  to  the  pay,  half  pay,  salary,  emoluments,  or  pension  of  any  such 
prisoner,  for  the  purposes  of  this  act :  Provided  always,  that  it  shall  be  lawful 
for  the  said  court  to  order  such  portion  of  the  pay,  half  pay,  salary,  emoluments, 
or  pension  of  any  such  prisoner,  as  on  communication  from  the  said  court  to 
the  secretary  at  war,  or  the  lords  commissioners  of  the  admiralty,  or  the  com- 
missioners of  the  customs  or  excise,  or  the  chief  officer  of  the  department  to 
which  such  prisoner  may  belong  or  have  belonged,  or  under  which  such  pay, 
half  pay,  salary,  emoluments,  or  pension  may  be  enjoyed  by  such  prisoner,  or 
the  said  court  of  directors,  he  or  they  may  respectively,  under  his  or  their  hands 
or  under  the  hand  of  his  or  their  chief  secretary,  or  other  chief  officer  for  the 
time  being,  consent  to  in  writing  to  be  paid  to  such  assignee  or  assignees,  in 
order  that  the  same  may  be  applied  in  payment  of  the  debts  of  such  prisoner ; 
and  such  order  and  consent  being  lodged  in  the  office  of  her  Majesty's  pay- 
master-general, or  of  the  secretary  of  the  said  court  of  directors,  or  of  any  other 
officer  or  person  appointed  to  pay,  or  paying,  any  such  pay,  half  pay,  salary, 
emoluments,  or  pension,  such  portion  of  the  said  pay,  half  pay,  salary,  emolu- 
ments, or  pension,  as  shall  be  specified  in  such  order  and  consent,  shall  be  paid  to 
the  said  assignee  or  assignees,  until  the  said  court  shall  make  order  to  the  con- 
trary. 

LVII.  And  be  it  enacted.  That  if  any  such  prisoner  shall,  at  the  time  of  his 
arrest,  or  other  commencement  of  his  imprisonment,  by  the  consent  and  per- 
mission of  the  true  owner  thereof,  have  in  his  possession,  order,  or  disposition 
any  goods  or  chattels  whereof  such  prisoner  was  reputed  owner,  or  whereof  he 
had  taken  upon  him  the  sale,  alteration,  or  disposition  as  owner,  the  same  shall 
be  deemed  to  be  the  property  of  such  prisoner,  so  as  to  become  vested  in  the 
provisional  assignee  of  the  said  court  by  the  order  made  in  pursuance  of  this 
act ;  provided  that  no  transfer  or  assignment  of  any  ship  or  vessel,  or  any  share 
thereof,  made  as  a  security  for  any  debt  or  debts,  either  by  way  of  mortgage  or 
assignment,  duly  registered  according  to  the  provisions  of  an  act  made  in  the 
session  of  parliament  held  in  the  third  and  fourth  years  of  the  reign  of  his  late 
Majesty  king  William  the  Fourth,  intituled  An  Act  for  the  registering  of  British 
Vessels,  shall  be  invalidated  or  affi^cted  by  reason  of  such  possession,  order,  or 
disposition  of  the  same  as  aforesaid. 

LVII  I.  And  be  it  enacted.  That  no  distress  or  distresses  for  rent  made  and 
levied  after  the  arrest  or  other  commencement  of  the  imprisonment  of  any 
person  whose  estate  shall,  by  any  such  order  as  aforesaid,  have  been  vested  in 
the  provisional  assignee,  upon  the  goods  or  effects  of  any  such  person,  shall  be 
available  for  more  than  one  year's  rent  accrued  prior  to  the  making  of  such 
order,  but  that  the  landlord  or  party  to  whom  the  rent  shall  be  due,  shall  and 
may  be  a  creditor  for  the  overplus  of  the  rent  due,  and  for  which  the  distress 
shall  not  be  available,  and  entitled  (a)  to  all  the  provisions  made  for  the  creditors 
by  this  act. 

LIX.  And  be  it  enacted,  That  if  any  such  prisoner  shall,  before  or  after  his 
or  her  imprisonment,  being  in  insolvent  circumstances,  voluntarily  convey, 
assign,  transfer,  charge,  deliver,  or  make  over  any  estate,  real  or  personal, 
security  for  money,  bond,  bill,  note,  money,  propert)',  goods,  or  effects  what- 
soever, to  any  creditor  or  creditors,  or  to  any  person  or  persons  in  trust  for,  or 
to  or  for  the  use,  benefit,  or  advantage  of  any  creditor  or  creditors  (h),  every 
such  conveyance,  assignment,  transfer,  charge,  delivery,  and  making  over  shall 
be  deemed,  and  is  hereby  declared  to  be  fraudulent  and  void  as  against  the 
provisional  or  other  assignee  or  assignees  of  such  prisoner  appointed  under  this 
act :  Provided  always,  that  no  such  conveyance,  assignment,  transfer,  charge, 
delivery,  or  making  over  shall  be  so  deemed  fraudulent  and  void,  unless  made 
within  three  months  before  the  commencement  of  such  imprisonment,  or  with 
the  view  or  intention,  by  the  party  so  conveying,  assigning,  transferring,  charg- 
ing, delivering,  or  making  over,  of  petitioning  the  said  court  for  his  discharge 
from  custody  under  this  act.  (c) 


(a)  Phillips  V.  Sherville,  6  Q.  B.  944. 

(6)  This  section  applies  to  a  conveyance  in  trust  for  all  creditors.  Thompson 
».  Jackson,  3  M.  &  Gr.  621. 

(c)  If  it  be  with  the  view  of  becoming  either  bankrupt  or  insolvent  still  the 
section  applies.     Ogden  v.  Stone,  11  M.  &  W.  495. 
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LX.  And  whereas  an  act  passed  in  the  third  year  of  the  reign  of  his  late 
Majesty  king  George  the  fourth,  intituled  An  Act  for  preventing  Frauds  upon 
Creditors,  hy  secret  Warrants  of  Attorney  to  confess  Judgment :  And  whereas 
it  is  expedient  to  extend  the  provisions  of  such  act ;  be  it  therefore  enacted,  that 
the  last- mentioned  act  shall  extend  to  the  provisional  or  other  assignee  or 
assignees  of  every  prisoner  whose  estate  shall,  after  the  expiration  of  twenty-one 
days  next  after  his  execution  of  such  warrant  of  attorney,  or  giving  of  such 
cognovit  actionem  as  therein  mentioned,  be  vested  in  the  provisional  assignee 
of  the  said  court  for  the  relief  of  insolvent  debtors  by  virtue  of  this  act,  as  if  the 
last-mentioned  act  had  been  expressly  herein  enacted  ;  and  every  such  warrant 
of  attorney,  and  judgment  and  execution  thereon,  and  every  such  cognovit 
actionem,  and  judgment  entered  up  thereon,  and  execution  taken  out  on  such 
judgment,  as  are  declared  by  the  last-mentioned  act  to  be  fraudulent  and  void 
against  the  assignees  mentioned  therein,  shall  be  deemed  equally  fraudulent  and 
void  against  the  provisional  or  other  assignee  or  assignees  of  such  prisoner 
appointed  under  this  act,  and  such  provisional  or  other  assignee  or  assignees 
shall  be  entitled  to  recover  back  and  receive,  for  the  use  of  the  creditors  of  such 
prisoner,  all  and  every  the  monies  levied  and  effects  seized  under  or  by  virtue  of 
any  such  judgment  or  execution. 

LXI.  And  be  it  further  enacted,  That  in  all  cases  where  any  prisoner  whose 
estate  shall  have  been  vested  in  the  said  provisional  assignee  under  this  act  shall 
have  executed  any  warrant  of  attorney  to  confess  judgment,  or  shall  have  given 
any  cognovit  actionem,  or  bill  of  sale,  whether  for  a  valuable  consideration  or 
otherwise,  no  person  shall,  after  the  commencement  of  the  imprisonment  of 
such  prisoner,  avail  himself  or  herself  of  any  execution  issued  or  to  be  issued 
upon  any  judgment  obtained  or  to  be  obtained  upon  such  warrant  of  attorney  or 
cognovit  actionem,  or  of  such  bill  of  sale,  either  by  seizure  and  sale  of  the 
property  of  such  prisoner,  or  any  part  thereof,  or  by  sale  of  such  property 
theretofore  seized,  or  any  part  thereof  (a),  but  that  any  person  or  persons  to 
whom  any  sum  or  sums  of  money  shall  be  due  in  respect  of  any  such  warrant 
of  attorney  or  cognovit  actionem,  or  of  such  bill  of  sale,  shall  and  may  be  a 
creditor  or  creditors  for  the  same  under  this  act. 

LXII.  And  be  it  further  enacted.  That  the  said  provisional  assignee  sliall 
keep  account  from  day  to  day,  the  same  to  be  of  record  in  the  said  court,  of  all 
monies  received  and  paid,  and  of  every  thing  done  by  him  and  under  him  in  the 
matter  of  every  estate  of  any  such  prisoner  vested  in  him,  and  shall  make  oath 
of  the  truth  of  every  such  account  as  often  as  he  shall  be  duly  required  so  to 
do ;  and  that  every  other  assignee  of  any  such  estate  at  the  end  of  three  months 
at  the  farthest  from  the  time  of  his  appointment,  or  sooner  if  the  said  court  shall 
direct,  and  so  from  time  to  time  as  occasion  shall  require  or  the  said  court  shall 
direct,  shall  make  up  an  account  of  such  estates,  and  make  oath  in  writing, 
before  any  person  before  whom  affidavits  are  by  this  act  directed  to  be  sworn, 
that  such  account  contains  a  fair,  just,  and  particular  account  of  the  estate  and 
effects  of  such  prisoner  got  in  by  or  for  such  assignee,  and  of  all  payments 
necessarily  made  or  deducted  therefrom,  and  of  all  expenses  sought  to  be 
allowed  in  respect  thereof,  up  to  the  time  of  filing  such  account,  or  to  some 
ulterior  time,  if  need  be ;  which  account  so  sworn,  together  with  a  minute 
concerning  the  probable  assets  of  the  estate  (if  any),  shall  be  filed  with  the 
proper  officer  of  the  said  court,  and  thereupon  and  at  the  time  of  so  filing  the 
same,  appointment  shall  be  made  for  the  examination  of  such  accounts,  and  for 
taxation  of  all  costs  and  charges  claimed  by  such  assignee ;  and  examination 
shall  be  had  of  the  proceedings  of  the  said  provisional  assignee,  or  of  any  other 
assignee  or  assignees,  as  tlie  case  may  be,  and  of  all  the  matters  of  his  or  their 
account,  by  the  court  or  a  commissioner  thereof,  or  an  examiner  duly  appointed, 
before  any  such  assignee  shall  proceed  to  a  dividend ;  and  if  upon  such  ex- 
amination there  shall  appear  to  be  in  the  hands  of  such  assignee  or  assignees 
any  balance  wherewith  a  dividend  may  be  made,  proceedings    shall   be  had 


Provisions  of 
3  G.  4.  c.  39. 
extended  to  the 
assignees  of 
insolvents. 
See  Biffin  v. 
Yorke,  5  M. 
Si  Gr.  4'28, 


Warrant  of 
attorney  and 
cognovit  actio- 
nem not  to  be 
acted  upon 
against  goods 
of  insolvent 
after  his  im- 
prisonment. 


Assignees  to 
file  accounts. 


Accounts  to 
be  audited. 


Debts  to  be 
ascertained  and 
dividend  made. 


(a)  See  Squire  v.  Huetson,  I  Q.  B.  308.  Sale,  partly  before,  partly  after. 
Where  a  defeasible  deed  given  by  way  of  security  became  absolute,  and  posses- 
sion was  taken  by  the  creditor  before  debtor  imprisoned,  held  he  might  sell 
afterwards.     Hunt  v.  Robins,  2  Q.  B.  300. 
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forthwith  under  the  direction  of  the  said  court  for  making  such  dividend,  and 
*  also,  when  it  shall  appear  necessary,  for  correctinrf  and  ascertaining  the  list  of 

creditors  entitled  to  receive  the  same  ;  and  notice  of  any  meeting  ordered  to  be 
held  for  such  ascertaining  of  debts  or  for  declaring  dividend  thereupon,  or  for 
both  purposes,  shall  be  given  for  such  time  and  place  and  in  such  manner  as 
TIow  dividend      the  said  court  sliall  at  any  time  or  in  any  case  direct ;  and  in  case  such  dividend 
to  be  made.  shall  be  made  before  adjudication  shall  have  been  made  with  respect  to  such 

prisoner  as  herein-after  provided,  the  same  shall  be  made  amongst  the  creditors 
of  such  prisoner  who  shall  prove  their  debts  in  pursuance  of  any  order  of  the 
said  court  to  be  made  in  that  behalf;  and  in  case  such  dividend  shall  be  made 
after  such  adjudication,  the  same  shall  be  made  amongst  the  creditors  of  such 
prisoner  whose  debts  shall  be  admitted  in  his  or  her  schedule  so  sworn  to  as 
liereinafter  directed,  and  amongst  such  other  creditors  (if  any)  who  shall  prove 
their  debts  in  manner  aforesaid,  in  proportion  to  the  amount  of  the  debts  so 
Court  may  proved,  and  so  admitted  and  proved  respectively,  as  the  case  may  be :    Provided 

examine  into  always,  that  if  any  such  prisoner,  creditor,  or  assignee  shall  object  in  whole  or 
disputed  in  part   to  any  debt   tendered   to   be  so  proved  as  aforesaid,  or  to  any  debt 

claims.  mentioned  in  the  schedule  of  such  prisoner,  or  if  any  person  whose  demand  is 

stated  in  such  schedule,  but  is  not  admitted  therein  to  the  extent  of  such 
demand,  shall  claim  to  be  admitted  as  a  creditor  for  the  whole  of  such  demand, 
or  for  more  thereof  than  is  so  admitted,  the  said  objections  and  claims  shall, 
upon  application  duly  made,  be  examined  into  by  the  said  court  or  a  commis- 
sioner thereof  on  his  circuit ;  and  the  said  court  or  commissioner  may,  if  it  shall 
seem  fit,  refer  the  examination  of  the  same  to  an  officer  of  the  said  court,  or  to 
an  examiner  duly  appointed  in  pursuance  of'  this  act ;  and  the  said  court  or 
commissioner,  and  such  officer  or  examiner  to  whom  such  reference  shall  have 
been  made,  shall  have  full  power  for  the  purpose  aforesaid  to  require  and 
compel  the  production  of  all  books,  papers  and  writings,  which  may  be  neces- 
sary to  be  produced,  as  well  by  the  person  claiming  such  debt  as  by  such 
prisoner,  or  his  or  her  assignee  or  assignees,  creditor  or  creditors,  and  to  examine 
all  such  persons  and  their  witnesses  upon  oath,  as  the  nature  of  the  case  may 
require,  and  to  take  all  other  measures  necessary  for  the  due  investigation  of 
such  objections  and  claims  ;  and  the  decision  of  the  said  court  or  commissioner 
thereupon  shall  be  conclusive  with  respect  to  the  title  of  any  such  creditor  or 
creditors  to  his,  her,  or  their  share  of  such  dividend  under  the  provisions  of  such 
act :  Provided  always,  that  if  in  any  case  it  shall  appear  expedient  that  the 
proof  of  any  debt  or  debts  should  be  required  to  l)e  made  at  any  earlier  or  other 
period  than  as  aforesaid,  it  shall  be  lawful  at  any  time  for  the  said  court,  by 
notice  as  may  be  directed  in  that  behalf,  to  cause  all  or  any  of  the  creditors  to 
prove  their  debts  in  such  manner  as  the  said  court  or  a  commissioner  thereof 
shall  require,  and  to  decide  upon  such  debts,  and  the  rights  to  receive  dividends 
thereupon,  and  to  do  all  things  requisite  thereto  as  aforesaid. 
If  prisoner,  or  LXIII.    And  be  it  further  enacted.  That  in  case  such  prisoner,  or  any  of  his  or 

creditor,  or  her  creditors,  or  the  said  court,  shall  at  any  time  be  dissatisfied  with  the  account 

court  dissatis-  of  any  such  assignee  or  assignees  so  rendered  upon  oath  as  aforesaid,  and  it 
fied  with  as-  shall  appear  to  the  said  court  that  the  matters  of  such  account  require  a  fuller 
signee's  ac-  or  further  examination  ;  or  in  case  any  such  assignee  or  assignees  shall  neglect 

count,  the  court  to  render  such  account,  or  shall  neglect  to  dispose  of  the  property  or  collect 
may  direct  the  effects  of  such  prisoner,  or  shall  in  any  manner  waste  or  mismanage  the 

inquiry.  estate  or  effects  of  such  prisoner,  or  neglect  to  make  a  due  distribution  thereof, 

it  shall  be  lawful  for  the  said  court  to  require  such  assignee  or  assignees  to 
render  such  account  on  oath  as  is  directed  by  this  act,  if  not  before  rendered, 
and  for  the  said  court  or  any  commissioner  thereof  on  his  circuit  to  examine  or 
further  examine  any  account  so  rendered,  and  to  inquire  into  any  waste,  mis- 
management, or  neglect  of  the  estate  and  effects  of  such  prisoner,  and,  if  it  shall 
seem  fit,  to  order  that  it  shall  be  referred  to  an  officer  of  the  said  court,  or  to  an 
examiner  duly  appointed  in  pursuance  of  this  act,  to  investigate  the  accounts  of 
such  assignee  or  assignees  so  rcudered  as  aforesaid,  together  with  all  matters 
brought  forward  in  objection  thereto,  and  to  examine  into  the  truth  thereof,  and 
to  report  thereon  to  the  said  court  or  commissioner  ;  and  it  shall  and  may  be 
lawful  for  tlie  said  court  or  commissioner,  or  such  officer  or  examiner,  upon 
such  reference  as  aforesaid,  to  require  and  compel  the  production  of  all  books, 
papers,  and  writings  necessary  for  such  purposes,  and  to  summon  all  parties 
before  him  or  them,  and  to  examine  all  parties  and  their  witnesses  on  oath,  as 
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the  case  may  require ;  and  the  said  court  or  commissioner  shall  and  may  take 
all  such  measures  as  shall  be  necessary  for  the  compelling  of  the  rendering  of 
such  account  and  for  the  due  investigation  thereof,  and  shall  have  power  to  dis- 
allow any  charge  or  charges  in  such  account  which  it  shall  appear  to  the  said 
court  or  commissioner  ought  not  in  fairness  to  be  allowed,  and  to  ascertain  the 
produce  of  the  estate  and  effects  of  any  such  prisoner  to  be  divided  among  his 
or  her  creditors,  and  to  direct  the  distribution  thereof,  and  to  take  all  such  mea- 
sures and  make  such  orders  as  shall  be  necessary  for  compelling  the  proper  dis- 
position and  distribution  thereof,  and  to  award  costs  against  any  of  the  parties 
as  justice  shall  require  ;  and  that  if  it  shall  appear  to  the  said  court  or  commis-    Court  may 
sioner  upon  any  examination  of  the  matters  of  account  that  any  such  assignee    charge  assignee 
or  assignees  shall  have  wilfully  retained  in  his  or  their  hands,  or  otherwise  em-    with  20  per 
ployed  for  his  or  their  own  benefit,  any  sum  or  sums  of  money  part  of  or  being    cent,  on  money 
the  produce  of  such  estate  or  effects,  the  said  court  or  commissioner  shall  have    wilfully  re- 
power  and  authority  to  order  such  assignee  or  assignees  to  be  charged  in  his  or    tained. 
their  accounts  with  the  estate  of  such  prisoner  with  such  sum  or  sums  of  money 
as  shall  be  equal  to  the  amount  of  interest,  computed  at  a  rate  not  exceeding 
twenty  pounds  per  centum  per  annum,  on  all  sums  of  money  appearing  to  the 
said  court  or  commissioner  to  be  so  retained  or  employed  by  him  or  them 
for  the  time  or  times  during  which  he  or  they  shall  have  so  retained  or  em- 
ployed the  same ;  and  the  said  court  shall  in  pursuance  of  such  order  charge 
such  assignee  or  assignees  in  their  accounts  with  such  sum  or  sums  of  money 
accordingly ;  and  the  decisions  of  the  said  court  or  commissioner  upon  all  such 
matters  shall  be  final  and  conclusive. 

LXIV.    And  be  it  further  enacted.  That  in  all  cases  where  any  dividend  or    Assignees  to 
dividends  have  remained  in  the  hands  of  any  assignee  or  assignees  for  the  space    pay  unclaimed 
of  twelve  months  next  following  the  declaring  thereof,  such  dividend  or  divi-    dividends  into 
dends   shall  be  paid  by  such  assigneee  or  assignees  into  the  said  court,  to  be    court, 
placed  to  the  credit  of  the  proper  party  or  parties  in  that  behalf  under  such 
estate:    Provided  always,  that  it  shall  be  lawful  for  the  said  court  or  a  com- 
missioner  thereof  at  any   time,    although  such   twelve  months  may    not  have 
expired,  if  it  shall  seem  fit,  to  direct  that  all  unpaid  and  unclaimed  dividends, 
together  with  the  balance  remaining  in  the  hands  of  any  assignee  or  assignees, 
shall  be  paid  forthwith  into  the  said  court  to  the  credit  of  the  said  estate  or  of 
the  particular  creditors  thereof,  as  the  case  may  be. 

LXV.  And  be  it  further  enacted,  That  in  case  any  assignee  of  the  estate 
and  effects  of  any  such  prisoner  so  appointed  as  aforesaid  shall  be  unwilling 
to  act,  or  in  case  of  the  death,  incapacity,  disability,  misconduct,  or  absence 
from  the  realm  of  any  such  assignee,  or  other  cause  of  unfitness  appearing 
to  the  said  court,  it  shall  be  lawful  to  and  for  any  creditor  or  creditors  of  such 
prisoner  to  apply  to  the  said  court  to  appoint  a  new  assignee  or  assignees 
with  like  powers  and  authorities  as  are  given  by  this  act  to  the  assignee  or 
assignees  herein-before  mentioned  ;  and  that  the  said  court  shall  have  power  to 
remove  such  assignees,  and  to  appoint  such  new  assignee  or  assignees,  and  to 
compel  any  assignee  who  shall  be  removed,  and  the  heirs,  executors,  or  admin- 
istrators of  any  deceased  assignee,  to  account  for  and  deliver  up  to  the  said 
court,  or  as  the  said  court  shall  order,  all  such  estate  and  eflfects,  books,  papers, 
writings,  deeds,  and  other  evidences  relating  thereto  as  shall  remain  in  his  or 
their  hands,  to  be  applied  for  the  purposes  of  this  act ;  and  the  decision  of  the 
said  court  in  the  matters  aforesaid  shall  be  final  and  conclusive ;  and  from  and 
immediately  after  such  appointment  of  a  new  assignee  or  assignees,  and  by 
virtue  of  the  order  of  the  said  court  in  that  behalf,  all  the  estate,  effects,  rights, 
and  powers  of  such  prisoner  vested  in  any  such  former  assignee  or  assignees 
shall  become  and  the  same  are  hereby  vested  in  such  new  assignee  or  assignees 
without  any  assignment  or  conveyance  executed  in  that  behalf;  and  every  such 
removal  and  appointment  shall  be  entered  of  record  in  the  said  court,  and  such 
notice  thereof  shall  be  published  as  the  said  court  shall  at  any  time  direct ;  and  What  shall  be 
proof  of  such  removal  and  appointment  so  entered  of  record  as  aforesaid  shall  evidence  of 
be  received  by  such  certified  copy  thereof  as  is  herein-before  directed  to  be  re-  removal  and 
ceived  as  proof  of  such  order  and  appointment  as  aforesaid  made  in  pursuance  appointment. 
of  this  act. 

LXVI.    And  be  it  further  enacted,  that  in  case  any  assignee  or  other  person     Court  may 
shall    disobey  any  rule  or  order    of  the    said  court  duly    made    by   the   said    commit  for  re- 
court   for  enforcing   the    purposes    and    provisions    of  this    act,    or    made  and    fusing  to  file 


Court  may  re- 
move assignees 
and  appoint 
new  assignees. 
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accounts  and  entered  into  by  the  consent  of  such  assignee  or  other  person  for  carrying 
other  con-  into  effect  the  purposes  and  provisions  of  this  act,  it  shall  and  may  be  lawful 

tempts.  for  the  said  court  to  order  the  person  so  offending  to  be   arrested  and  com- 

mitted as  for  a  contempt  of  the  said  court  to  the  prison  of  the  queen's  bench, 
or  to  the  common  gaol  of  any  county,  city,  or  place  where  he  or  she  shall 
be,  or  where  he  or  she  shall  usually  reside,  there  to  remain  without  bail  or 
mainprise  until  such  person  shall  have  fulfilled  the  duty  required  by  the  said 
recited  acts  or  this  act,  or  until  the  said  court  shall  make  order  to  the  contrary  : 
Provided  always,  that  nothing  herein  contained  shall  authorize  a  com- 
missioner of  the  said  court,  acting  out  of  court,  upon  summons  to  commit  any 
person  for  disobedience  of  any  order  of  the  said  court  or  of  any  commissioner 
thereof 
Provisions  LXVII.    And  be   it  further    enacted.    That  all    enactments   and  provisions 

concerning  as-  in  this  act  contained  concerning  the  appointment  and  removal  of  assignees, 
signees,  divi-  and  otherwise  concerning  assignees,  and  concerning  debts  and  dividends,  and 
dends,  &c.  to  the  management  and  control  of  the  estates  of  insolvent  debtors,  shall  be  deemed 
extend  to  cases  to  extend  to  all  cases  which  shall  be  of  record  in  the  said  court  for  the  relief  of 
now  of  record,      insolvent   debtors  at  the  commencement  of  this  act,  as  well  as  to  cases  arising 

subsequently  thereto. 
Court  may  LXVIII.    And  whereas    it  may   often   happen   that    some  interest  in  lands 

direct  convey-  and  tenements  has  or  may  become  vested  in  the  provisional  assignee  of  the 
ance  by  pro-  said  court  for  the  relief  of  insolvent  debtors,  which  appears  to  be  of  no  value 
visional  as-  to  creditors,  but  nevertheless  it  may  be  reasonable  and  expedient  that  the  prp- 

signee  where  visional  assignee  should  make  or  join  in  making  some  conveyance  or  assignment 
no  assignee  is  of  the  same,  and  that  the  same  should  be  done  without  the  expense  attending 
appointed.  advertisements  and  meetings  of  creditors,  as  herein-before  described  in  certain 

cases ;  be  it  therefore  enacted,  That  it  shall  be  lawful  for  the  said  court,  at  any 
time  after  the  day  gazetted  for  the  bringing  up  of  any  prisoner  to  be  dealt  with 
according  to  the  provisions  of  this  act,  if  no  person  or  persons  other  than  the 
said  provisional  assignee  shall  have  been  appointed  assignee  or  assignees  of  his 
estate  and  effects,  and  if  it  shall  appear  fit,  upon  such  notice  given  by  adver- 
tisement or  otherwise  to  the  creditors,  or  any  of  them,  as  the  said  court  shall  in 
any  case  direct,  to  order  the  said  provisional  assignee  to  make  or  join  in  making 
any  conveyance  or  assignment  of  any  such  interest  as  to  the  said  court  may 
appear  just  and  reasonable,  without  observing  the  provisions  of  this  act  as  to 
the  sale  of  real  property  by  the  provisional  or  other  assignees  of  the  estates  of 
insolvent  debtors. 
After  order  LXIX.    And  be  it  enacted.  That  every  prisoner  whose  estate  shall,  by  an 

made  the  pri-  order  to  be  made  under  this  act,  be  vested  in  the  provisional  assignee  of  the 
saner  to  deliver  said  court  for  the  relief  of  insolvent  debtors  (whether  upon  his  own  petition  or 
in  a  schedule  on  the  petition  of  any  such  creditor  as  aforesaid),  shall,  within  the  space  of 
of  debts,  pro-  fourteen  days  next  after  such  order  shall  have  been  made,  or  next  after  notice 
perty,  &c.  i"  writing  of  such  order  having  been  made  shall  have  been  given  to  him,  in  case 

such  order  shall  not  have  been  made  on  his  own  petition,  or  within  such  further 
time  as  the  said  court  shall  think  reasonable,  deliver  in  to  the  said  court  a  sche- 
dule containing  a  full  and  fair  description  of  such  prisoner,  as  to  his  name  or 
names,  trade  or  trades,  profession  or  professions,  together  with  the  last  usual 
place  of  abode  of  such  prisoner,  and  the  place  or  places  where  he  has  resided 
during  the  time  when  his  debts  were  contracted ;  and  also  a  full  and  true  de- 
scription of  all  debts  due  or  growing  due  from  such  prisoner  at  the  time  of 
making  such  order,  and  of  all  and  every  person  and  persons  to  whom  such  pri- 
soner shall  be  indebted,  or  who  to  his  knowledge  or  belief  shall  claim  to  be 
his  creditors,  together  with  the  nature  and  amount  of  such  debts  and  claims 
respectively,  distinguishing  such  as  shall  be  admitted  from  such  as  shall  be  dis- 
puted by  such  prisoner ;  and  also  a  full,  true,  and  perfect  account  of  all  the 
estate  and  effects  of  such  prisoner,  real  and  personal,  in  possession,  reversion, 
remainder,  or  expectancy  ;  and  also  of  all  places  of  benefit  or  advantage  held 
by  such  prisoner,  whether  the  emoluments  of  the  same  arise  from  fixed  salaries 
or  from  fees,  or  otherwise ;  and  also  of  all  pensions  or  allowances  of  the  said 
prisoner  in  possession  or  reversion,  or  held  by  any  other  person  or  persons  for 
or  on  behalf  of  the  said  prisoner,  or  of  and  from  which  the  said  prisoner  derives 
or  may  derive  any  manner  of  benefit  or  advantage ;  and  also  of  all  rights  and 
powers  of  any  nature  and  kind  whatsoever  which  such  prisoner,  or  any  other 
person  or  persons  in  trust  for  such  prisoner,  or  for  his  use,  benefit,  or  advantage 
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in  any  manner  whatsoever,  shall  be  seised  or  possessed  of,  or  interested  in,  or 
entitled  unto,  or  which  such  prisoner,  or  any  other  person  or  persons  in  trust 
for  him,  or  for  his  benefit,  shall  have  any  power  to  dispose  of,  charge,  or  exer- 
cise for  the  benefit  or  advantage  of  such  prisoner ;  together  with  a  full,  true, 
and  perfect  account  of  all  the  debts  at  the  time  of  making  such  order  due  or 
growing  due  to  such  prisoner,  or  to  any  person  or  persons  in  trust  for  him,  or 
for  his  benefit  or  advantage,  either  solely  or  jointly  with  any  other  person  or 
persons,  and  the  names  and  places  of  abode  of  the  several  persons  from  whom 
such  debts  shall  be  due  or  growing  due,  and  of  the  witnesses  who  can  prove 
such  debts,  so  far  as  such  prisoner  can  set  forth  the  same ;  and  the  said  schedule 
shall  also  contain  a  balance  sheet  of  so  much  of  the  receipts  and  expenditure  of 
such  prisoner,  and  of  the  items  composirg  the  same,  as  shall  be  at  any  time  re- 
quired by  the  said  court  in  that  behalf;  and  also  shall  fully  and  truly  describe 
the  wearing  apparel,  bedding,  and  other  necessaries  of  such  prisoner,  and  his  or 
her  family,  and  the  working  tools  and  implements  of  such  prisoner,  not  exceed- 
ing in  the  whole  the  value  of  twenty  pounds,  which  may  be  excepted  by  such 
prisoner  from  the  operation  of  this  act,  together  with  the  values  of  such  excepted 
articles  respectively ;  and  the  said  schedule  shall  be  subscribed  by  such  prisoner, 
and  shall  forthwitli  be  filed  in  the  said  court,  together  with  all  books,  papers, 
deeds,  and  writings  in  any  way  relating  to  such  prisoner's  estate  or  effects  in  his 
or  her  possession,  or  under  his  or  her  custody  or  control. 

LXX.  And  be  it  enacted.  That  the  said  court  for  the  relief  of  insolvent 
debtors  shall  forthwith,  after  such  schedule  shall  have  been  filed  as  aforesaid  in 
the  said  court  by  any  such  prisoner,  appoint  a  time  and  place  for  such  prisoner 
to  be  brought  up  before  such  court  or  a  commissioner  thereof  on  his  circuit,  or 
justices  of  the  peace,  as  herein-after  mentioned,  to  be  dealt  with  according  to 
the  provisions  of  this  act ;  and  the  time  so  appointed  shall  in  no  case  be  more 
than  four  calendar  months  after  the  date  of  such  appointment ;  and  where  such 
prisoner  shall  be  in  any  gaol  within  the  counties  of  Middlesex  or  Surrey,  or  the 
city  of  London,  or  borough  of  Southwark,  the  said  court  shall  order  such 
prisoner  to  be  brought  before  tlie  said  court ;  and  where  any  such  prisoner  shall 
be  in  any  other  gaol  in  England  or  Wales,  except  in  the  town  of  Berwick-upon- 
Tweed,  the  said  court  shall  order  such  prisoner  to  be  brought  before  one  of  the 
commissioners  of  the  said  court,  proceeding  on  his  circuit  at  such  assize  or 
other  town  or  place  within  the  county  or  coimty  of  a  city  or  town  wherein  such 
gaol  shall  be  situate,  as  may  be  directed  by  the  order  of  the  said  court  in  that 
behalf;  and  where  any  such  prisoner  shall  be  in  any  gaol  within  the  town  of 
Berwick-upon-Tweed,  the  said  court  shall  ordei  such  prisoner  to  be  brought 
before  the  justices  of  the  peace  for  the  said  town,  in  open  court  at  their  general 
or  general  quarter  sessions  of  the  peace,  or  at  some  adjournment  thereof. 

LXX  I.  And  be  it  enacted,  That  the  said  court  for  the  relief  of  insolvent 
debtors  shall  cause  notice  of  the  making  every  such  vesting  order  as  aforesaid, 
and  the  filing  of  every  such  schedule,  and  of  the  time  and  place  so  as  aforesaid 
appointed  for  such  prisoner  to  be  brought  up  to  be  given,  by  such  means  as  the 
said  court  shall  direct,  to  the  creditor  or  creditors  at  whose  suit  any  such 
prisoner  shall  be  detained  in  custody,  or  the  attorney  or  agent  of  such  creditor 
or  creditors,  and  to  the  other  creditors  named  in  the  schedule  of  such  prisoner, 
and  resident  within  the  united  kingdom,  and  whose  debts  shall  amount  to  the 
sum  of  five  pounds,  and  to  be  inserted  in  the  London  Gazette,  and  also,  if  the  said 
court  shall  think  fit,  in  the  Edinburgh  and  Dublin  Gazette,  or  either  of  them, 
and  also  in  such  other  newspaper  or  newspapers  as  the  said  court  shall  direct. 

LXX II.  And  be  it  enacted.  That  upon  such  prisoner  being  brought  up  as 
aforesaid  the  said  court,  or  commissioner,  or  justices  shall  examine  into  the 
schedule  of  every  such  prisoner  so  brought  before  the  said  court,  commissioner, 
or  justices,  upon  the  oath  of  such  prisoner,  and  of  such  parties  and  other  wit- 
nesses as  the  said  court  or  commissioner  or  justices  shall  think  fit  to  examine 
thereupon  ;  and  in  case  such  notice  as  the  said  court  shall  direct  shall  have 
been  given  by  any  creditor  of  his  intention  to  oppose  such  prisoner's  discharge, 
it  shall  be  lawful,  both  for  the  said  creditor  and  any  other  of  the  creditors  of 
such  prisoner,  and  notwithstanding  such  creditor  or  creditors  may  have  peti- 
tioned for  and  obtained  such  vesting  order  as  aforesaid,  to  oppose  such  prisoner's 
discharge,  and  for  that  purpose  to  put  such  questions  to  such  prisoner,  and 
examine  such  witnesses,  as  the  said  court,  or  commissioner,  or  justices  shall 
think  fit,  touching  the  matters  contained  in  such  schedule,  and  touching  such 
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1  &  2  VICT.    CAP.  110. 
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other  matters  as  the  said  court  or  commissioner  or  justices  shall  be  of  opinion 
that  it  may  be  fit  and  proper  to  inquire  into,  in  order  to  the  due  execution  of 
this  act;  but  no  creditor  shall  examine  or  oppose  the  discharge  of  such  prisoner 
until  he  shall  make  oath  or  affidavit  of  his  debt,  or  otherwise  give  satisfactory 
proof  of  his  right  to  oppose  such  prisoner's  discharge,  if  required  so  to  do  by  such 
Iloariiig  may  prisoner  ;  and  that  in  case  the  said  court,  or  commissioner,  or  justices  shall  enter- 
be  adjourned.  "  tain  any  doubt  touching  any  matter  alleged  against  such  prisoner  at  such  hearing, 
to  prevent  his  or  her  discharge,  or  otherwise  touching  the  schedule  or  the  ex- 
amination of  such  prisoner,  or  it  shall  appear  that  amendment  is  necessary  to 
be  made  of  such  schedule,  or  in  case  such  prisoner  shall  refuse  to  be  sworn,  or 
shall  not  answer  upon  oath  to  the  satisfaction  of  the  said  court,  or  commissioner, 
or  justices,  it  shall  be  lawful  for  the  said  court,  or  commissioner,  or  justices  to 
adjourn  the  hearing  and  examination  of  such  prisoner,  and  of  witnesses  there- 
upon, to  some  future  sitting  of  the  said  court,  or  commissioner,  or  justices,  or 
to  some  future  circuit  to  be  made  by  one  of  the  said  commissioners,  or  to  some 
future  general  or  general  quarter  or  adjourned  sessions,  as  the  case  may  be  ;  and 
in  every  such  case  such  prisoner  shall,  upon  such  adjournment,  remain  in  custody, 
and  shall  and  may  be  again  brought  up,  and  such  hearing  and  examination  be 
further  proceeded  in,  as  often  as  to  the  said  court,  or  commissioner,  or  justices 
shall  seem  fit :  Provided  always,  that  when  any  such  hearing  shall  be  adjourned 
by  the  said  court  generally,  or  by  such  commissioner,  or  justices  to  some  future 
circuit,  or  to  some  future  sessions  as  aforesaid,  the  said  court  shall  and  may, 
upon  the  application  of  such  prisoner,  to  be  made  within  such  time  as  the  said 
court  shall  direct,  order  the  said  prisoner  to  be  brought  up  for  hearing  ac- 
cordingly, and  such  notice  thereof  shrdl  be  given,  and  to  such  parties,  as  to  the 
said  court  or  commissioner  or  justices  shall  direct. 

LXXIII.  Provided  always,  and  be  it  further  enacted.  That  where  any  pri- 
soner, whose  usual  place  of  abode  at  or  lately  before  his  or  her  imprisonment 
was  otherwise  than  in  Middlesex,  Surrey,  London,  or  Southwark  aforesaid, 
shall  be  so  brought  before  the  said  court  for  the  relief  of  insolvent  debtors,  it 
shall  be  lawful  for  the  said  court  to  receive  the  affidavits  of  any  creditor  or 
creditors  or  other  person  or  persons  not  resident  within  Middlesex,  Surrey, 
London,  or  Southwark  aforesaid,  in  opposition  to  the  discharge  of  such  prisoner 
under  this  act,  and  also,  if  such  court  shall  think  fit,  to  permit  interrogatories 
to  be  filed  for  the  examination  or  cross-examination  of  any  person  making  or 
joining  in  such  affidavits,  and  to  adjourn  the  hearing  and  examination  of  such 
prisoner,  until  such  interrogatories  shall  be  fully  answered  to  the  satisfaction  of 
the  said  court;  and  where  any  prisoner  shall  be  brought  before  any  commissioner 
of  the  said  court  on  his  circuit,  or  before  any  such  justices  as  aforesaid,  at  their 
sessions  aforesaid,  and  the  usual  place  of  abode  of  such  prisoner  at  cr  lately 
before  his  or  her  imprisonment  shall  have  been  other  than  in  the  county  or 
riding  where  such  prisoner  shall  be  brought  up,  it  shall  be  lawful  for  such  com- 
missioner or  justices  to  receive  the  affidavits  of  any  creditor  or  creditors,  or  other 
person  or  persons,  not  resident  within  the  county  or  riding  where  such  prisoner 
shall  be  brought  up,  in  opposition  to  the  discharge  of  such  prisoner  imder  this 
act,  and  also,  if  such  commissioner  or  justices  shall  think  fit,  to  permit  inter- 
rogatories to  be  filed  for  the  examination  or  cross-examination  of  any  person 
making  or  joining  in  such  affidavits,  and  to  adjourn  the  hearing  and  examination 
of  such  prisoner  until  such  interrogatories  shall  be  fully  answered  to  the  satis- 
faction of  the  said  commissioner  or  justices. 
Schedule  and  LXXIV.    Provided  always,  and  it  is  hereby  enacted,  That  at  such  hearing  or 

prisoner's  ac-  adjourned  hearing  it  shall  be  lawful  for  the  said  court,  or  commissioner,  or 
counts  may  be  justices,  if  it  shall  appear  fit,  upon  application  made  by  some  creditor  or 
referred  to  an  creditors,  and  supported  by  oath  or  affidavit,  to  order  that  it  shall  be  referred  to 
officer  of  the  *ri  officer  of  the  said  court,  or  to  an  examiner  duly  appointed  according  to  the 
court  or  an  provisions  of  this  act,  to   investigate  the  accounts  of  such    prisoner,  and    to 

examiner,  who  examine  into  the  truth  of  his  schedule,  and  to  report  thereon  to  the  said  court, 
may  order  pri-  or  commissioner,  or  justices  ;  and  that  the  said  court,  or  commissioner,  or  justices 
soner  to  attend.  n^*y  *t  such  hearing  proceed  on  the  other  matters  in  opposition  to  the  discharge 
of  such  prisoner,  or  may,  if  it  shall  appear  just  and  reasonable  so  to  do,  forth- 
with adjourn  the  hearing  thereof  until  such  officer  or  examiner  shall  have  made 
his  report ;  and  that  upon  such  reference  being  made  as  aforesaid  it  shall  be 
lawful  for  such  officer  or  examiner  to  order  the  attendance  of  such  prisoner  as 
often  as  such  officer  or  examiner  shall  think  fit,  and  the  prisoner  mentioned  in 
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such  order  shall  be  accordingly  carried  before  such  officer  or  examiner,  for 
which  such  order  shall  be  a  sufficient  warrant :  and  the  keeper  of  the  prison, 
or  his  deputy,  so  carrying  any  prisoner  before  such  officer  or  examiner,  shall 
receive  for  the  same  the  sum  of  ten  shillings,  and  no  more,  to  be  paid  by  the 
person  or  persons  at  whose  requisition  the  said  reference  shall  have  been  had  ; 
and  such  officer  or  examiner  shall  and  may,  under  such  reference,  administer 
oaths,  and  examine  all  witnesses  and  parties  upon  their  oaths,  touching  all 
matters  relating  thereto ;  Provided  always,  that  no  keeper  of  any  prison  shall 
be  required  or  compelled  to  carry  any  prisoner  a  greater  distance  than  two 
miles  from  his  prison  to  or  before  such  officer  or  examiner,  except  that  the 
keepers  of  prisons  in  Middlesex  and  London,  and  of  the  prisons  of  the  Queen's 
Bench  and  Marshalsea,  and  In  Horsemonger  Lane,  and  of  and  in  the  borough 
of  Southwark,  shall  carry  their  prisoners  before  such  officer  at  the  said  court 
or  at  such  other  place  within  the  bills  of  mortality  as  the  said  court  sliall 
direct ;  and  that  in  all  cases  where  such  reference  shall  have  been  made  as 
aforesaid  it  shall  be  lawful  for  the  said  court  or  commissioner  or  justices,  if  just 
cause  shall  appear,  to  order  all  the  fees  and  expenses  of  such  reference  paid  by 
any  creditor  or  creditors  to  be  repaid  to  him,  her,  or  them  out  of  the  first  money 
received  by  the  provisional  or  other  assignee  or  assignees  of  such  prisoner  from 
or  by  his  estate  or  effects. 

LXXV.  And  be  it  enacted,  That  after  such  examinationof  any  such  prisoner 
as  herein-before  directed,  it  shall  be  lawful  at  such  hearing  or  adjourned  hearing 
as  aforesaid,  for  the  said  court,  or  commissioner,  or  justices,  upon  such  prisoner's 
swearing  to  the  truth  of  his  schedule,  and  executing  such  warrant  of  attorney 
as  is  herein-after  directed,  to  adjudge  that  such  prisoner  shall  be  discharged  from 
custody,  and  entitled  to  the  benefit  of  this  act,  at  such  time  as  the  said  court,  or 
commissioner,  or  justices  shall  direct,  in  pursuance  of  the  provisions  herein-after 
contained  in  that  behalf,  as  to  the  several  debts  and  sums  of  money  due  or 
claimed  to  be  due  (a)  at  the  time  of  making  sucli  vesting  order  as  aforesaid  from 
such  prisoner  to  the  several  persons  named  in  his  schedule  as  creditors  (6),  or 
claiming  to  be  creditors,  for  the  same  respectively,  or  for  which  such  persons 
shall  have  given  credit  to  such  prisoner  before  the  time  of  making  such  vesting 
order  as  aforesaid,  and  which  were  not  then  payable,  and  as  to  the  claims  of  all 
other  persons,  not  known  to  such  prisoner  at  the  time  of  such  adjudication,  who 
may  be  indorsees  or  holders  of  any  negotiable  security  set  forth  in  such  schedule 
so  sworn  to  as  aforesaid,  (c) 

LXXVl.  And  be  it  enacted,  That  in  all  cases  where  no  cause  shall  appear  to 
the  contrary,  it  shall  be  lawful  for  the  said  court,  or  commissioner,  or  justices, 
according  as  shall  seem  fit,  to  adjudge  that  such  prisoner  shall  be  so  discharged, 
and  so  entitled  as  aforesaid,  forthwith,  or  so  soon  as  such  prisoner  shall  have 
been  in  custody  at  the  suit  of  one  or  more  of  the  persons  as  to  whose  debts  and 
claims  such  discharge  is  so  adjudicated,  for  such  period  or  periods,  not  exceed- 
ing six  months  in  the  whole,  as  the  said  court,  or  commissioner,  or  justices  shall 
direct,  to  be  computed  from  the  making  of  such  vesting  order  as  aforesaid. 

LXXVIL  And  be  it  enacted,  That  in  case  it  shall  appear  to  the  said  court, 
or  commissioner,  or  justices,  that  such  prisoner  has  fraudulently,  with  intent  to 
conceal  the  state  of  his  affairs,  or  to  defeat  the  objects  of  this  act,  destroyed  or 
otherwise  wilfully  prevented  or  purposely  withheld  the  production  of  any  books, 
papers,  or  writings  relating  to  such  of  his  affairs  as  are  subject  to  investigation 
under  this  act,  or  kept,  or  caused  to  be  kept  false  books,  or  made  false  entries  in, 
or  withheld  entries  from,  or  wilfully  altered  or  falsified,  any  such  books,  papers, 
or  writings,  or  that  such  prisoner  has  fraudulently,  with  intent  of  diminishing 
the  sum  to  be  divided  among  his  creditors,  or  of  giving  an  undue  preference  to 
any  of  the  said  creditors,  discharged  or  concealed  any  debt  due  to  or  from  the 


Officer  and  ex- 
aminer may  ad- 
minister oaths. 


Court  may  or- 
der expenses  of 
reference  to  be 
paid  out  of  in- 
solvent's estate. 

Court,  &c. 
may  adjudge 
prisoner  to  be 
discharged 
from  custody, 
and  entitled  to 
the  benefit  of 
this  act. 


Court  may 
adjudge  dis- 
charge, &c.  to 
be  forthwith, 
or  not  later 
than  six 
months,  &c. 

In  certain 
cases  discharge, 
&c.  to  be  at 
any  period  not 
later  than  three 
years  from 
petitioning. 


(a)  But  this  discharge  only  extends  to  the  particular  debts  mentioned  in  the 
schedule,  and  not  to  all  debts  due  to  the  creditors  named.  Leonard  v.  Baker, 
15  M.  &  W.202./ 

(6)  A  woman  discharged  while  sole,  and  subsequently  marrying,  her  husband 
does  not  become  liable.      Storr  v.  Lee,  9  Ad.  &  E.  868. 

(c)  But  if  the  negotiable  security  be  not  set  forth  in  the  schedule,  there  is  no 
discharge.     Beck  v.  Beverley,  1 1  M.  &  W.  845. 
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said  prisoner,  or  made  away  with,  charged,  mortgaged,  or  concealed,  any  part  of 
his  property,  of  what  kind  soever,  either  before  or  after  the  commencement  of 
his  or  her  imprisonment,  then  it  shall  be  lawful  for  the  said  court,  or  commis- 
sioner, or  justices  to  adjudge  that  such  prisoner  shall  be  so  discharged,  and  so 
entitled  as  aforesaid,  so  soon  as  he  shall  have  been  in  custody  at  the  suit  of  some 
one  or  more  of  the  persons,  as  to  whose  debts  and  claims  such  discharge  is  so 
adjudicated,  for  such  period  or  periods,  not  exceeding  three  years  in  tlie  whole, 
as  the  said  court,  or  commissioner,  or  justices  shall  direct,  to  be  computed  as 
aforesaid. 
In  other  cases  LXXVIII.    And  be  it  enacted,  That  in  case  it  shall  appear  to  the  said  court, 

the  discharge,  or  commissioner,  or  justices,  that  such  prisoner  shall  have  contracted  any  of  his 
&c.  to  be  at  or  her  debts  fraudulently,  or  by  means  of  a  breach  of  trust,  or  by  means  of  false 

any  period  not  pretences,  or  without  having  had  any  reasonable  or  probable  expectation  at  the 
later  than  two  time  when  contracted  of  paying  the  same,  or  shall  have  fraudulently,  or  by 
years  from  means  of  false  pretences,  obtained  the  forbearance  of  any  of  his  debts  by  any  of 

petitioning.  his  creditors,  or  shall  have  put  any  of  his  creditors  to  any  unnecessary  expense 

by  any  vexatious  or  frivolous  defence  or  delay  to  any  suit  for  recovering  any 
debt  or  sum  of  money  due  from  such  prisoner,  or  shall  be  indebted  for  damages 
recovered  in  any  action  for  criminal  conversation  with  the  wife,  or  for  seducing 
the  daughter  or  servant  of  the  plaintiff  in  such  action,  or  for  breach  of  promise 
of  marriage  made  to  the  plaintiff  in  such  action,  or  for  damages  recovered  in 
any  action  for  a  malicious  prosecution,  or  for  a  libel,  or  for  slander,  or  in  any 
other  action  for  a  malicious  injury  done  to  the  plaintiff  therein,  or  in  any  action 
of  tort  or  trespass  to  the  person  or  property  of  the  plaintiff  therein,  where  it 
shall  appear  to  the  satisfaction  of  the  said  court  that  the  injury  complained  of 
was  malicious,  then  it  shall  be  lawful  for  such  court,  or  commissioner,  or  justices 
to  adjudge  that  such  prisoner  shall  be  so  discharged,  and  so  entitled  as  afore- 
said, forthwith,   except  as  to  such  debt   or   debts,  sum  or  sums  of  money,  or 
damages   as  above  mentioned  ;  and  as  to  such  debt  or   debts,  sum  or  sums  of 
money,  or  damages,  to  adjudge  that  such  prisoner  shall  be  so  discharged,  and  so 
entitled  as  aforesaid,  so  soon  as  he  shall  have  been  in   custody  at  the  suit  of 
the  person  or  persons  who  shall  be  creditor  or  creditors  for  the  same  respectively, 
for  a  period  or  periods  not  exceeding  two  years  in  the  whole,  as  the  said  court, 
or  commissioner,  or  justices  shall  direct  to  be  computed  as  aforesaid. 
Discbarge  may        LXXIX.    And   be  it  enacted,  That  the  discharge  of  any  prisoner  so  adjudi- 
extend  to  pro-      cated  as  aforesaid,  shall  and  may  extend  to  all  process  issuing  from  any  court, 
cess  for  con-         for  any  contempt  of  any  court,  ecclesiastical  or  civil,  for  nonpayment  of  money 
tempt  in  non-       or  of  costs  or  expenses   in  any  court,  ecclesiastical   or  civil ;  and  that  in  such 
payment  of  case  the  said  discharge  shall  be  deemed  to  extend  also  to  all  costs  which  such 

money ;  and  prisoner  would  be  liable  to  pay  in  consequence  or  by  reason  of  such  contempt, 
to  costs  in-  or  on  purging  the  same ;  and  that  every  discharge  so  adjudicated  as  aforesaid 

curred  by  as  to  any  debt  or  damages  of  any  creditor  of  such  prisoner,  shall  be  deemed  to 

creditor,  but  extend  also  to  all  costs  incurred  by  such  creditor  before  the  filing  of  such 
subject  to  prisoner's  schedule,  in  any  action  or  suit  brought  by  such  creditor  against  such 

taxation.  prisoner  for  the  recovery  of  the  same ;  and  that  all  persons,  as  to  whose  de- 

mands for  any  such  costs,  money  or  expenses  as  aforesaid  any  such  person  shall 
be  so  adjudged  to  be  discharged,  s!'all  be  deemed  and  taken  to  be  creditors  of 
such  prisoner  in  respect  thereof,  and  entitled  to  the  benefit  of  all  the  provisions 
,  made  for  creditors  by  this  act,  subject  nevertheless  to  such  ascertaining  of  the 

amount  of  the  said  demands  as  may  be  had  by  taxation  or  otherwise,  and   to 
such   examination  thereof  as   is  herein  provided  in  respect  of  all  claims  to  a 
dividend  of  such  insolvent's  estate  and  effects. 
Discharge  may        LXXX.   And  be  it  enacted,  That  the  discharge  of  any  such  prisoner  so  ad- 
extend  to  sums    judicated   as  aforesaid  shall  and  may  extend  to  any  sum  and  sums  of  money 
payable  by  which  shall  be  payable,  by  way  of  annuity  or  otherwise,  at  any  future  time  or 

way  of  an-  times,  by  virtue  of  any  bond,  covenant,  or  other  securities  of  any  nature  what- 

nuity,  &c.  soever,  and  that  every  person  and  persons  who  would  be  a  creditor  or  creditors 

of  such  prisoner  for  such  sum  or  sums  of  money,  if  the  same  were  presently  due, 
shall  be  admissible  as  a  creditor  or  creditors  of  such  prisoner  for  the  value  of 
such  sum  or  sums  of  money  so  payable  as  aforesaid,  which  value  the  said  court 
shall,  upon  application  at  any  time  made  in  that  behalf,  ascertain,  regard  being 
had  to  the  original  price  given  for  such  sum  or  sums  of  money,  deducting  there- 
from such  diminution  in  the  value  thereof  as  shall  have  been  caused  by  the  lapse 
of  time  since  the  grant  thereof  to  the  time  of  making  such  vesting  order  as  afore- 
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said  ;  and  such  creditor  or  creditors  shall  be  entitled  in  respect  of  such  value  to 
the  benefit  of  all  the  provisions  made  for  creditors  by  this  act,  without  prejudice 
nevertlieless  to  the  respective  securities  of  such  creditor  or  creditors,  excepting  as 
respects  such  prisoner's  discharge  under  this  act. 

LXXXI.  And  be  it  enacted,  That  in  all  such  cases,  where  it  shall  be  adjudged 
tliat  any  such  prisoner  shall  be  so  discharged  and  so  entitled  as  aforesaid  at 
some  future  period,  it  shall  be  lawful  for  the  said  court,  or  commissioner,  or 
justices,  if  it  shall  seem  fit,  to  direct  that  such  prisoner  shall  be  confined  during 
any  such  period  within  the  walls  of  the  prison,  and  not  within  any  rules  or 
liberties  thereof. 

LXXXII.  And  be  it  enacted.  That  whenever  any  creditor  or  creditors  op- 
posing any  such  prisoner's  discharge  shall  prove  to  the  satisfaction  of  the  said 
court,  or  commissioner,  or  justices  that  such  prisoner  has  done  or  committed  any 
act  for  which,  upon  such  adjudication  as  aforesaid,  he  may  be  liable  to  remain 
in  such  custody  as  aforesaid  for  a  period  not  exceeding  three  years,  to  be  coin- 
puted  as  aforesaid,  the  said  court,  or  commissioner,  or  justices  shall  adjudge  the 
taxed  costs  of  such  opposition  to  be  paid  to  such  opposing  creditor  or  creditors 
out  of  the  estate  and  effects  of  such  prisoner,  by  his  or  her  assignee  or  assignees, 
before  any  dividend  made  thereof;  and  in  all  other  cases  of  opposition  to  a 
prisoner's  discliarge  being  substantiated  or  effectual  it  sliall  be  lawful  for  the 
said  court,  or  commissioner,  or  justices  to  adjudge  in  like  manner,  if  it  shall  seem 
fit;  and  tliat  in  case  it  shall  appear  to  the  said  court,  or  commissioner,  or  jus- 
tices that  the  opposition  of  any  creditor  to  any  such  prisoner's  discharge  was 
frivolous  and  vexatious,  it  shall  be  lawful  for  the  said  court,  or  commissioner,  or 
justices  to  award  such  costs  to  such  prisoner  as  shall  appear  to  be  just  and  rea- 
sonable, to  be  paid  by  the  creditor  or  creditors  making  such  opposition,  which 
shall  be  paid  accordingly. 

LXXXIII.  And  be  it  enacted.  That  where,  upon  any  prisoner  being  brought 
up  before  the  said  court,  or  a  commissioner  thereof  on  his  circuit,  any  such  ad- 
judication shall  have  been  made  as  aforesaid  by  the  said  court  or  commissioner, 
order  shall  be  made  accordingly  by  the  said  court  or  commissioner,  in  pursuance 
of  such  adjudication,  and  the  said  court  or  commissioner  shall  also  issue  a 
warrant  or  warrants  to  the  gaoler  accordingly,  ordering  the  discharge  of  such 
prisoner  from  custody  as  to  the  detainers  under  which  he  or  she  shall  then  be 
confined,  or  which  shall  be  lodged  against  him  or  her  before  he  or  she  shall  be 
out  of  custody,  the  siune  being  for  debts  in  respect  of  which  such  adjudication 
shall  have  been  made ;  and  where,  upon  any  such  prisoner  being  brought  up 
before  such  justices  as  aforesaid,  any  such  adjudication  as  aforesaid  shall  have 
been  made  by  such  justices,  the  said  justices  shall  forthwith  certify  such  adju- 
dication to  the  said  court,  whereupon  the  said  court  shall  order  that  such 
prisoner  shall  be  discharged  from  custody,  and  entitled  to  the  benefit  of  this 
act,  according  to  such  adjudication,  at  the  period  or  periods  expressed  therein, 
and  shall  order  such  costs  to  he  paid  as  shall  have  been  adjudged  by  the  said 
justices  in  pursuance  of  the  provisions  of  this  act,  and  shall  issue  a  warrant  or 
warrants  to  the  gaoler  accordingly,  ordering  the  discharge  of  such  prisoner  from 
custody  as  to  the  detainers  under  which  he  shall  then  be  confined,  or  which 
shall  be  lodged  against  him  before  he  sliall  be  out  of  custody,  the  same  being 
for  debts  in  respect  of  which  such  adjudication  shall  have  been  made  ;  and  that 
every  such  order  of  adjudication  shall  take  eflPect  as  from  the  day  on  which  the 
adjudication  sliall  have  been  made  in  that  behalf;  and  that  every  such  adjudi- 
cation and  certificate  thereof  and  order  thereupon  may  be  made  without  speci- 
fying therein  any  such  debt  or  debts,  or  sum  or  sums  of  money,  or  claims  as 
aforesaid,  or  naming  therein  any  such  creditor  or  creditors  as  aforesaid,  ex- 
cepting so  far  as  shall  be  necessary  in  any  case  in  order  to  distinguish  between 
the  creditors  as  to  whom  any  such  prisoner  may  be  adjudged  to  be  so  discharged 
and  entitled  as  aforesaid  forthwith,  and  the  creditors  as  to  whom  he  may  be  ad- 
judged to  be  so  discharged  and  entitled  at  some  future  period  ;  provided  never- 
theless that  in  all  ca'cs  the  detainer  or  detainers  with  respect  to  which  any  such 
prisoner  shall  have  been  adjuaged  to  be  discharged  out  of  custody,  he  being  then 
in  custody  thereupon,  shall  be  specified  in  the  warrant  of  the  said  court  or  com- 
missioner, to  be  delivered  to  the  gaoler  in  that  behalf. 

LXXXIV.  And  be  it  enacted,  That  where  it  shall  appear  to  the  said  court, 
commissioner,  or  justices  at  any  such  hearing  as  aforesaid  of  any  such  prisoner 
that  certain  matters  or  things  ought  to  be  performed  by  or  on  behalf  of  such 
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Court,  &c.  may 
order  prisoner 
to  be  confined 
within  walls  of 
prison. 

Court,  &c.  may 
order  costs,  in 
certain  cases,  to 
be  paid  to  op- 
posing credi- 
tors out  of  in- 
solvent's estate. 


Where  opposi- 
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and  vexatious, 
costs  may  be 
awarded  to 
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Court  or  com- 
missioner to 
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Where  adjudi- 
cation is  a  dLs- 
charge  at  a 
future  period, 
the  prisoner 
may  be  arrest- 
ed, &c.  tin 
that  period 
arrives. 


Court  may 
order  detaining 
creditor  to  pay 
prisoner  a  sum 
not  exceeding 
4s.  a  week. 


Before  adjudi- 
cation, prisoner 
shall  execute 
warrant  of  at- 
torney to  con- 
fess judgment 
for  amount 
of  debts  in 
schedule. 


Court  may  per- 
mit execution 
to  be  taken  out 
thereupon, 
when  insolvent 
is  of  ability  to 
pay,  or  is  dead, 
leaving  assets. 


prisoner  before  he  is  intended  to  be  actually  discharged  from  custody,  but  that 
nevertheless  it  is  expedient  not  to  adjourn  the  hearing  of  the  case  absolutely  to 
some  future  occasion,  without  the  opportunity  of  such  discharge  being  sooner 
had  by  doing  such  things  as  aforesaid,  it  shall  be  lawful  for  the  said  court,  com- 
missioner, or  justices  to  pronounce  adjud'cation  without  their  issuing  the  order 
and  warrant  pursuant  thereto;  and  that  such  adjudication  may  be  directed  to 
be  conditional  on  the  performance  of  such  matters  or  things  as  aforesaid  ;  and 
that  on  the  noni>erformance  thereof  the  bearing  of  such  case  sliall  stand  ad- 
journed, according  to  the  direction  made  in  that  behalf. 

LXXXV.  Provided  always,  and  be  it  enacted.  That  in  all  cases  where  it 
shall  have  been  adjudged  that  any  such  prisoner  shall  be  so  discharged,  and  so 
entitled  as  aforesaid,  at  some  future  period,  such  prisoner  shall  be  subject  and 
liable  to  be  detained  in  prison,  and  to  be  arrested  and  charged  in  custody  at  the 
suit  of  any  one  or  more  of  his  or  her  creditors  with  respect  to  whom  it  shall 
have  been  so  adjudged,  at  any  time  before  such  period  shall  have  arrived,  in 
the  same  manner  as  he  would  have  been  subject  and  liable  thereto  if  this  act 
had  not  passed  (a):  Provided  nevertheless,  that  when  such  period  shall  have 
arrived  such  prisoner  shall  be  entitled  to  the  benefit  and  protection  of  this  act, 
notwithstanding  that  he  may  have  been  out  of  actual  custody  during  all  or  any 
part  of  the  time  suteequent  to  such  adjudication,  by  reason  of  such  prisoner  not 
having  been  arrested  or  detained  during  such  time  or  any  part  thereof. 

LXXXVI.  And  be  it  enacted,  That  in  all  cases  where  such  prisoner  shall, 
upon  such  adjudicatiwi  as  aforesaid,  be  liable  to  further  imprisonment  at  the 
suit  of  his  creditor  or  creditors,  or  any  or  either  of  them,  it  shall  be  lawful  at 
any  time  for  the  said  court,  on  the  application  of  such  prisoner,  to  order  the 
creditor  or  creditors  at  whose  suit  he  shall  be  so  imprisoned  to  pay  to  such 
prisoner  such  sum  or  sums  of  money,  not  exceeding  the  rate  of  four  shillings  by 
the  week  in  the  whole,  at  such  times  and  in  such  manner  and  in  such  propor- 
tions as  the  said  court  shall  direct,  and  that  on  failure  of  payment  thereof,  as 
directed  by  the  said  court,  the  said  court  shall  order  such  prisoner  to  be  forth- 
with discharged  from  custody  at  the  suit  of  the  creditor  or  creditors  so  failing  to 
pay  the  same. 

LXXXVI  I.  And  be  it  enacted,  That  before  any  such  adjudication  shall  be 
made  with  respect  to  any  such  prisoner,  the  said  court,  or  commissioner,  or  justices 
shall  require  such  prisoner  to  execute  a  warrant  of  attorney  to  authorize  the 
entering  up  of  a  judgment  against  such  prisoner  in  some  one  of  the  superior 
courts  at  Westminster,  in  the  name  of  the  assignee  or  assignees  of  such  prisoner, 
or  of  such  provisional  assignee,  if  no  other  assignee  shall  have  been  appointed  and 
shall  have  accepted  such  office,  for  tlie  amount  of  the  debts  stated  in  the  schedule 
of  such  prisoner  so  sworn  to  as  aforesaid  to  be  due  or  claimed  to  be  due  fromr 
such  prisoner,  or  so  much  thereof  as  shall  appear  at  the  time  of  executing  such 
warrant  of  attorney  to  be  due  and  unsatisfied  ;  and  any  such  warrant  of  attorney 
is  hereby  declared  not  to  be  within  the  meaning  of  the  said  act  passed  in  the  third 
year  of  the  reign  of  his  late  Majesty  king  George  the  Fourth,  nor  shall  it  be 
necessary  that  the  same  should  be  executed  in  the  presence  of  an  attorney  for 
such  prisoner,  according  to  the  provision  herein-before  in  that  behalf  contained  ; 
and  the  order  of  the  said  court  for  entering  up  such  judgment  shall  be  a  sufficient 
authority  to  the  proper  officer  for  entering  up  the  same,  and  such  judgment  shall 
have  the  force  of  a  recognizance ;  and  if  at  any  time  it  shall  appear  to  the 
satisfaction  of  the  said  court,  that  such  prisoner  is  of  ability  to  pay  such  debts  or 
any  part  thereof,  or  that  he  is  dead,  leaving  assets  for  that  purpose,  the  said 
court  may  permit  execution  to  be  taken  out  upon  such  judgment,  for  such  sum 
of  money  as  under  all  the  circumstances  of  the  case  the  said  court  shall  order, 
such  sum  to  be  distributed  rateably  amongst  the  creditors  of  such  prisoner 
according  to  the  mode  herein-before  directed  in  the  case  of  a  dividend  made  after 
adjudication  ;  and  such  further  proceedings  shall  and  may  be  had  upon  such 
judgment  as  may  seem  fit  to  the  discretion  of  the  said  court  from  time  to  time, 
until  the  whole  of  the  debts  due  to  the  several  persons  against  whom  such  dis- 


(a)  This  takes  such  cases  out  of  the  act  altogether.  Turner  v.  Darnall, 
5  M.  &  W.  28  ;  ace.  Growcock  v.  Waller,  1 1  Ad.  &  E.  165.  Indeed  it  would  be 
impossible  to  make  the  ordinary  affidavit  in  the  case  of  an  imprisoned  in.solvent. 
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charge  shall  have  been  obtained  shall  be  fully  paid  and  satisfied,  together  with 
such  costs  as  the  said  court  shall  think  fit  to  award ;  and  no  scire  facias  shall  be 
necessary  to  revive  such  judgment  on  account  of  any  lapse  of  time,  but  execution 
shall  at  all  times  issue  thereon  by  virtue  of  the  order  of  the  said  court :  Pro- 
vided always,  that  in  case  any  such  application  against  any  such  prisoner  shall 
appear  to  the  said  court  to  be  ill-founded  and  vexations,  it  shall  be  lawful  for 
the  said  court,  not  only  to  refuse  to  make  any  order  on  such  application,  but 
also  to  dismiss  the  same,  with  such  costs  against  the  party  or  parties  making  the 
same  as  to  the  said  court  shall  appear  reasonable,  and  the  said  costs  shall  be 
paid  accordingly. 

LX  XX  VI 1 1.  And  be  it  enacted,  That  in  case  any  such  person  shall,  after  he 
has  become  entitled  to  the  benefit  of  this  act  by  any  such  adjudication  as  afore- 
said, become  entitled  to  or  possessed  of,  in  his  own  right,  any  stock  in  the  public 
funds  of  this  country,  or  other  property,  whether  the  same  be  in  England  or 
elsewhere,  which  bylaw  cannot  be  taken  into  execution  under  the  said  judg- 
ment so  to  be  entered  up  in  the  names  of  such  assignee  or  assignees  as  aforesaid, 
and  such  prisoner  shall  have  refused  to  convey,  or  assign,  or  transfer  such  stock 
or  oUier  property,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  said 
judgment,  then  and  in  such  case  it  shall  be  lawful  for  the  assignee  or  assignees 
of  such  prisoner  to  apply  by  petition  in  a  summary  way,  setting  forth  the  facts  of 
the  case,  to  the  said  court,  and  to  pray  that  the  said  prisoner  may  be  taken  and 
committed  to  custody  notwithstanding  any  such  adjudication  and  discharge  as 
aforesaid ;  and  thereupon,  if  upon  examination  by  the  said  court,  and  hearing  as 
well  the  said  assignee  or  assignees  as  the  said  prisoner,  in  case  he  shall  appear, 
or  the  said  assignee  or  assignees  only,  in  case  such  prisoner,  due  notice  having 
been  given  to  him,  shall  not  appear,  it  shall  appear  to  the  said  court  that  the 
contents  of  such  petition  are  true,  then  and  in  such  case  the  said  court  shall  so 
declare  and  adjudge,  and  shall  thereupon  order  the  said  prisoner  to  be  appre- 
hended, and  committed  to  custody  within  the  walls  of  any  prison  which  the  said 
court  shall  direct,  and  not  within  any  rules  or  liberties  thereof,  imtil  he  shall 
convey,  assign,  and  transfer  such  stock  or  other  property,  or  so  much  thereof  as 
the  said  court  shall  direct,  towards  the  satisfaction  of  the  said  judgment,  to 
such  assignee  or  assignees,  for  the  general  benefit  of  the  creditors  of  such 
prisoner. 

LXXXIX.  And  be  it  enacted.  That  in  case  any  person  or  persons,  body 
politic  or  corporate,  shall,  after  any  such  insolvent  shall  have  become  entitled 
to  the  benefit  of  this  act  by  any  such  adjudication  as  aforesaid,  become  or  be 
poss'jssed  of,  or  have  under  his  or  their  power  or  control,  any  stock  in  the  public 
funds  of  this  country,  or  any  legacy,  money  due  or  growing  due,  bills  of  ex- 
change, promissory  notes,  bank  notes,  securities  for  money,  goods,  and  chattels, 
or  any  other  property  whatsoever  belonging  to  such  insolvent,  or  held  in  trust 
for  him,  or  for  his  use  and  benefit,  or  to  which  such  insolvent  shall  be  in  any 
way  entitled,  or  in  case  any  such  person  or  persons,  body  politic  or  corporate, 
shall  be  at  such  period  in  any  manner  indebted  to  such  insolvent,  it  shall  be 
lawful  for  the  said  court,  upon  the  application  of  any  assignee  or  creditor  of 
such  insolvent,  to  cause  notice  to  be  given  to  such  person  or  persons,  body  politic 
or  corporate,  directing  him  or  them  to  hold  and  retain  the  said  property  till  the 
said  court  shall  make  further  order  concerning  the  same ;  and  thereupon  it  shall 
be  lawful  for  the  said  court  further  to  order  such  person  or  persons,  body  politic 
or  corporate,  to  deliver  over  such  property,  and  to  pay  such  debts  as  aforesaid, 
or  any  part  thereof,  to  the  provisional  or  other  assignee  or  assignees  of  the  estate 
and  effects  of  such  insolvent  for  the  general  benefit  of  the  creditors  of  such 
insolvent  entitled  to  claim  under  such  judgment  entered  up  by  order  of  the  said 
court  as  aforesaid ;  and  such  delivery  and  payment  shall  be  made  accordingly 
in  obedience  to  such  order  ;  and  such  person  and  persons,  body  politic  and  cor- 
porate, shall,  by  such  payment  and  delivery  so  made  in  pursuance  of  such  order 
of  the  said  court,  be  discharged  in  respect  of  such  property  and  debts  against  all 
persons  whatsoever  to  all  intents  and  purposes. 

XC.  And  be  it  enacted,  That  no  person  who  shall  have  become  entitled  to 
the  benefit  of  this  act  by  any  such  adjudication  as  aforesaid  shall  at  any  time 
thereafter  be  imprisoned  by  reason  of  the  judgment  so  as  aforesaid  entered  up 
against  him  or  her  according  to  this  act,  or  for  or  by  reason  of  any  debt  or  sum 
of  money,  or  costs,  with  respect  to  which  such  person  shall  have  become  so 
entitled,  or  for  or  by  reason  of  any  judgment,  decree,  or  order  for  payment  of 
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the  same  ;  but  that  upon  every  arrest  or  detainer  in  prison  upon  any  such  judg- 
ment so  entered  up  as  aforesaid,  or  for  or  by  reason  of  any  such  debt  or  sum  of 
money  or  costs,  or  judgment,  decree,  or  order  for  the  payment  of  the  same,  it 
shall  be  lawful  for  any  judge  of  the  court  from  which  any  process  shall  have 
issued  in  respect  thereof,  and  such  judge  is  hereby  required,  upon  proof  made 
to  his  satisfaction  that  the  cause  of  such  arrest  or  detainer  is  such  as  herein- 
before mentioned,  to  release  such  prisoner  from  custody,  unless  it  shall  appear 
to  such  judge,  upon  inquiry,  that  such  adjudication  as  aforesaid  was  made 
without  due  notice,  where  notice  is  by  this  act  required,  being  given  to  or 
acknowledged  by  the  plaintiff  on  such  process,  or  being  by  him  dispensed  with 
by  the  acceptance  of  a  dividend  under  this  act,  or  otherwise  ;  and  at  the  same 
time,  if  such  judge  shall  in  his  discretion  think  fit,  it  shall  be  lawful  for  him  to 
order  such  plaintiff,  or  any  person  or  persons  suing  out  such  process,  to  pay 
such  prisoner  the  costs  which  lie  shall  have  incurred  on  such  occasion,  or  so 
much  thereof  as  to  such  judge  shall  seem  just  and  reasonable,  such  prisoner 
causing  a  common  appearance  to  be  entered  for  him  in  such  action  or  suit. 

XCI.  And  be  it  enacted.  That  after  any  person  shall  have  become  entitled  to 
the  benefit  of  this  act  by  any  such  adjudication  as  aforesaid,  no  writ  of  fieri 
facias  or  elegit  shall  issue  on  any  judgment  obtained  against  such  prisoner  for 
any  debt  or  sum  of  money  with  respect  to  which  such  person  shall  have  so  be- 
come entitled,  nor  in  any  action  upon  any  new  contract  or  security  for  payment 
thereof,  except  upon  the  judgment  entered  up  against  such  prisoner  according  to 
this  act  («);  and  that  if  any  suit  or  action  (6)  shall  be  brought,  or  any  scire 
facias  be  issued  against  any  such  person,  his  heirs,  executors,  or  administrators, 
for  any  such  debt  or  sum  of  money,  or  upon  any  new  contract  or  security  for 
payment  thereof,  or  upon  any  judgment  obtained  against,  or  any  statute  or 
recognizance  acknowledged  by  such  person  for  the  same,  except  as  aforesaid,  it 
shall  be  lawful  for  such  person,  his  heirs,  executors,  or  administrators,  to  plead 
generally  that  such  person  was  duly  discharged  according  to  tiiis  act  by  the 
order  of  adjudication  made  in  that  behalf,  and  that  such  order  remains  in  force, 
without  jileading  any  other  matter  specially;  whereto  the  plaintiff  or  plaintiffs 
shall  or  may  reply  generally,  and  deny  the  matters  pleaded  as  aforesaid,  or  reply 
any  other  matter  or  thing  which  may  show  the  defendant  or  defendants  not  to 
be  entitled  to  the  benefit  of  this  act,  or  that  such  person  was  not  duly  discharged 
according  to  the  provisions  thereof,  in  the  same  manner  as  the  i)laintiff  or  plain- 
tiffs might  have  replied  in  case  the  defendant  or  defendants  had  pleaded  this  act, 
and  a  discharge  by  virtue  thereof,  specially. 

XCII.  Provided  always,  and  be  it  enacted,  Tliat  if  at  any  time  after  any  such 
adjudication  as  aforesaid  shall  have  been  made  with  respect  to  any  such  prisoner 
in  pursuance  of  tiiis  act,  it  shall  appear  to  the  satisfaction  of  the  said  court  for 
the  relief  of  insolvent  debtors  that  all  the  debts,  in  respect  of  which  such  adjudi- 
cation was  made  have  been  discharged  and  satisfied,  it  shall  be  lawful  for  such 
court,  upon  application  duly  made,  to  direct  the  warrant  of  attorney  executed 
by  such  prisoner  under  this  act  to  be  cancelled,  or,  if  judgment  shall  have  been 
entered  up  thereon,  to  order  satisfaction  to  be  entered  on  such  judgment,  and 
the  order  of  the  said  court  for  entering  up  such  satisfaction  shall  be  a  sufficient 
authority  to  the  proper  officer  for  entering  up  the  same ;  and  that  if  in  any 
case  it  shall  appear  to  the  satisfaction  of  the  said  court  that  after  the  debts 
of  any  such  prisoner  shall  have  been  so  discharged  and  satisfied  as  aforesaid 
there  shall  remain  in  the  possession,  or  subject  to  the  control  of  his  or  her  as- 
signee or  assignees,  any  property  of  any  kind  or  description  whatsoever  which 
has  come  to  such  assignee  or  assignees,  or  to  which  he  or  they  may  claim  title, 
by  virtue  of  the  order  made  in  that  behalf,  or  otherwise  by  virtue  of  his  or  their 
office  of  assignee  or  assignees,  it  shall  be  lawful  for  the  said  court,  on  applica- 


(a)  See  Philpott  v.  Aslett,  4  Tyrwh.  729  ;  1  C,  M.  &  R.85;  Dennez;.  Knott, 
7  M.  &  W.  144  ;  Smith  r.  Alexander,  3  Dowl.  13;  Evans  y.  Williams,  3  Tvrwh. 
226;  1  C.  &  M.  30;  Ashley  v.  Killick,  5  M.  &  W.  509;  Steerman  v. 
Thompson,  11  Ad.  &  E.  1027;   Collins  v.  Benton,  2  M.  &  Gr.  868. 

(6)  This  statute  merely  bars  the  remedy  by  action :   it  does  not  bar  the  right 
conse(iuently   the  creditor  may  pursue  any  other   remedy,  e.ff.  by  distress  for' 
rent,  Phillips  v.  Shervill,  6  Q.  D.  944. 
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tion  duly  made,  to  order  that  all  such  property  so  remaining  as  aforesaid  shall 
be  vested  in  the  person  whose  debts  shall  have  been  so  discharged  and  satisfied, 
or  his  heirs,  executors,  administrators,  or  assigns ;  and  such  order  shall  have  the 
effect  of  vesting  the  same  accordingly ;  and  that  any  deed  of  release  to  be  re- 
corded in  the  said  court,  by  which  any  such  debt  or  debts  shall  be  released  or 
discharged,  shall  not  be  liable  to  any  stamp  duty. 

XCIII.  And  whereas  it  may  sometimes  happen  that  a  debt  of,  or  claim  upon, 
or  balance  due  from  such  prisoner  as  aforesaid,  may  be  specified  in  his  schedule 
so  sworn  to  as  aforesaid  at  an  amount  which  is  not  exactly  (a)  the  actual 
amount  thereof,  without  any  culpable  negligence  or  fraud,  or  evil  intention 
on  the  part  of  such  prisoner  ;  be  it  enacted.  That  in  such  case  the  said  pri- 
soner shall  be  entitled  to  all  and  every  benefit  and  protection  of  this  act ;  and 
the  creditor  in  that  behalf  shall  be  entitled  to  the  benefit  of  all  the  provisions 
made  for  creditors  by  this  act  in  respect  of  the  actual  amount  of  such  debt, 
claim,  or  balance,  and  neither  more  nor  less  than  the  same,  to  all  intents  and 
purposes,  such  error  in  the  said  schedule  notwithstanding. 

XCIV.  And  be  it  further  enacted,  That  if,  on  any  prisoner  being  brought 
before  the  said  court  for  the  relief  of  insolvent  debtors,  it  shall  appear  to  the 
satisfaction  of  the  said  court  that  the  usual  place  of  abode  of  such  prisoner  lately 
before  his  arrest,  was  in  some  county  or  place  within  the  united  kingdom  other 
than  the  counties  of  Middlesex  or  Surrey,  or  city  of  London,  or  borough  of 
Southwark,  it  shall  be  lawful  for  the  said  court,  if  it  shall  think  fit,  upon  the 
request  of  any  creditor  or  creditors  of  such  prisoner,  to  order  such  prisoner 
to  be  taken,  at  the  expense  of  such  creditor  or  creditors,  from  the  gaol  in  which 
such  prisoner  shall  then  be  to  the  gaol  of  the  county  or  place  where  such 
prisoner  had  lately,  before  such  arrest,  his  usual  place  of  abode ;  and  if  such 
late  usual  place  of  abode  was  in  Scotland  or  Ireland,  then  to  the  gaol  of  such 
county  or  place  as  to  the  said  court  shall,  under  the  circumstances  of  the  case, 
appear  just  and  reasonable;  and  the  order  of  the  said  court  in  that  behalf, 
directed  to  the  keepers  of  the  said  gaols  respectively,  shall  be  their  sufficient 
warrant,  and  they  are  hereby  required,  in  pursuance  thereof,  to  deliver  and 
receive  respectively  the  body  of  such  prisoner,  together  with  a  certificate  of  the 
day  or  days,  and  cause  or  causes  of  detainer  against  such  prisoner,  who  shall 
from  and  after  such  removal  be  deemed  to  be  in  custody  of  the  sherifli'or  other 
responsible  officer  of  the  county  or  place  wherein  the  gaol  shall  be  situate  to 
which  such  prisoner  shall  have  been  so  removed  ;  and  the  said  court  shall 
order  such  removal  of  the  said  prisoner  from  such  gaol  as  aforesaid  to  be  made 
on  or  before  a  day  to  be  named  in  such  order ;  and  if  such  prisoner  shall  not  be 
removed  accordingly  on  or  before  the  said  day,  or  on  or  before  a  day  which  the 
said  court  shall  name  in  any  enlargement  of  the  said  order,  (which  enlarge- 
ment it  is  hereby  empowered  to  make  whenever  it  shall  seem  just  and  reason- 
aljle  so  to  do,)  then  the  said  court  shall,  upon  application  duly  made,  appoint  a 
time  for  such  prisoner  to  be  brought  up  before  the  said  court,  and  such  advertise- 
ment thereof  shall  be  published,  and  such  notice  given,  and  to  such  persons  as 
the  said  court  shall  in  any  case  direct ;  and  when  any  such  prisoner  shall  have 
been  removed,  and  shall  be  in  custody  in  any  gaol  in  pursuance  of  such  order, 
or  of  any  enlargement  thereof,  the  said  court  shall  appoint  a  time  and  place 
for  such  prisoner  to  be  brought  up  in  the  county  or  place  where  such  gaol  shall 
be  situate,  and  such  advertisement  thereof  shall  be  published,  and  such  notice 
thereof  given,  and  to  such  persons  as  the  said  court  shall  in  an  any  case  direct : 
Provided  always,  that  when  any  such  prisoner  shall  be  brought  up  to  be  dealt 
with  according  to  the  provisions  of  this  act,  after  such  removal  or  failure  of 
removal  of  such  prisoner  as  aforesaid,  it  shall  be  lawful  for  all  the  creditors  of 
such  prisoner  to  oppose  the  discbarge  of  such  prisoner  as  in  other  cases,  although 
no  such  creditor  shall  have  opposed  or  given  notice  to  oppose  the  said  discharge 
at  the  time  first  appointed  for  the  bringing  up  of  such  prisoner ;  and  that  in  all 
cases  where  any  such  prisoner  shall  be  so  removed  as  aforesaid,  the  expense 
incurred  by  such  removal  by  the  creditor  or  creditors  requesting  the  same,  shall 


Where  error  in 
schedule,  with- 
out fraud,  this 
act  to  operate 
upon  the  actual 
amount  of  debt. 


Court,  at 
request  of  cre- 
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(a)  If  the  debt,  being  above  51.,  be  stated  as  below  that  sum,  whereby  the 
creditor  is  deprived  of  the  benefit  of  notice  under  s.  71,  the  discharge  will  not 
bar  an  action,  Hoyles  i'.  Blore,  14  M.  &  W.  387. 
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be  repaid  to  liim  or  them  by  the  assignee  or  assignees  of  the  estate  and  elTects  of 
such  prisoner  out  of  such  estate  and  effects,  before  any  dividend  shall  be  made 
thereof. 

XCV.  Provided  always,  and  be  it  further  enacted.  That  no  prisoner  shall 
be  entitled  to  be  discharged  under  this  act  upon  his  own  petition,  who,  having 
been  arrested  in  any  county  or  place  where  he  had,  at  or  lately  before  such 
arrest,  his  usual  place  of  abode,  other  than  in  the  counties  of  Middlesex  or 
Surrey,  or  the  city  of  London,  or  borough  of  Southwark,  such  usual  place  of 
abode  being  distant  more  than  twenty  miles  from  the  court  house  of  the  said 
court,  shall  be  removed  by  any  writ  of  habeas  corpus  sued  out  on  his  behalf, 
or  by  his  procurement  or  request,  from  custody  in  such  county  or  place  to  any 
other  custody  :  Provided  nevertheless,  that  it  shall  be  lawful  for  the  said  court, 
if  in  any  case  the  said  court  shall  think  fit,  at  any  time  within  ten  days 
after  the  filing  of  the  petition  of  any  such  prisoner,  or  within  such  further 
time  as  the  said  court  shall  allow,  upon  the  request  of  any  such  prisoner,  to 
order  such  prisoner  to  be  taken,  at  the  expense  of  any  person  or  persons  who 
will  pay  the  same,  from  the  gaol  in  which  such  prisoner  shall  then  be,  to  the 
gaol  of  the  county  or  place  where  such  prisoner  was  arrested  as  aforesaid ;  and 
the  order  of  the  said  court  in  that  behalf,  directed  to  the  keepers  of  the  said 
gaols  respectively,  shall  be  their  sufficient  warrant,  and  they  are  hereby  re- 
quired in  pursuance  thereof  to  deliver  and  receive  respectively  the  body  of 
such  prisoner,  together  with  a  certificate  of  the  day  or  days,  and  cause  or  causes 
of  detainer  against  such  prisoner,  who  shall  from  and  after  such  removal  be 
deemed  to  be  in  custody  of  the  sheriff  or  other  responsible  officer  of  the  county 
or  place  wherein  the  gaol  shall  be  situate  to  which  such  prisoner  shall  have 
been  so  removed  by  such  order ;  and  the  said  court  shall  order  such  removal 
of  the  said  prisoner  from  such  gaol  as  aforesaid  to  be  made  on  or  before  a  day 
to  be  named  in  such  order,  or  in  any  enlargement  of  the  same,  which  enlarge- 
ment the  said  court  is  hereby  empowered  to  make,  whenever  it  shall  seem 
just  and  reasonable  so  to  do;  and  when  any  such  j)risoner  shall  have  been 
removed,  and  shall  be  in  custody  in  any  gaol  in  pursuance  of  such  order, 
the  said  court  shall  and  may  appoint  a  time  and  place  for  such  prisoner  to  be 
brought  up  to  be  dealt  with  according  to  the  provisions  of  this  act,  whereupon 
such  proceedings  shall  be  had,  as  if  such  prisoner  had  been  in  the  said  last- 
mentioned  gaol  at  the  time  of  filing  his  petition. 

XCVI.  And  be  it  further  enacted.  That  every  such  adjudication  as  afore- 
said by  the  said  court,  commissioner,  or  justices  as  aforesaid,  with  respect  to 
any  prisoner,  and  the  order  thereupon,  so  made  as  aforesaid,  shall  be  final 
and  conclusive,  and  shall  not  be  reviewed  by  the  said  court,  unless  the  said 
court  shall  thereafter  see  good  and  sufficient  cause  to  believe  that  such  adjudi- 
cation has  been  made  on  false  evidence,  or  otherwise  improperly  made  or  fraudu- 
lently obtained,  in  which  case  it  shall  be  lawful  for  the  said  court,  upon  the 
application  of  such  prisoner,  or  of  any  creditor  of  such  prisoner  to  order  such 
prisoner,  upon  due  notice  to  be  given  to  such  persons,  and  in  such  manner  as 
the  said  court  shall  direct,  to  attend,  or  to  be  brought  up,  and  the  said  matter 
to  be  reheard  before  the  said  court  or  one  of  the  commissioners  thereof  on  his 
circuit,  or  such  justices  as  aforesaid,  as  the  case  may  require,  who  shall  there- 
upon rehear  the  same,  and  shall  and  may,  if  just  cause  shall  appear,  annul  the 
original  adjudication  and  order  thereupon  made  in  such  case,  and  shall  have  the 
same  powers  and  authorities  upon  such  rehearing  as  upon  any  original  hearing 
in  pursuance  of  this  act,  and  may  adjudicate  in  such  matter  accordingly  ;  and 
thereupon,  in  case  the  former  adjudication  in  the  said  matter  shall  not  be  con- 
firmed, such  order,  certificate,  and  warrant  shall  be  made  as  required  by  this 
act  to  be  made  upon  such  original  adjudication  ;  and  the  said  court,  or  commis- 
sioner, or  justices  shall  and  may,  if  necessary,  remand  the  said  prisoner  to  the 
same  custody  in  which  he  was  at  the  time  of  the  former  hearing  of  the  matters 
of  his  petition,  there  to  be  subject  to  imprisonment  as  if  the  former  adjudi- 
cation therein  had  not  been  made ;  and  thereupon  all  detainers  which  were  in 
force  against  such  prisoner  at  the  time  of  his  former  discharge  from  custody 
shall  be  deemed  to  be  still  in  force  against  him,  as  if  such  former  adjudication 
had  not  been  made ;  and  the  gaoler  or  keeper  of  the  prison  to  which  such 
prisoner  shall  be  so  remanded  shall,  and  is  hereby  required  to  receive  such 
prisoner  into  his  custody  in  pursuance  of  such  remand,  for  doing  which  tiie 
order  of  remand  in  such  case  shall  be  his  sufficient  warrant ;  and  where  in  any 
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case  such  prisoner  shall  refuse  or  neglect  to  appear  before  the  said  court  or  com- 
missioner or  justices,  according  to  such  order  for  rehearing  as  aforesaid,  a  coi)y 
wliereof  shall  have  been  duly  servtd  on  such  prisoner,  it  shall  be  lawful  for  the 
said  court  to  order  such  prisoner  to  be  apprehended,  and  committed  to  custody  in 
such  prison  as  the  said  court  shall  direct,  and  to  issue  its  warrant  accordingly, 
and  to  cause  such  prisoner  to  be  brought  up  for  examination  as  often  as  to  the 
said  court,  or. commissioner,  or  justices  shall  seem  fit;  Provided  always,  that 
where  upon  such  rehearing  it  shall  appear  to  the  said  court,  commissioner,  or 
justices  that  such  prisoner  is  not  entitled  to  the  benefit  of  this  act  until  some 
future  period,  according  to  the  provisions  herein-before  contained,  the  said  court, 
commissioner,  or  justices  shall  and  may,  if  it  shall  appear  reasonable,  adjudge 
the  discharge  of  such  prisoner  at  such  future  period  to  be  calculated  without  in- 
cluding tl)e  time  during  which  such  prisoner  shall  have  been  out  of  custody, 
since  the  time  appointed  for  his  discharge  by  such  former  adjudication  as  afore- 
said. 

XCVII.  Provided  always,  and  be  it  further  enacted,  That  if  in  any  case  an 
order  or  warrant  for  the  discharge  of  any  such  prisoner  shall  have  issued  erro- 
neously, and  which  is  not  pursuant  to  the  adjudication  made  in  that  behalf,  it 
shall  be  lawful  for  the  said  court,  on  such  error  being  shown  to  the  said  court, 
to  revoke  such  order  and  warrant,  and  to  annul,  suspend,  or  amend  the  same, 
according  to  such  adjudication,  and  if  necessary  to  recommit  such  prisoner  to 
bis  former  custody,  when  by  such  order  or  warrant  he  shall  have  been  discharged 
therefrom,  and  the  gaoler  or  keeper  of  the  prison  to  whose  custody  such  prisoner 
shall  be  so  recommitted  is  hereby  required  to  receive  such  prisontr  into  his 
custody  according  to  such  recommitment,  and  all  detainers  which  were  in  force 
against  such  prisoner  at  the  time  of  such  discharge  as  aforesaid  shall  be  deemed 
to  be  still  in  force  against  him,  as  if  such  erroneous  order  or  warrant  had  not 
issued. 

XCVIII.  And  whereas  the  estate,  both  real  and  personal,  of  any  person 
whose  discharge  has  been  adjudicated  under  this  act  may  not  be  sufficiently 
described  or  discovered  in  his  schedule  so  sworn  to  as  aforesaid,  or  the  assist- 
ance of  such  person  may  be  necessary  to  adjust,  make  out,  recover,  or  manage 
bis  estate  or  effects  for  the  benefit  of  his  creditors  ;  be  it  therefore  enacted, 
Tliat  it  shall  be  lawful  for  the  assignee  or  assignees  of  the  estate  and  effects  of 
any  such  person  whose  discharge  shall  have  been  adjudicated  under  this  act, 
from  time  to  time  to  apply  to  the  said  court  that  such  person  may  be  further 
examined  as  to  any  matters  or  things  relating  to  his  estate  and  effects,  either  by 
the  said  court,  or  a  commissioner  thereof  on  his  circuit,  or  by  any  justice  of 
the  peace  within  the  town  of  Berwick-upon-Tweed  ;  and  if  the  said  court 
shall  order  any  such  examination  before  any  such  justice,  such  justice  shall 
send  for  or  call  before  him  such  person  by  such  warrant,  summons,  ways,  or 
means  as  he  shall  think  fit  ;  and  if  such  person  shall  appear  before  sucli  jus- 
tice such  justice  shall  examine  him  upon  oath,  or  otherwise,  as  to  such  matters 
and  things  as  such  assignee  or  assignees  shall  desire,  relating  to  the  estate  and 
effects  of  such  person ;  and  if  any  such  person,  on  payment  or  tender  of  pay- 
ment of  such  reasonable  charges  as  such  justice  shall  judge  sufficient,  shall 
neglect  or  refuse  to  appear  before  such  justice,  or  having  come  before  such  jus- 
tice, shall  refuse  to  be  sworn,  or  to  answer  such  questions  as  by  such  justice  shall 
be  put  to  him,  relating  to  the  discovery  of  his  estate  and  effects  vested  or 
intended  to  be  vested  in  such  assignee  or  assignees  as  aforesaid,  as  required  by 
the  order  of  the  said  court,  such  justice  shall  certify  such  default  to  the  said 
court ;  and  thereupon,  and  also  in  case  such  person  shall  neglect  or  refuse  to 
appear  before  such  court  or  commissioner  at  such  time  and  place  as  shall  be 
directed  by  such  order,  or  appearing  shall  refuse  to  be  sworn,  or  to  answer  such 
questions  as  shall  be  put  to  him,  relating  to  tlie  discovery  of  his  said  estate  and 
effects,  then  and  in  any  of  such  cases  it  shall  be  lawful  for  such  court  or  com- 
missioner by  warrant  to  commit  such  person  to  the  common  gaol  of  any 
county  or  place,  there  to  remain  without  bail  or  mainprize  until  such  time  as 
he  shall  submit  himself  to  the  order  of  the  said  court  in  that  behalf,  and 
shall  answer  upon  oath  or  otherwise,  as  shall  be  required,  to  all  such  lawful 
questions  as  shall  be  put  to  hitn  in  pursuance  of  the  same  for  the  purposes 
aforesaid. 

XCIX.  And  be  it  enacted.  That  in  case  any  prisoner  whose  estate  shall,  by 
an  order  under  this  act,  have  been  vested  in  the  said  provisional  assignee,  shall, 
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with  intent  to  defraud  the  creditors  or  creditor  of  such  prisoner,  wilfully  and 
fraudulently  omit  in  his  schedule,  so  sworn  to  as  aforesaid,  any  effects  or  pro- 
perty whatsoever,  or  retain  or  except  out  of  such  schedule,  as  wearing  apparel, 
bedding,  working  tools,  and  implements,  or  other  necessaries,  property  of  greater 
value  than  twenty  pounds,  every  such  person  so  offending,  and  any  person 
aiding  and  assisting  him  to  do  the  same,  shall  upon  being  thereof  convicted  by 
due  course  of  law,  be  adjudged  guilty  of  a  misdemeanor,  and  thereupon  it  shall 
be  lawful  for  the  court  before  whom  such  offender  shall  have  been  so  tried  and 
convicted  to  sentence  such  offender  to  be  imprisoned  and  kept  to  hard  labour  for 
any  period  of  time  not  exceeding  three  years ;  and  that  in  every  indictment  or 
information  against  any  person  for  any  oft'ence  under  this  act  it  shall  be  sufficient 
to  set  forth  the  substance  of  the  ofTence  charged  on  the  defendant,  without  setting 
forth  the  petition,  or  order  vesting  such  prisoner's  estate  in  the  provisional  as- 
signee, appointment  of  assignee  or  assignees,  or  balance  sheet,  order  for  hearing, 
adjudication,  order  of  discharge  or  remand,  or  any  warrant,  rule,  order,  or  pro- 
ceeding of  or  in  the  said  court,  except  so  much  of  the  schedule  of  such  prisoner 
as  may  be  necessary  for  the  purpose. 

C.  And  be  it  enacted.  That  if  any  prisoner  or  other  person  taking  an  oath 
under  the  provisions  of  this  act  shall  wilfully  forswear  and  perjure  iiimself  in 
any  oath  to  be  taken  under  this  act,  and  shall  be  lawfully  convicted  thereof, 
the  person  so  offending  shall  suffer  such  punishment  as  may  by  law  be  inflicted 
on  persons  convicted  of  wilful  and  corrupt  perjury  ;  and  that  in  all  cases  wherein 
by  this  act  an  oath  is  required  the  solemn  affirmation  of  any  person,  being  a 
quaker  or  other  person  by  law  allowed  to  affirm,  shall  and  may  be  accepted  and 
taken  in  lieu  thereof;  and  that  every  person  making  such  affirmation  who  shall 
be  convicted  of  wilful  false  affirmation  shall  incur  and  suffer  such  and  the  same 
penalties  as  are  inflicted  and  imposed  upon  persons  convicted  of  wilful  and 
corrupt  perjury. 

CI.  (a)  And  be  it  enacted,  That  the  provisions  of  this  act  shall  extend  to 
married  women,  being  prisoners  within  the  intent  and  meaning  of  this  act,  but 
that  the  order  of  the  said  court .  vesting  the  estate  and  effects  of  any  such 
married  woman  in  such  provisional  assignee  as  aforesaid  shall  operate  ujjon  all 
property,  real  and  personal,  to  which  she  may  be  entitled  for  her  separate  use, 
or  over  which  she  shall  have  any  power  of  disposition,  notwithstanding  her 
coverture,  or  which  shall  be  vested  in  any  trustees  or  trustee,  or  other  person 
or  persons  for  her  benefit,  and  upon  all  personal  estate  and  effects  of  which  she 
shall  have  the  actual  possession,  except  her  wearing  apparel,  bedding,  and 
other  sucli  necessaries,  not  exceeding  in  the  whole  the  value  of  twenty  pounds, 
and  upon  all  other  real  and  personal  estate  and  effects  to  which  she  shall  be 
entitled  in  any  manner  whatsoever,  in  possession,  remainder,  or  reversion,  sub- 
ject only  to  such  right,  title,  or  interest  as  her  husband  may  have  therein,  and 
without  prejudicing  any  rights  of  her  husband  in  such  real  and  personal  estate 
and  effects  respectively  ;  and  all  provisions  in  this  act  contained,  touching  the 
real  and  personal  estate  of  any  prisoner  whose  estate  shall  under  this  act  be 
vested  in  the  said  provisional  assignee,  shall  apply  to  such  real  and  personal 
estate  and  effects  respectively,  in  the  same  manner  as  the  same  would  apply 
to  such  real  or  personal  estate  and  effects,  if  such  woman  had  been  sole  and 
unmarried,  subject  only  to  the  rights  of  her  husband  therein;  and  such 
married  woman  shall  also  execute  a  warrant  of  attorney  to  confess  judgment  in 
one  of  the  superior  courts  aforesaid  for  the  amount  of  the  debts  remaining 
unpaid  from  which  she  shall  be  so  discharged  as  aforesaid ;  and  such  warrant  of 
attorney  so  executed  shall  be  sufficient  authority  for  entering  up  judgment 
against  such  woman  accordingly,  notwithstanding  her  coverture,  but  such  judg- 
ment shall  n:;t  in  any  manntr  prejudice  or  affect  the  rights  of  her  husband, 
except  that  the  same  shall  be  deemed  and  taken  to  be  her  debt,  in  case  she 
shall  die  in  the  lifetime  of  such  husband,  to  the  end  that  the  same  may  be  dis- 
charged out  of  her  personal  assets  in  a  due  course  of  administration,  or  out  of 
her  real  estate,  if  any  she  shall  have  at  the  time  of  her  death,  but  without  pre- 
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judice  to  any  estate  or  interest  of  her  husband  therein  as  tenant  by  the  curtesy ; 
and  in  case  such  woman  shall,  during  the  lifetime  of  her  husband,  become 
entitled  to  any  property  for  her  separate  use,  such  judgment  may  be  enforced 
against  such  separate  property  by  suit  in  equity,  or  otherwise,  under  the  order 
of  the  said  court,  for  the  purpose  of  obtaining  payment  of  so  much  of  the 
debts  in  respect  of  which  such  woman  shall  have  been  discharged  by  tlie  said 
court  as  shall  then  remain  unpaid  ;  and  in  case  such  woman  shall  survive  her 
said  husband  such  judgment  may  be  after  his  death  enforced  against  such 
woman  or  her  property,  real  and  personal,  in  such  and  the  same  manner,  and 
with  the  same  effect,  as  it  might  have  been  if  she  had  been  solt  and  unmarried 
at  the  time  when  she  executed  such  warrant  of  attorney,  and  at  the  time  when 
such  judgment  shall  have  been  entered  up  as  aforesaid :  Provided  always, 
nevertheless,  that  the  discharge  of  any  married  woman  under  the  authority  of 
this  act  shall  not  operate  to  discharge  her  husband  from  any  debt  in  respect  of 
which  his  wife  shall  be  so  discharged,  but  such  debt,  so  far  as  the  same  shall 
remain  unpaid  or  unsatisfied,  shall  be  chargeable  upon  and  in  force  against  such 
husband,  as  fully  to  all  intents  and  purposes  as  if  his  wife  had  not  obtained  such 
discharge. 

CI  I.  And  be  it  enacted,  Tliat  if  any  person  who  shall  at  any  time  be  a 
prisoner  in  any  such  prison  as  aforesaid  upon  any  such  process  as  aforesaid, 
shall  be  or  become  of  unsound  mind,  and  therefore  incapable  of  taking  the 
benelit  of  this  act  in  such  manner  as  he  or  she  might  have  done  if  of  sound 
mind,  the  gaoler  or  keeper  of  such  prison  shall  forthwith  require  one  or  more 
justice  or  justices  of  the  peace  for  the  county,  riding,  division,  or  place  wherein 
such  prisoner  shall  be,  to  attend  at  the  said  prison,  and  inquire  into  the  state  of 
mind  of  such  prisoner;  and  thereupon,  and  also  in  case  any  such  justice  or 
justices  shall  receive  information  by  other  means  that,  any  such  prisoner  is  of 
unsound  mind  as  aforesaid,  such  justice  or  justices  shall  go  to  the  said  prison, 
and  by  his  or  their  own  view,  and  by  examination  on  oath  of  such  person  or 
persons  as  he  or  they  shall  think  fit  to  examine,  shall  inquire  into  the  state  of 
mind  of  such  prisoner  ;  and  if  it  shall  appear  to  such  justice  or  justices  upon 
such  inquiry  that  such  prisoner  is  of  unsound  mind,  and  therefore  incapable  of 
taking  the  benefit  of  this  act  in  such  manner  as  a  person  of  sound  mind  might 
do,  such  justice  or  justices  shall  forthwith  make  a  record  of  the  fact,  and  certify 
the  same  to  the  said  court ;  and  thereupon  it  shall  be  lawful  for  the  said  court, 
at  the  instance  of  any  person  or  persons  on  behalf  of  such  prisoner,  to  order 
notice  to  be  inserted  in  the  London  Gazette,  and  in  two  or  more  public  news- 
pajjcrs  usually  circulated  in  the  neighbourhood  of  such  prison,  and  in  the 
neighbourhood  of  the  usual  residence  of  such  prisoner  before  he  was  coiumitted 
to  such  prison,  as  the  said  court  shall  see  fit,  that  application  will  be  made  to 
the  said  court  for  the  discharge  of  such  prisoner  on  a  day  to  be  specified  in  such 
order  and  notice,  being  twenty-one  days  at  least  from  the  day  of  publication  of 
such  one  of  the  said  gazette  and  newspapers  containing  such  notice  as  shall  be 
last  published  ;  which  notice,  together  with  the  service  of  the  like  notice  on  the 
creditor  or  creditors  at  whose  suit  such  prisoner  shall  be  detained  in  custody, 
or  his  or  their  attorney  or  attornies  in  such  suit,  shall  be  deemed  sufficient  to 
authorize  the  said  court  to  proceed  to  the  discharge  of  such  prisoner,  if  otherwise 
entitled  to  such  discharge,  according  to  the  true  intent  and  meaning  of 
this  act ;  and  the  said  court  shall  proceed  accordingly,  and  shall  dis- 
charge such  prisoner  from  custody,  and  do  all  other  acts  under  this 
act,  in  case  it  shall  appear  that  such  prisoner  might  have  obtained  his  or 
her  discharge  under  this  act  if  he  or  she  had  been  of  sound  mind ;  and  there- 
upon all  and  every  estate,  righr,  title,  interest  in  law  and  equity,  real  and 
personal,  power,  benefit,  and  emolument  whatsoever,  which,  if  such  prisoner 
was  of  sound  mind,  could  or  ought  to  be  vested  in  the  said  provisional  assignee, 
pursuant  to  the  provisions  of  this  act,  shall,  by  force  and  virtue  of  the  order  of 
the  said  court  for  the  discharge  of  such  prisoner  be  vested  in  the  provisional 
assignee  of  the  said  court,  or  in  the  other  assignee  or  assignees  appointed  by  the 
said  court,  and  named  in  the  said  order  or  in  any  other  order  of  the  said  court 
in  that  behalf,  as  fully  and  effectually,  and  in  the  same  manner,  and  with  all 
and  every  the  same  consequences  and  effects,  both  in  fact,  and  law,  to  all 
intents  and  purposes  wiiatsoever,  as  if  such  prisoner  had  been  of  sound  mind, 
and  such  order  as  aforesaid  had  been  made  vesting  the  same  in  such  provisional 
assignee  at  the  time  and   in  the  manner  in  this  act  provided ;    and  that   it  shall 
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m<ay  order  be  lawful  for  the  said  court  to  order  judgment  to   be  entered   up  against  such 

judgment  to  be    ])risoiier,  in  the  same  manner  as  if  he  or  she   had  been  of  sound  mind,  and  had 
entered  up.  executed  a  warrant  of  attorney  to  authorize  the  entering  up  of  such  judgment 

in  the  mimner  herein-before  directed,  and  such  order  shall  be  a  sufficient 
authority  to  the  proper  officer  for  entering  up  the  same  ;  and  any  dividend  to 
be  made  by  such  assignee  or  assignees  shall  be  made  in  such  manner,  and  such 
proceedings  shall  be  thereupon  had,  as  are  herein-before  provided  in  the  case 
of  a  dividend  of  the  estate  and  effects  of  any  prisoner  made  before  adjudication  ; 
and  tlie  disciiarge  of  every  such  prisoner  of  unsound  mind,  so  made  as  aforesaid, 
shall  extend  to  all  debts  and  sums  of  money  to  which  the  same  might  have 
extended,  if  such  prisoner  had  been  of  sound  mind,  and  had  duly  filed  his 
schedule  according  to  the  provisions  of  this  act :  Provided  always,  that  every 
sucli  order  of  discharge,  and  of  the  appointment  of  an  assignee  or  assignees,  in 
such  case,  shall  be  entered  of  record  in  the  said  court,  and  proof  thereof  shall  be 
received  by  such  copy  thereof  as  is  herein-before  directed  to  be  received  as  proof 
of  conveyances  and  assignments  made  in  pursuance  of  this  act. 

cm.  And  be  it  enacted.  That  this  act  shall  not  extend  or  be  construed  to 
extend  to  discharge  any  prisoner  with  respect  to  any  debt  due  to  her  Majesty  or 
her  successors,  or  to  any  debt  or  penalty  with  which  he  shall  stand  charged  at 
the  suit  of  the  crown,  or  of  any  person  fur  any  offence  committed  against  any 
act  or  acts  of  parliament  relative  to  any  branch  of  the  public  revenue,  or  at  the 
suit  of  any  sheriff"  or  other  public  officer  upon  any  bail  bond  entered  into  for  the 
ajjpearance  of  any  person  prosecuted  for  any  such  offence,  unless  three  of  the 
commissioners  of  her  Majesty's  treasury  for  the  time  being  shall  certify  under 
their  hands  tlieir  consent  to  such  discharge. 

CIV.  And  be  it  enacted,  Tliat  it  shall  be  lawful  for  any  person  who  may  now, 
or  shall  hereafter  be  imprisoned  under  or  by  virtue  of  any  writ  of  capias  or 
extent  issued  and  remaining  in  force  at  the  instance,  or  for  the  benefit  and  re- 
imbursement of  any  surety  or  sureties,  or  other  person  or  persons,  or  the  in- 
habitants of  any  parish,  ward,  or  place,  who  shall  or  may  have  advanced  and 
paid  the  debt  to  the  crown,  and  by  reason  whereof  the  commissioners  of  her 
Majesty's  treasury  may  not  be  authorized  to  give  their  consent  as  last  aforesaid, 
to  apply  to  tlie  barons  of  her  Majesty's  court  of  exchequer  in  England  or 
Scotland  for  his  discharge,  giving  one  month's  previous  notice  in  writing  to  the 
surety  or  sureties,  or  person  or  persons  aforesaid,  or  to  the  churchwardens  or 
overseers  of  the  parish,  ward,  or  place,  at  whose  instance,  or  for  whose  benefit 
respectively  such  capias  or  extent  shall  remain  in  force,  of  the  intention  of  such 
person  so  imprisoned  to  make  such  application,  and  an  enumeration  and  de- 
scription of  all  and  every  the  property,  debts,  and  effects  whatsoever  of  such 
person,  in  his  own  possession  or  power,  or  in  the  possession  or  power  of  any  other 
person  or  persons  for  his  or  her  use,  and  for  the  said  court,  to  whom  such 
application  shall  be  made,  to  order  such  person  to  be  brought  before  them,  or 
before  any  baron  of  the  said  court,  to  be  examinc'd  upon  oath  touching  and 
concerning  his  property  and  effects ;  and  if  such  person  shall  upon  such  ex- 
amination make  a  full  disclosure  of  all  his  property  and  effects,  and  it  shall 
otherwise  appear  to  the  satisfaction  of  such  court  reasonable  and  proper  that 
such  person  should  be  no  longer  imprisoned  under  such  writ,  for  such  court  or 
baron  to  order  a  writ  of  supersedeas  quoad  corpus  to  be  issued  out  of  the  said 
court  for  the  liberation  of  such  person  from  such  imprisonment :  Provided 
always,  that  no  such  liberation  as  aforesaid  shall  be  held  or  deemed  to  satisfy 
or  supersede  such  extent,  or  any  proceedings  thereon,  except  as  to  such  im- 
prisonment as  aforesaid,  or  the  debt  or  debts  seized  under  and  by  virtue  thereof, 
and  for  which  such  person  shall  be  so  imprisoned. 
Officers  of  CV.    And  be  it  further  enacted.  That  the  proper  officer  of  the  said  court  for 

court  to  pro-  *^he  relief  of  insolvent  debtors  shall,  on  the  reasonable  request  of  any  such 
duce  proceed-  prisoner  as  aforesaid,  or  of  any  creditor  or  creditors  of  such  prisoner,  or  his,  her, 
infs  and  five  "*"  their  attorney,  produce  and  show  to  such  prisoner,  creditor  or  creditors,  and 
copies.  J'Js,  her,  or  their  attorney,  at  such  times   as  the  said   court  shall  direct,  such 

See  Yorke  v.  petition,  vesting  order,  schedule,  order  of  adjudication,  and  all  other  orders  and 
Urown,  10  M.  proceedings  made  and  had  in  the  matter  of  such  petition,  and  all  books,  papers, 
&  W.  105.  ^"'^  writings  filed  in  such  matter,  and  permit  him,  her,  or  them  to  inspect  and 

examine  the  same,  and  shall  provide  fir  any  such  prisoner,  creditor  or  creditors, 
or  his  or  their  attorney  requiring  tl)e  same,  a  copy  or  copies  of  any  such 
petition,  vesting   order,  schedule,  order   of  adjudication,  or  other  order   or  i)ro- 
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cceding,  or  of  such  pnrt  thereof  as  shall  be  so  required,  receiving  such  fee  as 
the  said  court  shall  appoint  for  so  providing  tlie  same;  and  that  a  copy  of  such 
petition,  vesting  order,  schedule,  order  of  adjudication,  and  other  orders  and 
proceedings  purporting  to  he  signed  by  the  officer  in  whose  custody  the  same 
shall  be,  or  his  deputy,  certifying  the  same  to  be  a  true  copy  of  such  petition, 
vesting  order,  schedule,  order  of  adjudication,  or  other  proceeding,  and  purport- 
ing to  be  sealed  with  the  seal  of  the  said  court,  shall  at  all  times  be  admitted  in 
all  courts  and  places  whatever  as  sufficient  evidence  of  the  same,  without  any 
other  proof  whatever  given  of  the  same. 

CVI.  And  be  it  enacted,  that  when  an  order  has  issued  for  any  such  prisoner 
to  be  brought  up  to  be  dealt  with  according  to  this  act,  at  any  place  other 
than  in  Middlesex,  Surrey,  London,  and  Southwark  aforesaid,  such  prisoner 
shall,  within  ten  days  after  such  order  issued,  or  on  such  earlier  day  as  shall  be 
named  in  such  order,  cause  the  duplicate  of  such  petition,  if  any  petition  shall 
have  been  presented  by  such  prisoner,  and  the  duplicate  of  such  schedule,  and 
all  books,  papers,  and  writings  relating  thereto  in  his  or  her  possession  or  power, 
to  be  lodged  with  the  clerk  of  the  peace  of  the  county,  or  county  of  a  city  or 
town,  or  of  the  town  of  Berwick-upon-Tweed,  where  he  or  she  shall  be  in 
custody,  or  with  the  deputy  of  the  said  clerk  of  the  peace,  to  be  approved  of  by 
the  said  court,  and  such  prisoner  shall  be  subject  to  such  order  as  the  said  court 
shall  make  to  enforce  compliance  with  the  directions  of  this  act  in  this  behalf; 
and  that  the  said  clerk  of  the  peace,  or  his  said  deputy  shall,  on  the  reasonable 
request  of  such  prisoner,  or  of  any  creditor  or  creditors  of  such  prisoner,  or  of 
his,  her,  or  their  attorney,  produce  and  show  to  him,  her,  or  them  such  petition 
and  schedule,  and  such  hooks,  papers,  and  writings,  and  permit  him,  her,  or 
them  to  inspect  and  examine  the  same,  and  may  and  shall  receive  the  fee  of  one 
shilling  from  each  and  every  creditor,  or  his  or  her  attorney,  at  each  time  of  his, 
her,  or  their  so  requesting  and  having  the  production  of  the  same  or  any  part 
thereof;  and  that  such  clerk  of  the  peace  or  his  said  deputy  shall  provide  for 
any  such  creditor  or  creditors,  or  his,  her,  or  their  attorney  requesting  the  same, 
a  copy  or  copies  of  such  petition  or  schedule,  or  of  such  part  thereof  as  shall  be 
so  required ;  and  that  such  clerk  of  the  peace,  or  his  said  deputy,  shall  be  en- 
titled to  receive  four-pence  for  every  sheet  so  copied,  containing  seventy-two 
words,  and  no  more,  unless  the  same  shall  be  the  last  or  only  sheet,  in  which 
case  he  shall  be  entitled  to  four-pence  for  such  last  or  only  sheet,  although  it 
does  not  contain  seventy-two  words;  and  that  every  such  duplicate  as  aforesaid, 
and  all  the  said  books,  papers,  and  writings,  shall  be  brought  to  the  place  of  such 
hearing,  and  produced  at  such  hearing  by  the  said  clerk  of  the  peace  or  his  said 
deputy,  who  shall  and  is  hereby  required  to  attend  at  the  hearing  of  every  such 
prisoner,  with  proper  officers  to  preserve  order  in  the  court  bouse  or  other  place 
of  such  hearing ;  and  where  any  such  county  shall  be  within  the  circuit  of  one 
of  the  said  commissioners,  then  such  clerk  of  the  peace  or  his  said  deputy  shall 
and  may  act  as  clerk  to  such  commissioner,  to  assist  him  in  the  performance  of 
his  several  duties  under  this  act :  and  in  all  such  cases,  both  before  such  com- 
missioner and  before  such  justices  as  aforesaid,  the  said  clerk  of  the  peace  or  his 
said  deputy  shall,  in  consideration  and  recompence  of  and  for  his  trouble  in  this 
behalf,  be  entitled  to  receive  from  every  such  prisoner  so  brought  up  for  hearing 
as  aforesaid,  the  sum  of  five  shillings,  which  shall  be  paid  previously  to  the 
bringing  up  such  prisoner  for  hearing  as  aforesaid  :  Provided  ahrays,  that  if  it 
s'lall  at  any  time  appear  to  the  said  court  that  it  is  expedient  that  the  duplicates 
of  the  petitions  and  schedules  of  prisoners  confined  in  the  gaol  of  any  city, 
borough,  town,  or  place  at  which  the  commissioners  of  the  said  court  shall  give 
attendance  on  their  circuits,  so  made  as  aforesaid,  should  be  lodged  with  the 
town  clerk  or  other  officer  of  such  city,  borough,  town,  or  place,  and  that  the 
duties  herein-before  required  of  such  clerk  of  the  peace  should  be  performed  at 
such  city,  borough,  town,  or  place,  by  such  town  clerk  or  other  officer  of  the 
same,  it  shall  be  lawful  for  the  said  court  in  any  such  case  to  order  that  the 
duplicates  of  the  petitions  and  schedules  last  aforesaid,  and  all  such  books, 
papers,  and  writings  as  aforesaid,  shall  be  lodged  with  such  town  clerk  or  other 
officer,  instead  of  such  clerk  of  the  peace  as  aforesaid,  and  that  all  duties  herein- 
before required  of  such  clerk  of  the  peace  in  respect  of  the  same  shall  he  per- 
formed by  such  town  clerk  or  other  officer,  instead  of  such  clerk  of  the  peace, 
and  that  the  said  town  clerk  or  other  officer  shall  thereupon  do  and  perform  all 
the  duties  aforesaid  at  such  city,  borough,  town,  or  place  in  the  matters  of  all 
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prisoners  confined  in  the  gaol  thereof,  and  sliad  be  entitled  to  receive  the  same 
fees  and  payments  in  respect  thereof  as  are  herein  directed  to  be  paid  and  made 
to  such  clerk  of  the  peace  or  his  deputy  as  aforesaid. 

CVII.  And  it  is  hereby  enacted,  That  such  justices  as  aforesaid  shall  have 
such  and  the  same  powers  of  compelling  the  attendance  of  witnesses,  and  of 
requiring  and  compelling  the  production  of  books,  papers,  and  writings,  for  the 
purposes  of  this  act,  as  are  herein-before  given  to  the  said  court  and  the  com- 
missioners thereof,  subject  to  such  provisoes  and  limitations  as  the  same  are  made 
subject  to  ;  and  that  in  all  cases  where  the  duplicate  of  any  petition  and  schedule 
shall  have  been  so  lodged  as  aforesaid  with  any  such  clerk  of  the  peace  or  his 
deputy  as  aforesaid,  or  with  such  town  clerk  or  other  officer  as  aforesaid,  such 
clerk  of  the  peace,  or  his  said  deputy,  or  such  town  clerk  or  other  officer,  is 
hereby  authorized  to  issue  all  subpoenas  under  this  act  as  may  be  requisite,  in 
each  of  which  the  names  of  not  more  than  four  persons  shall  be  inserted,  and  to 
receive  for  such  subpoena  from  the  person  requiring  the  same,  the  sum  of  two 
shillings  and  sixpence,  and  no  more. 

CVIII.  And  be  it  enacted.  That  the  said  court  for  the  relief  of  insolvent 
debtors  in  all  cases,  or  any  commissioner  thereof  on  his  circuit,  or  such  justices 
as  aforesaid  in  open  court  at  such  sessions  as  aforesaid  respectively,  may  from 
time  to  time,  as  occasion  shall  require,  appoint  as  many  fit  persons  as  shall  be 
requisite  to  be  examiners  for  the  purposes  of  this  act  within  any  coimty  or  divi- 
sion thereof,  or  any  city  or  town  ;  and  that  such  examiner  shall  and  may  receive 
for  his  trouble  the  sum  of  one  pound,  and  no  more,  for  every  meeting  held  by 
him  in  pursuance  of  this  act,  to  be  paid  by  the  person  or  persons  requiiing  tlie 
same. 

CIX.  And  be  it  enacted.  That  the  keepers  of  the  several  prisons  in  London  . 
and  Middlesex,  and  of  the  prisons  of  the  Queen's  Bench,  Marshalsea,  Horse- 
monger  Lane,  and  of  the  borough  of  Southwark,  shall  be  entitled  to  receive  the 
sum  of  three  shillings,  and  no  more,  from  every  prisoner  in  cu'^tody  of  such 
keepers  respectively,  for  carrying  him  before  the  said  court  on  the  hearing  of 
such  prisoner  as  aforesaid ;  and  that  all  keepers  of  prisons  shall  be  entitled  to 
receive  the  sum  of  one  shilling  and  sixpence,  and  no  more,  from  every  prisoner 
in  the  custody  of  such  keepers  respectively,  for  carrying  him  before  a  commis- 
sioner of  the  said  court  on  his  circuit,  or  before  such  justices  as  aforesaid  at  their 
sessions  aforesaid,  on  the  hearing  of  such  prisoner  ;  and  that  the  expense  of 
conveying  any  prisoner  to  any  assize  or  other  town  appointed  as  the  place  of 
hearing  the  matters  of  his  or  her  petition  as  aforesaid,  in  every  case  where  the 
gaol  in  which  such  prisoner  shall  be  confined  shall  not  be  situate  within  such  assize 
or  other  town  not  exceeding  one  shilling  a  mile,  shall  be  paid  to  the  keeper  or  gaoler 
or  other  officer  who  shall  bring  such  prisoner  to  such  assize  or  other  town,  in  obe- 
dience to  the  order  of  the  said  court,  out  of  the  estate  and  effects  of  such  prisoner, 
if  the  same  shall  be  sufficient  to  pay  such  expense,  and  if  not,  then  such  expense 
shall  be  paid  by  the  treasurer  of  the  county,  or  county  of  a  city  or  town,  in 
which  such  prisoner  shall  be  imprisoned,  as  the  same  shall  be  directed  or  ordered 
by  the  commissioner  or  justices  before  whom  such  prisoner  shall  be  so  brought 
in  pursuance  of  such  order ;  and  in  all  such  cases  the  reasonable  expense  of 
such  clerk  of  the  peace  or  his  deputy  as  aforesaid,  and  of  sucli  proper  officer  to 
preserve  order,  as  herein-before  mentioned,  and  all  other  expenses  necessary  for 
making  ready  such  court  house  or  other  place  as  aforesaid  for  the  despatch  of 
business,  in  pursuance  of  this  act,  shall  be  paid  by  such  treasurer  as  aforesaid  ; 
and  the  justices  of  the  peace  of  every  such  county,  or  county  of  a  city  or  town, 
are  hereby  empowered  and  reijuired  to  order  such  treasurer  to  ]iay  the  same  at 
their  general  or  general  quarter  sessions  next  ensuing  the  day  when  such  hearing 
shall  have  taken  place :  Provided  nevertheless,  tliat  where  the  duties  at  any 
city,  borough,  town,  or  place  shall  be  performed  by  any  town  clerk  or  other 
officer,  in  pursuance  of  such  order  of  the  said  court  as  above  mentioned  in  that 
behalf,  the  reasonable  expenses  of  such  town  clerk  or  other  officer,  and  of  such 
proper  officers  as  aforesaid,  and  of  such  court  house  or  other  place  as  aforesaid, 
shall  be  defrayed  by  the  said  city,  borough,  town,  or  place  in  the  same  manner 
as  such  like  expenses  are  defrayed  therein  upon  other  occasions. 

ex.  .\nd  be  it  further  enacted,  That  every  sheriff,  gaoler,  keeper,  or  other 
officer  of  any  prison,  who  shall  do  any  thing  in  obedience  to  any  order  of  the 
said  court  for  the  relief  of  insolvent  debtors,  or  of  any  commissioner  thereof,  or 
of  any  justice  or  justices  of  the  peace,  officer  of  the  said  court,  or  such  examiner 
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as  aforesaid,  authorized  by  the  said  court,  by  virtue  of  this  act,  shall  be  and  is 
and  are  hereby  indemnified  for  whatsoever  shall  be  done  by  them  respectively 
in  obedience  thereto  ;  and  that  if  any  action  of  escape,  or  any  suit  or  action,  be 
brought  against  any  judge,  commissioner,  justice  of  the  peace,  sheriff,  gaoler, 
keeper  of  any  prison,  or  any  person,  for  performing  the  duty  of  his  office,  in 
pursuance  of  this  act,  such  ju'!ge,  commissioner,  justice  of  the  peace,  sheriflT, 
gaoler,  keeper  of  prison,  and  other  person  may  plead  the  general  issue,  and  give 
this  act  and  the  special  matter  in  evidence  ;  and  if  the  plaintiff  be  non-suited, 
or  discontinue  his  or  her  action,  or  a  verdict  shall  pass  against  him  or  her,  or 
judgment  shall  be  had  for  the  defendant  upon  demurrer,  the  defendant  shall 
have  treble  costs. 

CXI.  And  be  it  enacted,  That  in  all  rules,  orders,  warrants,  and  other  pro-, 
ceedings  of  the  said  court,  or  of  any  commissioner  thereof,  under  this  act,  it 
shall  be  sufficient  to  set  forth  such  rule,  order,  or  warrant,  or  in  case  of  a  war- 
rant for  the  apprehension  or  detention  of  any  person  for  a  contempt  in  dis- 
obeying any  order  or  rule  of  the  said  court,  or  for  the  apprehension  or  detention 
of  any  person  for  the  appearance  of  such  person  before  the  said  court,  or  any 
commissioner  thereof,  or  any  justice  or  justices  of  the  peace,  according  to  this 
act,  or  for  the  enforcing  any  rule  or  order  of  the  said  court,  it  shall  be  sufficient 
to  set  forth  such  rule  or  order,  and  the  warrant  thereon,  and  that  the  insolvent, 
in  any  order,  rule,  warrant,  cr  other  proceeding  mentioned,  has  been  duly  dis- 
charged under  this  act,  or  some  other  act  for  the  relief  of  insolvent  debtors,  if  he 
has  been  so  discharged,  or  if  he  has  not  been  so  discharged,  that  he  has  applied 
by  petition  to  the  said  court  for  his  or  her  discharge  from  custody,  according  to 
the  provisions  of  this  act,  without  setting  forth  in  any  such  order,  rule,  warrant, 
or  other  proceeding  the  petition,  order  vesting  the  estate  of  any  such  prisoner  in 
the  provisional  assignee,  appointment  of  assignee  or  assignees,  or  the  schedule, 
balance  sheet,  order  for  hearing,  adjudication,  order  for  discharge,  or  any  other 
rule,  order,  or  proceeding  of  or  in  the  said  court  or  any  part  thereof,  except  as 
aforesaid. 

CXII.  And  be  it  enacted.  That  all  affidavits  to  be  used  before  the  said  court, 
or  any  commissioner  thereof,  or  any  justices  of  the  peace,  or  any  officer  of  the 
said  court,  or  any  examiner  appointed  as  aforesaid  under  this  act,  shall  and  may 
be  sworn  before  the  said  court,  or  any  commissioner  thereof,  or  any  commissioner 
appointed  by  the  said  court  for  the  purpose  of  taking  affidavits,  or  any  master 
extraordinary  in  chancery,  or  commissioner  for  taking  affidavits  in  any  of  the 
superior  courts  of  Westminster,  or  in  Scotland  or  Ireland  before  a  magistrate  of 
the  county,  city,  town,  or  place  where  any  such  affidavit  shall  be  sworn. 

CXIII.  And  be  it  enacted,  That  in  all  cases  in  which  t|ie  said  court,  or  any 
commissioner  thereof,  or  any  justices,  is  or  are  by  this  act  authorized  to  award 
costs  against  any  person  or  persons,  it  shall  be  lawful  for  the  said  court  to  cause 
such  costs  to  be  recovered  from  such  person  or  persons  in  the  same  manner  as 
costs  awarded  by  a  rule  of  any  of  the  superior  courts  at  Westminster  may  be 
recovered. 

CX IV.  And  be  it  enacted.  That  the  said  court  for  the  relief  of  insolvent  deb- 
tors shall  and  may  admit,  at  their  discretion,  any  number  of  fit  persons,  being 
attornies  of  any  of  the  superior  courts  at  Westminster,  to  practise  in  the  said 
court  as  attornies  on  behalf  of  such  prisoners  in  such  actual  custody  as  aforesaid, 
which  admissions  sliall  in  all  cases  be  made  without  the  payment  of  any  fee  or 
gratuity  whatsoever,  and  shall  be  filed  of  record  in  the  said  court :  and  that  all 
per^ons  now  admitted  as  attornies  in  the  court  now  established  for  the  relief  of 
insolvent  debtors  shall  be  deemed  to  be  effectually  admitted  in  the  said  court 
hereby  continued  as  aforesaid  ;  and  that  in  case  any  person  not  so  admitted  on 
the  files  of  the  said  court,  or  having  after  such  admission  been  removed  from  the 
said  files,  or  ceased  to  be  an  attorney  of  afliy  of  the  superior  courts  at  Westmin- 
ster, shall  practise  in  the  said  court  as  an  attorney  on  behalf  of  any  prisoner  in 
such  actual  custody  as  aforesaid,  he  shall  be  deemed  and  taken  to  be  guilty  of  a 
contempt  of  the  said  court,  and  that  every  person  so  guilty  of  any  such  contempt 
as  aforesaid  shall  be  liable  to  fine  as  well  as  imprisonment  for  the  same. 

CX  V.  (a)  And  be  it  enacted.  That  the  sum  of  three  shillings  and  no  more  shall 
be  paid  to  any  printer  or  proprietor  of  any  newspaper  for  the  insertion  of  any 


orders  of  the 
court. 

If  action  for 
escape,  &c. 
brought,  ge- 
neral issue  may 
be  pleaded,  and 
this  act  given 
in  evidence. 


What  shall  be 
sufficient  to  ho 
set  forth  in  the 
rules  and  pro- 
ceedings of  the 
court. 


Before  whom 
affidavits  are  to 
be  sworn. 


Recovery  of 
costs. 


Court  to  adn.it 
attornies  to 
practise 
therein. 


Persons  not 
duly  appointed, 
practising  as  at- 
tornies, guilty 
of  contempt. 


What  shall  be 
paid  for  in- 


(a)   Repealed,  2  &  3  Vict.  c.  39,  now  to  be  a  reasonable  sum. 
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sertion  of  ad- 
vertisements. 


Proceedings 
not  liable  to 
stamp  duty, 
nor  sales  to 
auction  duty. 


Court  may  in- 
vest unclaimed 
money,  and 
apply  profit 
towards  ex- 
penses of  the 
court. 


Court  em- 
powered out  of 
profit  arising 
from  uncLiimed 
money  to  direct 
the  payment  of 
expenses  of 
prisoner's  dis- 
charge. 


Prisoners  for 
debt  or  their 
creditors,  not 
to  petition  any 
court,  for  cer- 
tain purposes, 
under  32  G.  2. 
C.  28. 


Records  of  the 
court. 


Construction 
of  act. 


advertisement  by  this  act  directed  to  be  inserted  in  any  newspaper  ;  and  all 
printers  and  proprietors  of  newspapers  are  hereby  required  to  insert  the  same, 
on  payment  of  the  said  sum  of  three  shillings  for  the  insertion  thereof,  in  such 
form  as  the  said  court  or  any  commissioner  ttiereof  shall  from  time  to  time  direct. 
CXVI.  And  be  it  enacted.  That  no  letter  of  attorney,  affidavit,  certificate, 
or  other  proceeding,  instrument,  or  writing  whatsoever,  before  or  under  any 
order  of  the  said  court,  or  before  or  under  any  order  of  any  commissioner 
thereof,  or  before  any  justice  or  justices  of  the  peace  acting  in  the  execution  of 
this  act,  nor  any  copy  thereof,  nor  any  advertisement  inserted  in  any  newspaper 
by  the  direction  of  the  said  court,  relating  to  matters  witln'n  the  jurisdiction  of 
the  said  court,  shall  be  liable  to,  or  chargeable,  or  charged  with  the  payment  of 
.any  stamp  or  other  duty  whatsoever  ;  and  that  no  sale  of  any  real  or  personal 
estate  of  any  such  prisoner  as  aforesaid  for  the  benefit  of  his  or  her  creditors, 
under  this  act,  shall  be  liable  to  any  auction  duty. 

CXVII.  And  whereas  it  may  happen  that  money  may  remain  in  the  said 
court,  produced  by  the  estates  and  effects  of  insolvent  debtors,  who  have  taken 
the  benefit  of  this  or  some  other  act  for  the  relief  of  insolvent  debtors,  which 
has  not  been,  or  may  not  be  claimed  by  the  assignees  or  creditors  of  such  insol- 
vents ;  be  it  further  enacted,  That  it  shall  be  lawful  for  the  said  court  to  cause 
the  same  or  any  part  thereof  to  be  invested  in  government  securities,  and  to 
apply  the  interest  and  profit  arising  therefrom  towards  defraying  the  expenses 
of  the  said  court;  Provided  always,  that  no  such  money  shall  be  so  invested 
until  the  same  shall  have  been  in  the  hands  of  the  said  court  for  twelve  months 
at  the  least. 

CXVI  1 1.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  court  for 
the  relief  of  insolvent  debtors,  in  its  discretion,  to  direct  that  the  expenses  of 
applying  for  and  obtaining  the  discharge  of  any  prisoner  under  this  act,  or  any 
part  of  such  expenses,  may  and  shall  be  paid  out  of  the  estate  and  effects  of 
such  prisoner  which  may  be  in  the  hands  of  the  provisional  or  other  assignee  or 
assignees  under  this  act ;  and  if  the  same  shall  not  be  sufficient  for  that  pur- 
pose, then  that  such  expenses  or  any  part  thereof  may  and  shall,  in  cases  where 
the  said  court  shall  be  satisfied  that  the  prisoner  has  not  the  means  of  defraying 
the  same,  be  paid  and  advanced  out  of  the  interest  and  profit  arising  from  any 
government  securities  upon  which  any  unclaimed  money  produced  by  the  estates 
and  effects  of  insolvent  debtors  may  be  invested  ;  and  in  every  such  last-men- 
tioned case,  the  estate  and  effects  of  such  prisoner,  which  may  then  be,  or  may 
thereafter  come  to  the  hands  and  be  vested  in  the  provisional  or  other  assignee 
or  assignees  under  this  act,  shall  be  liable,  in  the  first  place,  to  repay  the  money 
so  advanced  and  paid,  and  the  said  court  is  hereby  authorized  to  make  such  order 
or  orders  as  shall  be  necessary  for  the  purpose. 

CXIX.  And  be  it  further  enacted.  That  from  and  after  the  passing  of  this  act 
no  prisoner  for  debt  shall  petition  any  court  for  his  or  her  discharge  under  the 
provisions  of  an  act  passed  in  the  thirty-second  year  of  the  reign  of  his  late 
Majesty  king  George  the  Second,  intituled  An  Act  for  the  Relief  of  Debtors  with 
respect  to  the  Imprisonment  of  their  Persons,  and  to  oblige  Debtors  who  shall  con- 
tinue in  Execution  in  Prison  beyond  a  certain  Time,  and  for  Sums  not  exceeding 
what  are  mentioned  in  the  Act,  to  make  Discovery  of  and  deliver  upon  Oath  their 
Estates  for  the  Creditors'  Benefit;  nor  shall  any  creditor  of  any  prisoner  petition 
any  court  for  the  exercise  of  the  compulsory  powers  given  against  debtors  under 
the  provisions  of  the  act  above  mentioned. 

CXX.  And  be  it  enacted,  That  all  the  records,  pa])ers,  documents,  and 
money  of  and  belonging  to  or  received  imder  the  authority  of  the  said  court 
now  established  for  the  relief  of  insolvent  debtors,  and  hereby  continued  as 
aforesaid,  shall,  from  and  after  the  passing  of  this  act,  remain  and  continue  in 
the  custody  of  the  officers  of  the  said  court  now  duly  having  the  custody  of  the 
same  respectively,  or  of  such  officer  or  officers  as  the  said  court  shall  at  any  time 
direct  to  receive  the  same,  and  that  the  said  records  shall  be  deemed  and  taken 
to  be  the  records  of  the  said  court  so  hereby  continued  as  aforesaid. 

CXXI.  And  be  it  enacted.  That  this  act  shall  extend  to  aliens,  denizens,  and 
women,  both  to  make  them  subject  thereto,  and  to  entitle  them  to  all  the  benefits 
given  thereby  ;  and  all  powers  given  to,  or  duties  directed  to  be  performed  by 
the  Lord  Chancellor  may  be  performed  by  the  lord  keeper  or  lords  commissioners 
of  the  great  seal ;  and  all  powers  given  to,  or  duties  directed  to  be  performed  by 
the  court  of  review  may  be  performed  by  any  one  of  the  judges  of  the  same 
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court ;  and  that  whenever  this  statute  hath  used  words  importing  the  singular 
number  or  the  masculine  gender  only,  it  shall  be  understood  to  include  several 
matters  as  well  as  one  matter,  and  several  persons  as  well  as  one  person,  and 
females  as  well  as  males,  and  bodies  corporate  as  well  as  individuals,  unless  it 
be  otherwise  specially  provided,  or  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction  ;  and  that  this  act  shall  not  extend  either  to 
Scotland  or  Ireland,  except  where  expressly  mentioned. 

CXXII.  And  be  it  enacted.  That  this  act  may  be  amended,  altered,  or  re-  Act  may  be 
pealed  during  this  session  of  parliament.  altered. 

CXXIII.  And  be  it  enacted,  That  this  act  shall,  as  to  all  matters  not  other-  Commence- 
wise  provided  for,  commence  and  come  into  operation  on  the  first  day  of  October  ment  of  act. 
one  tliousand  eight  hundred  and  thirty-eight. 


SCHEDULE  to  which  this  Act  refers. 
No.  1 .  —  JFrii  of  capias. 

Victoria,  &c.  To  the  sheriff  of  or  To  the  constable 

of  Dover  Castle,  or  To  the  mayor  and  bailiffs  of  Berwick-upon-Tweed, 
[or  as  the  case  may  6e],  greeting. 
We  command  you  that  you  omit  not  by  reason  of  any  liberty  in  your  baili- 
wick, but  that  you  enter  the  same,  and  take  C.  D.  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep  imtil  he  shall  have  given  you  bail, 
or  made  deposit  with  you  according  to  law,  in  an  action  on  promises  [or  of  debt, 
&c.]  at  the  suit  of  A.  B.                                     ,  or  until  the  said  C.  D. 
shall  by  other  lawful  means  be  discharged  from  your  custody.     And  we  do 
further  command  you,  that  on  execution  hereof  you  deliver  a  copy  hereof  to  the 
said  C.  D.     And   we  hereby  require  the  said  C.  D.  to  take  notice,  that  within 
eight  days  after  the  execution  hereof  on  him,  inclusive  of  the  day  of  such  exe- 
cution, he  should  cause  special  bail  to  be  put  in  for  him  in  our  court  of 
to  the  said  action,  and  that  in  default  of  so  doing  such  proceedings  may  be  had 
and  taken  as  are  mentioned  in  the  warning  written  or  endorsed  hereon.      And 
we  do  further  command  you,  that  immediately  after  the  execution  hereof  you  do 
return  this  writ  to  our  said  court  of                      ,  together  with  the  manner  in 
which  you  shall  have  executed  the  same,  and  the  day  of  tlie  execution  thereof; 
or  if  the  same  shall  remain  unexecuted,  then  that  you  do  so  return  the  same  at 
the  expiration  of  one  calendar  month  from  the  date  hereof,  or  sooner  if  you  shall 
be  thereto  required  by  order  of  the  said  court,  or  by  any  judge  thereof.    Witness 
at  Westminster  \or  as  the  case  murj  be],  the              day  of  . 
Memorandum  to  be  subscribed  to  the  writ. 
This  writ  is  to  be  executed  within  one  calendar  month  from  the  date  thereof, 
including  the  day  of  such  date,  and  not  afterwards. 

.A  warning  to  the  defendant. 
If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put  in  special 
bail  as  required,  the  plaintiff  may  proceed  against   the  sheriff  or  on  the  bail 
bond. 

Endorsements  to  be  made  on  the  writ. 
Bail  for  pounds  by  order  of  [naminy  the  judge  making  the  order\, 

Dated  this  day  of 

Tins  writ  was  issued  by  E,  F.  of  attorney  for  the  plaintiff  [or 

plaintiffs]  within  named. 
Or, 

This  writ  was  issued  in  person  by  the  plaintiff  within  named,  who  resides  at 
[mention  the  city,    town,    or   parish,    and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  the  plaintiff's  residence  if  any  such 
there  &e.] 
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2  &  3  VICT.  CAP.  29. 


2.  Vict.  c.  11, 

An  Act  for  the  letter  Protection  of  Purchasers  against  Judgments,   Crown  Debts, 
Lis  pendens,  and  Fiats  in  Bankruptcy.  [4tli  Jmie  1839.] 


For  protection 
of  purchasers 
against  secret 
fiats  of  bank- 
ruptcy. 


Purchases  from 
bankrupts  not 
to  be  impeached 
unless  commis- 
sion is  sued  out 
within  twelve 
months. 


XII.  And  whereas  it  is  expedient  that  further  provision  should  be  made  for 
the  protection  of  purchasers  against  secret  acts  of  bankruptcy  and  fiats  in  bank- 
ruptcy ;  be  it  therefore  enacted,  That  all  conveyances  by  any  bankrupt  bon/i 
fide  made  and  executed  before  the  date  and  issuing  of  the  fiat  against  such 
bankrupt  shall  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  him 
committed,  provided  the  person  or  persons  to  whom  such  bankrupt  so  conveyed 
had  not,  at  the  time  of  such  conveyance,  notice  of  any  prior  act  of  bankruptcy 
by  him  committed. 

XIJI.  And  be  it  enacted,  That  no  purchase  from  any  bankrupt  bond  fide  and 
for  valuable  consideration,  where  the  purchaser  had  notice  at  the  time  of  such 
purchase  of  an  act  of  bankruptcy  by  such  bankrupt  committed,  shall  be  im- 
peached by  reason  thereof,  unless  the  commission  against  such  bankrupt  shall 
have  been  sued  out  within  twelve  calendar  months  after  such  act  of  bankruptcy. 


2  &  3  Vict.  c.  29. 

An   Act  for  the  better  Protection  of  Parties  dealing  with  Persons  liable  to  the 
Bankrupt  Laws.  [19th  July  1839.] 


Preamble  re- 
cites 6  G.  4. 
c.  IG. 

2  &  3  Vict. 
c.  II. 


See  as  to  the 
form  of  plead- 
ing under  this 
statute,  Unwin 
V.  St.  Quintin, 
]  1  M.  &  W. 
277.,  Belcher 
V.  Magnay, 
12  M.  &  W. 
102.,  Cheston 
V.  Gibbs,  ibid. 
111. 


All  contracts, 
&c.  bona  fide 


WHEREAS  by  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty 
king  George  the  Fourth,  intituled  An  Act  to  amend  the  Laws  relating  to  Bank- 
rupts, it  was  among  other  things  enacted,  that  all  payments  really  and  bona  fide 
made  by  any  bankrupt  or  by  any  person  on  his  behalf,  before  the  date  and 
issuing  of  the  commision  against  such  bankrupt,  to  any  creditor  of  such  bank- 
rupt, (such  payment  not  being  a  fraudulent  preference  of  such  creditor,)  should 
be  deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt 
committed,  and  that  all  payments  really  and  bo7id  fide  made  to  any  bankrupt 
before  the  date  and  issuing  of  the  commission  against  such  bankrupt  should  be 
deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  committed,  and  that 
such  creditor  should  not  be  liable  to  refund  the  same  to  the  assignees  of  such 
bankrupt,  provided  the  person  so  dealing  with  the  bankrupt  had  not  at  the  time 
of  such  payment  to  such  bankrupt  notice  of  any  bankruptcy  committed  :  And 
whereas  by  an  act  passed  in  this  present  session  of  parliament,  intituled  An  Act 
for  the  better  Protection  of  Purchasers  against  Judgments,  Crown  Debts,  Lis 
pejidens,  and  Fiats  in  Bankruptcy,  it  is  amongst  other  things  enacted,  that  all 
conveyances  by  any  bankrupt  bona  fide  made  and  executed  before  the  date  and 
issuing  of  the  fiat  against  such  bankrupt,  shall  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  him  committed,  provided  the  person  or  persons  to 
whom  such  bankrupt  so  conveyed  had  not  at  the  time  of  such  conveyance 
notice  of  any  prior  act  of  bankruptcy  by  him  committed :  And  whereas  it  is  ex- 
pedient that  further  protection  should  be  given  to  persons  dealing  with  bank- 
rupts before  the  issuing  of  any  fiat  against  them  :  Be  it  therefore  enacted  by  the 
queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same,  That  all  contracts,  dealings,  and  transactions  (a)  by 
and  with  any  bankrupt  really  (6)  and  bondjide  made  and  entered  into  before  the 


(a)  Whether  this  affects  the  reputed  ownership  clause,  see  Pariente  v.  Pennell, 
2  M.  &  Rob.  518.  In  re  Styan,  1  Turn.  &  Phil.  105.  It  seems  to  include  liens. 
Bowman  v.  Malcolm,  1 1  M.  &  W.  833. 

(A)  This  does  not  extend  to  constructive  dealings  with  him.  Green  v.  Stead, 
1  Q.  B.  707. 
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date  and  issuing  of  the  fiat  against  hina,  and  all  executions  and  attachments 
against  the  lands  and  tenements,  or  goods  and  chattels  of  such  bankrupt,  bond  fide 
executed,  or  levied  (c)  before  the  date  and  issuing  (d)  of  the  fiat,  shall  be  deemed 
to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt 
committed  ;  provided  the  person  or  persons  so  dealing  with  such  bankrupt,  or  at 
whose  suit,  or  on  whose  account  such  execution  or  attachment  shall  have  issued, 
had  not  at  the  time  of  such  contract,  dealing,  or  transaction,  or  at  the  time  of 
executing,  or  levying  such  execution  or  attachment,  notice  (e)  of  any  prior  act  of 
bankruptcy  (/)  by  him  committed ;  provided  also,  that  nothing  herein  contained 
shall  be  deemed  or  taken  to  give  validity  to  any  payment  made  by  any  bank- 
rupt being  a  fraudulent  preference  of  any  creditor  or  creditors  of  such  bankrupt, 
or  to  any  execution  founded  on  a  judgment  on  a  warrant  of  attorney  or  cognovit 
given  by  any  bankrupt  by  way  of  such  fraudulent  preference. 

II.   And  be  it  further  enacted.  That  this  act  may  be  repealed  or  altered  by 
any  other  act  in  this  present  session  of  parliament. 


made  by  and 
with  any  bank- 
rupt previous 
to  the  date  and 
issuing  of  any 
fiat  to  be  valid, 
&c.  if  no  notice 
had  of  prior 
bankruptcy. 


Act  may  be 
repealed. 


2  &  3  Vict.  c.  37. 


An  Act  to  amend  and  extend  until  the  First  Day  of  January,  One  thousand  eight 
hundred  and  forty-two,  the  Provisions  of  an  Act  of  the  First  Year  of  Her  present 
Majesty  for  exempting  certain  Bills  of  Exchange  and  Promissory  Notes  from  the 
Operation  of  the  Laws  relating  to  Usury.  [29th  July  1839.] 


WHEREAS  by  an  act  passed  in  the  first  year  of  the  reign  of  her  present 
Majesty,  intituled  An  Act  to  exempt  certain  Bills  of  Exchange  and  Promissory 
Notes  from  the  Operation  of  the  Laws  relating  to  Usury,  it  was  enacted,  that 
bills  of  exchange  payable  at  or  within  twelve  months  should  not  be  liable,  for  a 
limited  time,  to  the  laws  for  the  prevention  of  usury  :  And  whereas  the  duration 
of  the  said  act  was  limited  to  the  first  day  of  January  one  thousand  eight  hun- 
dred and  forty,  and  it  is  expedient  that  the  provisions  of  the  said  act  should  be 
extended  :  Be  it  therefore  enacted  by  the  queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority  of  the  same. 
That  from  and  after  the  passing  of  this  act  no  bill  of  exchange  or  promissory 
note  made  payable  at  or  within  twelve  months  after  the  date  thereof,  or  not 
having  more  than  twelve  months  to  run,  nor  any  contract  for  the  loan  or  for- 
bearance of  money,  above  the  sum  of  ten  pounds  sterling,  shall,  by  reason  of 
any  interest  taken  thereon  or  secured  thereby,  or  any  agreement  to  pay  or 
receive  or  allow  interest  in  discoimting,  negotiating,  or  transferring  any  such 
bill  of  exchange  or  promissory  note,  be  void,  nor  shall  the  liability  of  any  party 
to  any  such  bill  of  exchange  or  promissory  note,  nor  the  liability  of  any  person 
borrowing  any  sum  of  money  as  aforesaid,  be  affected,  by  reason  of  any  statute 
or  law  in  force  for  the  prevention  of  usury ;  nor  shall  any  person,  or  persons,  or 
body  corporate  drawing,  accepting,  endorsing,  or  signing  any  such  bill  or  note, 
or  lending,  or  advancing,  or  forbearing  any  money  as  aforesaid,  or  taking  more 
than  the  present  rate  of  legal  interest,  in  Great  Britain  and  Ireland  respectively 
for  the  loan  or  forbearance  of  money  as  aforesaid,  be  subject  to  any  penalties 
under  any  statute  or  law  relating  to  usury,  or  any  other  penalty  or  forfeiture ; 
any  thing  in  any  law  or  statute  relating  to  usury,  or  any  other  law  whatsoever 
in  force  in  any  part  of  the  united  kingdom  to  the  contrary  notwithstanding : 


Preamble  re- 
cites 7  W.  4. 
&  1  Vict.  c.  80. 


Bills  of  ex- 
change and 
contracts  for 
loans  or  for- 
bearance of 
money  above 
10/.  not  to  be 
affected  by 
usury  laws. 


(c)  See  Whitmore  v.  Robertson,  8  M.  &  W.  469.  Rawdon  v.  Wentworth, 
10  M.  &  W.  36.  Ramsey  v.  Eaton,  Ibid,  34.  Cheston  v.  Gibbs,  12  M.  &  W. 
111.     Whitmore  v.  Green,  13  M.  &  W.  104. 

(d)  Belcher  v.  Magnay,  12  M.  &  W.  102,  Hall  v.  Wallace,  7  M,  &  W.  356. 
Turquand  v.  Vanderplank,  10  M.  &  W.  191.    Pewtress  v.  Annan,  9  Dowl.  828. 

(e)  See  Ramsey  v.  Eaton,  10  M.  &  W.  34.  Hocking  r.  Acraman,  12  M.  & 
W.  170.     Udall  V.  Walton,  14  M.  &  W.  254.     Bird  v.  Bass,  6  M.  &  Gr.  143. 

(/)  Hocking  v.  Acraman.     Udall  v.  Walton.    Conway  v.  Nail,  1  C,  B.  643. 
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2  &  3  VICT.  CAP.  67. 


Five  per  cent, 
to  be  con- 
sidered the  legal 
rate  of  interest, 
except,  &c. 

Not  to  affect 
the  law  as  to 
pawnbrokers. 


Continuance 
of  act. 
Act  may  be 
amended  this 


Provided  always  that  nothing  herein  contained  shall  extend  to  the  loan  or  for- 
bearance of  any  money  upon  security  of  any  lands,  tenements,  or  hereditaments, 
or  any  estate  or  interest  therein. 

II.  Provided  always,  and  be  it  enacted,  That  notliing  in  this  act  contained 
shall  be  construed  to  enable  any  person  or  persons  to  claim,  in  any  court  of  law 
or  equity,  more  than  five  per  cent,  interest  on  any  account,  or  on  any  contract 
or  engagement,  notwithstanding  they  may  be  relieved  from  the  penalties  against 
usury,  unless  it  shall  appear  to  the  court  that  any  different  rate  of  interest  was 
agreed  to  between  the  parties. 

III.  Provided  always,  and  be  it  enacted.  That  nothing  herein  contained  shall 
extend,  or  be  construed  to  extend  to  repeal  or  affect  any  statute  relating  to 
pawnbrokers,  but  that  all  laws  touching  and  concerning  pawnbrokers  shall 
remain  in  full  force  and  effect,  to  all  intents  and  purposes  whatsoever,  as  if  this 
act  had  not  been  passed. 

IV.  And  be  it  enacted,  That  this  act  shall  continue  in  force  until  the  first 
day  of  January,  one  thousand  eight  hundred  and  forty-two.  (a) 

V.  And  be  it  enacted,  That  this  act  may  be  amended  or  repealed  by  any  act 
to  be  passed  in  this  session  of  parliament. 


Preamble  re 
cites  5  &  6 
W.  4.  c.  83. 


2  &  3  Vict.  c.  67.' 

An  Act  io  amend  an  Act  of  the  Fifth  and  Sixth  Years  of  the  lieign  of  King 
WiUiam  the  Fourth,  intituled  An  Act  to  amend  the  Law  touching  Letters 
Patent  for  Inventions.  [24th  August  1839.] 


WHEREAS  by  an  act  passed  in  the  fifth  and  sixth  years  of  the  reign  of  his 
Majesty  king  William  the  fourth,  intituled  An  Act  to  amend  the  Law  touching 
Letters  Patent  for  Liventions,  it  is  amongst  other  things  enacted,  that  if  any 
person,  having  obtained  any  letters  patent  as  therein  mentioned,  shall  give  notice, 
as  thereby  required,  of  his  intention  to  apply  to  his  Majesty  in  council  for  a  pro- 
longation of  his  term  of  sole  using  and  vending  his  invention,  and  shall  petition 
his  Majesty  in  council  to  that  effect,  it  shall  be  lawful  for  any  person  to  enter  a 
caveat  at  the  council  office,  and  if  his  Majesty  shall  refer  the  consideration  of 
such  petition  to  the  judicial  committee  of  the  privy  council,  and  notice  shall  be 
first  given  to  any  person  or  persons  who  shall  have  entered  such  caveats,  the 
petitioner  shall  be  heard  by  his  counsel  and  witnesses  to  prove  his  case,  and  the 
persons  entering  caveats  shall  likewise  be  heard  by  their  counsel  and  witnesses, 
whereupon,  and  upon  hearing  and  inquiry  of  the  whole  matter,  the  judicial 
committee  may  report  to  his  Majesty  that  a  further  extension  of  the  term  in  the 
said  letters  patent  shall  be  granted,  not  exceeding  seven  years,  and  his  Majesty 
is  thereby  authorized  and  empowered,  if  he  shall  think  fit,  to  grant  new  letters 
patent  for  the  said  invention  for  a  term  not  exceeding  seven  years  after  the  ex- 
piration of  the  first  term,  any  law,  custom,  or  usage  to  the  contrary  notwith- 
standing ;  provided  that  nosucli  extension  shall  be  granted  if  the  application  I>y 
petition  shall  not  be  made  and  prosecuted  with  effect  before  the  expiration  of 
the  term  originally  granted  in  such  letters  patent :  And  whereas  it  has  happened 
since  the  passing  of  the  said  act,  and  may  again  happen,  that  parties  desirous  of 
obtaining  an  extension  of  the  term  granted  in  letters  patent  of  which  they  are 
possL'ssed,  and  who  may  have  presented  a  petition  for  such  purposes  in  manner 
by  the  said  recited  act  directed,  before  the  expiration  of  the  said  term,  may 
nevertheless  be  prevented  by  causes  over  which  they  have  no  control  from  pro- 
secuting with  effect  their  application  before  the  judicial  committee  of  the  privy 
council;  audit  is  expedient  tliereforc  that  the  said  judicial  committee  should 
have  power,  when  under  the  circumstances  of  the  case  they  shall  see  fit,  to  en- 
tertain such  application,  and  to  report  thereon,  according  to  the  provisions  of 
the  said  recited  act,  notwithstanding  that  before  the  hearing  of  the  case  before 
Repealing  pro-  them  the  terms  of  the  letters  patent  sought  to  be  renewed  or  extended  may  have 
vision  requiring    expired  :   Be  it  therefore  enacted  by  the  queen's  most  excellent  Majesty,  by  and 


(a)  This  period  has  been  extended  to  January  1st,  1851,  by  stats,  3  &  4  Vict. 
c.  83.,  4  &  5  Vict.  c.  54.,  6  &  7  Vict.  c.  45.,  and  8  &  9  Vict.  c.  102. 
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with  tlie  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the  same.  That  so 
much  of  the  said  recited  act  as  provides  that  no  extension  of  the  term  of  letters 
patent  shall  be  granted  as  therein  mentioned  if  the  application  by  petition  for 
such  extension  be  not  prosecuted  with  effect  before  the  expiration  of  the  term 
originally  granted  in  such  letters  patent,  shall  be  and  the  same  is  hereby 
repealed. 

II.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  the  judicial  com- 
mittee of  the  privy  council,  in  all  cases  where  it  shall  appear  to  them  that  any 
application  for  an  extension  of  the  term  granted  by  any  letters  patent,  the  pe- 
tition for  which  extension  shall  have  been  referred  to  them  for  their  considera- 
tion, has  not  been  prosecuted  with  effect  before  the  expiration  of  the  said  term 
from  any  other  causes  than  the  neglect  or  default  of  the  petitioner,  to  entertain 
such  application,  and  to  report  thereon  as  by  the  said  recited  act  provided,  not- 
withstanding the  term  originally  granted  in  such  letters  patent  may  have  expired 
before  the  hearing  of  such  application  ;  and  it  shall  be  lawful  for  her  Majesty, 
if  she  shall  tiiiiik  fit,  on  the  report  of  the  said  judicial  committee  recommending 
an  extension  of  the  term  of  such  letters  patent,  to  grant  such  extension,  or  to 
grant  new  letters  patent  for  the  invention  or  inventions  specified  in  such  original 
letters  patent,  for  a  term  not  exceeding  seven  years  after  the  expiration  of  the 
term  mentioned  in  the  said  original  letters  patent ;  Provided  always,  that  no 
such  extension  or  new  letters  patent  shall  be  granted,  if  a  petition  for  the  same 
shall  not  have  been  presented  as  by  the  said  recited  act  directed  before  the  ex- 
piration of  the  term  sought  to  be  extended,  nor  in  case  of  petitions  presented 
after  the  thirtieth  day  of  November  one  thousand  eight  hundred  and  thirty- 
nine,  unless  such  petition  shall  be  presented  six  calendar  months  at  the  least 
before  the  expiration  of  such  term,  nor  in  any  case  unless  sufficient  reason  shall 
be  shown  to  the  satisfaction  of  the  said  judicial  committee  for  the  omission  to 
prosecute  with  effect  the  said  application  by  petition  before  the  expiration  of  the 
said  term. 

III.  And  be  it  further  enacted,  That  this  act  may  be  altered,  amended,  or 
repealed  by  any  act  to  be  passed  in  the  present  session. 


the  application 
by  petition  to 
be  prosecuted 
with  effect  be- 
fore the  expira- 
tion of  the  term 
of  the  patent. 
Term  of  patents 
right  may  be 
extended  in 
certain  cases, 
though  the  ap- 
plication for 
such  extension 
not  prosecuted 
with  effect  be- 
fore the  expira- 
tion thereof. 

See  Russell  v. 
Ledsam,  1 4  M. 
&  W.  574. 


Act  may  be 
amended  this 


3  &  4  Vict.  c.  65. 


Preamble. 


Dean  of  arches 
to  sit  for  judge 
of  court  of  ad- 
miralty in  cer- 
tain cases. 


An  Act  fo  improve  the  Practice  and  extend  the  Jurisdiction  of  the  High  Court  of 
Admiralty  of  England.  [7th  August  1840.] 

WHEREAS  the  jurisdiction  of  the  high  court  of  admiralty  of  England  may 
be  in  certain  respects  advantageously  extended,  and  the  practice  thereof  im- 
proved :  Be  it  therefore  enacted  by  the  queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the  same,  That 
it  shall  be  lawful  for  the  dean  of  the  arches  for  the  time  being  to  be  assistant  to, 
and  to  exercise  all  the  power,  authority,  and  jurisdiction,  and  to  have  all  the 
privileges  and  protections  of  the  judge  of  the  said  high  court  of  admiralty,  with 
respect  to  all  suils  and  proceedings  in  the  said  court,  and  that  all  such  suits  and 
proceedings,  and  all  things  relating  thereto,  brought  or  taking  place  before  the 
dean  of  the  arches,  whether  tlie  judge  of  the  said  liigli  court  of  admiralty  be  or  be 
not  at  the  same  time  sitting  or  transacting  the  business  of  the  same  court,  and  also 
during  any  vacancy  of  the  office  of  judge  of  the  said  court,  shall  be  of  the  same 
force  and  effect  in  all  respects  as  if  the  same  had  been  brought  or  had  taken 
place  before  the  judge  himself,  and  all  such  suits  and  proceedings  shall  be 
entered  and  registered  as  having  been  brought  and  as  having  taken  place  before 
the  dean  oFthe  arches  sitting  for  the  judge  of  the  high  court  of  admiraltj-. 

II.   And  be  it  declared  and  enacted,  That  all  persons  who  now  are,  or  at  any    Advocate 
time  hereafter  may  be  entitled  to  practise  as  advocates  in  the  court  of  arches  are    surrogates  and 
and  shall  be  entitled  to  practise  as  advocates  in  the  said  high  court  of  admiralty ;    proctors  of 
and  that  all  persons  who  now  are,  or  hereafter  may  be  entitled  to  act  as  sur-    court  of  arches 
rogates  or  proctors  in  the  court  of  arches  shall  be  entitled  respectively  to  practise    to  be  admitted 
and  act,  or  be  admitted  to  practise  and  act,  as  the  case  may  be,  as  surrogates    ju  court  of 

3  "  admiraltv. 
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3  &  4  VICT.  CAP.  65. 


Wlienever  a 
vessel  shall  be 
arrested,  or 
proceeds 
brougljt  into  re- 
gistry, the  court 
to  have  juris- 
diction, &c. 
Court  to  decide 
questions  of 
title  in  all 
causes  of  pos- 
session, &c. 
Appeals  may 
be  made  to  the 
court  of  ad- 
miralty on 
distribution. 


The  court,  in 
certain  cases, 
may  adjudicate 
on  claims  for 
services,  and 
necessaries, 
although  on  the 
high  seas  ornot. 
Evidence  may 
be  taken  viva 
voce  in  open 
court. 


Evidence  may 
be  taken  viva 
voce  before  a 
commissioner. 


and  proctors  in  the  said  high  court  of  admiralty,  according  to  the  rules  and 
practice  now  prevailing  and  observed  or  hereafter  to  be  made  in  and  by  the 
said  high  court  of  admiralty  touching  the  admission  and  practising  of  advocates, 
surrogates,  and  proctors  in  the  said  court  respectively. 

III.  And  be  it  enacted,  That  after  the  passing  of  this  act,  whenever  any  ship 
or  vessel  shall  be  under  arrest  by  process  issuing  from  the  said  high  court  of 
admiralty,  or  the  proceeds  of  any  ship  or  vessel,  having  been  so  arrested,  shall 
have  been  brought  into  and  be  in  the  registry  of  the  said  court,  in  either  such 
case  the  said  court  shall  have  full  jurisdiction  to  take  cognizance  of  all  claims 
and  causes  of  action  of  any  person  in  respect  of  any  mortgage  of  such  ship  or 
vessel,  and  to  decide  any  suit  instituted  by  any  such  person  in  respect  of  any 
such  claims  or  causes  of  action  respectively. 

IV.  And  be  it  enacted.  That  the  said  court  of  admiralty  shall  have  jurisdic- 
tion to  decide  all  questions  as  to  the  title  to,  or  ownership  of  any  ship  or  vessel, 
or  the  proceeds  thereof  remaining  in  the  registry,  arising  in  any  cause  of  pos- 
session, salvage,  damage,  wages,  or  bottomry  which  shall  be  instituted  in  the 
said  court  after  the  passing  of  this  act. 

V.  And  be  it  enacted.  That  whenever  any  award  shall  have  been  made  by 
any  justice  of  the  peace,  or  by  any  person  nominated  by  them,  or  within  the 
jurisdiction  of  the  cinque  ports  by  any  commissioners,  respecting  the  amount  of 
salvage  to  be  paid,  or  respecting  any  claims  and  demands  for  services  or  compen- 
sation, which  such  justices  and  commissioners  within  their  several  jurisdictions  are 
empowered  to  decide  under  the  provisions  of  two  acts  passed  in  the  second  year 
of  the  reign  of  king  George  the  fourth  for  remedying  certain  defects  relative  to 
the  adjustment  of  salvage,  or  whenever  any  sum  shall  have  been  voluntarily 
paid  on  any  such  account  of  salvage,  services,  or  compensation,  it  shall  be  lawful 
for  any  person  interested  in  the  distribution  of  the  amount  awarded  or  paid  to 
require  distribution  to  be  forthwith  made  thereof,  and  the  person  or  persons  by 
whom  such  amount  shall  be  awarded,  or  in  case  of  voluntary  payment  the  person 
by  whom  the  same  shall  have  been  received,  shall  forthwith  proceed  to  the  dis- 
tribution thereof  among  the  several  persons  entitled  thereunto,  to  be  certified  in 
the  case  of  an  award  under  the  hand  of  the  person  or  persons  by  whom  such 
amount  shall  be  awarded,  and  an  account  of  every  such  distribution  shall  be 
annexed  to  the  award ;  and  if  any  person  interested  in  the  distribution  shall 
think  himself  aggrieved  on  account  of  its  not  being  made  according  to  the 
award,  or  otherwise,  it  shall  be  lawful  for  him,  within  fourteen  days  after  the 
making  of  the  award,  or  payment  of  the  money,  but  not  afterwards,  to  take  out  a 
monition  from  the  said  high  court  of  admiralty,  requiring  any  person  being  in 
possession  of  any  part  of  the  amoimt  awarded  or  voluntarily  paid  to  bring  in 
the  same,  to  abide  the  judgment  of  the  court  concerning  the  distribution 
thereof;  and  in  the  case  of  an  award  the  person  or  persons  by  whom  the  award 
shall  have  been  made  shall,  upon  monition,  send  without  delay  to  the  said  high 
court  of  admiralty  a  copy  of  the  proceedings  before  him  and  them,  and  of  the 
award,  on  unstamped  paper,  certified  under  his  or  their  hand  ;  and  the  same 
shall  be  admitted  by  the  court  as  evidence,  and  the  amount  awarded  or  volun- 
tarily paid  shall  be  distributed  according  to  the  judgment  of  the  court. 

VI.  And  be  it  enacted.  That  the  high  court  of  admiralty  shall  have  juris- 
diction to  decide  all  claims  and  demands  whatsoever  in  the  nature  of  salvage 
for  services  rendered  to  or  damage  received  by  any  ship  or  sea-going  vessel,  or 
in  the  nature  of  towage,  or  for  necessaries  supplied  to  any  foreign  ship  or  sea- 
going vessel,  and  to  enforce  the  payment  thereof,  whether  such  ship  or  vessel 
may  have  been  within  the  body  of  a  county,  or  upon  the  high  seas,  at  the  time 
when  the  services  were  rendered,  or  damage  received,  or  necessaries  furnished, 
in  respect  of  which  such  claim  is  made. 

VII.  And  be  it  enacted,  That  in  any  suit  depending  in  the  said  high  court 
of  admiralty  the  court  (if  it  shall  think  fit)  may  summon  before  it  and  examine 
or  cause  to  be  examined  witnesses  by  word  of  mouth,  and  either  before  or 
after  examination  by  deposition,  or  before  a  commissioner,  as  herein-after  men- 
tioned ;  and  notes  of  such  evidence  shall  be  taken  down  in  writing  by  the  judge 
or  registrar,  or  by  such  other  person  or  persons,  and  in  such  manner,  as  the 
judge  of  the  said  court  shall  direct. 

VIII.  And  be  it  enacted,  That  the  said  court  may,  if  it  shall  think  fit,  in  any 
such  suit  issue  one  or  more  special  commissions  to  some  person,  being  an  advocate 
of  the  said  high  court  of  admiralty  of  not  less  than  seven  years'  standing,  or  a 
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barrister  at  law  of  not  less  than  seven  years'  standing,  to  take  evidence  by  word 
of  mouth,  upon  oath,  which  every  such  commissioner  is  hereby  empowered  to 
administer,  at  such  time  or  times,  place  or  places,  and  as  to  such  fact  or  facts, 
and  in  such  manner,  order  and  course,  and  under  such  limitations  and  restric- 
tions, and  to  transmit  the  same  to  the  registry  of  the  said  court,  in  such  form 
and  manner  as  in  and  by  the  commission  shall  be  directed ;  and  that  such 
commissioner  shall  be  attended,  and  the  witnesses  shall  be  examined,  cross-ex- 
amined, and  re-examined  by  the  parties,  their  counsel,  proctors,  or  agents,  if  such 
parties,  or  either  of  them,  shall  think  fit  so  to  do ;  and  such  commission  shall, 
if  need  be,  make  a  special  report  to  the  court  touching  such  examination,  and 
the  conduct  or  absence  of  any  witness  or  other  person  thereon  or  relating 
thereto  ;  and  the  said  high  court  of  admiralty  is  hereby  authorized  to  institute 
such  proceedings,  and  make  such  order  or  orders,  iipon  such  report,  as  justice 
may  require,  and  as  may  be  instituted  or  made  in  any  case  of  contempt  of 
the  said  court. 

IX.  And  be  It  enacted.  That  it  shall  be  lawful  in  any  suit  depending  in  the 
said  court  of  admiralty  for  the  judge  of  the  said  court,  or  for  any  such  com- 
missioner appointed  in  pursuance  of  this  act,  to  require  the  attendance  of  any 
witnesses,  and  the  production  of  any  deeds,  evidences,  books,  or  writings,  by 
writ,  to  be  issued  by  such  judge  or  commissioner  in  such  and  the  same  form, 
or  as  nearly  as  may  be,  as  that  in  which  a  writ  of  subpoena  ad  testificandum, 
or  of  subpoena  duces  tecum,  is  now  issued  by  her  Majesty's  court  of  queen's 
bench  at  Westminster ;  and  that  every  person  disobeying  any  such  writ  so  to  be 
issued  by  the  said  judge  or  commissioner  shall  be  considered  as  in  contempt  of 
the  said  high  court  of  admiralty,  and  may  be  punished  for  such  contempt  in  the 
said  court. 

X.  And  be  it  enacted.  That  all  the  provisions  of  an  act  passed  in  the  fourth 
year  of  the  reign  of  his  late  Majesty,  intituled  An  Act  for  the  further  Amendment 
of  the  Law,  and  better  Administration  of  Justice,  with  respect  to  the  admissibility 
of  the  evidence  of  witnesses  interested  on  account  of  the  verdict  or  judgment, 
shall  extend  to  the  admissibility  of  evidence  in  any  suit  pending  in  the  said 
court  of  admiralty,  and  the  entry  directed  by  the  said  act  to  be  made  on  the 
record  of  judgment  shall  be  made  upon  the  document  containing  the  final  sen- 
tence of  the  said  court,  and  shall  have  the  like  efTect  as  the  entry  on  such 
record. 

XI.  And  be  It  enacted.  That  in  any  contested  suit  depending  in  the  said  court 
of  admiralty  the  said  court  shall  have  power,  if  it  shall  think  fit  so  to  do,  to  direct 
a  trial  by  jury  of  any  issue  or  issues  on  any  question  or  questions  of  fact  arising 
in  any  such  suit,  and  that  the  substance  and  form  of  such  issue  or  issues  sliall  be 
specified  by  the  judge  of  the  said  court  at  the  time  of  directing  the  same  ;  and 
if  the  parties  differ  in  drawing  such  issue  or  issues,  it  shall  be  referred  to  the 
judge  of  the  said  court  to  settle  the  same ;  and  such  trial  shall  be  had  before 
some  judge  of  her  Majesty's  superior  courts  of  common  law  at  Westminster,  at 
the  sittings  at  nisi  prius  in  London  or  Middlesex,  or  before  some  judge  of  assize 
at  nisi  prius,  as  to  the  said  court  shall  seem  fit. 

XII.  And  be  it  enacted,  That  the  costs  of  such  issues,  or  of  such  commission 
as  aforesaid,  as  the  judge  of  the  said  high  court  of  admiralty  shall  under  this  act 
direct,  shall  be  paid  by  such  party  or  parties,  person  or  persons,  and  be  taxed 
by  the  registrar  of  the  said  high  court  of  admiralty,  in  such  manner  as  the  said 
judge  shall  direct,  and  that  payment  of  such  costs  shall  be  enforced  in  the  same 
manner  as  costs  between  party  and  party  may  be  enforced  in  other  proceedings 
in  the  said  court. 

XIII.  And  be  it  enacted.  That  the  said  court  of  admiralty,  upon  application 
to  be  made  within  three  calendar  months  after  the  trial  of  any  such  issue  by  any 
party  concerned,  may  grant  and  direct  one  or  more  new  trials  of  any  such  issue, 
and  may  order  such  new  trial  to  take  place  in  the  manner  herein-before  directed 
with  regard  to  the  first  trial  of  such  issue,  and  may  by  order  of  the  same  court 
direct  such  costs  to  be  paid  as  to  the  said  court  shall  seem  fit  upon  any  application 
for  a  new  trial,  or  upon  any  new  trial,  or  second  or  other  new  trial,  and  may 
direct  by  whom  and  to  whom  and  at  what  times  and  in  what  manner  such  costs 
shall  be  paid. 

XIV.  And  be  it  enacted.  That  the  granting  or  refusing  to  grant  an  issue, 
or  a  new  trial  of  any  such  issue,  may  be  matter  of  appeal  to  her  Majesty  in 
council. 

I  4 


Attendance  of 
witnesses  and 
production  of 
papers  may  be 
compelled  by 
subpoena. 


Provisions  of 
3  &  4  W.  4. 
c.  42.  extended 
to  court  of 
admiralty. 


Power  to 
direct  issues. 


Costs  of  issues 
and  commis- 
sions to  be  in 
the  discretion 
of  the  court. 


Power  to  direct 
new  trials. 


Granting  or 
refusing  new 
trial,  &c. 


clxviii 


3  &  4  VICT.  CAP.  65. 


Bills  of  excep- 
tions to  be 
allowed  on 
trials  of  issues. 


Recoid  of  the 
issue  to  be 
transmitted  to 
the  court  of 
admiralty. 


Provisions  of 
2  &  3  W.  4. 
c.  92.  as  to 
appeals  to 
apply  to  suits 
in  court  of 
admiralty 
under  this  act. 


3  &  4  W.  4. 
c.  41.  to 
apply  in  same 
manner. 


Certified  notes 
of  evidence 
taken  may  be 
admitted  on 
appeal. 


Power  for 
judge  of  admi- 
ralty to  make 
rules  of  court. 


Protection  of 
the  judge  of 
the  court  of 
admiralty. 


Gaolers  to  re- 
ceive prisoners 
committed  by 
the  court  of 
admiralty,  or 
by  admiralty 
coroners. 


XV.  And  be  it  enacted,  Tliat  at  the  trial  of  any  issue  directed  by  the  said 
high  court  of  admiralty,  cither  party  shall  have  all  the  like  powers,  rights,  and 
remedies  with  respect  to  bills  of  exceptions  as  parties  impleaded  before  justices 
may  have,  by  virtue  of  the  statute  made  in  that  behalf  in  the  thirteenth  year  of 
the  reign  of  king  Edward  the  first,  with  respect  to  exceptions  alleged  by  them 
before  such  justices,  or  by  any  other  statute  made  in  the  like  behalf;  and  every 
such  bill  of  exceptions,  sealed  with  the  seal  of  the  judge  or  judges  to  whom  such 
exceptions  shall  have  been  made,  shall  be  annexed  to  the  record  of  the  trial  of 
the  said  issue. 

XVI.  And  be  it  enacted.  That  the  record  of  the  said  issue,  and  of  the  verdict 
therein,  shall  be  transmitted  by  the  associate  or  other  proper  oflficcr  to  the 
registrar  of  the  said  court  of  admiralty  ;  and  the  verdict  of  the  jury  upon  any 
such  issue  (unless  the  same  shall  be  set  aside)  shall  be  conclusive  upon  the 
said  court,  and  upon  all  such  persons;  and  in  all  further  proceedings  in  the 
cause  in  which  such  fact  is  found  the  said  court  shall  assume  such  fact  to  be  as 
found  by  the  jury. 

XVII.  And  be  it  enacted.  That  every  person  who,  if  this  act  had  not  been 
passed,  might  have  appealed  and  made  suit  to  her  Majesty  in  council  against 
any  proceeding,  decree,  or  sentence  of  the  said  high  court  of  admiralty  imder  or 
by  virtue  of  an  act  passed  in  the  third  year  of  the  reign  of  his  late  Majesty, 
intituled  An  Act  for  transferring  the  Powers  of  the  High  Court  of  Delegates,  both 
in  Ecclesiastical  and  Maritime  Causes,  to  his  Majesty  in  Council,  may  in  like 
manner  appeal  and  make  suits  to  her  Majesty  in  council  against  the  proceedings, 
decrees,  and  sentences  of  the  said  court  in  all  suits  instituted,  and  proceedings 
had  in  the  same  by  virtue  of  the  provisions  of  this  act,  and  that  all  the  provisions 
of  the  said  last-mentioned  act  shall  apply  to  all  appeals  and  suits  against  the 
proceedings,  decrees,  and  sentences  of  the  said  court  in  suits  instituted  and 
proceedings  had  by  virtue  of  the  provisions  of  this  act ;  and  such  appeals  and 
suits  shall  be  proceeded  in  in  the  manner  and  form  provided  by  an  act  passed  in 
the  fourth  year  of  the  reign  of  his  late  Majesty,  intituled  A71  Act  for  the  better 
Administration  of  Justice  in  his  Majesti/s  Privy  Council ;  and  all  the  provisions 
of  the  said  last-mentioned  act  relating  to  appeals  and  suits  from  the  high  court  of 
admiralty  shall  be  applied  to  appeals  and  suits  from  the  said  court  in  suits  insti- 
tuted and  proceedings  had  by  virtue  of  the  provisions  of  this  act ;  Provided 
always,  that  in  any  such  appeal  the  notes  of  evidence  taken  as  herein-before  pro- 
vided by  or  under  the  direction  of  the  judge  of  the  said  high  court  of  admiralty 
shall  be  certified  by  the  said  judge  to  her  Majesty  in  council,  and  shall  be  ad- 
mitted to  prove  the  oral  evidence  given  in  the  said  court  of  admiralty,  and  that 
no  evidence  shall  be  admitted  on  such  appeal  to  contradict  the  notes  of  evidence 
so  taken  and  certified  as  aforesaid,  but  this  proviso  shall  not  enure  to  prevent 
the  judicial  committee  of  the  privy  council  from  directing  witnesses  to  be  ex- 
amined and  re-examined  upon  such  facts  as  to  the  committee  shall  seem  fit,  in 
the  manner  directed  by  the  last-recited  act. 

XVIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  judge  of  the  said 
high  court  of  admiralty  from  time  to  time  to  make  such  rules,  orders,  and 
regulations  respecting  the  practice  and  mode  of  proceeding  of  the  said  court, 
and  the  conduct  and  duties  of  the  officers  and  practitioners  therein,  as  to  him 
shall  seem  fit,  and  from  time  to  time  to  repeal  or  alter  such  rules,  orders, 
or  regulations:  Provided  always,  that  no  such  rules,  orders,  or  regulations 
shall  be  of  any  force  or  effect  until  the  same  shall  have  been  approved  by  her 
Majesty  in  council. 

XIX.  And  be  it  declared  and  enacted.  That  no  action  shall  He  against  the 
judge  of  the  said  high  court  of  admiralty  for  error  in  judgment,  and  that  the 
said  judge  shall  be  entitled  to  and  have  all  privileges  and  protections  in  the 
exercise  of  his  jurisdiction  as  judge  of  the  said  court,  which  by  law  appertain  to 
the  judges  of  her  Majesty's  superior  courts  of  common  law  in  the  exercise  of 
their  several  jurisdictions. 

XX.  And  be  it  enacted.  That  the  keeper  for  the  time  being  of  every  common 
gaol  or  prison  shall  be  bound  to  receive  and  take  into  his  custody  all  persons 
who  shall  be  committed  thereunto  by  the  said  court  of  admiralty,  or  who  shall 
be  committed  thereunto  by  any  coroner  appointed  by  the  judge  of  the  said 
court  of  admiralty,  upon  any  inquest  taken  within  or  upon  the  high  seas, 
adjacent  to  the  county  or  other  jurisdiction  to  which  such  gaol  or  prison 
belongs ;  and  every  keeper  of  any  gaol  or  prison  who  shall  refuse  to  receive  into 
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Ills  custody  any  person  so  committed,  or  wilfully  or  carelessly  suffer  such  person 
to  escape  and  go  at  large  without  lawful  warrant,  shall  be  liable  to  the  like 
penalties  and  consequences  as  if  such  person  had  been  committed  to  his  custody 
by  any  other  lawful  authority. 

XXI.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  judge  of  the  said 
high  court  of  admiralty  to  order  the  discharge  of  any  person  who  shall  be  in 
custody  for  contempt  of  the  said  court,  for  any  cause  other  than  for  nonpayment 
of  money,  on  such  conditions  as  to  the  judge  shall  seem  just :  Provided  always, 
that  the  order  for  such  discharge  shall  not  be  deemed  to  have  purged  the 
original  contempt,  in  case  the  conditions  on  which  such  order  shall  be  made  be 
not  fulfilled. 

XXII.  And  be  it  enacted.  That  the  said  high  court  of  admiralty  shall  have 
jurisdiction  to  decide  all  matters  and  questions  concerning  booty  of  war,  or  the 
distribution  thereof,  which  it  shall  please  her  Majesty,  her  heirs  and  successors, 
by  the  advice  of  her  and  their  privy  council,  to  refer  to  the  judgment  of  the  said 
court ;  and  in  all  matters  so  referred  the  court  shall  proceed  as  in  cases  of  prize 
of  war,  and  the  judgment  of  the  court  therein  shall  be  binding  upon  all  pai'ties 
concerned. 

XXIII.  Provided  always,  and  be  it  enacted.  That  nothing  herein  contained 
shall  be  deemed  to  preclude  any  of  her  Majesty's  courts  of  law  or  equity,  now 
having  jurisdiction  over  the  several  subject  matters  and  causes  of  action  herein- 
before mentioned,  from  continuing  to  exercise  such  jurisdiction  as  fully  as  if  this 
act  had  not  been  passed. 

XXIV.  And  be  it  enacted,  That  this  act  may  be  repealed  or  amended  by 
any  act  to  be  passed  in  this  session  of  parliament. 
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3&  4  Vict.  c.  111. 


An  Act  to  continue  until  the  Thirti/-Jjrst  Day  of  August,  One  thousand  eight  hundred 
and  fort g-two,  and  to  extend  the  Frovtsio7is  of  an  Act  of  the  First  and  Second 
Years  of  her  present  Majesty,  relating  to  Legal  Proceedings  hy  certain  Joint  Slock 
Banking  Companies  against  their  own  Members,  and  by  such  Members  against  the 
Companies.  [llth  August  1840.J 


WHEREAS  an  act  was  passed  in  the  first  and  second  years  of  the  reign  of 
her  present  Majesty,  intituled  An  Act  to  extend,  until  the  End  of  the  next  Session 
of  Parliament,  the  Law  relative  to  Legal  Proceedings  by  certain  Joint  Stock 
Banking  Companies  against  their  own  Members,  and  by  such  Members  against 
the  Companies :  And  whereas  the  said  act  has  been  continued  until  the 
thirty-first  day  of  August  one  thousand  eight  hundred  and  forty  l:y  an  act  passed 
in  the  last  session  of  parliament,  and  it  is  expedient  that  the  same  should  be 
further  continued ;  be  it  therefore  enacted  by  tlie'  queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same.  That  the  said  first-recited  act  shall  be  further  continued  until  the  thirty- 
first  day  of  August  one  thousand  eigiit  hundred  and  forty-two.  (a) 

II.  And  whereas  it  is  expedient  to  extend  the  provisions  of  the  said  act  hereby 
continued  in  manner  herein-after  stated  ;  be  it  enacted,  Tliat  if  any  person  or 
persons,  being  a  member  or  members  of  any  banking  copartnership  within  the 
meaning  of  the  said  act,  or  of  any  other  banking  copartnership  consisting  of 
more  than  six  persons,  formed  under  or  in  pursuance  of  an  act  passed  in  the 
third  and  fourth  years  of  the  reign  of  King  William  the  Fourth,  intituled  An 
Act  for  giving  to  the  Corporation  of  the  Governor  and  Company  of  the  Bank  of 
Ens;la7id  certain  Privileges,  for  a  limited  period,  under  certain  Conditions,  shall 
steal  or  embezzle   any  money,  goods,  eflfects,  bills,  notes,  securities,  or  other 
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(a)  The  stat.  1  &  2  Vict.  c.  96.,  as  extended  by  this  act,  is  made  perpetual  by 
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property  of  or  belonging  to  any  such  copartnership,  or  shall  commit  any  fraud, 
forgery,  crime,  or  offence  against  or  with  intent  to  injure  or  defraud  any  such 
copartnership,  such  member  or  members  shall  be  liable  to  indictment,  informa- 
tion, prosecution,  or  other  proceeding  in  the  name  of  any  of  the  officers  for 
the  time  being  of  any  such  copartnership,  in  whose  name  any  action  or  suit 
niight  be  lawfully  brought  against  any  member  or  members  of  any  such  co- 
partnership for  every  such  fraud,  forgery,  crime,  or  offence,  and  may  thereupon 
be  lawfully  convicted,  as  if  such  person  or  persons  had  not  been,  or  was,  or  were 
not  a  member  or  members  of  such  copartnership ;  any  law,  usage,  or  custom 
to  the  contrary  notwithstanding. 


5  &6  Vict.  c.  39. 


An  Act  to  atnend  the  Law  relating  to  Advances  bona  fide  made  to  Agents  intrusted 
with  goods,  [30th /«ne,  1842.] 

Preamble  re-  WHEREAS  by  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty 

cites  6  G.  4.        l^ing  George  the  Fourth,  intituled  An  Act  to  alter  and  amend  an   Act  fur  the 
C.  94.  better   Protection    of  the   Property   of  Merchants  and   others,   who  may    hereafter 

enter  into  Contracts  or  Agreements  in  relation  to  Goods,  Wares,  and  Merchandize 
intrusted  to  Factors  or  Agents,  validity  is  given,  under  certain  circumstances, 
to  contracts  or  agreements  made  with  persons  intrusted  with,  and  in  possession 
of  the  documents  of  title  to  goods  and  merchandize,  and  consignees  making 
advances  to  persons  abroad  who  are  intrusted  with  any  goods  and  merchandize 
are  entitled,  under  certain  circumstances,  to  a  lien  thereon,  but  under  the  said 
act  and  the  present  state  of  the  law  advances  cannot  safely  be  made  upon  goods 
or  documents  to  persons  known  to  have  possession  thereof  as  agents  only  :  And 
whereas  by  the  said  act  it  is  amongst  other  things  further  enacted,  "  that  it  shall 
be  lawful  to  and  for  any  person  to  contract  with  any  agent  intrusted  with  any 
goods,  or  to  whom  the  same  may  be  consigned,  for  the  purchase  of  any  such 
goods,  and  to  receive  the  same  of  and  to  pay  for  the  same  to  such  agent,  and 
such  contract  and  payment  shall  be  binding  upon  and  good  against  the  owner 
of  such  goods,  notwithstanding  such  person  shall  have  notice  that  the  person 
making  such  contract,  or  on  whose  behalf  such  contract  is  made,  is  an  agent ; 
provided  such  contract  or  payment  be  made  in  the  usual  and  ordinary  course  of 
business,  and  that  such  person  shall  not,  when  such  contract  is  entered  into  or 
payment  made,  have  notice  that  such  agent  is  not  authorized  to  sell  the  same, 
or  to  receive  the  said  purchase  money : "  And  whereas  advances  on  the  security 
of  goods  and  merchandize  have  become  an  usual  and  ordinary  course  of  business, 
and  it  is  expedient  and  necessary  tliat  reasonable  and  safe  facilities  should 
be  afforded  thereto,  and  that  the  same  protection  and  validity  should  be  ex- 
tended to  hand  fide  advances  upon  goods  and  merchandize  as  by  the  said  recited 
act  is  given  to  sales,  and  that  owners  intrusting  agents  with  the  possession  of 
goods  and  merchandize,  or  of  documents  of  title  thereto,  should  in  all  cases, 
where  such  owners  by  the  said  recited  act  or  otherwise  would  be  bound  by  a 
contract  or  agreement  of  sale,  be  in  like  manner  bound  by  any  contract  or 
agreement  of  pledge  or  lien  for  any  advances  hona  fide  made  on  the  security 
thereof:  And  whereas  much  litigation  has  arisen  on  the  construction  of  the  said 
recited  act,  and  the  same  does  not  extend  to  protect  exchanges  of  securities 
hond  fide  made,  and  so  much  uncertainty  exists  in  respect  thereof  that  it  is  ex- 
pedient to  alter  and  amend  the  same,  and  to  extend  the  provisions  thereof,  and 
to  put  the  law  on  a  clear  and  certain  basis ;  be  it  therefore  enacted  by  the 
queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled. 
Bond  Me  ad-  and  by  the  authority  of  the  same.  That  from  and  after  the  passing  of  this  act, 
vances  to  per-  a^y  agent  who  shall  thereafter  be  entrusted  with  the  possession  of  goods,  or  of 
sons  intrusted  tj^g  documents  of  title  to  goods,  shall  be  deemed  and  taken  to  be  owner  of  such 
with  the  posses-  goods  and  documents,  so  far  as  to  give  validity  to  any  contract  or  agreement  by 
sion  of  goods  ^ay  of  pledge,  lien,  or  security  hona  fide  made  by  any  person  with  such  agent 
or  documents  so  intrusted  as  aforesaid,  as  well  for  any  original  loan,  advance,  or  payment 
of  title,  though    made  upon  the  security  of  such  goods  or  documents,  as  also  for  any  further  or 
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continuing  advance  in  respect  thereof,  and  such  contract  or  agreement  shall  be    knovn\  to  be 
binding  upon,  and  good  against  the  owner  of  such  goods,  and  all  other  persons    agents,  pro- 
interested  therein,  notwithstanding  the  person  claiming  such  pledge  or  lien  may    tectcd. 
have  had  notice  that  the  person  with  whom  such  contract  or  agreement  is  made 
is  only  an  agent. 

II.  And  be  it  enacted.  That  where  any  such  contract,  or  agreement  for  pledge,    Bona  fide 
lien,  or  security  shall  be  made  in  consideration  of  the  delivery  or  transfer  to  such    deposits  in 
agent  of  any  other  goods,  or  merchandize,  or  document  of  title,  or  negotiable    exchange  pro- 
security,  upon  which  the  person  so  delivering  up  the  same  had  at  the  time  a    tected  - 
valid  and  available  lien  and  security  for  or  in  respect  of  a  previous  advance  by 

virtue  of  some  contract  or  agreement  made  with  such  agent,  such  contract  and 

agreement,  if  bona  fide  on  the  part  of  the  person  with  whom  the  same  may 

be  made,  shall  be  deemed  to  be  a  contract  made  in  consideration  of  an  advance 

within  the  true  intent  and  meaning  of  this  act,  and  shall  be  as  valid  and  effectual, 

to  all  intents  and  purposes,  and  to  the  same  extent,  as  if  the  consideration  for 

the  same  had  been  a  bona  fide  present  advance  of  money':   Provided  always,  that    l>ut  no  lien 

the  lien  acquired  under  such  last-mentioned  contract  or  agreement  upon  the    beyond  the 

goods  or  documents  deposited  in  exchange  shall  not  exceed  the  value  at  the    value  of  the 

time  of  the  goods  and  merchandize  which,  or  the  documents  of  title  to  which,    goods  given  up. 

or  the  negotiable  security  which  shall  be  delivered  up  and  exchanged. 

III.  Provided  always,  and  be  it  enacted,  That  this  act,  and  every  matter  and    But  the  statute 
thing  herein  contained,  shall  be  deemed  and  construed  to  give  validity  to  such    to  be  construed 
contracts  and  agreements  only,  and  to  protect   only  such  loans,  advances,  and    to  protect  only 
exchanges,  as  shall  be  made  bond  fide,  and  without  notice  that  the  agent  making    transactions 
such  contracts  or  agreements  as  aforesaid  has  not  authority  to  make  the  same,    bona  fide  with- 
er is  acting  mold  fide  in  respect  thereof  against  the  owner  of  such  goods  and    out  notice  that 
merchandize ;  and  pothing  herein  contained  shall  be  construed  to  extend  to  or    the  ao-ent 
protect  any  lien  or  pledge  for  or  in  respect  of  any  antecedent  debt,  owing  from    pled^in"-  is 
any  agent  to  any  person   with  or  to  whom  such   lien  or  pledge  shall  be  given,    acting  without 
nor  to  authorize  any  agent   intrusted  as  aforesaid  in  deviating  from  any  express    authority,  or 
orders  or  authority  received  from  the  owner;  but  that,  for  the  purpose  and  to    maid  fide 

the  intent  of  protecting  all  such  hoiid  fide  loans,  advances,  and  exchanges  as    against  the 
aforesaid,  (though  made  with  notice  of  such  agent  not  being  the  owner,  but    owner, 
without  any  notice  of  the  agent's  acting  without  authority,)  and  to  no  further  or 
other  intent  or  purpose,  such  contract  or  agreement  as  aforesaid  shall  be  binding 
on  the  owner  and  all  other  persons  interested  in  such  goods. 

IV.  And  be  it  enacted,  That  any  bill  of  lading,  India  warrant,  dock  warrant,    Meanin"-  of  the 
warehouse  keeper's  certificate,  warrant,  or  order  for  the  delivery  of  goods,  or    term  "  docu- 
any  other  document  used  in  the  ordinary  course  of  business  as  proof  of  the  pos-    ment  of  title  • 
session  or  control  of  goods,  or  authorizing  or  purporting  to  authorize,  either  by 
indorsement  or  by  delivery,  the  possessor  of  such  document  to  transfer  or  receive 

goods  thereby  represented,  shall  be  deemed  and  taken  to  be  a  document  of  title 
within  the  meaning  of  this  act ;  and  any  agent  intrusted  as  aforesaid,  and  poS-    and  when 
sessed  of  any  such  document   of  title,  whether  derived  immediately  from  the    an-ent  in- 
owner  of  such  goods,  or  obtained  by  reason  of  such  agent's  having  been  in-    trusted  • 
trusted  with  the  possession  of  the  goods,  or  of  any   other   document  of  title 
tliereto,  shall  be  deemed  and  taken  to  have  been  intrusted  with  the  possession  of  -, 

the  goods  represented  by  sucli  document  of  title  as  aforesaid,  and  all  contracts 
pledging  or  giving  a  lien  upon  such  document  of  title  as  aforesaid  shall  be 
deemed  and  taken  to  be  respectively  pledges  of  and  liens  upon  the  goods  to 
which  the  same  relates  ;  and  such  agent  shall  be  deemed  to  be  possessed  of  such  and  when  in 
goods  or  documents,  whether  the  same  shall  be  in  his  actual  custody,  or  shall  possession. 
be  held  by  any  other  person  subject  to  his  control  or  for  him  or  on  his  behalf; 
and  where  any  loan  or  advance  shall  be  bond  fide  made  to  any  agent  intrusted 
with  and  in  possession  of  any  such  goods  or  documents  of  title  as  aforesaid,  on 
the  faith  of  any  contract  or  agreement  in  writing  to  consign,  deposit,  transfer, 
or  deliver  such  goods  or  documents  of  title  as  aforesaid,  and  such  goods  or 
documents  of  title  shall  actually  be  received  by  the  person  making  such  loan  or 
advance,  without  notice  that  such  agent  was  not  authorized  to  make  such  pledge 
or  security,  every  such  loan  or  advance  shall  be  deemed  and  taken  to  be  a  loan 
or  advance  on  the  security  of  such  goods  or  documents  of  title  within  the  mean- 
ing of  this  act,  though  such  goods  or  documents  of  title  shall  not  actually  be 
received  by  the  person  making  such  loan  or  advance  till  the  period  subsequent 
thereto ;  and  any  contract  or  agreement,  whether  made  direct  with  such  agent 
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What  to  be 
deemed  a 
"  contract  or 
agreement," 
and  "  ad- 
vance." 

Agent's  civil 
responsibility 
not  to  be 
diminished. 

Agent  making 
consignments 
contrary  to  in- 
struction of 
principal, 
guilty  of  mis- 
demeanor. 


Right  of 
owner  to  re- 
deem; 


or  to  recover 
balance  of 
proceeds. 

In  case  of 
bankruptcy, 
owner  to  prove 
for  amount 
paid  to  redeem, 
or  for  value 
of  goods,  if  un- 
redeemed. 


as  aforesaid,  or  with  any  clerk  or  other  person  on  his  behalf,  shall  be  deemed  a 
contract  or  agreement  with  such  agent ;  and  any  payment  made,  whether  by 
money  or  bills  of  excliange,  or  other  negotiable  security,  sliall  be  deemed  and 
taken  to  be  an  advance  within  the  meaning  of  this  act ;  and  an  agent  in  posses- 
sion as  aforesaid  of  such  goods  or  documents  shall  be  taken,  for  the  purposes  of 
this  act,  to  have  been  intrusted  therewith  by  the  owner  thereof,  unless  the  con- 
trary can  be  shown  in  evidence. 

V.  Provided  always,  and  be  it  enacted.  That  nothing  herein  contained  shall 
lessen,  vary,  alter,  or  affect  the  civil  responsibility  of  an  agent  for  any  breach  of 
duty  or  contract,  or  non-fulfilment  of  his  orders  or  authority  in  respect  of  any 
such  contract,  agreement,  lien,  or  pledge  as  aforesaid. 

VI.  Provided  always,  and  be  it  enacted,  That  if  any  agent  intrusted  as  afore- 
said shall,  contrary  to  or  without  the  authority  of  his  principal  in  that  behalf, 
for  his  own  benefit  and  in  violation  of  good  faith,  make  any  consignment,  de- 
posit, transfer,  or  delivery  of  any  goods  or  documents  of  title  so  intrusted  to  him 
as  aforesaid,  as  and  by  way  of  a  pledge,  lien,  or  security  ;  or  sliall,  contrary  to 
or  without  such  autliority,  for  his  own  benefit  and  in  violation  of  good  faith, 
accept  any  advance  on  the  faith  of  any  contract  or  agreement  to  consign,  de- 
posit, transfer,  or  deliver  such  goods  or  documents  of  title  as  aforesaid  ;  every 
such  agent  shall  be  deemed  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  sentenced  to  transportation  for  any  term  not  exceeding  Iburteen 
years  nor  less  than  seven  years,  or  to  suffer  such  other  punishment  by  fine  or 
imprisonment,  or  by  both,  as  the  court  shall  award;  and  every  clerk  or  other 
person  who  shall  knowingly  and  wilfully  act  and  assist  in  making  any  such 
consignment,  deposit,  transfer,  or  delivery,  or  in  accepting  or  procuring  such 
advance  as  aforesaid,  shall  be  deemed  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the 
punishments  which  the  court  shall  award,  as  hercin-before  last-mentioned  : 
Provided  nevertheless,  that  no  such  agent  shall  be  liable  to  any  prosecution  for 
consigning,  depositing,  transferring,  or  delivering  any  such  goods  or  documents 
of  title,  in  case  the  same  shall  not  be  made  a  security  for  or  subject  to  the  pay- 
ment of  any  greater  sum  of  money  tlian  the  amount  which  at  the  time  of  such 
consignment,  deposit,  transfer,  or  delivery  was  justly  due  and  owing  to  such 
agent  from  his  principal,  together  with  the  amount  of  any  bills  of  exchange 
drawn  by  or  on  account  of  such  principal,  and  accepted  by  such  agent;  pro- 
vided also,  that  the  conviction  of  any  such  agent  so  convicted  as  aforesaid  shall 
not  be  received  in  evidence  in  any  action  at  law  or  suit  in  equity  against  him, 
and  no  agent  intrusted  as  aforesaid,  shall  be  liable  to  be  convicted  by  any  evi- 
dence whatsoever  in  respect  of  any  act  done  by  him,  if  he  shall,  at  any  time 
previously  to  his  being  indicted  for  such  offence,  have  disclosed  such  act,  on 
oath,  in  consequence  of  any  compulsory  process  of  any  court  of  law  or  equity, 
in  any  action,  suit,  or  proceeding  which  shall  liave  been  bond  fide  instituted  by 
any  party  aggrieved,  or  if  he  shall  have  disclosed  the  same  in  any  examination 
or  deposition  before  any  commissioner  of  bankrupt. 

VII.  Provided  also,  and  be  it  enacted.  That  nothing  herein  contained  shall 
prevent  such  owner  as  aforesaid  from  having  the  right  to  redeem  such  goods  or 
documents  of  title  pledged  as  aforesaid,  at  any  time  before  such  goods  shall  have 
been  sold,  upon  repayment  of  the  amount  of  tlie  lien  thereon  or  restoration  of 
the  securities  in  respect  of  which  such  lien  may  exist,  and  upon  payment  or 
satisfaction  to  such  agent,  if  by  him  required,  of  any  sum  of  money  for  or  in 
respect  of  which  such  agent  would  by  law  be  entitled  to  retain  the  same  goods 
or  documents,  or  any  of  them,  by  way  of  lien  as  against  such  owner,  or  to  pre- 
vent the  said  owner  from  recovering  of  and  from  such  person  with  whom  any 
such  goods  or  documents  may  have  been  pledged,  or  who  shall  have  any  such 
lien  thereon  as  aforesaid,  any  balance  or  sum  of  money  remaining  in  his  hands 
as  the  produce  of  the  sale  of  such  goods,  after  deducting  the  amount  of  the  lien 
of  such  person  imder  such  contract  or  agreement  as  aforesaid  ;  Provided  always, 
that  in  case  of  the  bankruptcy  of  any  such  agent  the  owner  of  the  goods  which 
shall  have  been  so  redeemed  by  such  owner  as  aforesaid,  shall,  in  respect  of  the 
sum  paid  by  him  on  account  of  such  agent  for  such  redemption,  be  held  to  have 
paid  such  sum  for  the  use  of  such  agent  before  his  bankruptcy,  or  in  case  the 
goods  shall  not  be  so  redeemed  the  owner  shall  be  deemed  a  creditor  of  such 
agent  for  the  value  of  the  goods  so  pledged  at  the  time  of  the  pledge,  and  shall, 
if  he  shall  think  fit,  be  entitled  in  either  of  such  cases  to  prove  for  or  set  off  the 
sum  so  paid,  or  the  value  of  such  goods,  as  the  case  may  be. 
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VIII.  And  hs  it  enacted,  That  in   construing  this  act  the  word  "person"    Interpretation 
sliall  be  taken  to  desi^^nate  a  body  corporate  or  company  as  well  as  an  indi-    of  act. 
vidual  ;  and  that  words  in  the  singular  number  shall,  when  ncecessary  to  give 

effect  to  tlie  intention  of  the  said  act,  import  also  the  plural,  and  vice  versa;  and 
words  used  in  the  masculine  gender  shall,  when  required,  be  taken  to  apply  to  a 
female  as  well  as  a  male. 

IX.  Provided  also,  and  be  it  enacted.  That  nothing  herein  contained  shall  be  Not  to  afTect 
construed  to  give  valitlity  to  or  in  anywise  to  affect  any  contract,  agreement,  any  contract 
lien,  pledge,  or  other  act,  matter,  or  thing  made  or  done  before  the  passing  of  made  before 
this  act.  the  passing  of 

this  act. 
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An  Act  for  the  Relief  of  Insolvent  Debtors.     [I2th  August,  1842.] 


WHEREAS  it  is  expedient  to  protect  from  all  process  .against  the  person 
such  persons  as  have  become  indebted  without  any  fraud  or  gross  or  culpable 
negligence,  so  as  nevertheless  their  estates  may  be  duly  distributed  among  their 
creditors;  be  it  enacted  by  the  queens's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,  That  if  any 
person,  not  being  a  trader  within  the  meaning  of  the  statutes  now  in  force 
relating  to  bankrupts,  or  if  any  person  being  such  trader,  but  owing  debts 
amounting  in  the  whole  to  less  than  three  hundred  pounds,  shall  give  notice, 
according  to  the  schedule  to  this  act  annexed,  to  one-fourth  in  number  and 
value  of  Ids  creditors,  and  shall  cause  the  same  notice  to  be  inserted  twice  in 
the  London  Gazette,  and  twice  in  some  newspaper  circulating  within  the  county 
wherein  he  resides,  he  may  present  a  petition  for  protection  from  process  to  the 
court  of  bankruptcy,  if  he  has  resided  twelve  calendar  months  in  London  or 
within  the  London  district,  or  to  the  commissioner  of  bankrupt  in  the  country 
within  whose  district  he  may  have  resided  twelve  calendar  months,  which  peti- 
tion shall  have  annexed  to  it  a  full  and  true  schedule  of  his  debts,  with  the 
names  of  his  creditors,  and  the  dates  of  contracting  the  debts,  severally,  the 
nature  of  the  debt,  and  the  security  (if  any)  given  for  the  same,  and  also  of  the 
nature  and  amount  of  his  property,  and  of  the  debts  owing  to  him,  with  their 
dates,  and  the  names  of  his  debtors,  and  the  nature  of  the  securities  (if  any) 
which  he  may  have  for  such  debts,  and  which  petition  shall  also  set  forth  any 
proposal  which  he  may  have  to  make  for  the  payment,  in  whole  or  in  part,  of 
ills  debts ;  and  it  shall  thereupon  be  lawful  for  the  judge  or  commissioner  of  the 
court  of  bankruptcy  to  whom,  by  any  order  of  the  court,  as  herein-after  provided 
the  same  shall  be  referred,  or  for  the  commissioner  in  the  country  to  whom  the 
petition  shall  be  presented,  to  give,  upon  the  (iling  of  such  petition,  a  protection 
to  the  petitioner  from  all  process  whatever,  either  against  his  person  or  his 
property  of  every  description,  which  protection  shall  continue  in  force,  and  all 
process  be  stayed,  until  the  appearance  of  the  petitioner  in  court,  as  herein- 
after provided;  and  upon  the  presentation  of  any  such  petition  all  the  estate  and 
eifeets  of  the  petitioner  shall  forthwitli  become  vested  in  the  official  assignee,  who 
shall  be  nominated  by  the  commissioners  acting  in  the  matter  of  the  said  petition, 
and  such  official  assignee  shall  and  may  forthwith  take  possession  of  so  much 
thereof  as  can  be  re.isonably  obtained  and  possessed  without  suit ;  and  the  said 
official  assignee  shall  hold  and  stand  possessed  of  the  same  in  like  manner  as 
official  assignees  hold  and  possess  estates  and  effects  under  and  by  virtue  of  the 
statute  relating  to  bankrupts. 

II.  Provided  always,  and  be  it  enacted,  That  nothing  herein  contained  shall 
ha  held  or  construed  to  hinder  or  prevent  the  said  insolvent  from  being  arrested 
or  held  to  bail  under  the  authority  of  any  judge's  order  for  that  purpose,  in  like 
maiuier  as  may  now  by  law  be  donq,  notwithstanding  any  protection  which  may 
be  granted  under  the  authority  of  this  act. 

III.  And  be  it  further  enacted.  That  the  court  of  bankruptcy  shall  appoint 
a  certain  rotation  in  which  tlie  commissioners  thereof  shall  hear  the  matter  of 
such  petitions,  aud  shall  make  from  time  to  time  orders,  touching  such  rotation, 
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Any  person  not 
being  a  trader, 
or  being  a 
trader  owing 
less  than  300/., 
&c.,  may  pre- 
sent a  petition 
to  court  of 
bankrujjtcy 
stating  the 
debts  owing  by 
and  to  him. 
Sje  now  10  & 
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Judge  or  com- 
missioner of 
court  to  grant 
a  protection. 


Estate  and 
effects  shall 
forthwith  be 
vested  in  the 
official 
assignee. 


Not  to  prevent 
insolvent  I'rora 
being  arrested, 
cScc. 

Rotation  of 
commissioners, 
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relating  to  the 
hearing  of 
petitions. 


Commissioner 
to  examine  peti- 
tioner on  oath. 

Adjournment 
of  examination. 

If  commis- 
sioner satisfied 
with  allega- 
tions of  the 
petitioner,  he 
may  make  a 
final  order  for 
his  protection, 


Allowance  for 
support. 

Renewal  of 
order  for 
protection. 
Punish  ment 
for  prev.iri- 
cation,  &c. 
Power  of 
commitment. 


On  passing 
of  final  order, 
estate  of  peti- 
tioner to  be 
vested  in  his 
assiffnees. 


and  touching  the  reference  of  such  petitions,  and  also  touching  the  commissioner 
to  whom  the  matter  of  any  jjetition  shall  be  transferred  in  case  of  death,  re- 
signation, or  removal,  and  also  such  orders  as  they  may  think  right  touching 
the  notice  of  meetings  and  examinations  to  be  given  to  creditors,  and  the  pub- 
lication of  such  notice  ;  provided  that  such  orders  shall  be  approved  of  by  the 
lord  chancellor,  lord  keeper,  or  lords  commissioners  of  the  great  seal  for  the 
time  being. 

IV.  And  be  it  enacted,  That  the  commissioner  so  authorized,  or  the  com- 
missioner in  the  country  (as  the  case  may  be),  shall  on  the  day  notified  by  such 
notice  as  aforesaid,  proceed  to  examine  upon  oath  the  petitioner,  and  any  creditor 
who  may  attend  such  examination,  and  any  witness  whom^  the  petitioner  or  any 
creditor  may  call ;  and  the  said  commissioner  may  adjourn  the  examination 
from  time  to  time,  and  summon  to  be  examined  before  him  any  debtor  of  such 
petitioner,  or  any  creditor  of  such  petitioner,  or  any  other  person  whose  evidence 
may  appear  necessary  for  the  purposes  of  the  inquiry ;  and  if  it  shall  appear  to 
the  said,  commissioner  that  the  allegations  in  the  petition  and  the  matters  in  the 
schedules  are  true,  and  that  the  debts  of  the  petitioner  were  not  contracted  by 
any  manner  of  fraud  or  breach  of  trust,  or  any  prosecution  against  the  petitioner 
whereby  he  had  been  convicted  of  any  offence,  or  without  having  at  the  time  of 
becoming  indebted  reasonable  assurance  of  being  able  to  pay  the  debts,  and  that 
such  debts  were  not  contracted  by  reason  of  any  judgment  in  any  proceeding 
for  breach  of  the  revenue  laws,  or  in  any  action  for  breach  of  promise  of  mar- 
riage, seduction,  criminal  conversation,  libel,  slander,  assault,  battery,  malicious 
arrest,  malicious  suing  out  a  fiat  of  bankruptcy,  or  malicious  trespass,  and  that 
the  petitioner  has  made  a  full  discovery  of  his  estate,  effects,  debts,  and  credits, 
and  has  not  parted  with  any  of  his  property  since  the  presenting  of  his  petition, 
it  shall  then  be  lawful  for  the  said  commissioner  to  cause  notice  to  be  given  that 
on  a  certain  day,  to  be  named  therein,  he  will  proceed  to  make  an  order,  unless 
cause  be  shown  to  the  contrary ;  which  order  shall  be  called  a  final  order,  and 
shall  be  for  the  protection  of  the  person  of  the  petitioner  from  all  process  (a), 
.ind  for  the  vesting  of  his  estate  and  effects  in  an  official  assignee,  to  be  named 
by  such  commissioner,  together  with  an  assignee  to  be  chosen  by  the  majority 
in  number  and  value  of  the  creditors  who  may  attend  before  the  commissioner 
on  such  day,  or  for  the  carrying  into  effect  such  proposal  as  the  petitioner  shall 
have  set  forth  in  his  petition,  provided  that  the  consideration  of  such  final  order 
may  be  adjourned  from  time  to  time  by  the  commissioner  without  any  fresh 
notice  :  Provided  always,  that  it  shall  be  lawful  for  the  said  commissioner,  if  he 
shall  think  fit,  to  direct  in  such  final  order  some  allowance  to  be  made  for  the 
support  of  the  petitioner  out  of  his  estate  and  effects. 

V.  And  be  it  enacted,  That  at  the  first  examination  of  the  petitioner  it  shall 
be  lawful  for  the  commissioner  to  renew  the  order  for  protection,  and  to  renew 
it  from  time  to  time,  until  the  final  order  for  protection  and  distribution. 

VI.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  commissioner,  by 
warrant  under  his  hand  and  seal,  to  commit  to  prison  any  petitioner  who  shall 
appear  to  him  to  have  prevaricated  or  made  any  false  statement  before  him,  for 
such  time  as  he  shall  think  fit,  not  exceeding  one  calendar  month ;  and  touching 
all  persons  other  than  the  petitioner  who  shall  be  examined  before  him,  or  being 
lawfully  summoned  shall  refuse  or  neglect  to  attend  him,  the  said  commissioner 
shall  have  the  same  powers  in  respect  of  commitment  as  he  has  by  any  law  now 
in  force  relating  to  bankrupts. 

VII.  And  be  it  enacted,  That  from  and  after  the  passing  of  the  final  order 
the  whole  estate,  present  and  future,  as  well  real  as  personal,  and  as  well  in 
the  colonies,  dominions,  and  plantations  belonging  to  her  Majesty,  as  in  the 
united  kingdom  of  Great  Britain  and  Ireland,  all  the  effects  and  all  the  credits 
of  the  petitioner,  shall  become  absolutely  vested  in  the  official  assignee  and 
assignee  chosen  by  the  creditors,  without  any  deed  or  conveyance,  which  as- 
signees shall  hold  the  same  as  fully  as  if  the  petitioner  had  been  made  a  bank- 
rupt and  they  had  been  assignees  under  his  fiat,  and  shall  sue  and  be  sued  as 
if  they  had  been  assignees  under  such  fiat ;  and  as  often  as  any  such  assignee 


(a)  If  the  party  be  arrested  he  is  entitled  to  his  discharge,  but  cannot  main- 
tain an  action  of  trespass,  Yearsley  v.  Heane,  14  M.  &  W.  S22. 
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shall  die  or  be  lawfully  removed,  and  a  new  assignee  duly  appointed,  all  estate,  Provision  for 

real  and  personal,  and  such  effects  and  credits,  as  were  or  remained  vested  in  death  or 

such  deceased  or  removed  assignee,  shall  vest  in  the  new  assignee,  either  alone  removal  of 

or  jointly  with  the  existing  assignees,  as  the  case  may  require,  without  any  deed  assignees, 
or  conveyance  for  that  purpose. 

VIII.  Provided  always,  and  be  it  enacted.  That  where  according  to  any  Certificate  of 
laws  now  in  force  any  conveyance  or  assignment  of  any  real  or  personal  pro-  appointment  of 
perty  of  a  petitioner  would  require  to  be  registered,  enrolled,  or  recorded  in  any  assignees  to 
registry  office  in  England,   Wales,  or   Ireland,  or  in  any  registry  office,  court  bo  registered 
or  other  place  in  Scotland,  or  any  of  the  dominions,  plantations,  or  colonies  where  required, 
belonging  to  her  Majesty,  then  in  every  such  case  such  certificate  of  the  ap- 
pointment of  an  assignee  or  assignees  as  is  described  in  an  act  passed  in  the 

first  and  second  year  of  the  reign  of  his  late  Majesty  king  William  the  Fourth, 

intituled  .4n  Act  to  establish  a   Court  in  Bankruptcy,  shall   be  registered  in  the  1  &  2  VV.  4. 

registry  office,  court,  or  place  wherein  such  conveyance  or  assignment  as  last  c.  5G, 
aforesaid  would  require  to  be  registered,  enrolled,  or  recorded ;  and  the  registry 
hereby  directed  shall  have  the  like  effect,  to  all  intents  and  purposes,  as  the 
registry,    enrolment,    or    recording  of  such  conveyance  or  assignment  as  last 

aforesaid  would  have  had  ;  and  the  title  of  any  purchaser  of  any  such  property  Title  of  pur- 

as  last    aforesaid    for    valuable    consideration,  who  shall  have  duly  registered,  chasers  not 

enrolled,  or  recorded  his  purchase  deed  previous  to  the  registry  hereby  directed,  to  bo  invali- 

shall  not  be   invalidated  by  reason  of  such  appointment  of  an  assignee  or  as-  dated  by  the 

signees  as  aforesaid,  or  the  vesting  of  such  property  in  him  or  them  consequent  appointment  of 

thereupon,  unless  the  certificate  of  such  appointment  shall  be  registered  as  afore-  an  assignee, 
said  within  the  times  following;  (that  is  to  say,)  as  regards  the  united  kingdom 
of  Great  Britain  and  Ireland,  within  two  months  from  the  date  of  such  ap- 
pointment, and  as  regards  all  other  places,  within  twelve  months  from  the  date 
thereof. 

IX.  And  be  it  enacted.  That  the  said  assignees  shall  be  entitled  to  claim  and  Estate  of 
demand  from   the  said  petitioner,  at  any  time  after  the  said  final  order,  any  petitioner  to 
estate  and  effects  acquired  by  him  at  any  time  after  such  order  shall  have  been  be  absolutely 
made;  and  all  such  estate  and  effects,   of  what  kind  soever  and  wheresoever  vested  in  his 
situate,  shall  be  absolutely  vested  in  sucli  assignees  upon  their  filing  a  copy  of  assignees, 
their  claim,  served  upon  the  petitioner  personally,  or  by  leaving  it  at  the  place  of 

residence  mentioned  in  his  notice  of  petition,  and  they  shall  hold  the  same  in 

like  manner  as  they  held  the  estate  and  effects  of  the  petitioner  transferred  by 

force  of  the  final  order,  as  herein-before  provided  :   Provided  always,  that  no  Assignee  not  to 

assignee  of  any  insolvent  shall  be  authorized  by  virtue  of  this  act  to  take  pos-  take  possession 

session  of  any  estate  or  effects  which  the  insolvent  shall  have  acquired  or  become  of  estate,  &c. 

possessed  of  after  the  making  of  the  final  order  herein  mentioned,  except  under  without  an 

the  authority  of  an  order  of  the  said  commissioner,  or  of  the  court  of  review  in  order  for  the 

bankruptcy  made  for  that  purpose,  and  then  only  to  the  extent  and  at  the  time  purpose. 

and  in  manner  directed  by  such  order,  and  after  giving  such  notices,  and  doing 

such  acts,  matters,  and  things,   as   by  the  rules,  orders,  and  regulations  made 

under  the  authority  of  this  act  shall  be  required  and  directed  in  that  behalf. 

X.  Provided  always,  and  it  is  hereby  further  enacted.  That  if  any  suit  or  Proof  of  prc- 
action  is  brought  against  any  petitioner  for  or  in  respect  of  any  debt  contracted  sentation  of 
before  the  date  of  filing  his  petition,  it  shall  be  a  sufficient  plea  (a)  in  bar  of  the  petition  and 
said  suit  or  action  that  such  petition  was  duly  presented,  and  a  final  order  for  making  of  final 
l)rotection  and  distribution  made  by  a  commissioner  duly  authorized,  whereof  order  to  bar 
the  production  of  the  order  signed  by  the  commissioner,  with  proof  of  his  hand-  suits, 
writing,  shall  be  sufficient  evidence. 

XI.  And    be    it    enacted,    That  the  like  evidence  of  the  appointments  of  Proof  of  ap- 
assignees  shall  be  received  as  sufficient  to  prove  such  appointments  in  all  courts  pointinent  of 
and  places  whatsoever  as  is  received  by  the  laws  now  in  force  relating  to  bank-  assignees. 
rupts  to  prove  such  appointments. 

XII.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  creditor,   or  official  Creditor  of 
assignee  or  other  assignee,  at  any  time  after  the  final  order  shall  have  been  official  assignee 
made,  to  give  one  month's  notice  to  the  petitioner,  either  by  personal  service,  or,  may  make  mo- 
if  he  cannot  be  found,  by  service  at  the  place  of  his  residence  mentioned  in  his  tion  for  re- 


(a)  See  Cook  v.  Henson,  1  C.  B.  908.,   Gillon  v.  Deare,  2  C.  B.309.,  Tyler 
».  Shinton,  15  L.  J.  Q  B.  204. 
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sclnding  final 
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Judges  and 
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operation. 

Act  may  be 
altered,  &c. 
this  session. 


notice  of  petition,  that  such  creditor  intends  to  apply  by  motion  to  the  said  com- 
missioner, or,  in  case  of  his  death,  resignation,  or  removal,  to  the  commissioner 
appointed  to  succeed  him,  that  the  final  order  be  rescinded  as  far  as  relates  to 
the  protection  of  the  petitioner's  person  from  process,  and  as  far  as  relates  to 
the  effect  of  such  order  in  bar  of  suits  and  actions  ;  and  the  said  commissioner 
shall,  upon  hearing  the  matter  of  such  motion,  and  any  evidence  in  support  of 
it,  and  what  the  petitioner  has  to  allege  against  it,  and  any  evidence  against  it, 
and  upon  examining  the  petitioner,  if  he  shall  desire  to  be  examined,  or  if  the 
commissioner  shall  think  fit,  proceed  to  make  such  rescinding  order  as  is  herein- 
before mentioned,  if  he  sees  reason  to  believe  that  the  petitioner  had  not  before 
the  making  of  the  order  sought  to  be  rescinded  made  a  full  disclosure  of  his 
estate,  efi'ects,  and  debts,  or  had  since  the  making  of  such  order  not  given  notice 
to  the  assignees  of  ,any  property  after  acquired  by  him  ;  provided  that  on  any 
such  motion  by  a  creditor  the  official  and  other  assignee  shall  be  duly  served 
with  a  month's  notice  to  attend  the  said  commissioner  ;  and  provided  further, 
that  notice  of  the  hearing  of  such  motion  shall  be  given  twice  in  the  London 
Gazette,  and  twice  in  the  same  paper  in  which  notice  of  the  petition  had  been 
given,  or  in  some  other  paper  circulating  in  the  same  county ;  and  provided 
always,  that  the  said  commissioner,  in  case  he  shall  refuse  to  make  the  rescinding 
order,  shall,  if  he  think  fit,  order  the  petitioner's  costs  of  the  motion  to  be  paid 
by  the  creditor  making  the  motion,  or  by  the  assignee  chosen  by  the  creditors, 
in  case  he  shall  make  the  motion,  but  not  out  of  the  petitioner's  estate  and 
effects. 

XIII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  judges  and  commis- 
sioners of  the  court  of  bankruptcy,  or  any  four  of  them,  to  make  'such  orders, 
rules,  and  regulations  as  they  shall  think  fit  for  the  better  carrying  this  act  into 
execution,  and  particularly  for  regulating  and  appointing  the  duties  of  the 
official  assignees  and  of  the  other  assignees,  the  auditing  of  their  accounts,  the 
collecting  the  debts  and  the  realizing  the  estate  and  effects  of  the  petitioner,  and 
the  notification  of  the  time  of  hearing  petitions  or  motions  in  the  Gazette  or 
otherwise  ;  which  orders,  rules,  and  regulations  shall,  upon  being  approved  by 
the  lord  chancellor,  lord  keeper  or  lords  commissioners  of  the  great  seal,  be  laid 
before  both  houses  of  parliament  within  fourteen  days  from  such  approval,  if 
parliament  be  then  sitting,  or  if  not,  within  fourteen  days  from  the  commence- 
ment of  the  next  session  of  parliament,  and  shall  in  the  meantime  and  from  the 
date  of  such  approval  be  binding  upon  tlie  commissioners  in  the  countrj',  and 
upon  all  other  persons  whatever,  until  such  time  as  either  house  of  parliament 
sliall  make  some  resolution  in  whole  or  in  part  disapproving  the  same. 

XIV.  And  be  It  enacted,  That  this  act  shall  not  come  into  operation  before 
the  first  day  of  November  next  ensuing,  except  as  regards  the  power  of  the 
commissioners  to  make  orders,  rules,  and  regulations,  with  consent  of  the  lord 
chancellor,  lord  keeper  or  lords  commissioners  of  the  great  seal. 

XV.  Provided  always,  and  be  it  enacted.  That  this  act  may  be  altered  or 
repealed  by  any  act  to  be  passed  during  the  present  session  of  parliament. 

SCHEDULE. 

I,  A.  B.,  at  present  and  for  months  past  residing  at  in 

the  parish  of  and  county  of  and  being  [/tere  set  forth  the 

description  of  the  debtor,  and  his  profession  or  calling,  if  any'\,  do  hereby  give 
notice,  that  I  Intend  to  present  a  petition  to  the  court  of  bankruptcy  [or  the 
commissioner  of  the  district,  as  the  case  may  he],  praying  to  be  examined 

touching  my  debts,  estate,  and  effects,  and  to  be  protected  from  all  process, 
upon  making  a  full  disclosure  and  surrender  of  sucli  estate  and  effects  for  pay- 
ment of  my  just  and  lawful  debts;  and  I  hereby  further  give  notice,  that  the 
time  when  the  matter  of  the  said  petition  shall  be  heard  is  to  be  advertised  in 
the  London  Gazette  and  in  the  newspaper  one  month  at  the  least  after 

tlie  date  hereof.     As  witness  my  hand,  this  day  of  in  the 

year 
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5  &6  Vict.  c.  122. 
An  Act  for  the  Amendment  of  the  Law  of  Bankruptcy.     [12th  August,  1842.] 

WHEREAS  it  is  expedient  to  amend  the  law  of  bankrupty  :  And  whereas 
by  an  act  passed  in  the  reign  of  his  late  Majesty,  intituled  An  Act  to  establish  a 
Court  in  Bankruptcy,  various  alterations  were  made  in  the  administration  of  the 
law  of  bankruptcy,  which  have  by  experience  been  found  beneficial,  and  it  is 
advisable  to  extend  the  provisions  and  regulations  contained  in  the  said  act : 
Be  it  therefore  enacted  by  the  queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that  the  provi- 
sions of  this'act,  imless  where  otherwise  herein  specially  provided,  shall  commence 
and  take  effect  from  and  after  the  eleventh  day  of  November  next. 

II.  And  be  it  enacted.  That  all  laws,  statutes,  and  usages  shall  be  and  the 
same  are  hereby  repealed,  in  so  far  as  they  may  be  inconsistent  or  at  variance 
with  the  provisions  of  this  act ;  provided  always,  that  the  same  shall  continue  in 
force  in  all  other  respects  whatsoever. 

III.  And  be  it  enacted.  That  in  every  case  of  a  petition  for  the  issue  of  a  fiat 
in  bankruptcy,  it  shall  be  lawful  for  the  lord  chancellor  to  dispense,  if  he  shall 
think  fit,  with  the  bond  now  required  to  be  given  to  him  by  the  petitioning 
creditor,  conditioned  for  proving  his  debt,  and  for  proving  the  party  to  have 
committed  an  act  of  bankruptcy  at  the  time  of  issuing  such  fiat,  and  for  pro- 
ceeding upon  such  fiat ;  and  in  such  case  it  shall  be  lawful  to  issue  the  fiat 
without  any  such  bond  having  been  given. 

IV.  And  be  it  enacted.  That  every  fiat  in  bankruptcy  granted  after  the  com- 
mencement of  this  act  shall,  after  the  granting  of  such  fiat,  be  forthwith  issued 
and  transmitted  by  the  lord  chancellor's  secretary  of  bankrupts,  in  such  manner 
and  at  such  cost,  as  the  lord  chancellor  by  any  general  or  other  order  shall 
direct,  to  the  court  to  which  such  fiat  shall  be  directed  under  and  by  virtue  of 
the  powers  of  any  act  now  in  force,  or  of  this  act,  and  shall  be  forthwith  opened, 
unless  such  court  shall  in  its  discretion  think  fit  to  postpone  the  opening  of  such 
fiat :  Provided  always,  that  if  such  fiat  shall  not  be  opened  by  the  petitioning 
creditor  within  three  days  after  it  shall  have  been  so  transmitted,  or  within  such 
extended  time  as  shall  be  allowed  by  the  said  court,  such  court  is  hereby  autho- 
rized to  open  such  fi;it,  at  any  time  within  fourteen  days  then  next  following, 
upon  the  application  of  any  other  creditor  to  the  amount  required  by  this  act  to 
constitute  a  petitioning  creditor,  and  to  adjudicate  thereon,  upon  the  proof  of 
the  debt  of  such  creditor,  and  of  the  other  requisites  to  support  such  fiat :  Pro- 
vided always,  that  no  such  fiat  shall  be  issued  to  the  petitioning  creditor,  or  his 
attorney  or  agent. 

V.  And  be  it  enacted,  That  whenever  any  fiat  in  bankruptcy  shall  have 
issued  against  any  person,  and  it  shall  be  proved  to  the  satisfaction  of  the  court 
autliorized  to  act  in  the  prosecution  of  such  fiat  that  there  is  probable  cause  for 
believing  that  such  person  is  about  to  quit  England,  or  to  remove  or  conceal  any 
of  Ills  goods  or  chattels,  with  intent  to  defraud  his  creditors,  unless  he  be  forth- 
with apprehended,  it  shall  be  lawful  for  such  court  to  issue  a  warrant,  directed 
to  any  person  or  persons  such  court  shall  think  fit,  whereby  such  person  or 
persons  shall  have  authority  to  arrest  the  person  named  in  such  fiat  by  his  body, 
and  also  to  seize  his  books,  papers,  monies,  securities  for  monies,  goods,  and 
chattels,  wheresoever  he  or  they  may  be  found,  and  him  and  them  safely  keep 
until  the  expiration  of  the  time  allowed  for  opening  such  fiat,  or  until  such 
person  shall  l)e  adjudged  bankrupt  under  such  fiat,  and  be  thereon  dealt  with 
under  such  fiat,  according  to  the  laws  relating  to  bankrupts. 

VI.  Provided  always,  and  be  it  enacted.  That  it  shall  be  lawful  for  any  person 
arrested  upon  any  sucli  warrant,  or  for  any  person  whose  books,  papers,  monies, 
securities  for  monies,  goods,  or  chattels  have  been  seized  under  any  such  warrant, 
to  ap])ly  at  any  time  after  such  arrest  or  seizure  to  such  court  for  an  order  or 
rule  on  the  petitioning  creditor  nametl  in  siicli  fiat  to  shew  cause  why  the  person 
arrested  should  not  be  discharged  out  of  custody,  or  why  his  books,  papers, 
monies,  securities  for  monies,  goods,  and  chattels  should  not  be  delivered  up  to 
him ;  and  that  it  shall  be  lawful  for  such  court  to  make  absolute  or  discharge 
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such  order  or  rule,  and  to  direct  the  costs  of  the  application  to  be  paid  by  either 
party ;  provided  that  any  such  order  may  bo  discharged  or  varied  by  the  court 
of  review,  on  application  made  thereto  by  either  party  dissatisfied  with  such 
order. 

VII.  And  be  it  enacted,  That  no  person  shall  be  liable  to  become  bankrupt 
by  reason  of  any  act  of  bankruptcy  committed  more  than  twelve  months  prior 
to  the  issuing  of  any  fiat  in  bankruptcy  against  him. 

VIII.  And  be  it  enacted,  That  no  fiat  in  bankruptcy  shall  be  deemed  invalid, 
by  reason  of  any  act  of  bankruptcy  of  the  person  against  whom  the  adjudication 
of  bankruptcy  thereunder  shall  l)e  made  having  been  concerted  or  agreed  upon 
between  the  bankrupt  and  any  creditor  or  other  person,  save  and  except  where 
any  petition  to  supersede  or  annul  a  fiat  for  any  such  cause  shall  have  been 
already  presented,  and  shall  be  now  pending. 

IX.  And  be  it  enacted.  That  the  amount  of  the  debt  or  debts  of  any  creditor 
or  creditors  petitioning  for  a  fiat  in  bankruptcy  shall  hereafter  be  as  follows ; 
that  is  to  say,  the  single  debt  of  such  creditor  or  of  two  or  more  persons  being 
partners  petitioning  for  the  same  shall  amount  to  fifty  pounds  or  upwards,  and 
the  debt  of  two  creditors  so  petitioning  shall  amount  to  seventy  pounds  or  up- 
wards, and  the  debt  of  three  or  more  creditors  so  petitioning  shall  amount  to 
one  hundred  pounds  or  upwards ;  and  that  every  person  who  has  given  credit  to 
any  trader  upon  valuable  consideration  for  any  sum  payable  at  a  certain  time,, 
which  time  shall  not  have  arrived  when  such  trader  committed  an  act  of  bank- 
ruptcy, may  so  petition  or  join  in  petitioning  as  aforesaid,  whether  he  shall  have 
had  any  security  in  writing  for  such  sum  or  not. 

X.  And  be  it  enacted,  That  all  livery  stable-keepers,  coach-proprietors, 
carriers,  Ship-owners,  auctioneers,  apothecaries,  market-gardeners,  cow-keepers, 
brick-makers,  alum-makers,  lime-burners,  and  millers  shall  be  deemed  traders, 
and  subject  and  liable  as  traders  to  this  and  to  the  other  statutes  relating  to 
bankrupts. 

XI.  And  be  it  enacted,  That  if  any  creditor  of  any  trader,  within  the  meaning 
of  this  or  any  other  statute  relating  to  bankrupts  now  or  hereafter  to  be  in  force, 
shall  file  an  afl[idavit  in  the  court  authorized  as  herein-after  provided  to  act  in 
the  prosecution  of  fiats  in  bankruptcy  in  the  district  (to  be  described  as  herein- 
after mentioned)  in  which  such  debtor  shall  reside,  or  in  the  court  of  bankruptcy, 
if  such  debtor  shall  not  reside  in  any  such  district,  in  the  form  specified  in 
schedule  hereunto  annexed  (A.  No.  1.),  of  the  truth  of  his  debt,  and  of  the 
debtor,  as  he  verily  believes,  being  such  trader  as  aforesaid,  and  of  the  delivery 
to  such  trader,  personally,  of  an  account  in  writing  of  the  particulars  of  his  de- 
mand (a),  with  a  notice  thereunder  requiring  immediate  payment  thereof  in  the 
form  specified  in  the  said  schedule  (A.  No.  2.),  it  shall  be  lawful  for  the  court 
in  which  such  affidavit  shall  be  filed,  as  the  case  may  be,  to  issue  a  summons  in 
writing,  in  the  form  specified  in  the  said  schedule  (A.  No.  3.),  calling  upon 
such  trader  to  appear  before  such  court,  and  stating  in  such  summons  the  purpose 
for  which  such  trader  is  called  upon  by  such  summons  to  appear  as  herein-after 
provided. 

XII.  And  be  it  enacted.  That  upon  the  appearance  of  any  such  trader  so 
summoned  as  aforesaid,  it  shall  be  lawful  for  such  court  to  require  such  trader 
to  state  whether  or  not  he  admits  the  demand  of  such  creditor  so  sworn  to  as 
aforesaid,  or  any  and  what  part  thereof,  and  if  such  trader  shall  admit  such 
demand  or  any  part  thereof  to  reduce  such  admission  into  writing,  in  the  form 
specified  in  the  schedule  hereunto  annexed  (B.  No.  1.),  and  such  admission  so 
reduced  into  writing  such  trader  is  hereby  required  to  sign,  and  the  same  is 
thereupon  to  be  filed  in  such  court ;  and  it  shall  also  be  lawful  for  such  court 
to  allow  such  trader  upon  his  said  appearance  to  make  a  deposition  upon  oath, 
in  writing  under  his  hand,  to  be  filed  in  such  court,  in  the  form  specified  in  the 
said  schedule  (B.  No.  2.),  that  he  verily  believes  he  has  a  good  defence  to  the 
said  demand,  or  to  some  and  what  part  thereof. 

XIII.  And  be  it  enacted.  That  if  any  such  trader  so  summoned  as  aforesaid 
shall  not  come  before  such  court  at  the  time  appointed  (having  no  lawful  im- 
pediment made  known  to  and  proved  to  the  satisfaction  of  the  court  at  the  said 
time,  and  allowed),  or  if  any  such  trader,  upon  his  appearance  to  such  summons 


(a)  Ex  parte  Greenstock,  15  L.  J.  B.  S. 
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as  aforesaid,  or  at  any  enlargement  or  adjournment  thereof,  (as  the  case  may    tlie  demand  and 
be,)  shall  refuse  to  admit  such  demand,  and  shall  not  make  a  deposition,  in  the   not  making  de- 
form lierein-before  mentioned  that  he  believes  he  has  a  good  defence  to  such    position  of  be- 
demand,  then  and  in  either  of  the  said  cases,  if  such  trader  shall  not,  within   lief  of  a  good 
fourteen  days  after  personal  service  of  such  summons,  or  within  such  enlarged   defence  thereto, 
time  as  may  be  granted  to  him  in  that  behalf,  pay,  secure,  or  compound  (a)  for   and  not  paying 
such   demand  to  the  satisfaction  of  such  creditor,  or  enter  into  a  bond,  in  such    or  compound- 
sum  and  with  two  sufficient  sureties  as  such  court  shall  approve  of,  to  pay  such    ing  within  a 
sum  as  shall  be  recovered  in  any  action  which  shall  have  been  brought  or  shall    certain  time, 
thereafter  be  brought  for  the  recovering  of  the  same,  together  with  such  costs  as    or  giving  bond 
shall  be  given  in  such  action,  every  such  trader  shall  be  deemed  to  have  com-    for  jiayment,  to 
mitted  an  act  of  bankruptcy  on  the  fifteenth  day  after  service  of  such  summons,    be  deemed  an 
provided  a  fiat  in  bankruptcy  shall  issue  against  such  trader  within  two  months    act  of  bank- 
from  the  filing  of  such  affidavit.  ruptcy, 

XIV.  And  be  it  enacted.  That  if  any  such  trader  so  summoned  as  aforesaid    Trader  signing' 
upon  his  said  appearance,  shall  sign  an  admission  of  such  demand  (a)  in  the  form    an  admission  of 
aforesaid,  and   shall  not,  within  fourteen  days  next  after  the  filing  of  such  ad-    demand  in  form 
mission,  pay,  or  tender  and  offer  to  pay  to  such  creditor,  the  amount  of  such    prescribed   &c. 
demand,  or  secure  or  compound  for  the  same  to  the  satisfaction  of  the  creditor,    Within  a  certain 
every  such  trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  on    time,  an  act  of 
the  fifteenth  day  after  the  filing  of  such  admission,  provided  a  fiat  in  bankruptcy    bankruptcy, 
shall   issue  against   such   trader  within  two    months  from  the  filing  of  such 

affidavit. 

XV.  And  be  it  enacted,  That  if  any  such  trader  so  summoned  as  aforesaid    Trader  ad- 
shall  upon  his  said  appearance  sign  an  admission  for  part  only  of  such  demand    mitting  part 
in  the  form  aforesaid,  and  shall  not  make  a  deposition  in  the  form  herein-before    only  of  a  de- 
required  that  he  believes  he  has  a  good  defence  to  the  residue  of  such  demand,    mand,  and  not 
then  and  in  such  case,  if  such  trader,  as  to  the  sum  so  admitted,  shall  not,    making  depo- 
within  fourteen  days  next  after  the  filing  of  such  admission,  pay,  or  tender  and    sition  of  a  good 
oflTer  to  pay,  to  such  creditor  the  sum  so  admitted,  or  secure  or  compound  for    defence  to  the 
the  same  to  the  satisfaction  of  the  creditor,  and  as  to  the  residue  of  such  demand    residue,  and 
shall  not,  within  fourteen  days  after  personal  service  of  such  summons,  or  within    not  paying, 
such  enlarged  time  as  may  be  granted  to  him  in  that  behalf,  pay,  secure,  or    &c.  for  sum  . 
compound  for  the  same  to  the  satisfaction  of  such  creditor,  or  enter  into  a  bond    admitted,  &c., 
in  such  sum   and  with  two  sufficient  sureties  as  such  court  shall  approve  of,  to    or  entering  into 
pay  such  sura  as  shall  be  recovered  in  any  action  which  shall  have  been  brought    bond  to  pay 

or  shall  thereafter  be  brought  for  the  recovery  of  the  same,  together  with  such    any  sum  re- 
costs  as  shall  be  given  in  such  action,  every  such  trader  shall  be  deemed  to  have    covered,  with 
committed  an  act    of  bankruptcy  on  the  fifteenth   day  after  service  of  such    costs,  an  act 
summons,  provided  a  fiat  in  bankruptcy  shall  issue  against  such  trader  within    of  bankruptcy, 
two  months  from  the  filing  of  such  affidavit. 

XVI.  Provided  always,  and  be  it  enacted.  That  if  any  such  trader  so  sum-    What  shall  be 
moned  as  aforesaid  shall,  upon  his  appearance  before  such  court,  refuse  to  sign    deemed  a  re- 
the  admission  in  that  behalf  required  as  aforesaid,  whatever  may  be  the  nature    fusal  of  admis- 
of  his  statement,  or  whether  he  makes  any  statement  or  not,  it  shall  be  deemed,    sion  of  debt, 
for  the  purposes  of  this  act,  that  every  such  trader  thereby  refuses  to  admit  such 

demand :    Provided   always,   that   it    shall    be   lawful  for    such    Court,    upon    Court  may 
reasonable  cause  shown,  to  enlarge  the  time  for  calling  upon  such  trader  to    enlarge  the    ^ 
state  whether  or  not    he   admits  such  demand,  or  any  part  thereof,  and  for    *™*^.  **^''  '^^~ 
entering  into  such  bond,  or  for  either  of  such  matters,  for  such  time  as  such    mission  of 
court  shall  think  fit.  demand. 

XVII.  Provided  always,  and  be  it  enacted.   That  an  admission  of  any  debt    Admission  ot 
made  after  such  summons  as  aforesaid,  and  signed  by  any  such  trader  elsewhere    debt  signed 
than  before  such  court,  may  be  filed  in  such  court,  and   shall  be  of  the  same    elsewhere  than 
force  and  effect  to  all  intents  and  purposes  as  an  admission  signed  by  such    in  court,  &c. 
trader^so  summoned  as  aforesaid  on  his  appearance  in  such   court,  provided    may  be  filed, 
there  be  present  some  attorney  of  one  of  her  Majesty's  superior  courts  of  law  on   and  have  the 
behalf  of  such  trader,  expressly  named  by  him   and  attending  at  his  request,  to    same  force  as 
inform  him  of  the  effect  of  such  admission  before  the  same  is  signed  by  such  ■  an  admission 
trader ;  and  provided  also,  that  such  attorney  do  subscribe  his  name  thereto  as    signed  by  a 

a  witness  to  the  due  execution  thereof,  and  in  such  attestation  declare  himself  trader  on  his 


(a)  Pennell  v.  Rhodes,  IS  L.  J.  Q  B.  352. 
m  S 
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to  be  attorney  for  the  said  trader,  and  state  therein  that  he  subscribes  as  such 
attorney,  and  that  such  admission  shall  be  made  in  the  form  of  schedule  (C.) 
hereunto  annexed. 

XVIII.  And  be  it  enacted.  That  where  any  trader  against  whom  an  affidavit 
of  debt  is  filed  as  aforesaid  shall  be  summoned  to  appear  before  the  court  in 
which  such  affidavit  shall  be  filed,  as  the  case  may  be,  every  such  trader  shall 
have  such  costs  and  charges  as  such  court  in  its  discretion  shall  think  fit. 

XIX.  And  be  it  enacted,  That  in  every  action  brought  after  the  commence- 
ment of  this  act,  wherein  any  such  creditor  is  plaintiff  and  any  such  trader 
is  defendant,  and  wherein  the  plaintiff  shall  not  recover  the  amount  of  the  sum 
for  which  he  shall  have  filed  an  affidavit  of  debt  under  the  provisions  of  this  act, 
such  defendant  shall  be  entitled  to  costs  of  suit,  to  be  taxed  according  to  the 
custom  of  the  court  in  which  such  action  shall  have  been  brought,  provided  that 
it  shall  be  made  appear  to  the  satisfaction  of  the  court  in  which  such  action  is 
brought,  upon  motion  to  be  made  in  court  for  that  purpose,  and  upon  hearing 
the  parties  by  affidavit,  that  the  plaintiff  in  such  action  had  not  any  reasonable 
or  probable  cause  for  making  such  affidavit  of  debt  in  such  amount  as  aforesaid, 
and  provided  such  court  shall  thereupon,  by  a  rule  or  order  of  the  same  court, 
direct  that  such  costs  shall  be  allowed  to  the  defendant :  and  the  plaintiff  shall, 
upon  such  rule  or  order  being  made  as  aforesaid,  be  disabled  from  taking  out 
any  execution  for  the  sum  recovered  in  any  such  action,  unless  the  same  shall 
exceed,  and  then  in  such  sum  only  as  the  same  shall  exceed,  the  amount  of  the 
taxed  costs  of  the  defendant  in  such  action  ;  and  in  case  the  sum  recovered  in 
any  such  action  shall  be  less  than  the  amount  of  the  costs  of  the  defendant  to  be 
taxed  as  aforesaid,  that  then  the  defendant  shall  be  entitled,  after  deducting  the 
sum  of  money  recovered  by  the  plaintiff  in  such  action  from  the  amount  of  his 
costs  so  to  be  taxed  as  aforesaid,  to  take  out  execution  for  such  costs  in  like 
manner  as  a  defendant  may  now  by  law  have  execution  for  costs  in  other  cases. 

XX.  And  be  it  enacted.  That  if  any  plaintiff  shall  recover  judgment  in  any 
action  personal  for  the  recovery  of  any  debt  or  money  demand,  in  any  of  her 
Majesty's  Courts  of  Record,  against  any  such  trader,  and  shall  be  in  a  situation 
to  sue  out  execution  upon  such  judgment,  and  there  be  nothing  due  from  such 
plaintiff  by  way  of  set-off  against  such  judgment,  and  such  trader  shall  not, 
within  fourteen  days  after  notice  in  writing  personally  served  upon  liim  re- 
quiring immediate  payment  of  such  judgment  debt,  pay,  secure,  or  compound 
for  the  same  to  the  satisfaction  of  such  plaintiff,  he  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  fifteenth  day  after  service  of  such 
notice :  Provided  always,  that  if  such  execution  shall  in  the  meantime  be 
suspended  or  restrained  by  any  rule,  order,  or  proceeding  of  any  court  of  justice 
having  jurisdiction  in  that  behalf,  no  further  proceeding  shall  he  had  on  such 
notice,  but  that  it  shall  be  lawful  nevertheless  for  such  plaintiff,  when  he  shall 
again  be  in  a  situation  to  sue  out  execution  on  such  judgment,  to  proceed  again 
by  notice  in  manner  before  directed. 

XXI.  And  be  it  enacted,  That  if  any  decree  or  order  shall  be  pronounced  in 
any  cause  depending  in  any  court  of  equity,  or  any  order  shall  be  made  in  any 
matter  of  bankruptcy  or  lunacy,  against  any  such  trader,  ordering  such  trader 
to  pay  any  sum  of  money,  and  such  trader  shall  disobey  such  decree  or  order, 
the  same  having  been  duly  served  upon  him,  the  person  entitled  to  receive  such 
sum  under  such  decree  or  order,  or  interested  in  enforcing  the  payment  thereof 
pursuant  thereto,  may  apply  to  the  court  by  which  the  same  shall  have  been 
pronounced  to  fix  a  peremptory  day  for  the  payment  of  such  money,  which 
siiall  accordingly  be  fixed  by  an  order  for  that  purpose :  and  if  such  trader, 
being  personally  served  with  such  last-mentioned  order  fourteen  days  before  the 
day  therein  appointed  for  payment  of  such  money,  shall  neglect  to  pay  the  same, 
he  shall  be  deemed  to  have  committed  an  act  of  bankruptcy,  on  the  fifteenth 
day  after  the  service  of  such  order. 

XXII.  And  be  it  enacted,  That  if  any  such  trader  shall  file  in  the  office  of  the 
lord  chancellor's  secretary  of  bankrupts  a  declaration  in  writing,  (in  the  form  of 
schedule  (D. )  hereunto  annexed,)  signed  by  such  trader,  and  attested  by  an 
attorney  or  solicitor,  that  he  is  unable  to  meet  his  engagements,  every  sucli 
trader  shall  be  deemed  thereby  to  have  committed  an  act  of  bankruptcy  at  the 


(a)  See  Smith  t:.  Temperley,  16  BL  &  W.  273. 
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time  of  filing  such  declaration,  provided  a  fiat  In  bankruptcy  shall  issue  against    bankrupts,  an  ■' 
such  trader  within  two  months  from  the  filing  of  such  declaration  ;  and  a  copy    act  of  bank- 
of  such  declaration,  purporting  to  be  certified  by  the  said  secretary  or  his  clerk    ruptcy. 
as  a  true  copy,  shall  be  received  as  evidence  of  such  declaration  having  been 
iiled. 

XXIII.  And  be  it  enacted.  That  before  notice  of  any  adjudication  of  bank-    lerson  ad- 
ruptcy,  under  any  fiat  in  bankruptcy  issued  after  the  commencement  of  this  act   judged  bank- 
shall  be  given  in  the  London  Gazette,  and  at  or  before  the  time  of  putting  in    rupt  to  have 
execution  any  warrant  of  seizure  which  shall  have  been  granted  upon  such  ad-    notice  thereof  , 
judication,  a  duplicate  of  such  adjudication  shall  be  served  on  the  person  so    before  adju- 
adjudged  bankrupt  personally,  or  by    leaving  the  same  at  the  usual  place  of   dication  ad- 
abode  or  place  of  business  of  such  person,  and  that  such  person  shall  be  allowed    vertised,  and 
five  days  from  the  service  of  such  duplicate  to  show  cause  to  the  court  authorized    to  be  allowed 
to  act  in  the  prosecution  of  the  fiat  under  which  such  adjudication  shall  have    five  days  to 
been  made,  against  the  validity  of  such  adjudication  ;  and  that  if  such  person    show  cause 
shall  within  the  time  hereby  allowed  in  that  behalf,  show  to  the  satisfaction  of   against  adjudi- 
such  court  that  the  petitioning  creditor's  debts,  trading,  and  act  of  bankruptcy    cation ;  if  pcti- 
upon  which  sucli  adjudication  shall  have  been  grounded,  or  that  any  or  either    tioning  credi- 
of  such  matters  are  insufl^cient  to  support  sucli  adjudication,  and  upon   such    tor's  debt, 
showing  no  other  creditor's  debt,  trading,  and  act  of  bankruptcy  sufficient  to    trading,  or  act 
support  such  adjudication,  or  such  of  the  said  last-mentioned  matters  as  shall    of  bankruptcy 
be  requisite  to  support  such  adjudication  in  lieu  of  tlie  petitioning  creditor's    appear  iusuflfi-. 
debt,   trading,  and  act  of  bankruptcy,  or  any  or  either  of  such  matters  which    cient,  adjudi- 
shall  be  deemed  insufficient  in  that  behalf,  as  the  case  may  be,  shall  be  proved    cation  to  be 
to  the  satisfaction  of  such  court,  such  court  shall  thereupon  cause  a  memorandum    annulled  ; 
in  writing  to  be  filed  with  the   proceedings  under  such   fiat  that  such  adjudi- 
cation is  annulled,  and  the  same  shall  thereby  be  annulled  accordingly;  but    but  if  no  cause 
if  at  the  expiration  of  the  said  time  no  cause  shall  have  been  shown  to  the  satis-    shown  for  an- 
faction  of  such  court  for  the  annulling  of  such  adjudication,  such  court  shall    nulling  adjudi- 
forthwith,  after  the  expiration  of  such   time,   cause  notice  of  such   adjudica-    cation,  notice 
tion  to  be  given  in  the  London  Gazette,  and  shall  thereby  appoint  two  public    to  be  adver- 
sittings  of  such  court  for  the  bankrupt  to  surrender  and  conform,  the  last   of   tised,  and  sit- 
whicli  sittings  shall  be  on  a  day  not  less  than  thirty  days  and  not  exceeding    tings  appointed 
sixty  days  from  such  advertisement,  and  shall  be  the  day  limited  for  such  sur-    for  surrender, 
render:   Provided  always,  that  if  such  person  so  adjudged  bankrupt  shall,  after    With  consent  of 
such  adjudication,  and  before  the  expiration  of  the  time  so  allowed  for  showing    bankrupt,  ad- 
ciiuse  as  aforesaid,  surrender  to  such  fiat,  and  give  his  consent,  testified  in  writ-    judication  may 
ing  under  his  hand  before  such  court,  to  such  adjudication,  and  that  the  same   \,e  advertised 
may  be  advertised,  such  court,  after  sucli  consent  so  given  as  aforesaid,  sliall    sooner, 
forthwith  cause  notice  of  such  adjudication  to  be  advertised,  and  appoint  tlie 
sittings  for  the  bankrupt  to  surrender  and  conform  in  manner  aforesaid :  and    Bankrupt  to 
such  person  so  adjudged  bankrupt  shall  be  free  from  arrest  or  irai)risonment  by    be  free  from 
any  creditor  in  coming  to  surrender,  and  after  such  surrender  during  the  time    arrest. 
by  this  act  limited  for  such  surrender,  and  such  further  time  as  shall  be  allowed 
him  for  finishing  his  examination,  and  for  such  time  after  finishing  his  examina- 
tion until  liis  certificate  be  allowed  and  confirmed,  as  such  court  shall  from  time 
to  time,  by  indorsement  upon  the  summons  of  such  bankrupt,  think  fit  to  ap- 
point, provided  he  was  not  in  custody  at  the  time  of  such  surrender ;  and  if 
such  bankrupt  shall  be  arrested  for  debt  or  on  any  escape  warrant  in  coming  to 
surrender,  or  shall  after  his  surrender  be  so  arrested  within  the  time  aforesaid, 
he  sliall,  on  producing  his  summons  signed  as  required  by  this  act  to  the  officer 
who  shall  arrest  him,  and  giving  such  officer  a  copy  thereof,  be  immediately 
discharged ;    and  if  any  officer  shall  detain  any  such  bankrupt  after  he    shall 
have  shown   such  summons  to  him,  such  officer  shall  forfeit  to  such  bankrupt, 
for  his  own  use,  the  sum  of  five  pounds  for  every  day  he  shall  detain  such  bank- 
rupt, to  be  recovered  by  action  of  debt  in  any  court  of  record  at  Westminster, 
in  the  name  of  such  bankrupt,  with  full  costs  of  suit ;  and  it  shall  be  lawful  for    Examination 
the  court  authorized  to  act  in  the  prosecution  of  such  fiat,  at  the  time  appointed    may  be  ad- 
for  the  last  examination  of  the  bankrupt,  or  any  enlargement  or  adjournment    journed. 
thereof,  to  adjourn  such  examination  sine  die ;   and  in  such  case  he  shall  be 
free  from  arrest  or  imprisonment  for  such  time  not  exceeding  three  months  as 
such  court  shall  from  time  to  time  by  indorsement  upon  the  summons  of  such 
bankrupt  appoint,  with  like  penalty  upon  any  officer  detaining  such  bankrupt 
after  having  been  shown  such  summons. 
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If  bankrupt 
shall  not  pro- 
ceed to  dispute 
the  fiat,  and 
prosecute  with 
effect,  the 
Gazette  to  be 
conclusive  evi- 
dence of  the 
bankruptcy  as 
against  the 
bankrupt,  and 
against  persons 
whom  the 
bankrupt  might 
have  sued, 
saving  present 
rights  for  which 
any  proceedings 
are  pending. 
Deposition  of 
deceased  wit- 
ness of  petition- 
ing creditor's 
debt,  &c. 
Provision  for 
debtor  to  the 
bankrupt's  es- 
tate paying  the 
debt  into  court, 
when  sued  by 
the  assignees 
within  the  time 
for  bankrupt 
to  dispute. 


Audits  and 
dividends  to  be 
had  and  made 
whenever  the 
court  think 
fit,  &c. 


Court  may 
order  three 
months'  wages 
or  salary  to 
clerks  or  ser-  5 
vants. 


XXIV.  (a)  And  be  It  enacted,  That  if  the  bankrupt  shall  not  (if  he  were  wIthJa 
the  united  kingdom  at  the  date  of  the  adjudication),  within  twenty-one  days 
after  the  advertisement  of  the  bankruptcy  in  the  London  Gazette,  or  (if  he  were 
in  any  other  part  of  Europe  at  the  date  of  the  adjudication),  within  three  months 
after  such  advertisement,  or  (if  he  were  elsewhere  at  the  date  of  the  adjudica- 
tion) within  twelve  months  after  such  an  advertisement,  have  commenced  an 
action,  suit,  or  other  proceeding  (6)  to  dispute  or  annul  the  fiat,  and  shall  not 
have  prosecuted  the  same  with  due  diligence  and  with  effect,  the  Gazette  con- 
taining such  advertisement  shall  be  conclusive  evidence  in  all  cases  as  against 
such  bankrupt,  and  in  all  actions  at  law  or  suits  in  equity  brought  by  the  as- 
signees for  any  debt  or  demand  for  which  such  bankrupt  might  have  sustained 
any  action  or  suit,  had  he  not  been  adjudged  bankrupt,  that  such  person  so 
adjudged  bankrupt  became  a  bankrupt  before  the  date  and  suing  forth  of  such 
fiat,  and  that  such  fiat  was  sued  forth  on  the  day  on  which  the  same  is  stated  in 
the  Gazette  to  bear  date,  saving  all  rights  which  shall  have  accrued  to  any  such 
person  as  aforesaid  previous  to  the  commencement  of  this  act,  and  in  respect  of 
which  any  proceedings  shall  be  pending  at  the  time  of  the  commencement  of  this 
act,  which  shall  be  adjudged  and  determined  as  if  this  act  had  not  been  passed. 

XXV.  And  be  it  enacted,  That  in  the  event  of  the  death  of  any  witness 
deposing  to  the  petitioning  creditor's  debt,  trading,  or  act  of  bankruptcy,  under 
any  fiat  in  bankruptcy  already  issued  or  hereafter  to  be^issued,  the  deposition  of 
any  such  deceased  witness,  purporting  to  be  sealed  with  the  seal  of  the  court  of 
bankruptcy,  or  a  copy  thereof  purporting  to  be  so  sealed,  shall  in  all  cases  be 
receivable  in  evidence  of  the  matters  therein  respectively  contained. 

XXVI.  And  be  it  enacted.  That  if  the  assignees  commence  any  action  or 
suit  for  any  money  due  to  the  bankrupt's  estate  before  the  time  allowed  by  this 
act  for  the  bankrupt  to  dispute  the  fiat  shall  have  elapsed,  any  defendant  in  any 
such  action  or  suit  shall  be  entitled,  after  notice  given  to  the  assignees,  to  pay 
the  same  or  any  part  thereof  into  the  court  in  which  such  action  or  suit  is 
brought ;  and  all  proceedings  with  respect  to  the  money  so  paid  into  court  shall 
thereupon  be  stayed  until  the  time  aforesaid  shall  have  elapsed ;  and  if  within 
that  time  the  bankrupt  shall  not  have  commenced  such  action,  suit,  or  other 
proceeding  as  aforesaid,  and  prosecuted  the  same  with  due  diligence,  the  money 
shall  be  paid  out  of  court  to  the  assignees,  but  otherwise  shall  abide  the  event 
of  such  action,  suit,  or  other  proceeding  as  aforesaid,  and  upon  such  event  shall 
be  paid  out  of  court,  either  to  the  assignees,  or  the  person  adjudged  bankrupt, 
as  the  court  shall  direct,  and  that  after  such  payment  so  made  into  court  it  shall 
not  be  lawful  for  the  person  so  adjudged  bankrupt  to  proceed  against  the  de- 
fendant for  recovery  of  the  same  money. 

XXVII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  court  authorized 
to  act  in  the  prosecution  of  any  fiat  in  bankruptcy,  whenever  such  court  shall 
think  fit,  at  or  after  the  sitting  appointed  for  the  last  examination  of  the  bank- 
rupt named  in  such  fiat,  to  audit  the  assignees'  accounts,  and  to  make  a  decla- 
ration of  dividend  under  such  fiat,  subject  nevertheless  to  such  advertisement 
and  such  other  provisions  relating  to  such  audits  and  dividends  as  are  now  re- 
quired in  respect  of  audits  and  dividends  under  bankrupts'  estates,  except  such 
provisions  as  relate  to  the  limitation  of  time  in  any  manner  respecting  such 
audits  and  dividends,  or  the  appointment  thereof. 

XXVIII.  And  be  it  enacted,  That  when  any  bankrupt  under  a  fiat  issued 
after  the  commencement  of  this  act  shall  have  been  indebted  at  the  time  of  issu- 
ing the  fiat  against  him  to  any  servant  or  clerk  (c)  of  such  bankrupt  in  respect 
of  the  wages  or  salary  of  such  servant  or  clerk,  it  shall  be  lawful  for  the  court 
authorized  to  act  in  the  prosecution  of  such  fiat,  upon  proof  thereof,  to  order 
so  much  as  shall  be  so  due  as  aforesaid,  not  exceeding  three  months'  wages  or 
salary  and  not  exceeding  thirty  pounds,  to  be  paid  to  such  servant  or  clerk  out 
of  the  estate  of  such  bankrupt,  and  such  servant  or  clerk  shall  be  at  liberty  to 
prove  under  the  fiat  for  any  sura  exceeding  such  last-mentioned  amount. 


(a)  This  does  not  apply  to  adjudications  prior  to  November  11th,  1842. 
Edwards  v.  Sher^en,  11  M.  &  W.  595. 

(6)  As  to  the  meaning  of  this  word,  see  Ex  parte  Thorold,  3  M.  M.  &  De  G. 
285. 

(c)  Ex  parte  Harris,  1  De  G.  156. 
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XXIX.  And  be  it  enacted,  That  when  any  bankrupt  under  a  fiat  issued  after 
the  commencement  o£  this  act  shall  have  been  indebted,  at  the  time  of  issuing 
the  fiat  against  him,  to  any  labourer  or  workman  of  such  bankrupt  in  respect  of 
the  wages  or  labour  of  such  labourer  or  workman,  it  shall  be  lawful  for  the 
court  authorized  to  act  in  the  prosecution  of  such  fiat,  upon  proof  thereof,  to 
order  so  much  as  shall  be  so  due  as  aforesaid,  not  exceeding  forty  shillings,  to 
be  paid  to  such  labourer  or  workman  out  of  the  estate  of  such  bankrupt,  and 
such  labourer  or  workman  shall  be  at  liberty  to  prove  under  the  fiat  for  any 
sum  exceeding  such  last-mentioned  amount. 

XXX.  And  be  it  enacted,  That  in  all  cases  where  it  shall ',be  made  to  appear 
to  the  satisfaction  of  the  court  authorized  to  act  in  the  prosecution  of  any  fiat 
in  bankruptcy,  that  there  is  reason  to  suspect  and  believe  that  property  of  any 
bankrupt  is  concealed  in  any  house,  premises,  or  other  place  not  belonging  to 
such  bankrupt,  such  court  is  hereby  directed  and  authorized  to  grant  a  search 
warrant  to  any  person  appointed  by  the  court  in  which  the  adjudication  against 
such  bankrupt  shall  have  been  made,  and  it  shall  be  lawful  for  such  person  to 
execute  such  warrant  according  to  the  tenor  thereof;  and  such  person  shall  be 
entitled  to  the  same  protection  as  is  allowed  by  law  in  execution  of  a  search 
warrant  for  property  reputed  to  be  stolen  or  concealed. 

XXXI.  And  be  it  enacted.  That  if  any  person  adjudged  bankrupt  after  the 
commencement  of  this  act  shall  at  the  time  of  his  bankruptcy  be  a  member  of  a 
firm,  it  shall  be  lawful  for  the  court  authorized  to  act  in  the  prosecution  of  the 
fiat  against  such  bankrupt  to  authorize  the  assignee,  upon  his  application,  to 
commence  or  prosecute  any  action  at  law  or  suit  in  equity  in  the  name  of  such 
assignee  and  of  the  remaining  partner,  against  any  debtor  of  the  partnership, 
and  such  judgment,  decree,  or  order  may  be  obtained  therein  as  if  such  action 
or  suit  had  been  instituted  with  the  consent  of  such  partner,  and  if  such  partner 
shall  execute  any  release  of  the  debt  or  demand  for  which  such  action  or  suit 
is  instituted  such  release  shall  be  void ;  provided  that  every  such  partner  shall 
have  notice  given  him  of  such  application,  and  be  at  liberty  to  show  cause 
against  it,  and,  if  no  benefit  is  claimed  by  him  by  virtue  of  the  said  proceedings, 
shall  be  indemnified  against  the  payment  of  any  costs  in  respect  of  such  action 
or  suit,  in  such  manner  as  such  court  upon  his  application  shall  direct ;  and 
that  it  shall  be  lawful  for  such  court,  upon  the  application  of  such  partner,  to 
direct  that  he  may  receive  so  much  of  the  proceeds  of  such  action  or  suit  as 
such  court  shall  direct. 

XXXII.  And  be  it  enacted,  That  if  any  person  adjudged  bankrupt  after 
the  commencement  of  this  act  shall  not,  upon  the  day  limited  for  the  surrender 
of  such  bankrupt,  and  before  three  of  the  clock  of  such  day,  or  at  the  hour  and 
upon  the  day  allowed  him  for  finishing  his  examination,  after  notice  thereof  in 
writing  to  be  left  at  the  usual  or  last  known  place  of  abode  or  business  of  such 
person,  or  personal  notice,  in  case  such  person  be  then  in  prison,  and  notice 
given  in  the  London  Gazette  of  the  issuing  of  the  fiat,  and  of  the  sittings  of  the 
court  authorized  to  act  in  the  prosecution  of  the  fiat  against  him,  surrender 
himself  to  such  court,  and  sign  or  subscribe  such  surrender,  and  submit  to  be 
examined  before  such  court  from  time  to  time  upon  oath  ;  or  if  any  such  bank- 
rupt, upon  such  examination,  shall  not  discover  all  his  real  and  personal  estate, 
and  how,  and  to  whom,  upon  what  consideration,  and  when  he  disposed  of, 
assigned,  or  transferred  any  of  such  estate,  and  all  books,  papers,  and  writings 
relating  thereunto  (except  such  part  as  shall  have  been  really  and  hond  fide 
before  sold  or  disposed  of  in  the  way  of  his  trade,  or  laid  out  in  the  ordinary 
expense  of  his  family);  or  if  any  such  bankrupt  shall  not  upon  such  examina- 
tion deliver  up  to  the  said  court  all  such  part  of  such  estate,  and  all  books, 
papers,  and  writings  relating  thereunto,  as  shall  be  in  his  possession,  custody, 
or  power,  (except  the  necessary  wearing  apparel  of  himself,  his  wife,  and  chil- 
dren) ;  or  if  any  such  bankrupt  shall  remove,  conceal,  or  embezzle  any  part 
«f  such  estate  to  the  value  of  ten  pounds  or  upwards,  or  any  books  of  account, 
papers,  or  writings  relating  thereto,  with  intent  to  defraud  his  creditors ;  every 
such  bankrupt  shall  be  deemed  guilty  of  felony,  and  be  liable  to  be  transported 
for  life,  or  for  such  term,  not  less  than  seven  years,  as  the  court  before  which 
he  shall  be  convicted  shall  adjudge,  or  shall  be  liable  to  be  imprisoned,  with 
or  without  hard  labour,  in  any  common  gaol,  penitentiary  house,  or  house  of 
.correction,  for  any  term  not  exceeding  seven  years. 

XXXIII.  And  be   it  enacted,  That  the  court  authorized  to  act  in  the  pro- 
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Court  may 
order  wages 
not  exceeding 
40s.  to  labourer 
or  workman. 


Search  war- 
rants may  be 
granted. 


In  cases  of  a 
member  of  a 
firm  being 
bankrupt,  the 
court,  upon 
application, 
may  authorize 
actions  or  suits 
in  name  of  the 
assignee,  &c. 
Partner  to  have 
notice  of  such 
application, 
and  may  show 
cause  against  it. 


Bankrupt  not 
surrendering, 
and  submitting 
to  be  examined; 


or  making  dis- 
covery of  his 
estate  and 
effects ; 


or  not  deliver- 
ing up  his 
estate,  books, 
&c,  ; 

or  concealing, 
&c.  to  the  value 
of  10?.,  guilty 
of  felony,  &c. 


Court  may  en- 
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largo  time  for 
bankrupt  to 
surrender. 


Bankrupt  de- 
stroying or 
falsifying  any 
of  his  books, 
&c.,  guilty  of 
misdemeanor, 
and  liable  to 
imprisonment, 
&c. 

Bankrupt, 
within  three 
months  of  his 
bankruptcy, 
having  obtained 
goods  on  credit 
under  false  pre- 
tence, &c., 
guilty  of  a 
misdemeanor. 
Prosecution 
against  bank* 
rupt  for  any 
offence  under 
this  act  may  be 
ordered  by  the 
court  acting  in 
prosecution  of 
the  fiat.   i. 


Bankrupt  may 
be  discharged 
by  certificate  of 
conformity  in 
manner  herein- 
after pre- 
scribed. 
Discharge  of 
bankrupt  not 
to  release  or 
discharge  a 
partner  or  per- 
son jointly 
bound. 

Bankrupt  not 
entitled  to  cer- 
tificate if  he  has 
lost  by  gaming 
20/.  in  one  day, 
or' 200/.  within 


secution  of  any  fiat  in  bankruptcy  shall  have  power,  as  often  as  such  court 
shall  think  fit,  from  time  to  time,  to  enlarge  the  time  for  the  bankrupt  named  in 
such  fiat  surrendering  himself  for  such  time  as  such  court  shall  tliink  fit,  so  as 
every  such  order  be  made  six  days  at  least  before  the  day  on  which  such  bank- 
rupt was  to  surrender  himself. 

XXXIV.  And  be  it  enacted.  That  if  any  bankrupt  shall,  after  an  act  of 
bankruptcy  committed,  or  in  contemplation  of  bankruptcy,  or  with  intent  to 
defeat  the  object  of  this  or  any  other  statute  relating  to  bankrupts,  and  after 
the  commencement  of  this  act,  have  destroyed,  altered,  mutilated,  or  falsified 
any  of  his  books,  papers,  writings,  or  securities,  or  made,  or  been  privy  to  the 
making  of  any  false  or  fraudulent  entry  in  any  book  of  account  or  other  docu- 
ment, with  intent  to  defraud  his  creditors,  every  such  bankrupt  shall  be  deemed 
to  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable  to  be 
imprisoned  in  any  common  gaol  or  house  of  correction  for  any  term  not  exceed- 
ing three  years,  with  or  without  hard  labour. 

XXX  V.  And  be  it  enacted.  That  if  any  bankrupt  shall  within  three  months 
next  preceding  his  bankruptcy,  and  after  the  commencement  of  this  act,  under 
the  false  colour  and  pretence  of  carrying  on  business  and  dealing  in  the  ordi- 
nary course  of  trade,  have  obtained  on  credit  from  any  other  person  any  goods 
or  chattels  with  intent  to  defraud  the  owner  thereof,  or  if  any  bankrupt  shall 
within  the  time  aforesaid,  with  such  intent,  have  removed,  concealed,  or  dis- 
posed of  any  goods  or  chattels  so  obtained,  knowing  them  to  have  been  so 
obtained,  every  such  person  so  off^ending  shall  be  deemed  to  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof  shall  be  liable  to  imprisonment  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

XXXVI.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  court  authorized 
to  act  in  the  prosecution  of  any  fiat  in  bankruptcy  issued  after  the  commence- 
ment of  this  act,  upon  the  request  in  writing  of  at  least  three  creditors  (not 
being  partners)  who  shall  have  respectively  proved  debts  of  the- amount  of  fifty 
pounds  or  upwards  under  such  fiat,  to  direct  the  assignees  of  the  bankrupt 
named  in  such  fiat,  if  he  shall  be  suspected  of  or  charged  with  the  commission 
of  any  of  the  oflEences  specified  in  this  act,  to  institute  and  carry  on  a  prosecu- 
tion of  such  bankrupt  for  such  offence,  and  to  order  that  the  costs  and  expenses 
to  be  incurred  in  such  prosecution  shall  be  paid  out  of  the  estate  and  effects  of 
the  said  bankrupt,  and  such  assignees  shall  thereupon  institute  and  carry  on 
such  prosecution ;  and  in  case  the  said  assignees  shall  refuse  or  neglect  to 
institute  and  carry  on  to  conviction  such  prosecution,  having  no  lawful  or  rea- 
sonable impediment  made  known  to  and  allowed  by  the  said  court,  the  said 
court  may  order  the  same  to  be  instituted  and  carried  on  either  by  the  official 
assignee  alone,  or  by  the  creditors  making  such  request  as  aforesaid,  as  the  said 
court  may  think  fit. 

XXXVII.  And  be  it  enacted.  That  every  bankrupt  who  shall  have  duly 
surrendered  and  in  all  things  conformed  himself  to  the  laws  in  force  at  the  time 
of  issuing  the  fiat  in  bankruptcy  against  him  shall  be  discharged  from  all  debts 
due  by  him  when  he  became  bankrupt,  and  from  all  claims  and  demands  made 
proveable  under  the  fiat,  in  case  he  shall  obtain  a  certificate  of  such  conformity 
so  signed  and  allowed,  'and  subject  to  such  provisions  as  herein-after  mentioned  ; 
and  no  certificate  of  such  conformity  by  any  such  bankrupt  shall  release  or 
discharge  such  bankrupt  from  such  debts,  claims,  or  demands,  unless  such  certi- 
ficate'shall  be  obtained,  allowed,  and  confirmed  according  to  such  provisions: 
provided  always,  that  no  such  certificate  shall  release  or  discharge  any  person 
who  was  partner  with  such  bankrupt  at  the  time  of  his  bankruptcy,  or  was 
then  jointly  bound  or  had  made  any  joint  contract  with  such  bankrupt ;  and 
provided  also,  that  nothing  herein  contained  shall  affect  the  validity  of  any 
certificate  allowed  by  the  lord  chancellor  or  court  of  review  previous  to  the 
commencement  of  this  act. 

XXXVIII.  Provided  always,  and  be  it  enacted.  That  no  bankrupt  shall  be 
entitled  to  the  certificate  under  this  act,  and  that  any  such  certificate,  if  obtained, 
shall  be  void  (a),  if  such  bankrupt  shall  have  lost  by  any  sort  of  gaming  or  wager- 
ing in  one  day  twenty  pounds,  or  within  one  year  next  preceding  his  bankruptcy 
two  hundred  pounds,  or  if  he  shall  within  one  year  next  preceding  his  bank- 
ruptcy have  lost  two  hundred  pounds  by  any  contract  for  the  purchase  or  sale 


(a)  See  Wearing  v.  Smith,  16  L.  J.  Q.  B.  173. 
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of  any  government  or  other  stock,  where  such  contract  was  not  to  be  performed 
within  one  week  after  the  contract,  or  wliere  the  stock  bought  or  sold  was  not 
actually  transferred  or  delivered  in  pursuance  of  such  contract ;  or  if  such  bank- 
rupt shall,  after  an  act  of  bankrujUcy,  or  in  contemplation  of  bankruptcy,  or 
with  intent  to  defeat  the  object  of  this  or  any  other  statute  relating  to  bankrupts, 
have  concealed,  destroyed,  altered,  mutilated,  or  falsified,  or  caused  to  be  con- 
cealed, destroyed,  altered,  mutilated,  or  falsified,  any  of  his  books,  papers, 
writings,  or  securities,  or  made  or  been  privy  to  the  making  any  false  or  frau- 
dulent entry  in  any  book  of  account  or  other  document  with  intent  to  defraud 
his  creditors,  or  shall  have  concealed  any  part  of  his  properly  ;  or  if  any  person 
having  proved  a  false  debt  under  the  fiat,  such  bankrupt  being  privy  thereto,  or 
afterwards  knowing  the  same,  shall  not  have  disclosed  the  same  to  his  assignees, 
within  one  month  after  such  knowledge. 

XXXIX.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  court  authorized 
to  act  in  the  prosecution  of  any  fiat  in  bankruptcy  already  issued  or  hereafter  to 
be  issued,  on  the  application  of  the  bankrupt  named  in  such  fiat,  to  appoint  a 
public  sitting  for  the  allowance  of  such  certificate  to  the  bankrupt  named  in  such 
fiat  (whereof  and  of  the  purport  whereof  twenty-one  days'  notice  shall  be  given 
in  the  London  Gazette  and  to  the  solicitor  of  the  assignees)  ;  and  at  such  sitting 
any  of  the  creditors  of  such  bankrupt  may  be  heard  against  the  allowance  of 
such  certificate;  but  it  shall  not  be  re(juisite  for  such  certificate  to  be  signed  by 
any  of  the  creditors  of  such  bankrupt ;  and  such  court  having  regard  to  the 
conformity  of  the  bankrupt  to  the  laws  relating  to  bankrupts,  and  to  the  conduct 
of  the  bankrupt  as  a  trader  before  as  well  as  after  his  bankruptcy,  shall  judge 
of  any  objection  against  allowing  such  certificate,  and  eitlier  find  the  bank- 
rupt entitled  thereto,  and  allow  the  same,  or  refuse  or  suspend  the  allowance 
thereof,  or  annex  such  conditions  thereto  as  the  justice  of  the  case  may  require : 
Provided  always,  that  no  certificate  shall  be  such  discharge  unless  such  court 
shall,  in  writing  under  hand  and  seal,  certify  to  the  court  of  review  that  such 
bankrupt  has  made  a  full  discovery  of  his  estate  and  effects,  and  in  all  things 
conformed  as  aforesaid,  and  that  there  does  not  appear  any  reason  to  doubt  the 
truth  or  fulness  of  such  discovery,  and  unless  the  bankrupt  make  oath  in  writing 
that  such  certificate  was  obtained  fairly  and  without  fraud,  and  unless  the  allow- 
ance of  such  certificate  shall,  after  such  oath,  be  confirmed  by  the  court  of 
review,  against  which  confirmation  any  of  the  creditors  of  the  bankrupt  may  be 
heard  before  such  court. 

XL.  And  be  it  enacted,  That  any  contract  or  security  made  or  given  by  any- 
bankrupt  or  other  person  unto  or  in  trust  for  any  creditor,  or  for  securing  the 
payment  of  any  money  due  by  such  l)ankrupt  at  his  bankruptcy,  as  a  considera- 
tion or  with  intent  to  persuade  such  creditor  to  forbear  opposing  or  to  consent 
to  the  allowance  or  confirmation  of  such  certificate,  shall  be  void,  and  the 
money  thereby  secured  or  agreed  to  be  paid  shall  not  be  recoverable,  and  the 
party  sued  on  such  contract  or  security  may  plead  the  generiil  issue,  and  give 
this  act  and  the  special  matter  in  evidence. 

XLI.  And  be  it  enacted.  That  if  any  creditor  of  a  bankrupt  shall  obtain  any 
sum  of  money,  or  any  goods,  chattels,  or  security  for  money,  from  any  person, 
as  an  inducement  for  forbearing  to  oppose  or  for  consenting  to  the  allowance 
or  confirmation  of  the  certificate  of  such  bankrupt,  every  such  creditor  so  of- 
fending shall  forfeit  and  lose  for  every  such  offence  the  treble  value  or  amount 
of  such  money,  goods,  chattels,  or  security  so  obtained  (as  the  ease  may  be),  to 
be  recovered  as  herein-after  provided. 

XLII.  And  be  it  enacted,  That  any  bankrupt  who  shall,  after  such  certificate 
shall  have  been  confirmed,  l)e  arrested,  or  have  any  action  brought  against  him 
for  any  debt,  claim,  or  demand  proveable  under  the  fiat  against  such  bankrupt, 
shall  be  discharged  upon  entering  an  appearance,  and  may  plead  in  general  that 
the  cause  of  action  accrued  before  he  became  bankrujjt,  and  may  give  this  act 
and  the  special  matter  in  evidence ;  and  such  bankrupt's  certificate,  and  the 
confirmation  thereof,  shall  be  sufficient  evidence  of  the  trading,  bankruptcy, 
fiat,  and  other  proceedings  precedent  to  the  obtaining  such  certificate  ;  and  if 
any  such  bankrupt  shall  be  taken  in  execution  or  detained  in  prison  for  such 
debt,  claim,  or  demand,  where  judgment  has  been  obtained  before  the  confirmation 
of  his  certificate,  it  shall  be  lawful  for  any  judge  (a)  of  the  court  wherein  judj 
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5  &  6  VICT.  CAP.  122. 
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ment  has  been  so  obtained,  on  such  bankrupt's  producing  his  certificate  to  order 
any  officer  who  shall  have  such  bankrupt  in  custody  by  virtue  of  such  execution 
to  discharge  such  bankrupt  without  exacting  any  fee,  and  such  officer  shall  be 
hereby  indemnified  for  so  doing. 

XLIII.  And  be  it  enacted.  That  no  bankrupt,  after  such  certificate  shall 
have  been  confirmed,  shall  be  liable  to  pay  or  satisfy  any  debt,  claim,  or  de- 
mand from  which  he  shall  have  been  discharged  by  virtue  of  such  certificate, 
or  any  part  of  such  debt,  claim,  or  demand,  upon  any  contract,  promise,  or 
agreement  made  or  to  be  made  after  the  suing  out  of  the  fiat,  unless  such  contract, 
promise,  or  agreement  be  made  in  writing  signed  by  the  bankrupt,  or  by  some 
person  thereto  lawfully  authorized  in  writing  by  such  bankrupt. 

XLIV.  And  be  it  enacted,  That  every  bankrupt  who  shall  have  obtained  his 
certificate  under  any  fiat  issued  after  the  commencement  of  this  act,  if  the  net 
produce  of  his  estate  in  hand  shall  by  any  order  of  dividend  (with  or  without 
prior  dividend)  pay  the  creditors  who  before  or  at  the  time  of  making  such 
order  have  proved  debts  under  the  fiat  ten  shillings  in  the  pound,  shall  be 
allowed  and  ])aid  five  pounds  per  centum  out  of  such  produce,  provided  such 
allowance  shall  not  exceed  four  hundred  pounds  ;  and  every  such  bankrupt,  if 
such  produce  shall  (with  or  without  prior  dividend)  pay  such  creditors  twelve 
shillings  and  sixpence  in  the  pound,  shall  be  allowed  and  paid  as  aforesaid  seven 
pounds  ten  shillings  per  centum,  provided  such  allowance  shall  not  exceed  five 
hundred  pounds ;  and  every  such  bankrupt,  if  such  produce  shall  (with  or 
without  prior  dividend)  pay  such  creditors  fifteen  shillings  in  the  pound  or  up- 
wards, shall  be  allowed  and  paid  as  aforesaid  ten  pounds  per  centum,  provided 
such  allowance  shall  not  exceed  six  hundred  pounds  ;  and  provided  always  that 
such  allowance  as  aforesaid  shall  not  be  payable  to  any  bankrupt  until  after  the 
expiration  of  twelve  months  from  the  date  of  the  fiat,  and  such  allowance  shall 
then  be  payable  only  in  the  event  of  the  dividends  paid  to  the  creditors,  who  at 
any  time  before  the  expiration  of  such  twelve  months  shall  have  proved  debts 
under  the  fiat  being  of  the  requisite  amount  in  that  behalf  aforesaid;  and  if  at 
the  expiration  of  such  time  the  dividends  paid  as  aforesaid  shall  not  amount  to 
ten  shillings  in  the  pound,  it  shall  be  lawful  for  the  court  to  allow  such  bank- 
rupt so  much  as  the  assignees  and  court  shall  think  fit,  not  exceeding  three 
pounds  per  centum  and  three  hundred  pounds. 

XLV.  And  be  it  enacted,  That  in  all  joint  fiats  under  which  any  partner  shall 
have  obtained  his  certificate,  if  a  sufficient  dividend  shall  have  been  paid  upon 
the  joint  estate,  and  upon  the  separate  estate  of  such  partner,  he  shall  be  entitled 
to  his  allowance  although  his  other  partner  may  not  be  entitled  to  any  allowance. 

XLVI.  And  whereas  fiats  in  bankruptcy  against  traders  residing  within  a 
limited  distance  from  London  are  usually  exclusively  directed  to  the  court  of 
bankruptcy,  and  such  distance  may,  in  consequence  of  the  increased  facility  of 
communication,  be  without  inconvenience  considerably  extended ;  and  it  is  ex- 
pedient to  make  better  provision  for  the  prosecution  of  fiats  in  bankruptcy  not 
directed  to  the  court  of  bankruptcy  ;  be  it  enacted.  That  every  fiat  in  bank- 
ruptcy issued  after  the  commencement  of  this  act,  not  directed  to  the  court  of 
bankruptcy,  shall  be  directed  to  such  one  of  the  courts  authorized  to  act  in  the 
prosecution  of  fiats  in  bankruptcy  in  the  country,  as  herein-after  provided,  as 
the  lord  chancellor,  or  as  the  master  of  the  rolls,  one  of  the  vice  chancellors,  or 
one  of  the  masters  of  the  court  of  chancery  acting  under  any  appointment  of  the 
lord  chancellor  to  be  given  for  that  purpose,  by  such  fiat  may  think  fit  to 
nominate,  to  be  prosecuted  in  such  court,  and  that  every  such  fiat  shall  be 
thereupon  prosecuted  in  the  court  to  which  the  same  shall  be  so  directed,  and  it 
shall  be  lawful  for  such  court  to  proceed  thereon  in  all  respects  as  commis- 
.sioners  of  bankrupt  acting  in  the  prosecution  of  a  fiat  in  bankruptcy  elsewhere 
than  in  the  court  of  bankruptcy  before  the  passing  of  this  act,  save  and  except  as 
such  proceeding  may  be  altered  by  virtue  of  this  act ;  and  that  in  every  bank- 
ruptcy prosecuted  in  any  such  court  every  such  court  shall  have  all  the  power, 
jurisdiction,  and  authority,  and  be  subject  to  the  duty,  by  any  act  of  Parliament 
now  in  force  vested  in  or  imposed  upon  STich  commissioners,  in  all  respects  as  if 
such  court  were  commissioners  of  bankrupt  returned  and  appointed  under  the 
said  recited  act,  save  and  except  as  may  be  otherwise  directed  by  this  act.  (a) 

XLVII.    And  be  it  enacted.  That  every  fiat  in  bankruptcy  prosecuted  in  the 


(a)  See  Exparte  Dauncey,  12  M.  &  W.  271. 
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country,  and  the  proceedings  under  such  fiat,  or  any  part  of  such  proceedings, 
or  copies  or  minutes  of  every  such  fiat  and  proceedings,  or  part  thereof,  at  such 
time  and  in  such  manner  and  form  as  the  lord  chancellor  shall  direct,  shall  be 
transmitted  by  the  court  acting  in  the  prosecution  of  such  fiat  to  the  court  of 
bankruptcy  in  London,  to  be  there  filed  and  kept  among  the  records  of  the  said 
court. 

XLVIII.  And  be  it  enacted,  That  a  number  of  persons,  not  exceeding  thirty 
in  the  whole,  being  merchants,  brokers,  or  accountants,  or  persons  who  are  or 
have  been  engaged  in  trade  in  the  United  Kingdom,  shall  be  chosen  by  the  lord 
chancellor  to  act  as  official  assignees  in  all  bankruptcies  prosecuted  in  the 
country,  one  of  which  said  official  assignees  shall  in  all  cases  be  an  assignee  of 
each  bankrupt's  estate  and  effects,  together  with  the  assignee  or  assignees  to  be 
chosen  by  the  creditors,  such  official  assignee  to  give  such  security,  to  be  subject 
to  such  rules,  to  be  selected  for  such  estate,  and  to  act  in  such  manner,  as  the 
lord  chancellor,  or  as  the  court  of  review  or  judge  or  any  commissioners  of  the 
court  of  bankruptcy,  if  authorized  so  to  do  by  any  order  of  the  lord  chancellor, 
shall  from  time  to  time  direct ;  and  all  the  personal  estate  and  effects,  and  the 
rents  and  profits  of  the  real  estate,  and  the  proceeds  of  sale  of  all  the  estate  and 
effects,  real  and  personal,  of  every  bankrupt,  shall  in  every  case  be  possessed  and 
received  by  the  official  assignee  alone,  save  where  it  shall  be  otherwise  directed 
by  the  lord  chancellor  or  by  the  court  acting  in  the  prosecution  of  the  bank- 
ruptcy, if  authorized  so  to  do  by  any  general  or  other  order  of  the  lord  chan- 
cellor, and  whether  such  official  assignee  be  appointed  imder  the  provisions  of  the 
said  recited  act  or  of  this  act ;  and  all  stock  in  the  public  funds  or  of  any  public 
company,  and  all  monies,  exchequer  bills,  India  bonds,  or  other  public  securities, 
and  all  bills,  notes,  and  other  negotiable  instruments,  shall  be  forthwith  trans- 
ferred, delivered,  and  paid  by  such  official  assignee  into  the  bank  of  England, 
to  the  credit  of  the  accountant  in  bankruptcy,  to  be  subject  to  such  order,  rule, 
and  regulation  for  the  keeping  of  the  account  of  the  said  monies  and  other  effects, 
and  for  the  payment  and  delivery  in,  investment,  and  payment  and  delivery  out 
of  the  same,  as  the  lord  chancellor,  or  as  the  court  of  review  or  judge  or  com- 
missioner of  the  court  of  bankruptcy,  if  authorized  so  to  do  by  any  order  of  the 
lord  chancellor  shall  direct ;  and  if  any  such  assignee  shall  neglect  to  make 
such  transfer,  delivery,  or  payment,  every  such  assignee  shall  be  liable  to  be 
charged  in  the  same  manner  as  is  provided  incases  of  neglect  by  assignees  to  in- 
vest money  in  the  purchase  of  exchequer  bills  when  directed  so  to  do  :  Provided 
always,  that  until  assignees  shall  be  chosen  by  the  creditors  of  each  bankrupt 
such  official  assignee  so  to  be  appointed  to  act  with  the  assignees  to  be  chosen 
by  the  creditors  shall  be  enabled  to  act,  and  shall  be  deemed  to  be  to  all  intents 
and  purposes  whatsoever,  a  sole  assignee  of  each  bankrupt's  estate  and  effects. 

XLIX.  Provided  always,  and  be  it  enacted,  That  nothing  herein  contained 
shall  extend  to  authorize  any  such  official  assignee  to  interfere  with  the  assignees 
chosen  by  the  creditors  in  the  appointment  or  removal  of  a  solicitor  or  attorney, 
or  in  directing  the  time  and  manner  of  effecting  any  sale  of  the  bankrupt's 
estate  or  efi'ects. 

L.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  lord  chancellor  to  re- 
move any  official  assignee,  whether  appointed  under  the  provisions  of  the  said 
recited  act  or  of  this  act,  and  from  time  to  time,  as  any  vacancy  may  occur  in 
the  said  before-mentioned  number  of  official  assignees,  to  appoint  some  other 
such  person  as  aforesaid  to  fill  any  vacancy  so  occurring;  and  in  case  of  the 
death  or  removal  of  any  such  official  assignee  who  shall  have  been  appointed 
to  act  in  any  bankruptcy  it  shall  be  lawful  for  the  court  authorized  to  act  in 
the  prosecution  of  such  bankruptcy  to  appoint  another  official  assignee,  of  the 
number  hereby  prescribed,  to  act  (subject  as  aforesaid)  in  the  same  bankruptcy 
in  the  place  of  the  assignee  who  shall  have  so  become  dead  or  been  removed. 

LI.  And  be  it  enacted,  That  every  official  assignee  of  any  bankrupt's  estate 
appointed  under  the  provisions  of  this  act  shall  have  all  the  same  rights,  powers, 
privileges,  and  exemptions  as  are  possessed  by  official  assignees  appointed  under 
the  said  recited  act  and  the  enactments  therein  contained  in  that  behalf,  and, 
in  relation  to  the  evidence  of  the  appointment  of  bankrupt's  assignees,  shall 
extend  and  be  applied  to  official  assignees  to  be  appointed  under  this  act,  except 
as  otherwise  directed  by  this  act ;  and  that  every  official  assignee,  whether 
appointed  under  the  provisions  of  the  said  recited  act,  or  of  this  act,  shall  be 
entitled  to  be  paid  out  of  the  bankrupt's  estate,  by  way  of  remuneration  for  his 
services,  such  sum  of  money  as  to  the  court  named  ia  and  acting  imder  the 
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fiat  in  prosecution  against  such  bankrupt  may  seem  just  and  reasonable,  having 
regard  to  tlie  amount  of  the  bankrupt's  property,  and  the  nature  of  the  duties 
to  be  performed  by  such  official  assignee,  subject,  nevertheless,  to  such  general 
or  special  orders  in  relation  thereto  as  may  from  time  to  time  be  made  by  the 
'ord  chancellor  in  that  behalf. 

LII.  And  be  it  enacted,  That  all  power,  jurisdiction,  and  authority  of  the 
commissioners  named  in  any  fiat  of  bankruptcy  issued  before  the  commencement 
of  this  act  to  be  prosecuted  elsewhere  than  in  the  city  of  London,  shall  cease 
and  determine ;  and  that  the  lord  chancellor  shall  have  power  from  time  to 
time,  by  any  general  or  other  order  or  orders  under  his  hand,  to  transfer  and 
remove  into  the  court  of  bankruptcy,  or  such  of  the  courts  authorized  to  act 
in  the  prosecution  of  fiats  in  bankruptcy  by  virtue  of  this  act,  as  he  may  deem 
fit,  any  such  fiat,  and  that  all  further  proceedings  in  every  such  fiat  shall  be 
thenceforth  prosecuted  and  carried  on  in  the  court  to  which  the  same  shall  he 
so  transferred,  in  like  manner  as  if  the  proceedings  under  such  fiat  had  been 
originally  commenced  therein  by  virtue  of  a  fiat  under  the  hand  of  the  lord 
chancellor  issued  pursuant  to  the  said  recited  act,  or  to  this  act,  save  as  may  be 
otherwise  directed  by  this  act  (a)  ;  provided  always,  that  nothing  herein  contained 
shall  render  invalid  any  proceedings  whicli  may  have  been  had  under  any  fiat 
in  bankruptcy  now  subsisting,  or  which  shall  have  been  issued  before  this  act 
shall  come  into  operation,  or  affect  or  lessen  any  right,  claim,  demand,  or 
remedy  which  any  person  now  has  thereunder,  or  upon  or  against  any  bankrupt 
against  whom  any  such  fiat  has  or  shall  have  issued  as  aforesaid,  except  as 
herein  specially  enacted. 

LII  I.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  court  which  shall 
thenceforth  act  in  the  prosecution  of  such  fiat,  at  its  discretion  to  appoint  some 
one  of  the  official  assignees,  appointed  or  to  be  ajjpointed  under  the  said  recited 
act  or  this  act,  to  act  witii  the  existing  assignees,  if  any,  under  such  fiat,  and  to 
direct  the  existing  assignees  to  pay  and  deliver  over  to  such  official  assignee  all 
monies,  books,  papers,  and  effects  whatsoever  in  their  possession  or  custody  as 
such  assignees,  save  where  it  shall  be  otherwise  directed  by  the  lord  chancellor 
or  by  the  court  acting  in  the  prosecution  of  such  fiat,  if  authorized  so  to  do  by 
any  general  or  other  order  of  the  lord  chancellor;  and  all  the  real  and  personal 
estate  of  the  bankrupt  imder  such  fiat  shall  immediately  on  such  appointment 
vest  in  such  official  assignee  jointly  witii  the  existing  assignees,  if  any,  in  like 
manner  as  if  the  proceedings  in  the  said  bankruptcy  had  originally  been  com- 
menced by  virtue  of  this  act,  without  ))rejudice  to  any  action  or  suit  commenced 
or  any  contract  entered  into  by  the  existing  assignees  at  the  time  of  the  passing 
of  this  act. 

LIV.  And  bo  it  enacted,  That  no  official  assignee  shall  be  deemed  personally 
responsible  or  liable  for  any  act  done  by  him  or  by  his  order  or  authority  in  the 
execution  of  his  duty  as  such  official  assignee,  by  reason  of  the  petitioning 
creditor's  debt,  trading,  and  act  of  bankrujjtcy  upon  which  the  adjudication  of 
bankruptcy  under  such  fiat  shall  have  been  grounded,  or  of  any  or  cither  of 
such  matters  being  insuffi'cient  to  support  such  adjudication. 

LV.  And  be  it  enacted.  That  fourteen  days  before  a  final  dividend  shall  be 
advertised  under  any  bankrupt's  estate,  there  shall  be  sent  by  the  official 
assignee  to  each  creditor's  assignee  of  such  estate  a  debtor  and  creditor  account 
between  the  official  assignee  and  such  estate,  showing  also  the  monies  remaining 
uncollected  under  such  estate,  and  the  cause  of  such  monies  remainuig  un- 
collected, a  copy  of  which  accoimt  shall  be  delivered  to  any  creditor  who  shall 
apply  for  the  same  and  have  proved  or  claimed  a  debt  under  such  fiat,  upon 
his  applying  for  the  same  to  the  official  assignee,  and  to  any  other  jjcrson,  such 
person  not  being  a  creditor,  i)aying  such  siun  not  exceeding  two  shillings  and 
sixpence,  as  shall  be  settled  by  the  court  authorized  to  act  in  the  prosecution  of 
such  fiat. 

LVI.  And  be  it  enacted.  That  there  shall  be  paid,  in  like  manner,  by  the 
official  assignee  of  each  bankrupt's  estate  to  be  administered  in  the  country,  the 
like  sums  as  by  the  said  recited  act  are  directed  to  be  paid  by  the  official  assignee 
of  each  bankrupt's  estate  to  be  administered  in  the  court  of  bankruptcy;  and 
such  sums  hereby  directed  to   be   paid  shall   be  placed    by  the  accountant  in 


(a)  See  Exparte  Dauncey,  12  M.  &  W.  271. 
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bankruptcy  to  tlie  like  accounts  respectively,  and  be  subject  to  the  like 
orders  <ind  directions  of  the  lord  chancellor,  to  which  the  said  sums  mentioned 
in  tlie  said  recited  act  are  thereby  directed  to  be  placed  and  to  be  subject 
respectively. 

LVII.  And  be  it  enacted,  Tliat  in  all  cases  of  fiats  in  bankruptcy  which,  by 
virtue  of  tlie  provisions  herein  contained,  sliall  be  removed  into  the  court  of 
bankruptcy,  or  into  any  of  the  courts  authorized  to  act  in  the  prosecution  of  fiats 
in  bankruptcy  by  virtue  of  this  act,  and  under  which  the  choice  of  assignees  shall 
have  taken  place  prior  to  the  commencement  of  this  act,  there  shall  be  paid,  in 
like  manner,  by  the  assignees  of  every  such  bankrupt's  estate,  on  every  sitting 
under  such  bankruptcy,  the  like  sum  as  by  tlie  said  recited  act  is  directed  to  be 
])aid  on  every  sitting  in  cases  of  commissions  of  bankrupt  whicli  by  virtue  of  the 
powers  therein  contained  should  be  removed  into  the  said  court  of  bankruptcy, 
and  under  which  the  choice  of  assignees  should  have  taken  place  prior  to  the 
commencement  of  the  said  act ;  and  such  sum  hereby  directed  to  be  paid  shall 
be  j)laced  by  the  said  accountant  in  bankruptcy  to  the  like  account,  and  be  sub- 
ject to  the  like  orders  and  restrictions,  to  wliich  the  said  sum  in  that  behalf 
mentioned  in  the  said  recited  act  is  thereby  directed  to  be  placed  and  to  be 
subject. 

I^VIII.  And  whereas  the  duties  of  the  several  persons  now  acting  as  com- 
missioners of  bankrupt  in  districts  and  places  for  which  such  persons  shall  have 
been  returned  and  appointed  under  the  provisions  of  the  said  recited  act,  and  the 
fees  and  emoluments  accustomed  to  be  received  by  them,  will  be  abolished  by 
the  provisions  of  this  act,  and  it  may  be  just  and  necessary  that  in  some  such 
cases  compensation  should  be  made  in  respect  of  such  fees  so  to  be  abolished  ; 
be  it  enacted,  Tliat  it  shall  and  may  be  lawful  for  the  lords  commissioners  of 
her  3Iajesty's  treasury,  by  examination  on  oath  or  otherwise,  which  oath  they 
and  each  of  them  are  and  is  hereby  authorized  to  administer,  to  inquire  into  and 
ascertain  the  annual  amount  of  the  lawful  fees  and  emoluments  of  such  com- 
missioners received  by  them,  and  to  award  to  such  one  or  more  of  the  said  com- 
missioners as  they  shall  deem  to  be  entitled  to  the  same  an  annuity  or  annuities, 
of  such  amount  and  for  such  term  as  the  said  lords  of  the  treasury  shall  find  to 
be  a  fair  and  reasonable  compensation  for  the  loss  to  be  sustained  by  such  of 
the  said  commissioners,  and  shall  certify  the  amount  of  such  annuity,  in  writing 
under  their  hands,  to  the  lord  chancellor,  who  shall  thereupon  have  power  to 
order  the  amount  so  certified  as  payable  to  each  such  commissioner  to  be  ])aid 
out  of  the  monies  standing  to  the  credit  of  the  accountant  in  bankruptcy  in  tlie 
bank  of  England,  to  the  account  intituled  "  The  Secretary  of  Bankrupts'  Compen- 
sation Account,"  (but  subject  and  without  prejudice  to  the  payment  of  all 
salaries  and  sums  of  money  by  any  act  or  acts  now  in  force  authorized  to  be 
paid  thereout,)  and  the  same  shall  be  payable  and  paid  accordingly  to  such  re- 
spective persons  aforesaid,  without  any  deduction  whatsoever:  Provided  always, 
that  the  annual  sum  to  be  so  payable  to  any  commissioner  shall  not  exceed  two- 
thirds  of  the  average  annual  amount  of  the  sums  (other  than  any  sum  or  sums 
for  travelling)  received  by  them  respectively  as  such  commissioners  for  tlie  last 
five  years,  or  such  portion  of  that  period  as  any  of  them  acted  as  a  commissioner, 
and  that  such  annuity  shall  not  be  paid  to  any  commissioner,  who  at  any  time 
after  the  commencement  of  this  act  shall  be  appointed  to  hold  any  public  office 
or  employment  of  an  annual  value  greater  than  the  annuity  to  be  so  certified  as 
payable  to  him,  so  long  as  any  such  office  or  employment  shall  be  so  held  ;  and 
provided  also,  that  no  person  shall  be  entitled  to  such  compensation  or  allowance 
as  aforesaid  whose  appointment  to  his  office  was  qualified  by  any  condition  or 
reservation  expressed  in  his  appointment,  or  otherwise  made  known  to  such 
person,  that  such  office  or  the  emoluments  thereof  were  to  be  held  and  enjoyed 
subject  to  any  future  provisions  to  be  made  by  Parliament  touching  the  same,  or 
without  any  claim  to  compensation  in  case  the  same  should  cease,  or  be  subjected 
to  any  regulation. 

LIX.  And  be  it  enacted,  Tliat  it  shall  be  lawful  for  her  Majesty,  after  the 
]>assing  of  this  act,  by  a  commission  or  commissions  under  the  great  seal,  to  ap- 
point as  many  persons  as  her  Majesty  shall  think  fit,  not  exceeding  twelve  per- 
sons, being  Serjeants  or  barristers  at  law  of  not  less  than  seven  years  standing  at 
the  bar,  to  be  commissioners  of  the  court  of  bankruptcy,  in  addition  to  the  present 
commissioners  of  the  said  court,  to  act  in  the  prosecution  of  fiats  in  bankruptcy 
ill  the  country,  and  that  they  and  their  successors  shall  take  the  like  oath  before 
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the  lord  chancellor  as  is  at  present  administered  to  commissioners  of  the  said 
court,  and  having  once  taken  the  said  oath  shall  not  be  again  required  to  take 
the  same  ;  and  that  any  one  or  more  of  such  additional  commissioners  shall  and 
may  form  a  district  court  of  bankruptcy  for  the  purpose  of  this  act,  and  that 
every  such  court  shall  be  authorized  to  act  in  the  prosecution  of  fiats  in  bank- 
ruptcy in  the  country,  at  such  place  and  in  and  for  such  district  as  her  Majesty, 
with  the  adrice  of  her  privy  council,  shall  be  pleased  to  direct ;  and  that  it  shall 
be  lawful  for  her  Majesty,  with  the  advice  aforesaid,  to  describe,  and  from  time 
to  time  to  alter,  the  limit  and  extent  of  every  such  district  as  to  her  Majesty 
shall  seem  fit :  Provided  always,  that  nothing  herein  contained  shall  prevent  the 
lord  chancellor,  when  he  shall  deem  it  expedient,  from  directing  any  fiat  in 
bankruptcy  to  the  court  of  bankruptcy. 

LX.  And  be  it  enacted,  That  upon  the  death,  resignation,  or  removal  from 
oflSce  of  any  of  the  said  additional  commissioners,  or  of  any  of  their  successors, 
it  shall  be  lawful  for  her  Majesty,  from  time  to  time,  by  a  commission  under  the 
great  seal,  to  supply  such  vacancy. 

LXI.  And  be  it  enacted.  That  it  shall  be  lawful  for  her  Majesty,  after  the 
passing  of  this  act,  under  her  royal  sign  manual,  from  time  to  time  to  appoint 
any  number  not  exceeding  twelve  deputy  registrars,  in  addition  to  the  present 
deputy  registrars  in  the  court  of  bankruptcy,  to  act  as  such  in  the  country,  and 
to  attend  upon  and  assist  the  said  additional  commissioners  of  the  court  of  bank- 
ruptcy in  the  prosecution  of  fiats  in  bankruptcy  in  the  country,  in  such  manner 
as  may  be  found  most  expedient  for  furthering  such  business,  and  as  the  lord 
chancellor  shall  from  time  to  time  by  any  order  direct. 

LXII.  And  be  it  enacted.  That  the  additional  commissioners  and  deputy 
registrars  to  be  appointed  under  this  act  shall  hold  their  respective  oflRces  during 
their  good  behaviour,  and  that  they  shall  be  subject  and  liable  to  such  and  the 
like  privileges,  prohibitions,  disabilities,  prosecutions,  penalties,  and  punishments 
as  are  by  the  said  recited  act  imposed  or  directed  with  respect  to  the  commis- 
sioners and  deputy  registrars  appointed  under  such  act,  and  the  enactments 
therein  contained  in  that  behalf,  except  as  otherwise  directed  by  this  act,  shall 
extend  and  be  applicable  to  the  additional  commissioners  and  deputy  registrars 
to  be  appointed  under  this  act ;  and  that  after  the  passing  of  this  act,  on  the 
death,  resignation,  promotion,  or  removal  of  either  of  the  two  registrars  for  the 
time  being  of  the  court  of  bankruptcy,  the  vacancy  thereby  occasioned  shall  be 
filled  up  by  such  one  of  the  deputy  registrars  for  the  time  being  appointed  or 
to  be  appointed  by  virtue  of  the  said  recited  act,  or  of  this  act,  as  the  lord  chan- 
cellor shall  think  fit  to  appoint. 

LXIII.  And  be  it  enacted,  That  the  accountant  in  bankruptcy,  the  registrar 
and  deputy  registrars  of  the  court  of  bankruptcy,  and  also  the  official  assignees 
and  the  messengers  and  ushers  of  the  said  court,  for  the  time  being,  shall  be 
exempt  and  disqualified  from  being  returned  and  from  serving  on  any  juries  or 
inquests  whatsoever,  and  shall  not  be  inserted  in  any  lists  of  men  qualified  or 
liable  to  serve  as  jurors,  and  that  they  shall  also  be  exempt  and  disqualified  from 
serving  any  parochial  office  whatsoever. 

LXIV.  And  be  it  enacted.  That  from  and  after  the  passing  of  this  act  the 
court  of  review  in  bankruptcy  may  be  formed  by  one  judge  of  the  said  court. 

LXV.  And  be  it  enacted,  That  the  judges  of  the  court  of  review  in  bank- 
ruptcy shall  take  rank  and  precedence  next  after  the  judges  of  the  superior  courts 
of  Westminster  Hall. 

LXVI.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  lord  chancellor,  by 
any  general  or  other  order,  whenever  he  shall  think  fit,  to  direct  the  coiu"t  autho- 
rized to  act  in  the  prosecution  of  any  fiat  in  bankruptcy  to  hear,  determine,  and 
make  order  in  any  matter  in  bankruptcy  heretofore  within  the  original  jurisdiction 
of  the  court  of  review,  or  any  judge  of  the  said  court ;  provided  nevertheless, 
that  any  such  order  shall  be  subject  to  be  discharged,  reversed,  or  altered  by  the 
court  of  review  upon  an  appeal,  and  that  any  commissioner  of  the  court  of  bank- 
ruptcy authorized  to  act  in  the  prosecution  of  any  fiat  directed  to  the  court  of 
bankruptcy  shall  be  deemed  and  taken  to  be  a  court  authorized  to  act  in  the 
prosecution  of  such  fiat,  and  that  all  matters  and  duties  by  this  act  directed  or 
authorized  to  be  done  and  performed  by  the  court  of  bankruptcy  shall  and  may 
be  done  and  performed  by  any  one  or  more  of  the  commissioners  appointed  or  to 
be  appointed  by  virtue  of  the  said  recited  act,  and  that  every  court  authorized  to 
act  and  acting  in  the  prosecution  of  any  fiat  in  bankruptcy  now  issued,  or  here- 
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after  to  be  issued,  or  in  execution  of  any  duty  imposed  or  to  be  imposed  on  such 
court  by  this  or  any  other  act  liereai'ter  to  be  in  force,  shall  have,  use,  and  exer- 
cise all  the  powers,  rights,  privileges,  and  incidents  of  a  court  of  record. 

LXVII.   And  be  it  enacted,  That  all  affidavits  to  be  made  or  used  in  matters    Before  whom 
of  bankruptcy,  or  under  or  by  virtue  of  any  statute  relating  to  bankrupts  or  of   affidavits  are  to 
this  act,  shall  and  may  be  sworn  before  the  court  of  review,  or  before  either  of  be  sworn, 
the  subdivision  courts  in  bankruptcy,  or  any  commissioner,  or  the  master,  or  any 
registrar,  or  deputy  registrar  of  the  court  of  bankruptcy,  or  master  in  ordinary  or 
extraordinary  of  the  high  court  of  chancery,  or  in  Scotland  or  Ireland  before  a 
magistrate  of  tlie  county,  city,  town,  or  place  where  any  such  affidavit  shall  be 
sworn,  or  elsewhere  before  a  magistrate,  and  attested  by  a  notary,  or  before  a 
British  minister,  consul,  or  vice  consul. 

LXVIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  tlie  said  several  sub- 
division courts,  and  the  court  authorized  to  act  in  the  prosecution  of  any  fiat  in 
bankruptcy,  in  all  matters  within  the  jurisdiction  of  such  respective  courts,  to 
take  the  whole  or  any  part  of  the  evidence  either  viva  voce  on  oath,  or  upon 
affidavits  to  be  sworn  as  aforesaid. 

LXIX.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  several  sub- 
division courts,  and  the  court  authorized  to  act  in  the  prosecution  of  any  fiat  in 
bankruptcy,  in  all  matters  before  such  courts  respectively,  to  award  such  costs 
as  to  such  courts  shall  seem  fit  and  just;  and  in  all  cases  in  which  costs  shall 
be  so  awarded  against  any  person  by  any  such  court  it  shall  and  may  be  lawful 
for  such  court  to  cause  such  costs  to  be  recovered  from  such  person  in  the  same 
manner  as  costs  awarded  by  a  rule  of  any  of  the  superior  courts  at  Westminster 
may  be  recovered  ;  and  that  the  like  remedies  may  be  had  upon  an  order  of  such 
court  for  costs  as  upon  a  rule  of  any  of  the  said  superior  courts  for  costs. 

LXX.    And  be  it  enacted,  That  it  sliall  be  lawful  for  the  commissioners  of    Rules  to  be 
the  court  of  bankruptcy  authorized  to  act  in  the  prosecution  of  fiats  in  bank-    made  for  regn- 
ruptcy  in  London,  or  the  major  part  of  them,  and  such  of  the  commissioncra  to    lating  tlie  forms 
be  appointed  under  this  act  as  shall  be  nominated  by  the  lord  chancellor  for  that    of  ))roccedings 
purpose,  to  make  from  time  to  time,  subject  to  the  sanction  and  confirmation  of    to  be  observed 
the  lord  chancellor,  general  rules  and  orders  for  regulating  the  forms  of  pro-    in  the  courts, 
ceedings  (where  not  provided  for  by  this  act)  and  the  practice  to  be  observed  in    ivc.  under  fiats 
every  court  authorized  to  act  in  the  prosecution  of  fiats  in  bankruptcy.  in  bankruptcy. 

LXXI.    And  be  it  enacted.  That  the  piece  or  parcel  of  ground  described  in    Buildin"-  for 
and  conveyed  by  the  indenture  of  feoffment  recited  in  an  act  made  and  passed    ti^p  transaction 
in  the  first  and  second  years  of  the  reign  of  his  late  Majesty  King  George  the    of  business  in 
Fourth,  intituled  An  Act  to  repeal  so  much  of  an  Act  of  the   Fijth  Year  of  the    bankruiitcv  in 
lieign  of  His  late  Majesty  King  George  the    Second,  relating  to  Bankrupts,  as  re-    London  vested 
quires  the  Meetings  under  Commissions  of  Bankrvpt   to  he  holden  in  the  Guildhall    j^  ti,g  coinmis- 
of  the  City  of  London,  and  for  building  Offices  in  the  said  City  for  the  Meetings  of   sioners  of  the 
the  Commissioners,  and  fur  the  7nore  regular  Transaction  of  Business  in  Bankruptcy,    court  of  bank- 
er expressed  so  to  be,  and  all  erections  and  buildings   now  or   hereafter  to  be    mntcv  for  the 
erected  and  built  thereon,  and  the  fee  simple  and  inheritance  thereof,  shall  from    time  bein^  ap- 
henceforth  be  and   become,  and   remain  and  continue  vested  in  her  Majesty's    pointed  under 
commissioners  for  the  time  being  of  the  court  of  bankruptcy  acting  in  tiie  pro-    i  &  2  W  4 
secution  of  fiats  in  bankruptcy   in   London,  and  their  successors,  as  commis-    c   .56     1  &  "? 
sioners  of  the  said  court,  in  trust  for  her  Majesty,  for  the  same  intent  and  pur-    q   4_   p    j  ]  ij 
pose  as  by  the  said  act  is  enacted  and  declared  concerning  the  commissioners 
and  trustees  thereby  nominated  ;  and  the  person  or  persons  now  being  commis- 
sioners and  trustees  by  virtue  of  the  said  act  siiall  cease  to  be  such  commissioners 
or  trustees ;  and  tlie  said  commissioners  for  the  time  being  of  the  said  court, 
and  their  successors,  sliall  and  may  in  all  things  act  in  the  future  management, 
carrying  on,  and  execution  of  the  purposes  and  trusts  of  the  said  act,  and  with 
the  like  power  and  authority,  to  all  intents  and   purposes,  as  is  given   by  the 
said  act  to  the  commissioners  and  trustees  therein  named ;  and  the  clauses  and 
provisions  in  the  said  act  applicable  to  the  commissioners  and  trustees  therein 
named  shall  extend  and  be  applicable  to  the  said  commissioners  for  the  time 
being  of  the  said  court,  in  the  further  execution  of  the  purposes  and  trusts  of  the 
said  act. 

LXXII.  And  be  it  enacted,  that  the  building  erected  on  the  said  piece  or  Buildin"-  to  be 
parcel  of  ground  shall  from  and  after  the  passing  of  this  act  be  called  the  Court  called  the  Court 
of  Bankruptcy.  of  Bankruptcy. 

LXXIII.  And  be  it  enacted,  That  the  registrar  of  the  court  of  bankruptcy    Retristrar  to 
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for  the  time  being  acting  at  the  said  court  in  Basingliall  Street  shall  keep  books 
in  which  he  shall  enter,  in  a  form  to  be  prepared  by  him,  subject  to  the  sanction 
of  the  commissioners  of  the  court  of  bankruptcy  acting  in  the  city  of  London  as 
afoiesaid,  or  the  major  part  of  them,  and  approved  of  by  the  lord  chancellor,  an 
abstract  of  the  jiroceedings  filed  in  the  court  of  bankruptcy,  or  such  part  thereof 
as  shall  be  necessary  to  give  a  correct  view  of  the  estate  to  which  such  pro- 
ceedings shall  relate,  and  the  management  thereof,  with  an  alphabetical  index 
to  each  book,  and  a  general  alphabetical  index  to  the  whole  of  such  books, 
which  books  shall  be  open  to  all  concerned. 

LXXIV.  And  be  it  enacted.  That  as  and  when  any  vacancy  may  occur  by 
the  deatli,  removal,  or  retirement  of  the  clerk  of  enrolments  to  the  court  of 
bankruptcy,  such  vacancy  shall  not  be  supplied,  but  the  duties  and  business  of 
such  officer  shall  thenceforth  be  performed  by  the  registrar  of  the  court  of  bank- 
ruptcy acting  in  Basinghall  Street  as  aforesaid,  who  shall,  with  respect  to  such 
duties  and  business,  stand  and  be  in  the  place  of  such  officer  to  all  intents  and 
purposes  whatsoever. 

LXXV.  And  be  it  enacted,  That  all  such  fees  as  are  receivable  by  virtue  of 
an  act  passed  in  the  second  and  third  years  of  the  reign  of  his  late  Majesty, 
intituled  An  Act  to  amend  the  Laws  relating  to  Bankrupts,  and  directed  to  be 
applied  as  therein  mentioned,  shall,  from  and  after  the  death,  removal,  or  retire- 
ment of  the  said  clerk  of  enrolments,  be  received  by  the  said  registrar  for  the 
time  being  acting  in  Basinghall  Street  as  aforesaid,  and  be  paid  by  him,  at  such 
times  as  the  lord  chancellor  shall  by  any  order  direct,  into  the  bank  of  England, 
to  the  credit  of  the  accountant  in  bankrupt,  to  the  account  intituled  "  The 
Secretary  of  Bankrupts'  Account,"  and  shall  be  ajiplicable  to  all  the  purposes 
of  the  said  account,  and  be  subject  to  the  like  orders  as  other  monies  paid  or 
directed  to  be  paid  in  to  the  said  account. 

LXXVI.  And  be  it  enacted.  That  out  of  the  fund  placed  to  the  credit  of  the 
accountant  in  bankruptcy,  intituled  "  Tlie  Secretary  of  Bankrupts'  Account," 
there  shall  be  paid,  by  the  governor  and  company  of  the  bank  of  England,  by 
virtue  of  any  order  or  orders  of  the  lord  chancellor  to  be  from  time  to  time 
made  for  tliat  purpose  without  any  draft  from  the  accountant  in  bankruptcy,  the 
several  salaries  herein-after  mentioned  ;  that  is  to  say,  the  net  yearly  sum  of  two 
thousand  five  himdred  pounds  to  Sir  John  Cross,  knight,  judge  of  the  court  of 
bankruptcy,  and  his  successors  in  the  office  of  such  judge  ;  the  net  yearly  sum 
of  two  thousand  jjounds  to  each  commissioner  of  the  said  court  appointed  under 
the  said  recited  act,  and  acting  in  the  prosecution  of  fiats  in  bankruptcy  in  the 
city  of  London,  and  his  successors  in  the  office  of  such  commissioner ;  tlie  net 
yearly  sum  of  one  thousand  eight  hundred  pounds  to  each  commissioner  of  the 
said  court  to  be  appointed  under  this  act  to  act  in  the  prosecution  of  fiats  in 
bankruptcy  in  the  country,  and  his  successors  in  the  office  of  such  commis- 
sioner ;  the  net  yearly  sum  of  one  thousand  pounds  to  each  registrar  of  the  said 
court  appointed  under  the  said  recited  act,  and  his  successors  in  such  office;  the 
net  yearly  sum  of  eight  hundred  pounds  to  each  deputy  registrar  of  the  said 
court  appointed  under  the  said  recited  act,  and  acting  as  such  in  the  city  of 
London,  and  his  successors  in  such  office;  and  the  net  yearly  sum  of  six  hundred 
pounds  to  each  deputy  registrar  of  the  said  court  to  be  appointed  under  this 
act  to  act  as  such  in  the  country,  and  his  successors  in  such  office  ;  which  salaries 
sliall  be  free  from  all  taxes,  deductions,  and  abatements  whatsoever  out  of  the 
same,  or  any  i>art  thereof,  except  the  tax  on  income,  and  shall  be  paid  quarterly, 
on  the  eleventh  day  of  January,  the  eleventh  day  of  April,  the  eleventh  day  of 
July,  and  the  eleventh  day  of  October  in  every  year,  by  equal  portions  ;  and 
the  first  of  such  payments  to  the  said  judge,  and  each  commissioner,  registrar, 
and  deputy  registrar,  acting  in  London  as  aforesaid,  or  a  proportionate  part 
thereof,  to  be  computed  from  the  time  of  the  passing  of  this  act,  or,  as  to  any 
such  officer  appointed  after  the  passing  of  this  act,  from  the  time  of  his  ajipoint- 
ment,  shall  ))e  made  on  such  of  the  same  days  of  payment  as  sliall  first  happen 
after  the  jiassing  of  this  act,  or  date  of  the  appointment  of  such  officer,  as  the 
case  may  be  ;  and  the  first  of  such  payments  to  each  commissioner  and  deputy 
registrar  to  be  appointed  under  this  act  to  act  in  the  country  as  aforesaid,  or  a 
proportionate  part  thereof,  to  lie  computed  from  the  time  of  the  appointment  of 
such  commissioner  and  deputy  registrar  respectively,  shall  be  made  on  such  of 
the  same  days  of  payment  as  shall  first  happen  after  the  date  of  such  appoint- 
ment ;  and  that  upon  the  resignation,  death,  or  removal  from  office  of  any  such 
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judge,  commissioner,  registrar,  or  deputy  registrar  respectively,  such  judge, 
commissioner,  registrar,  and  deputy  registrar  respectively,  or  their  respective 
executors  and  administrators,  as  the  case  may  be,  shall  be  paid  such  proportionate 
part  of  their  respective  salaries  as  aforesaid  as  shall  have  accrued  from  the  times 
of  the  commencement  of  such  salaries  respectively,  or  from  the  last  quarterly 
day  of  payment  thereof  to  the  time  of  such  resignation,  death,  or  removal  from 
office ;  and  that  the  succeeding  judge,  commissioner,  registrar,  and  deputy 
registrar  respectively  shall  be  paid  such  proportionate  part  of  their  respective 
salaries  as  shall  be  accruing,  or  shall  accrue  from  the  day  of  the  resignation, 
death,  or  removal  from  office  of  the  preceding  judge,  commissioner,  registrar,  or 
deputy  registrar  respectively. 

LXXVII.    And  be  it  enacted.  That  it  shall  be  lawful  for  the  lord  chancellor,    Power  to  lord 
by  any  order  or  orders  of  the  lord  chancellor  to  be  made  from  time  to  time  on  a    chancellor  to 
petition  presented  to  him  for  that  purpose,  to  order  (if  he  shall  so  think  fit)  to    order  retiring 
be  paid  out  of  the  interest  and  dividends  that  have  arisen  or  may  arise  from  the    annuity  to 
securities  now  or  hereafter  to  be  placed  in  the  bank  of  England  to  the  account   judge  and  com- 
intituled  "  The  Bankruptcy  Fund  Account,"  (but  subject  and  without  prejudice    missioners  of 
to  the  payment  of  all  salaries  and  sums  of  money  by  any  act  or  acts  now  in    the  court  of 
force  directed  or  authorized  to  be  paid  thereout,)  the  annuities  following ;  that    bankruptcy 
is  to  say,  an  annuity  or  clear  yearly  sum  of  money  not  exceeding  one  thousand    and  their  suc- 
five  hundred  pounds  to  Sir  John  Cross,  knight,  judge  of  the  court  of  bankruptcy,    cessors. 
or  any  of  his  successors  in  the  office  of  such  judge ;  an  annuity  or  clear  yearly 
sum  of  money  not  exceeding  one  thousand  two  hundred  pounds  to  any  commis- 
sioner of  the  court  of  bankruptcy  appointed  under  the  said  recited  act,  or  any  of 
his  successors  in  the  office  of  such   commissioner ;  an  annuity  or  clear  yearly 
sum  of  money  not  exceeding  one  thousand  pounds  to  any  commissioner  of  the 
court  of  bankruptcy  to  be  appointed  under  this  act,  or  any  of  his  successors  in 
the  office  of  such  commissioner,  if  and  when  any  such  judge  or  commissioner 
shall  be  afflicted  with  some  permanent  infirmity  disabling  him  from  the  due 
execution  of  his  office,  and  shall  be  desirous  of  resigning   the  same ;  and  the 
annuity  or  clear  yearly  sum  mentioned  in  any  such  order  shall  be  paid  by  the 
governor  and  company  of  the  bank  of  England  out  of  the  interest  and  dividends 
of  the  said  securities  (but  subject  and  without  prejudice  as  aforesaid),  by  equal 
quarterly  payments,  on  the  fifth  day  of  January,  the  fifth  day  of  April,  the  fifth 
day  of  July,  and  the  tenth  day  of  October  in  every  year,  to  such  judge  or  com- 
missioner from  the  period  when  he  shall  resign  his  said  office,  for  the  term  of  his 
life,  free  from  taxes,  except  the  tax  on  income. 

LXXVII  I.   And  be  it  enacted.  That  out  of  the  interest  and  dividends  that    Provision  for 
have  arisen  or  may  arise  from  the  government  or  parliamentary  securities  now    salary  of  ac- 
or  hereafter  to  be  placed  in  the  bank  of  England  to  the  said  account,  intituled    countant  in 
"  The  Bankruptcy  Fund  Account,"  there  shall  be  paid  by  the  governor   and    bankruptcy ; 
company  of  the  bank   of  England,  by  virtue  of  any  order  or  orders  of  the  lord    for  appointment 
chancellor,  to  be  made  from  time  to  time  for  that  purpose,  the  salaries  and  sums    of  such  addi- 
foUowing ;  that  is  to  say,  to  the  accountant  in  bankruptcy,  such  sum  by  way  of  tional  clerks  to 
salary  as  the  lord  chancellor  shall  direct,  not  exceeding  the  yearly  sum  of  one    such  account- 
thousand  five  hundred  pounds,  to  be  paid  and  payable  in  like  manner  and  at    ant,  or  to  the 
such  times  as  the  salary  heretofore  payable  to  the  accountant  in  bankruptcy,    registrar,  as  the 
and  such  further  annual  sum  as  the  lord  chancellor  shall  think  reasonable  for    lord  chancellor 
the  payment  of  such  salaries  as  the  lord  chancellor  shall  direct  to  the  clerks  for    may  think  fit ; 
the  time  now  being,  and  their  successors,  and  to  such  additional  clerks  to  such 
accountant  or  to  the  registrar  of  the  court  of  bankruptcy  acting  at  the  said  court 
in    Basinghall    Street,   as    the  lord  chancellor  shall  deem  fit  to  appoint ;   and 
authority  is  hereby  given  to  the  lord  chancellor  to  appoint  such  clerks,  and  to 
reduce  or  increase  the  number  of  clerks  to  the  said  accountant  or  registrar  as 
occasion  may  be  or  require,  the  same  salaries  to  be  paid  quarterly  on  such  days 
and  in  such  manner  as  the  lord  chancellor  shall   by  any  order  in  that  behalf 
direct ;  and  also  to  such  persons  as  the  lord  chancellor  shall  direct,  such  sum  or    and  also  for 
sums  of  money  as  the  lord  chancellor  shall  think  reasonable,  for  expenses  to  be    expenses  to  be 
incurred  at  any  time  after  the  passing  of  this  act,  with  the  sanction  and  approval    incurred  for 
of  the  lord  chancellor,  in  providing  and  keeping  in  repair  courts  in  the  country    the  purposes 
with  necessary  appurtenances  for  the  purposes  of  this  act,  or  in  alterations  or    of  the  act. 
improvements  of  the  offices  of  the  said  accountant  and  of  the  registrars  of  the 
court  of  bankruptcy,  or  any  other  of  the  offices  of  the  same  court,  for  the  pur- 
pose of  rendering  the  same  fit  for  the  convenient  reception  and  despatch  of  the 
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business  of  such  offices,  and  for  the  convenient  occupation  of  the  officers  of  the 
said  court,  and  for  the  supply  of  law  books  for  the  use  of  the  said  court,  or 
generally  for  such  expenses  in  carrying  this  act  into  effect  as  the  lord  chancellor 
may  think  fit ;  and  also  such  annual  sum  or  sums  of  money  as  the  lord  chan- 
cellor shall  think  reasonable  for  the  rent  of  any  buildings  or  rooms  which  by 
any  order  of  the  lord  chancellor  may  be  taken  for  any  officers  of  the  said  court, 
or  otherwise  for  the  use  of  the  said  court,  and  for  keeping  up  a  necessary  supply 
of  books  for  the  use  of  the  said  court ;  and  the  several  courts  which  shall  be 
provided  by  virtue  of  this  act,  with  the  appurtenances  and  effects  belonging 
thereto,  shall  vest  in  the  respective  commissioners  to  be  appointed  under  this 
act  for  the  time  being,  forming  such  respective  courts,  and  their  successors  in 
such  office,  in  trust  for  the  purposes  of  this  act ;  and  there  shall  be  charged  to 
and  paid  out  of  the  estate  of  the  bankrupt  under  every  fiat  prosecuted  in  the 
country,  for  every  sitting  under  such  fiat,  the  sum  of  ten  shillings,  by  way  of 
charge  for  the  use  of  the  court,  such  charge  to  be  received  and  accounted  for 
and  paid  into  the  bank  of  England  to  the  account  intituled  "  Interest  arising 
from  the  Bankruptcy  Fund  Account,"  at  such  time  and  in  such  manner  as  the 
lord  chancellor  shall  from  time  to  time  direct,  and  such  charge  to  be  subject  to 
abolition  or  reduction  as  the  lord  chancellor  may  in  his  discretion  think  fit, 
having  regard  from  time  to  time  to  the  amount  of  the  interest  and  dividends 
arising  from  the  bankruptcy  fund  account,  and  the  charges  thereupon. 

LXXIX.  And  be  it  enacted.  That  every  warrant  issued  by  any  court  au- 
thorized to  act  in  the  prosecution  of  fiats  in  bankruptcy  shall  be  under  the  hand 
and  seal  of  one  of  the  commissioners  acting  in  the  prosecution  of  fiats  in  bank- 
ruptcy in  such  court ;  and  every  summons  issued  by  any  such  court  shall  be  in 
writing  under  the  hand  of  one  of  such  commissioners. 

LXXX.  And  be  it  enacted.  That  if  in  any  case  it  shall  be  shown  by  affidavit 
to  the  satisfaction  of  the  court  authorized  to  act  in  the  prosecution  of  any  fiat  in 
bankruptcy,  by  which  a  summons  shall  have  been  issued,  that  the  party  to  whom 
such  summons  is  directed  is  keeping  out  of  the  way,  and  cannot  be  personally 
served  with  such  summons,  and  that  due  pains  have  been  taken  to  effect  such 
personal  service,  it  shall  be  lawful  for  the  court  by  which  such  summons  shall 
have  been  issued  to  order,  by  endorsement  upon  such  summons,  that  the  de- 
livery of  a  copy  of  such  summons  to  the  wife,  or  servant,  or  some  adult  inmate 
of  the  house  or  family  of  the  party,  at  his  usual  or  last  known  place  of  abode  or 
business,  and  explaining  the  purport  thereof  to  such  wife,  servant,  or  inmate, 
shall  be  equivalent  to  personal  service,  and  in  every  such  case  the  service  of 
such  summons  in  pursuance  of  such  order  shall  be  and  be  deemed  and  taken  to 
be  of  the  same  force  and  effect,  to  all  intents  and  purposes,  as  if  a  copy  of  such 
summons  bad  been  delivered  to  the  party  in  person. 

LXXX  I.  And  be  it  enacted.  That  any  bankrupt  or  other  person  who  shall, 
upon  any  examination  upon  oath  or  affirmation  before  the  court  authorized  to 
act  in  the  prosecution  of  any  fiat  in  bankruptcy,  or  in  any  affidavit,  or  deposition, 
or  solemn  affirmation,  authorized  or  directed  by  this  or  any  other  act  relating  to 
bankrupts,  wilfully  and  corruptly  give  false  evidence,  or  wilfully  and  corruptly 
swear  or  affirm  anything  which  shall  be  false,  being  convicted  thereof,  shall  be 
liable  to  the  penalties  of  wilful  and  corrupt  perjury. 

LXXXII.  And  be  it  enacted.  That  all  sums  of  money  forfeited  under  this 
act,  or  by  virtue  of  any  conviction  for  perjury  committed  in  any  oath  hereby 
directed  or  authorized,  may  be  sued  for  by  the  assignees  of  the  estate  and  effects 
of  any  bankrupt  in  any  of  her  Majesty's  superior  courts  of  record,  and  the 
money  so  recovered  (the  charges  of  suit  be  deducted)  shall  be  divided  among 
the  creditors. 

LXXXIII.  And  be  it  enacted.  That  all  bills  of  charges,  fees,  and  disburse- 
ments of  any  auctioneer,  appraiser,  broker,  valuer,  or  accountant  employed  by 
any  assignee  or  messenger  or  bankrupt  under  any  fiat  in  bankruptcy,  for  busi- 
ness done  under  such  employment,  shall  ?)e  settled  by  the  court  authorized  to 
act  in  the  prosecution  of  such  fiat,  and  the  amount  of  the  bills  so  settled,  and 
no  more,  shall  be  paid  to  or  recoverable  by  such  auctioneer,  appraiser,  broker, 
valuer,  or  accountant. 

LXXXIV.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  lord  chancellor, 
by  any  order  or  orders  of  the  lord  chancellor,  to  be  made  from  time  to  time  on  a 
petition  presented  to  him  for  that  purpose,  to  order  (if  he  shall  think  fit)  an 
annuity  or  clear  yearly  sum  of  money  to  be  paid  to  any  person  executing  the 
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office  of  accountant  in  bankruptcy,  or  of  registrar,  or  deputy  registrar  under  the 
said  recited  act  or  this  act,  not  exceeding  two-third  parts  of  the  yearly  salary 
which  such  person  shall  under  this  act  be  entitled  to  at  the  time  of  presenting 
such  petition,  to  be  paid  out  of  the  interest  and  dividends  that  have  arisen  or 
may  arise  from  the  securities  now  or  hereafter  to  be  placed  in  the  bank,  of 
England  to  the  account  intituled  "  The  Bankruptcy  Fund  Account  "  (but  sub- 
ject and  without  prejudice  as  aforesaid),  if  and  when  such  person  shall  be 
afflicted  with  some  permanent  infirmity  disabling  him  from  the  due  execution 
of  his  office,  and  shall  be  desirous  of  resigning  the  same ;  and  the  annuity  or 
yearly  sum  mentioned  in  such  order  or  orders  shall  be  paid  by  the  governor  and 
company  of  the  bank  of  England,  out  of  the  interest  and  dividends  of  the  said 
securities  (but  subject  and  without  prejudice  as  aforesaid),  by  equal  quarterly 
payments,  on  the  fifth  day  of  January,  the  fifth  day  of  April,  the  fith  day  of 
July,  and  the  tenth  day  of  October  in  every  year  to  such  person,  from  the  period 
wlien  he  shall  resign  his  said  office,  for  the  term  of  his  life,  free  from  taxes, 
except  the  tax  on  income, 

LXXXV.  And  be  it  enacted,  That  the  several  courts  authorized  to  act  in 
the  prosecution  of  fiats  in  bankruptcy  by  the  said  recited  act  or  by  this  act  shall 
be  auxiliary  to  each  otlier  for  proof  of  debts,  and  for  the  examination  of  wit- 
nesses on  oath,  or  for  either  of  such  purposes ;  and  the  court  so  acting  as  auxiliary 
in  the  prosecution  of  any  fiat  in  bankruptcy  in  the  examination  of  witnesses  shall 
possess  the  same  powers  to  compel  the  attendance  of  and  to  examine  witnesses, 
and  to  enforce  both  obedience  to  such  examination  and  the  production  of  books, 
deeds,  papers,  writings,  and  other  documents,  as  are  possessed  by  the  court  to 
which  such  fiat  is  directed :  provided  always,  that  all  such  examinations  of 
witnesses  shall  be  taken  down  in  writing,  and  shall  be  annexed  to  and  form 
part  of  the  proceedings  under  such  fiat,  and  that  no  such  proof  of  debts  or 
examination  of  witnesses  in  the  prosecution  of  any  fiat  shall  be  taken  by  any 
such  auxiliary  court  without  the  permission  in  writing  of  the  court  to  which  such 
fiat  is  directed. 

LXXXVI.  And  whereas  the  business  in  bankruptcy  is  liable  to  fluctuation: 
and  whereas  some  one  or  more  of  the  commissioners  or  deputy  registrars  of  the 
court  of  bankruptcy  appointed  or  to  be  appointed  by  virtue  of  the  said  recited 
act  or  of  this  act  may  occasionally  from  illness  or  other  reasonable  cause  be 
absent,  and  it  is  expedient  to  make  provision  for  such  circumstances  ;  be  it 
enacted,  that  it  shall  be  lawful  for  the  lord  chancellor  (as  occasion  may  require, 
and  for  such  time  as  the  lord  chancellor  shall  think  fit  to  allow)  to  authorize 
any  one  or  more  of  the  commissioners  or  deputy  registrars  respectively  of  the 
court  of  bankruptcy,  appointed  or  to  be  appointed  by  virtue  of  the  said  recited 
act,  or  other  person  having  the  like  qualification  as  is  required  by  the  said 
recited  act  for  a  commissioner  or  deputy  registrar  of  the  said  court  to  act  in  any 
district  in  the  country,  for  or  in  aid  of  any  one  or  more  of  the  commissioners  or 
deputy  registrars  respectively  of  the  court  of  bankruptcy  to  be  appointed  by 
virtue  of  this  act,  and  so  vice  versa ;  and  it  shall  also  be  lawful  for  the  lord 
chancellor  (as  occasion  may  require,  and  for  such  time  as  the  lord  chancellor 
shall  think  fit  to  allow)  to  authorize  any  one  or  more  of  the  commissioners  or 
deputy  registrars  respectively  to  be  appointed  by  virtue  of  this  act,  and  autho- 
rized to  act  under  the  provisions  of  this  act  in  any  one  district  in  the  country  to 
act  for  or  in  aid  of  any  one  or  more  of  the  commissioners  or  deputy  registrars 
respectively  to  be  appointed  by  virtue  of  this  act,  and  authorized  to  act  in  any 
other  district  in  the  country ;  and  that  any  commissioner  or  deputy  registrar 
respectively  of  the  said  court,  or  other  person  so  acting  as  aforesaid,  shall  have 
all  the  power,  jurisdiction,  and  authority,  and  perform  all  the  duties  of  the 
commissioner  or  deputy  registrar  respectively  for  or  in  aid  of  whom  such  com- 
missioner or  deputy  registrar  shall  so  act. 

LXXXVII.  Provided  always,  and  be  it  enacted.  That  any  commissioner  or 
deputy  registrar  of  such  court,  or  other  person  so  acting  for  or  in  aid  of  any 
commissioner  or  deputy  registrar  thereof,  shall  have  paid  to  him  Cand  in  the 
case  of  a  commissioner  or  deputy  registrar  so  acting,  in  addition  to  his  salary  as 
such  commissioner  or  deputy  registrar,)  by  the  governor  and  company  of  the 
bank  of  England,  by  virtue  of  any  order  or  orders  of  the  lord  chancellor,  to  be 
made  from  time  to  time  for  that  purpose,  out  of  the  interest  and  dividends  that 
have  arisen  or  may"arise  from  the  said  securities  now  or  hereafter  to  be  placed 
in  the  bank  of  England  to  the  said  account  intituled,  "  The  Bankruptcy  Fund 

n  2 


countant  in 
bankruptcy, 
registrars,  &c. 


Courts  acting 
in  the  prose- 
cution of  fiats 
in  bankruptcy 
to  be  auxiliary 
to  each  other 
for  proof  of 
debts  and  ex- 
amination of 
witnesses. 


Lord  chancel- 
lor may  autho- 
rize any  com- 
missioner or 
deputy  regis- 
trar of  the 
court  in  Lon- 
don, or  other 
qualified  per- 
son, to  act  for 
or  in  aid  of  any 
country  com- 
missioner, &c. 
and  vice  versa ; 
or  a  country 
commissioner, 
&c.  of  one  dis- 
trict to  act  for 
or  in  aid  of  any 
country  com- 
missioner, &c. 
of  any  other 
district,  as  may 
be  required. 

Travelling  ex- 
penses, &c.  of 
commissioners 
to  be  paid  out 
of  "  the  Bank- 
ruptcy Fund 
Account,"  and 
the  amount 
thereof  to  be  in 


CXCVl 


5  &  6  VICT.  CAP.  122. 


the  discretion 
of  the  lord 
chancellor. 

Secretary  of 
bankrupts  to 
receive  and 
account  for  a 
certain  fee. 


Fees  to  be 
taken  and  ac- 
counted for 
by  the  chief 
registrar. 


Fees  to  be 
taken  and  ac- 
counted for  in 
the  country  dis- 
trict courts. 


Power  to  lord 
chancellor  to 
reduce  fees. 


Returns  to  be 
made  to  Parlia- 
ment annually 
by  accountant 
in  bankruptcy 
and  by  official 
assignees. 


Account,"  (but  subject  and  without  prejudice  as  aforesaid,)  such  sum  of  money 
in  the  case  of  any  commissioner  or  deputy  registrar  so  acting,  for  travelling  and 
other  expenses,  and  in  the  case  of  any  other  person  so  acting,  for  services, 
travelling  and  other  expenses,  as  the  lord  chancellor  shall  deem  fit. 

LXXXVIII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  lord  chan- 
cellor's secretary  of  bankrupts  for  the  time  being  and  his  clerks,  and  he  and 
they  are  hereby  respectively  authorized  and  required,  to  receive  and  take  the 
fee  or  sum  of  two  shillings  and  sixpence  for  every  certified  copy  of  declaration 
of  insolvency,  and  the  amount  to  be  so  received  shall  be  by  the  said  secretary 
carried  to  the  account  of  the  first  schedule  of  fees  annexed  to  the  said  recited 
act,  and  be  applied  to  the  purposes  of  the  said  schedule. 

LXXXIX.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  chief  registrar 
of  the  court  of  bankruptcy  for  the  time  being,  and  his  clerks,  and  he  and  they 
are  hereby  respectively  authorized  and  required,  to  receive  and  take  the  several 
fees  and  sums  set  forth  in  the  schedule  of  fees  hereto  annexed,  in  respect  of  the 
business  therein  specified,  which  shall  be  transacted  in  London,  and  the  amount 
to  be  so  received  shall  be  by  him  accounted  for  and  applied  in  payment  of  such 
salaries  and  sums  of  money  to  clerks,  ushers,  and  other  under  officers  of  the  court 
of  bankruptcy  in  London  as  the  lord  chancellor  may  from  time  to  time  direct  and 
appoint,  and  the  yearly  surplus  (if  any)  of  such  monies  shall  be  divided  between 
the  two  registrars  and  the  deputy  registrars  of  the  said  court  acting  in  London 
in  such  proportions  as  the  lord  chancellor  shall  appoint. 

XC.  And  be  it  enacted.  That  there  shall  be  received  and  taken  in  the  several 
courts  authorized  to  act  in  the  prosecution  of  fiats  in  bankruptcy  in  the  country 
the  several  fees  and  sums  in  the  said  schedule  of  fees  hereto  annexed,  in  respect 
of  the  business  therein  specified  which  shall  be  transacted  in  the  country  ;  and 
that  all  such  fees  shall  be  accounted  for  and  paid  over  to  the  chief  registrar  of 
the  court  of  bankruptcy  acting  in  London,  and  shall  be  by  him  accounted  for 
and  applied  in  payment  of  such  salaries  and  sums  of  money  to  ushers  and  other 
under  officers  of  such  courts  in  the  country  as  the  lord  chancellor  may  from 
time  to  time  direct  and  appoint,  and  the  yearly  surplus  (if  any)  of  such  monies 
shall  be  divided  between  the  several  deputy  registrars  of  such  courts  in  the 
country  in  such  proportions  as  the  lord  chancellor  shall  appoint. 

XCI.  Provided  always,  and  be  it  enacted.  That  the  lord  chancellor  shall  have 
the  like  power  to  abolish  or  reduce  the  fees  mentioned  in  the  said  schedule  of 
fees  hereunto  annexed,  and  to  provide  for  the  salaries  and  sums  hereby  made 
payable  out  of  the  said  fees,  as  he  now  has  to  abolish  or  reduce  the  fees  mentioned 
in  the  second  schedule  of  fees  annexed  to  the  said  recited  act  and  to  provide  for 
the  salaries  and  sums  by  the  said  recited  act,  made  payable  out  of  the  said  last 
mentioned  fees;  and  it  is  hereby  further  provided,  that  on  or  before  the  first 
day  of  March  one  thousand  eight  hundred  and  forty-four,  if  Parliament  be  then 
sitting,  or  if  not,  within  fourteen  days  from  the  commencement  of  the  then  next 
session  of  Parliament,  there  shall  be  laid  before  Parliament  by  the  chief  regis- 
trar of  the  court  of  bankruptcy  for  the  time  being  a  return,  made  up  to  the 
tliirty-first  day  of  December  then  last,  of  the  total  amount  of  fees  received  by  or 
accounted  for  to  him  under  the  provisions  of  this  act,  and  of  the  application  of 
such  fees,  and  a  like  return  shall  be  afterwards  made  annually  at  the  same 
period  for  the  then  preceding  year  up  to  the  thirty-first  day  of  December  then 
last. 

XCIL  And  be  it  enacted,  That  on  or  before  the  first  day  of  March  in  every 
year  if  Parliament  be  then  sitting,  or  if  not  within  fourteen  days  from  the  com* 
mencement  of  the  then  next  session  of  Parliament,  there  shall  be  laid  before 
Parliament  by  the  following  officers  the  following  returns ;  that  is  to  say,  by 
the  accountant  in  bankruptcy,  a  return  showing  the  total  amount  of  monies  paid 
into  the  bank  of  England  to  the  credit  of  the  accountant  in  bankruptcy  and  of 
every  bankrupt's  estate  during  the  year  preceding  and  up  to  the  thirty-first  day 
of  December  in  that  year,  and  also  the  total  amount  of  monies  paid  out  under 
every  bankrupt's  estate  during  the  same  period  by  orders  of  court  or  of  any  judge 
or  commissioner  of  the  court  of  bankruptcy,  and  also  the  balances  of  the  said 
thirty-first  day  of  December  in  the  bank  of  England  standing  to  the  credit  of  the 
accountant  in  bankruptcy  and  of  every  bankrupt's  estate ;  and  by  every  official 
assignee,  whether  appointed  under  the  provisions  of  the  said  recited  act  or  of  this 
act,  a  return  showing  the  total  amount  of  his  receipts  and  payments  as  such 
official  assignee  during  the  year  preceding  and  up  to  the  thirty-first  day  of  De- 
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cember  in  that  year  upon  every  estate  under  his  charge  as  such  official  assignee, 
and  also  the  balances  appearing  in  or  by  the  books  of  such  official  assignee  to 
be  then  in  the  bank  of  England  standing  to  the  credit  of  the  accountant  in  bank- 
ruptcy and  of  every  such  estate,  and  also  the  balances  of  every  such  estate  then 
in  the  hands  or  under  the  power  or  control  of  such  official  assignee,  and  also  the 
several  sums  allowed  to  such  official  assignee  for  remuneration  and  for  petty 
expenses  under  every  such  estate,  such  last-mentioned  return  to  be  certified  by 
the  court  to  which  such  official  assignee  shall  be  attached,  and  both  such  returns 
to  be  subject  to  such  further  regulations  as  to  the  form  of  the  same  or  otherwise 
as  the  lord  chancellor  shall  from  time  to  time  think  fit  to  make. 

XCIII.  And  be  it  enacted,  That  the  words  and  expressions  herein-after  Construction 
mentioned,  which  in  their  ordinary  signification  have  a  more  confined  or  a  of  act, 
different  meaning,  shall  in  this  act,  except  where  the  nature  of  the  provision  or 
the  context  of  tlie  act  shall  exclude  such  construction,  be  interpreted  as  follows  ; 
that  is  to  say,  the  words  "  her  Majesty"  shall  mean  also  and  include  the  heirs  and 
successors  of  her  Majesty  ;  and  the  words  "  lord  chancellor  "  shall  mean  also 
and  include  the  lord  chancellor,  lord  keeper  and  lords  commissioners  for  the 
custody  of  the  great  seal  of  the  United  Kingdom,  for  the  time  being;  and  the 
words  "  fiat  or  fiats,  or  fiat  in  bankruptcy  or  fiats  in  bankruptcy  "  shall  mean 
also  and  include  any  commission  of  bankrupt ;  and  the  word  "  month  "  shall 
mean  a  calendar  month  ;  and  the  word  "  oath  "  shall  include  affirmation  where 
by  law  such  affirmation  is  required  or  allowed  to  be  taken  in  place  of  an  oath  ; 
and  the  word  "bank  of  England  "  shall  include  all  branches  thereof;  and  every 
word  importing  the  singular  number  only  shall  extend  and  be  applied  to  several 
persons  or  things  as  well  as  one  person  or  thing,  and  bodies  corporate  as  well  as 
individuals ;  and  every  word  importing  the  plural  number  shall  extend  and  be 
applied  to  one  person  or  thing  as  well  as  several  persons  or  things  ;  and  every 
word  importing  the  masculine  gender  only  shall  extend  and  be  applied  to  a 
female  as  well  as  a  male ;  and  that  this  act  shall  extend  to  aliens,  denizens,  and 
women,  both  to  make  them  subject  thereto  and  to  entitle  them  to  all  the  benefits 
given  thereby  ;  and  that  this  act  shall  not  extend  either  to  Scotland  or  Ireland, 
except  where  the  same  are  expressly  mentioned ;  and  that  this  act  shall  be  con- 
strued in  the  most  beneficial  manner  for  promoting  the  benefit  of  creditors  of 
bankrupts  and  the  ends  hereby  intended. 

XCI V.    And  be  it  enacted.  That  this  act  or  any  of  the  provisions  thereof  may    Act  may  be 
be  amended,  altered,  or  repealed  by  any  act  or  acts  to  be  passed  in  this  present    amended,  &c. 
session  of  Parliament.  this  session. 


SCHEDULES  referred  to  by  the  foregoing  Act 


SCHEDULE  (A). 
No.  1. 


Affidavit  for  summoning  a  Trader  Debtor. 


A.  B.  of  and  C  D.  of  severally  make  oath  and  say, 

and,  first  this  deponent  A.  B.  for  himself  saith.  That  E.  F.  is  justly  and  truly 
indebted  to  this  deponent  in  the  sum  of  pounds,  for,  ^c.  [^stating  the 

nature  of  the  debt  with  certainty  and  precision'\  ;  and  this  deponent  further  saith, 
that  the  said  E.  F.,  as  this  deponent  verily  believes,  is  a  trader  within  the 
meaning  of  the  statutes  relating  to  bankrupts,  or  some  or  one  of  them,  and 
resides  at  ;  and  that  an  account  in  writing  of  the  particulars  of  the 

demand  of  the  said  A.  B.,  amounting  to  the  said  sum  of  pounds, 

with  a  notice  thereunder  written  in  the  form  prescribed  by  the  statute  in  that 
case  made  and  provided,  purporting  to  require  immediate  payment  of  the  said 
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debt,  is  hereunto  annexed ;  and  this  deponent  C.  D.  for  himself  saith,  that  he 
did,  on  the  day  of  instant  \or  last],  personally  serve  the 

said  E.  F.  with  a  true  copy  of  the  said  account  and  notice. 
Sworn,  Sfc. 


No.  2. 

Particulars  of  Demand,  and  Notice  requiring  Payment, 

To  E.  F.  of 
The  following  are  the  particulars  of  the  demand  of  the  undersigned  A.  B.  of 
against  you  the  said  E.  F.,  amounting  to  the  sum  of 
pounds,      [//ere  copi/  the  accoM?j<.] 

Take  notice,  that  I  the  said  A.  B.  hereby  require  immediate  payment  of  the 
said  sura  of  pounds.      Dated  this  day  of  in 

the  year  of  our  I>ord 

(Signed)  A.  B. 


No.  3. 
Summons  of  Trader  Debtor. 


These  are  to  will  and  require  you  to  whom  this  warrant  is  directed  personally 
to  be  [and  appear  before  the  court  of  bankruptcy,  to  be  holden  in  Basinghall- 
street  in  the  city  of  London,  [or  at  in  the  county  of  .] 

on  the  day  of  at  o'clock ;  and  you 

are  hereby  informed  that  the  purpose  for  which  you  are  thus  summoned  to 
appear  before  the  said  court  is  to  ascertain  in  manner  and  form  prescribed  by 
the  statute  in  that  case  made  and  provided,  whether  or  not  you  admit  the  de- 
mand of  A.  B.  of  (who  claims  of  you  the  sum  of  pounds 
for  a  debt,)  or  any  and  what  part  thereof,  or  whether  you  verily  believe  that 
you  have  a  good  defence  to  the  said  demand,  or  to  any  and  what  part  thereof; 
and  hereof  you  are  not  to  fail  at  your  peril.  Given  under  my  hand  the 
day  of                     in  the  year  of  our  Lord. 

(Signed)  J.  K. 

Commissioner. 


_  SCHEDULE  (B). 

No.  1. 

Admission  of  Debt  by  Trader  Debtor. 


Court  of  Bankruptcy. 
Basinghall-street,  London, 
[or  at  in  the  county  of  ] 

day  of 
Whereas  I  the  undersigned  E.  F.  of  am  summoned  to  appear 

before  this  honourable  court  for  the  purpose  of  stating,  in  manner  prescribed  by 
the  statute  in  that  case  made  and  provided,  whether  or  not  I  admit  the  demand 
of  A.  B.  of  (who  claims  of  me  the  said  E.  F.  the  sum  of 

pounds  for  a  debt,)  or  any  and  what  part  thereof,  or  whether  I  verily  believe 
that  I  have  a  good  defence  to  the  said  demand,  or  to  any  and  what  part  thereof; 
be  it  known  that  I  the  said  E.  F.  hereby  confess  that  1  am  indebted  to  the  said 
A.  B.  in  the  said  sum  of  pounds,  [or  in  part  of  the  said  sum  of 

pounds,  that  is  to  sav,  in  the  sum  of  pounds.] 

(.Signed)  E.  F. 


BANKRUPTCY  AMENDMENT   ACT.  CXCLX 


No.  2. 

Deposition  by  Trader  Debtor  of  Belief  of  good  Answer  to  Creditor's  Demand,  or 
some  Part  thereof. 

Court  of  Bankruptcy, 
Basinghall-street,  London, 
\or  at  in  the  county  of  ] 

day  of  A.  D. 

E.  F.  of  being  sworn,  on  the  day  and  year  and  at  the  place 

aforesaid,  upon  his  oath,  saith,  that  he  verily  believes  he  has  a  good  defence  to 
the  demand  [or  to  pounds,  part  of  the  demand,]  herein-after  men- 

tioned of  A.  B.  of  who  claims  of  the  said  E.  F,  the  sum  of 

pounds,  for  a  debt  alleged  to  be  due  and  owing  from  the  said  E.  F.  to  the  said 
A.  B.,  as  stated  in  the  affidavit  of  the  said  A.  B.,  filed  in  this  honourable  court, 
and  bearing  date  the  day  of 

Sworn  before  me, 

J.  K.,  Commissioner.  (Signed)  E.  F. 


SCHEDULE  (C). 
Admission  of  Debt  by  Trader  Debtor  signed  out  of  Court. 

I  the  undersigned  E.  F.  of  do  hereby  confess,  that  I  am  indebted 

to  A.  B.  of  in  the  sum  of  pounds. 

(Signed)  E.  F. 

Dated  this  day  of  A.  D. 

Witness, 

G.  H.,  attorney  for  the  said  E.  F., 
and  subscribing  witness  to  the 
execution  hereof  as  such  at- 
torney. 


SCHEDULE  (D). 
Declaration  of  Insolvency  by  Trader. 

I  the  undersigned  E.  F.  of  do  hereby  declare,  that  I  am  unable 

to  meet  my  engagements.     Dated  this  day  of  in  the 

year  of  our  Lord 

(Signed)  E.  F. 

Witness, 

G.  H.,  attorney  of  the 
court  of 


SCHEDULE  (E). 
The  Schedule  of  Fees. 

On  filing  every  fiat  -  -  _  - 

For  every  summons  of  trader  debtor  under  this  act 

On  allowance  of  every  bond,  with  sureties 

For  every  rule  or  order  nisi  under  this  act 

For  every  rule  or  order  absolute  under  this  act 

For  every  search  warrant  -  .  _ 

On  swearing  every  affidavit,  except  of  the  bankrupt  or  relating  to 

his  certificate  -  -  -  -  -016 
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For  every  order  of  court  made  in  any  matter  heretofore  within  the 
jurisdiction  of  the  court  of  review  -  -  - 

For  every  certificate  of  bankrupt's  conformity 
On  entering  every  appeal  for  hearing  in  the  court  of  review 
For  every  order  pronounced  by  that  court       -  -  - 

For  every  previous  minute  of  order  .  -  . 

For  entering  every  matter  for  hearing  in  a  subdivision  court 
For  every  order  pronounced  there  -  -  -  - 

For  fees  on  the  trial  of  every  issue,  to  be  paid  by  the  successful  party 
For  every  search  made  in  the  court  _  _  _ 

For  filing  affidavits  and  other  documents  _  -  . 

For  copies  of  affidavits,  orders,  and  other  proceedings  per  folio  of 
ninety  words  _  .  _  -  - 

For  every  subpoena  and  testificandum  and  other  writ  issued  out  of 
the  court      ------ 
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An  Act  to  regulate  the  Issue  of  Bank  Notes,  and  for  giving  to  the  Governor  and 
Company  of  the  Bank  of  England  certain  Privileges  for  a  limited  Period. 

[1 9th  July  1844.] 


Preamble.  WHEREAS  it  is  expedient  to  regulate  the  issue  of  bills  or  notes  payable  on 

demand :  and  whereas  an  act  was  passed  in  the  fourth  year  of  the  reign  of  his 
3  &  4  W.  4.  late  Majesty  King  William  the  Fourth,  intituled  An  Act  for  giving  to  the  Corpora- 
c.  98,  tion  of  the  Governor  and  Cotnpany  of  the  Bank  of  England  certain  Privileges  for  a 

limited  Period,  U7ider  certain  Conditions ;  and  it  is  expedient  that  the  privileges  of 
exclusive  banking  therein  mentioned  should  be  continued  to  the  said  governor 
and  company  of  the  bank  of  England,  with  such  alterations  as  are  herein  con- 
tained, upon  certain  conditions  :  may  it  therefore  please  your  Majesty  that  it 
may  be  enacted ;  and  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
Sank  to  That  from  and  after  the  thirty-first  day  of  August,  one  thousand  eight  hundred 

establish  a  and  forty-four  the  issue  of  promissory  notes  of  the  governor  and  company  of  the 

separate  de-  bank  of  England,  payable  on  demand,  shall  be   separated  and  thenceforth  kept 

partment  for         wholly   distinct  from  the  general  banking   business  of  the   said  governor  and 
the  issue  of  company ;  and  the  business  of  and  relating  to  such  issue  shall  be  tlienceforth 

notes.  conducted   and  carried   on   by  the   said  governor  and  company  in  a  separate 

department,  to  be  called  "  The  Issue  Department  of  the  Bank  of  England,"  sub- 
ject to  the  rules  and  regulations  hereinafter  contained ;  and  it  shall  be  lawful 
for  the  court  of  directors  of  the  said  governor  and  company,  if  they  shall  think 
fit,  to  appoint  a  committee  or  committees  of  directors  for  the  conduct  and 
management  of  such  issue  department  of  the  bank  of  England,  and  from  time  to 
time  to  remove  the  members,  and  define,  alter,  and  regulate  the  constitution  and 
powers  of  such  committee,  as  they  shall  think  fit,  subject  to  any  bye-laws, 
rules,  or  regulations  which  may  be  made  for  that  purpose :  Provided  neverthe- 
less, that  the  said  issue  department  shall  always  be  kept  separate  and  distinct 
from  the  banking  department  of  the  said  governor  and  company. 
Management  ^^-    ^"^^  ^^  '^^  enacted.  That  upon  the  thirty-first  day  of  August,   one  thou- 

of  the  issue  by     sand  eiglit  hundred  and  forty-four,  there  shall  be  transferred,  appropriated,  and 
bank  of  ^^^  apart  by  the  said  governor  and  company  to  the  issue  department  of  the  bank 

England.  "^  England  securities  to  the  value  of  fourteen  million  pounds,  whereof  the  debt 

due  by  the  public  to  the  said  governor  and  company  shall  be  and  be  deemed  a 
part ;  and  there  shall  also  at  the  same  time  be  transferred,  appropriated,  and  set 
apart  by  the  said  governor  and  company  to  the  said  issue  department  so  much 
of  the  gold  coin  and  gold  and  silver  bullion  then  held  by  the  bank  of  England 
as  shall  not  be  required  by  the  banking  department  thereof;  and  thereupon 
there  shall  be  delivered  out  of  the  said  issue  department  into  the  said  banking 
department  of  the  bank  of  England  such  an  amount  of  bank  of  England  notes  as. 
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together  with  the  bank  of  England  notes  then  in  circulation,  shall  be  equal  to 
the  aggregate  amount  of  the  securities,  coin,  and  bullion  so  tratisferred  to  the 
said  issue  department  of  the  bank  of  England ;  and  the  whole  amount  of  bank 
of  England  notes  then  in  circulation,  including  those  delivered  to  the  banking 
department  of  the  bank  of  England  as  aforesaid,  shall  be  deemed  to  be  issued  on 
the  credit  of  such  securities,  coin,  and  bullion  so  appropriated  and  set  apart  to 
the  said  issue  department ;  and  from  thenceforth  it  shall  not  be  lawful  for  the 
said  governor  and  company  to  increase  the  amount  of  securities  for  the  time 
being  in  the  said  issue  department,  save  as  hereinafter  is  mentioned,  but  it  shall 
be  lawful  for  the  said  governor  and  company  to  diminish  the  amount  of  such 
securities,  and  again  to  increase  the  same  to  any  sum  not  exceeding  in  the 
whole  the  sum  of  fourteen  million  pounds,  and  so  from  time  to  time  as  they 
shall  see  occasion  ;  and  from  and  after  such  transfer  and  appropriation  to  the 
said  issue  department  as  aforesaid  it  shall  not  be  lawful  for  the  said  governor 
and  company  to  issue  bank  of  England  notes,  either  into  the  banking  depart- 
ment of  the  bank  of  England,  or  to  any  persons  or  person  whatsoever,  save  in 
exchange  for  other  bank  of  England  notes,  or  for  gold  coin  or  for  gold  or  silver 
bullion  received  or  purchased  for  the  said  issue  department  under  the  provisions 
of  this  act,  or  in  exchange  for  securities  acquired  and  taken  in  the  said  issue 
department  under  the  provisions  herein  contained  :  Provided  always,  that  it 
shall  be  lawful  for  the  said  governor  and  company  in  their  banking  department 
to  issue  all  such  bank  of  England  notes  as  they  shall  at  any  time  receive  from 
the  said  issue  department  or  otherwise,  in  the  same  manner  in  all  respects  as 
such  issue  would  be  lawful  to  any  other  person  or  persons. 

III.  And  whereas  it  is  necessary  to  limit  the  amount  of  silver  bullion  on 
which  it  shall  be  lawful  for  the  issue  department  of  the  bank  of  England  to 
issue  bank  of  England  notes  ;  be  it  therefore  enacted.  That  it  shall  not  be  law- 
ful for  the  bank  of  England  to  retain  in  the  issue  department  of  the  said  bank 
at  any  one  time  an  amount  of  silver  bullion  exceeding  one  fourth  part  of  the 
gold  coin  and  bullion  at  such  time  held  by  the  bank  of  England  in  the  issue 
department. 

IV.  And  be  it  enacted,  That  from  and  after  the  thirty-first  day  of  August, 
one  thousand  eight  hundred  and  forty-four,  all  persons  shall  be  entitled  to  de- 
mand from  the  issue  department  of  the  bank  of  England  bank  of  England  notes 
in  exchange  for  gold  bullion,  at  the  rate  of  three  pounds  seventeen  shillings  and 
nine-pence  per  ounce  of  standard  gold:  Provided  always,  that  the  said  governor 
and  company  shall  in  all  cases  be  entitled  to  require  such  gold  bullion  to  be 
melted  and  assayed  by  persons  approved  by  the  said  governor  and  company  at 
the  expense  of  the  parties  tendering  such  gold  bullion. 

V.  Provided  always,  and  be  it  enacted.  That  if  any  banker  who  on  the  sixth 
day  of  May,  one  thousand  eight  hundred  and  forty-four,  was  issuing  his  own 
bank  notes  shall  cease  to  issue  his  own  bank  notes,  it  shall  be  lawful  for  her 
Majesty  in  council  at  any  time  after  the  cessation  of  such  issue,  upon  the  appli- 
cation of  the  said  governor  and  company,  to  authorize  and  empower  the  said 
governor  and  company  to  increase  the  amount  of  securities  in  the  said  issue 
department  beyond  the  total  sum  or  value  of  fourteen  million  pounds,  and 
thereupon  to  issue  additional  bank  of  England  notes  to  an  amount  not  exceed- 
ing such  increased  amount  of  securities  specified  in  such  order  in  council,  and 
so  from  time  to  time  :  Provided  always,  that  such  increased  amount  of  securi- 
ties specified  in  such  order  in  council  shall  in  no  case  exceed  the  proportion  of 
two  thirds  the  amount  of  bank  notes  which  the  banker  so  ceasing  to  issue  may 
have  been  authorized  to  issue  under  the  provisions  of  this  act ;  and  every  such 
order  in  council  shall  be  published  in  the  next  succeeding  London  Gazette. 

VI.  And  be  it  enacted.  That  an  account  of  the  amount  of  bank  of  England 
notes  issued  by  the  issue  department  of  the  bank  of  England,  and  of  gold  coin 
and  of  gold  and  silver  bullion  respectively,  and  of  securities  in  the  said  issue 
department,  and  also  an  account  of  the  capital  stock,  and  the  deposits,  and  of 
the  money  and  securities  belonging  to  the  said  governor  and  company  in  the 
banking  department  of  the  bank  of  England,  on  some  day  in  every  week  to  be 
fixed  by  the  commissioners  of  stamps  and  taxes,  shall  be  transmitted  by  the 
said  governor  and  company  weekly  to  the  said  commissioners  in  the  form  pre- 
scribed in  the  schedule  hereto  annexed  marked  (A),  and  shall  be  published  by 
the  said  commissioners  in  the  next  succeeding  London  Gazette  in  which  the 
same  may  be  conveniently  inserted. 


Proportion  of 
silver  bullion 
to  be  retained 
in  the  issue 
department. 


All  persons 
may  demand 
of  the  issue 
department 
notes  for  gold 
bullion. 


Power  to  in- 
crease secu- 
rities in  the 
issue  depart- 
ment, and 
issue  additional 
notes. 


Account  to  be 
rendered  by 
the  bank  of 
England. 


cou 
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Bank  of  Eng- 
land exempted 
from  stamp 
duty  upon 
their  notes. 


Bank  to  allow 
180,000/.  per 
annum. 


48  G.  3.  c.  4. 


Bank  to  allow 
the  public 
the  profits  of 
increased  cir- 
culation. 


No  new  bank 
of  issue. 


Restriction 
against  issue  of 
bank  notes. 


VII.  And  be  it  enacted,  That  from  and  after  the  said  thirty-first  day  of 
August,  one  thousand  eight  hundred  and  forty-four,  the  said  governor  and  com- 
pany of  the  bank  of  England  shall  be  released  and  discharged  from  the  payment 
of  any  stamp  duty,  or  composition  in  respect  of  stamp  duty,  upon  or  in  respect 
of  their  promissory  notes  payable  to  bearer  on  demand  ;  and  all  such  notes 
shall  thenceforth  be  and  continue  free  and  wholly  exempt  from  all  liability  to 
any  stamp  duty  whatsoever. 

VIII.  And  be  it  enacted.  That  from  and  after  the  said  thirty-first  day  of 
August,  one  thousand  eight  hundred  and  forty-four,  the  payment  or  deduction  of 
the  annual  sum  of  one  hundred  and  twenty  thousand  pounds,  made  by  the  said 
governor  and  company  under  the  provisions  of  the  said  act  passed  in  the  fourth 
year  of  the  reign  of  his  late  Majesty  king  William  the  Fourth,  out  of  the  sums 
payable  to  them  for  the  charges  of  management  of  the  public  unredeemed  debt, 
shall  cease,  and  in  lieu  thereof  the  said  governor  and  company,  in  consideration 
of  the  privileges  of  exclusive  banking,  and  the  exemption  from  stamp  duties, 
given  to  them  by  this  act,  shall,  during  the  continuance  of  such  privileges  and 
such  exemption  respectively,  but  no  longer,  deduct  and  allow  to  the  public, 
from  the  sums  now  payable  by  law  to  the  said  governor  and  company  for  the 
charges  of  management  of  the  public  unredeemed  debt,  the  annual  sum  of  one 
hundred  and  eighty  thousand  pounds,  any  thing  in  any  act  or  acts  of  parlia- 
ment, or  in  any  agreement,  to  the  contrary  notwithstanding  :  Provided  always, 
that  such  deduction  shall  in  no  respect  prejudice  or  affect  the  rights  of  the  said 
governor  and  company  to  be  paid  for  the  management  of  the  public  debt  at  the 
rate  and  according  to  the  terms  provided  in  an  act  passed  in  the  forty-eighth 
year  of  the  reign  of  his  late  Majesty  king  George  the  Third,  intituled  An  Act  to 
authorize  the  advancing  for  the  Public  Service,  upon  certain  Conditions,  a  Propor- 
tion of  the  Balance  remaining  in  the  Bank  of  England,  for  the  Payment  of 
Unclaimed  Dividends,  Annuities,  and  Lottery  Prizes,  and  for  regulating  the  Allow- 
ances to  he  made  for  the  Management  of  the  National  Debt. 

IX.  And  be  it  enacted.  That  in  case,  under  the  provisions  hereinbefore  con- 
tained, the  securities  held  in  the  said  issue  department  of  the  bank  of  England 
shall  at  any  time  be  increased  beyond  the  total  amount  of  fourteen  million 
pounds,  then  and  in  each  and  every  year  in  which  the  same  shall  happen,  and 
so  long  as  such  increase  shall  continue,  the  said  governor  and  company  shall,  in 
addition  to  the  said  annual  sum  of  one  hundred  and  eighty  thousand  pounds,  make 
a  further  payment  or  allowance  to  the  public,  equal  in  amount  to  the  net  profit 
derived  in  the  said  issue  department  during  the  current  year  from  such  addi- 
tional securities,  after  deducting  the  amount  of  the  expences  occasioned  by  the 
additional  issue  during  the  same  period,  which  expences  shall  include  the 
amount  of  any  and  every  composition  or  payment  to  be  made  by  the  said 
governor  and  company  to  any  banker  in  consideration  of  the  discontinuance  at 
any  time  hereafter  of  the  issue  of  bank  notes  by  such  banker  ;  and  such  further 
payment  or  allowance  to  the  public  by  the  said  governor  and  company  shall,  in 
every  year  while  the  public  shall  be  entitled  to  receive  the  same,  be  deducted 
from  the  amount  by  law  payable  to  the  said  governor  and  company  for  the 
charges  of  management  of  the  unredeemed  public  debt,  in  the  same  manner  as  the 
said  annual  sum  of  one  hundred  and  eighty  thousand  pounds  is  hereby  diiected 
to  be  deducted  therefrom. 

X.  And  be  it  enacted.  That  from  and  after  the  passing  of  this  act  no  person 
other  than  a  banker  who  on  the  sixth  day  of  May,  one  thousand  eight  hundred 
and  forty-four,  was  lawfully  issuing  his  own  bank  notes  shall  make  or  issue  bank 
notes  in  any  part  of  the  united  kingdom. 

XI.  And  be  it  enacted.  That  from  and  after  the  passing  of  this  act  it  shall 
not  be  lawful  for  any  banker  to  draw,  accept,  make,  or  issue,  in  England  or 
Wales,  any  bill  of  exchange  or  promissory  note  or  engagement  for  the  payment 
of  money  payable  to  bearer  on  demand,  or  to  borrow,  owe,  or  take  up,  in  Eng- 
land or  Wales,  any  sums  or  sum  of  money  on  the  bills  or  notes  of  such  banker 
payable  to  bearer  on  demand,  save  and  except  that  it  shall  be  lawful  for  any 
banker  who  was  on  the  sixth  day  of  May,  one  thousand  eight  hundred  and  forty- 
four,  carrying  on  the  business  of  a  banker  in  England  or  Wales,  and  was  then 
lawfully  issuing,  in  England  or  Wales,  his  own  bank  notes,  under  the  authority 
of  a  licence  to  that  effect,  to  continue  to  issue  such  notes  to  the  extent  and  under 
the  conditions  hereinafter  mentioned,  but  not  further  or  otherwise ;  and  the 
right  of  any  company  or  partnership  to  continue  to  issue  such  notes  shall  not  be 
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in  any  manner  prejudiced  or  affected  by  any  change  which  may  hereafter  take 
place  in  the  personal  composition  of  such  company  or  partnership,  either  by  the 
transfer  of  any  shares  or  share  therein,  or  by  the  admission  of  any  new  partner 
or  member  thereto,  or  by  the  retirement  of  any  present  partner  or  member  there- 
from :  Provided  always,  that  it  shall  not  be  lawful  for  any  company  or  partner- 
ship now  consisting  of  only  six  or  less  than  six  persons  to  issue  bank  notes  at  any 
time  after  the  number  of  partners  therein  shall  exceed  six  in  the  whole. 

XII.  And  be  it  enacted.  That  if  any  banker  in  any  part  of  the  united  kingdom 
who  after  the  passing  of  this  act  shall  be  entitled  to  issue  bank  notes  shall  be- 
come bankrupt,  or  shall  cease  to  carry  on  the  business  of  a  banker,  or  shall  dis- 
continue the  issue  of  bank  notes,  either  by  agreement  with  the  governor  and 
company  of  the  bank  of  England  or  otherwise,  it  shall  not  be  lawful  for  such 
banker  at  any  time  thereafter  to  issue  any  such  notes. 

XIII.  And  be  it  enacted,  That  every  banker  claiming  under  this  act  to 
continue  to  issue  bank  notes  in  England  or  Wales  shall,  within  one  month  next 
after  the  passing  of  this  act,  give  notice  in  writing  to  the  commissioners  of  stamps 
and  taxes  at  their  head  office  in  London  of  such  claim,  and  of  the  place  and 
name  and  firm  at  and  under  which  such  banker  has  issued  such  notes  during 
the  twelve  weeks  next  preceding  the  twenty-seventh  day  of  April  last ;  and 
thereupon  the  said  commissioners  shall  ascertain  if  such  banker  was  on  the  sixth 
day  of  May,  one  thousand  eight  hundred  and  forty-four,  carrying  on  the  business 
of  a  banker,  and  lawfully  issuing  his  own  bank  notes  in  England  or  Wales,  and 
if  it  shall  so  appear  then  the  said  commissioners  shall  proceed  to  ascertain  the 
average  amount  of  the  bank  notes  of  such  banker  which  were  in  circulation 
during  the  said  period  of  twelve  weeks  preceding  the  twenty-seventh  day  of 
April  last,  according  to  the  returns  made  by  such  banker  in  pursuance  of  the  act 
passed  in  the  fourth  and  fifth  years  of  the  reign  of  her  present  Majesty,  intituled 
An  Act  to  make  further  Provision  relative  to  the  Returns  to  be  made  by  Banks  of 
the  Amount  of  their  Notes  in  circulation  ;  and  the  said  commissioners  or  any  two 
of  them  shall  certify  under  their  hands  to  such  banker  the  said  average  amount, 
when  so  ascertained  as  aforesaid ;  and  it  shall  be  lawful  for  every  such  banker 
to  continue  to  issue  his  own  bank  notes  after  the  passing  of  this  act :  Provided 
nevertheless,  that  such  banker  shall  not  at  any  time  after  the  tenth  day  of 
October,  one  thousand  eight  hundred  and  forty-four,  have  in  circulation  upon 
the  average  of  a  period  of  four  weeks,  to  be  ascertained  as  herein-after  men- 
tioned, a  greater  amount  of  notes  than  the  amount  so  certified. 

XIV.  Provided  always,  and  be  it  enacted,  That  if  it  shall  be  made  to  appear 
to  the  commissioners  of  stamps  and  taxes  that  any  two  or  more  banks  have,  by 
written  contract  or  agreement  (which  contract  or  agreement  shall  be  produced 
to  the  said  commissioners),  become  united  within  the  twelve  weeks  next  pre- 
ceding such  twenty-seventh  day  of  April  as  aforesaid,  it  shall  be  lawful  for  the 
said  commissioners  to  ascertain  the  average  amount  of  the  notes  of  each  such 
bank  in  the  manner  herein-before  directed,  and  to  certify  the  average  amount  of 
the  notes  of  the  two  or  more  banks  so  united  as  the  amount  which  the  united 
bank  shall  thereafter  be  authorized  to  issue,  subject  to  the  regulations  of  this 
act. 

XV.  And  be  it  enacted.  That  the  commissioners  of  stamps  and  taxes  shall,  at 
the  time  of  certifying  to  any  banker  such  particulars  as  they  are  hereinbefore 
required  to  certify,  also  publish  a  duplicate  of  their  certificate  thereof  in  the  next 
succeeding  London  Gazette  in  which  the  same  may  be  conveniently  inserted  ;  and 
the  gazette,  in  which  such  publication  shall  be  made,  shall  be  conclusive  evidence 
in  all  courts  whatsoever  of  the  amount  of  bank  notes  which  the  banker  named  in 
such  certificate  or  duplicate  is  by  law  authorized  to  issue  and  to  have  in  cir- 
culation as  aforesaid. 

XVI.  And  be  it  enacted,  That  in  case  it  shall  be  made  to  appear  to  the  com- 
missioners of  stamps  and  taxes,  at  any  time  hereafter,  that  any  two  or  more  banks, 
each  such  bank  consisting  of  not  more  than  six  persons,  have,  by  written  contract 
or  agreement  (which  contract  or  agreement  shall  be  produced  to  the  said  com- 
missioners), become  united  subsequently  to  the  passing  of  this  act,  it  shall  be 
lawful  to  the  said  commissioners,  upon  the  application  of  such  united  bank,  to 
certify,  in  manner  hereinbefore  mentioned,  the  aggregate  of  the  amounts  of  bank 
notes  which  such  separate  banks  were  previously  authorized  to  issue,  and  so  from 
time  to  time ;  and  every  such  certiticate  shall  be  published  in  manner  herein- 
before directed  ;  and  from  and  after  such  publication  the  amount  therein  stated 
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shall  be  and  be  deemed  to  be  the  limit  of  the  amount  of  bank  notes  which  such 
united  bank  may  have  in  circulation:  Provided  always,  that  it  shall  not  be 
lawful  for  any  such  united  l)ank  to  issue  bank  notes  at  any  time  after  the  number 
of  partners  therein  shall  exceed  six  in  the  whole. 

XVII.  And  be  it  enacted,  That  if  the  monthly  average  circulation  of  bank 
notes  of  any  banker,  taken  in  the  manner  herein-at'ter  directed,  shall  at  any  time 
exceed  the  amount  which  such  banker  is  authorized  to  issue  and  to  have  in  cir- 
culation under  the  provisions  of  this  act,  such  banker  shall  in  every  such  case 
forfeit  a  sum  equal  to  the  amount  by  which  the  average  monthly  circulation, 
taken  as  aforesaid,  shall  have  exceeded  the  amount  which  such  banker  was 
authorized  to  issue  and  to  have  in  circulation  as  aforesaid. 

XVIII.  And  be  it  enacted.  That  every  banker  in  England  and  Wales,  who, 
after  the  tenth  day  of  October,  one  thousand  eight  hundred  and  forty-four,  shall 
issue  bank  notes  shall,  on  some  one  day  in  every  week  after  the  nineteenth  day  of 
October,  one  thousand  eight  hundred  and  forty -four  (such  day  to  be  fixed  by  the 
commissioners  of  stamps  and  taxes),  transmit  to  the  said  commissioners  an  account 
of  the  amount  of  the  bank  notes  of  such  banker  in  circulation  on  every  day  during 
the  week  ending  on  the  next  preceding  Saturday,  and  also  an  account  of  the 
average  amount  of  the  bank  notes  of  such  banker  in  circulation  during  the  same 
week ;  and  on  completing  the  first  period  of  four  weeks,  and  so  on  completing 
each  successive  period  of  four  weeks,  every  such  banker  shall  annex  to  such  ac- 
count the  average  amount  of  bank  notes  of  such  banker  in  circulation  during 
the  said  four  weeks,  and  also  the  amount  of  bank  notes  which  such  banker 
is  authorized  to  issue  under  the  provisions  of  this  act ;  and  every  such  account 
shall  be  verified  by  the  signature  of  such  banker  or  his  chief  cashier,  or,  in  the 
case  of  a  company  or  partnership,  by  the  signature  of  a  managing  director  or 
partner  or  chief  cashier  of  such  company  or  partnership,  and  shall  be  made  in  the 
form  to  this  act  annexed  marked  (B)  ;  and  so  much  of  the  said  return  as  states 
the  weekly  average  amount  of  the  notes  of  such  bank  shall  be  published  by  the 
said  commissioners  in  the  next  succeeding  London  Gazette  in  which  the  same  may 
be  conveniently  inserted  ;  and  if  any  such  banker  shall  neglect  or  refuse  to  render 
any  such  account  in  the  form  and  at  the  time  required  by  this  act,  or  shall  at 
any  time  render  a  false  account,  such  banker  shall  forfeit  the  sum  of  one  hundred 
pounds  for  every  such  offence. 

XIX.  And  be  it  enacted.  That  for  the  purpose  of  ascertaining  the  monthly 
average  amount  of  bank  notes  of  each  banker  in  circulation,  the  aggregate  of 
the  amount  of  bank  notes  of  each  such  banker  in  circulation  on  every  day  of 
business  during  the  first  complete  period  of  four  weeks  next  after  the  tenth  day 
October,  one  thousand  eight  hundred  and  forty-four,  such  period  ending  on  a 
Saturday,  shall  be  divided  by  the  number  of  days  of  business  in  such  four  weeks, 
and  the  average  so  ascertained  shall  be  deemed  to  be  the  average  of  bank  notes 
of  each  sucli  banker  in  circulation  during  such  period  of  four  weeks,  and  so  in 
each  successive  period  of  four  weeks,  and  such  average  is  not  to  exceed  the 
amount  certified  by  the  commissioners  of  stamps  and  taxes  as  aforesaid. 

XX.  And  whereas,  in  order  to  insure  the  rendering  of  true  and  faithful  ac- 
counts of  the  amount  of  bank  notes  in  circulation,  as  directed  by  this  act,  it  is 
necessary  that  the  commissioners  of  stamps  and  taxes  should  be  empowered  to 
cause  the  books  of  bankers  issuing  such  notes  to  be  inspected,  as  hereinafter 
mentioned ;  be  it  therefore  enacted.  That  all  and  every  the  book  and  books  of 
any  banker  who  shall  issue  bank  notes  under  the  provisions  of  this  act,  in  which 
shall  be  kept,  contained,  or  entered  any  account,  minute,  or  memorandum  of  or 
relating  to  the  bank  notes  issued  or  to  be  issued  by  such  banker,  or  of  or  re- 
lating to  the  amount  of  such  notes  in  circulation  from  time  to  time,  or  any  ac- 
count, minute,  or  memorandum  the  sight  or  inspection  whereof  may  tend  to 
secure  the  rendering  of  true  accounts  of  the  average  amount  of  such  notes  in 
circulation,  as  directed  by  this  act,  or  to  test  the  truth  of  any  such  account,  shall 
be  open  for  the  inspection  and  examination,  at  all  seasonable  times,  of  anyotficer 
of  stamp  duties  authorized  in  that  behalf  by  writing,  signed  by  the  commissioners 
of  stamps  and  taxes  or  any  two  of  them  ;  and  every  such  officer  shall  beat  liberty 
to  take  copies  of  or  extracts  from  any  such  book  or  account  as  aforesaid ;  and  if 
any  banker  or  other  person  keeping  any  such  book,  or  having  the  custody  or 
possession  thereof,  or  power  to  produce  the  same,  shall,  upon  demand  made  by 
any  such  officer,  showing  (if  required)  his  authority  in  that  behalf,  refuse  to  pro- 
duce any  such  book  to  such  officer  for  his  inspection  and  examination,  or  to 
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permit  him  to  inspect  and  examine  the  same,  or  to  take  copies  thereof  or  extracts 
therefrom,  or  of  or  from  any  such  account,  minute,  or  memorandum  as  afore- 
said kept,  contained,  or  entered  therein,  every  such  banker  or  other  person  so 
offending  shall  for  every  such  ofFenee  forfeit  the  sum  of  one  hundred  pounds  : 
Provided  always,  that  the  said  commissioners  shall  not  exercise  the  powers  afore- 
said without  the  consent  of  the  commissioners  of  her  Majesty's  treasury, 

XXI.  And  be  it  enacted.  That  every  banker  in  England  and  Wales  who  is 
now  carrying  on  or  shall  hereafter  carry  on  business  as  such  shall  on  tlie  first 
day  of  January  in  each  year,  or  within  fifteen  days  thereafter,  make  a  return  to 
the  commissioners  of  stamps  and  taxes  at  their  head  office  in  London  of  his  name, 
residence,  and  occupation,  or  in  the  case  of  a  company  or  partnership,  of  the 
name,  residence,  and  occupation  of  every  person  composing  or  being  a  member 
of  such  company  or  partnership,  and  also  the  name  of  the  firm  under  which  such 
banker,  company,  or  partnership  carry  on  the  business  of  banking,  and  of  every 
place  where  such  business  is  carried  on ;  and  if  any  such  banker,  company,  or 
partnership  shall  omit  or  refuse  to  make  such  return  within  fifteen  days  after  the 
said  first  day  of  January,  or  shall  wilfully  make  other  than  a  true  return  of  the 
persons  as  herein  required,  every  banker,  company,  or  partnership  so  offending 
shall  forfeit  and  pay  the  sum  of  fifty  pounds  ;  and  the  said  commissioners  of 
stamps  and  taxes  shall  on  or  before  the  first  day  of  March  in  every  year  publish 
in  some  newspaper  circulating  within  each  town  or  county  respectively  a  copy  of 
the  return  so  made  by  every  banker,  company,  or  partnership  carrying  on  the 
business  of  bankers  within  such  town  or  county  respectively,  as  the  case  may  be. 

XXII.  And  be  it  enacted.  That  every  banker  who  shall  be  liable  by  law  to 
take  out  a  licence  from  the  commissioners  of  stamps  and  taxes  to  authorize  the 
issuing  of  notes  or  bills  shall  take  out  a  separate  and  distinct  licence  for  every  town 
or  place  at  which  he  shall,  by  himself  or  his  agent,  issue  any  notes  or  bills  requiring 
such  licence  to  authorize  the  issuing  thereof,  any  thing  in  any  former  act  con- 
tained to  the  contrary  thereof  notwithstanding  :  Provided  always,  that  no  banker 
who  on  or  before  the  sixth  day  of  May,  one  thousand  eight  hundred  and  forty- 
four,  had  taken  out  four  such  licences,  which  on  the  said  last-mentioned  day  were 
respectively  in  force,  for  the  issuing  of  any  such  notes  or  bills  at  more  than  four 
separate  tdwns  or  places,  shall  at  any  time  hereafter  be  required  to  take  out  or 
to  have  in  force  at  one  and  the  same  time  more  than  four  such  licences  to  au- 
thorize the  issuing  of  such  notes  or  bills  at  all  or  any  of  the  same  towns  or  places 
specified  in  such  licences  in  force  on  the  said  sixth  day  of  May,  one  thousand 
eight  hundred  and  forty-four,  and  at  which  towns  or  places  respectively  such 
bankers  had  on  or  before  the  said  last-mentioned  day  issued  such  notes  or 
bills  in  pursuance  of  such  licences  or  any  of  them  respectively. 

XXIII.  And  whereas  the  several  bankers  named  in  the  schedule  hereto 
annexed  marked  (C)  have  ceased  to  issue  their  own  bank  notes  under  certain 
agreements  with  the  governor  and  company  of  the  bank  of  England  ;  and  it  is 
expedient  that  such  agreements  should  cease  and  determine  on  the  thirty-first 
day  of  December  next,  and  that  such  bankers  should  receive  by  way  of  com- 
pensation such  composition  as  hereafler  mentioned  ;  and  a  list  of  such  bankers, 
and  a  statement  of  the  maximum  sums  in  respect  of  which  each  such  banker  is 
to  receive  compensation,  hath  been  delivered  to  the  commissioners  of  stamps  and 
taxes,  signed  by  the  chief  cashier  of  the  bank  of  England ;  be  it  therefore 
enacted.  That  the  several  agreements  subsisting  between  the  said  governor  and 
company  and  the  several  bankers  mentioned  in  the  schedule  hereto  relating  to  the 
issue  of  bank  of  England  notes  shall  cease  and  determine  on  the  thirty-first  day 
of  December  next ;  and  from  and  after  that  day  the  said  governor  and  company 
shall  pay  and  allow  to  the  several  bankers  named  in  the  schedule  hereto  marked 
(C),  so  long  as  such  bankers  shall  be  willing  to  receive  the  same,  a  composition 
at  and  after  the  rate  of  one  pound  per  centum  per  annum  on  the  average 
amount  of  the  bank  of  England  notes  issued  by  such  bankers  respectively  and 
actually  remaining  in  circulation,  to  be  ascertained  as  follows  ;  (that  is  to  say,)  on 
some  day  in  the  month  of  April,  one  thousand  eight  hundred  and  forty-five,  to 
be  determined  by  the  said  governor  and  company,  an  account  shall  be  taken  of 
the  bank  of  England  notes  delivered  to  such  bankers  respectively  by  the  said 
governor  and  company  within  three  months  next  preceding,  and  of  such  of  the 
said  bank  of  England  notes  as  shall  have  been  returned  to  the  bank  of  England, 
and  the  balance  shall  be  deemed  to  be  the  amount  of  the  bank  of  England  notes 
issued  by  such  bankers  respectively  and  kept  in  circulation  ;  and  a  similar 
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Limitation  of 
compositions. 


Compositions 
to  cease  on 
1st  August, 
1856. 


Banks  within 
sixty-five  miles 
of  London  may 
accept,  &c. 
bills. 


Bank  to  enjoy 
privileges,  sub- 
ject to  redemp- 
tion. 


account  shall  be  taken  at  intervals  of  three  calendar  months  ;  and  the  average  of 
the  balances  ascertained  on  taking  four  such  accounts  shall  be  deemed  to  be  the 
average  amount  of  bank  of  England  notes  issued  by  such  bankers  respectively 
and  kept  in  circulation  during  the  year  one  thousand  eight  hundred  and  forty- 
five,  and  on  which  amount  such  bankers  are  respectively  to  receive  the  aforesaid 
composition  of  one  per  centum  for  the  year  one  thousand  eight  hundred  and 
forty-five  ;  and  similar  accounts  shall  be  taken  in  each  succeeding  year;  but  in 
each  year  such  accounts  shall  be  taken  in  different  months  from  those  in  which 
the  accounts  of  the  last  preceding  year  were  taken,  and  on  different  days  of  the 
month,  such  months  and  days  to  be  determined  by  the  said  governor  and  com- 
pany ;  and  the  amount  of  the  composition  payable  as  aforesaid  shall  be  paid 
by  the  said  governor  and  company  out  of  their  own  funds  ;  and  in  case  any 
difference  shall  arise  between  any  of  such  bankers  and  the  governor  and  company 
of  the  bank  of  England  in  respect  of  the  composition  payable  as  aforesaid,  the 
same  shall  be  determined  by  the  chancellor  of  the  exchequer  for  the  time  being, 
or  by  some  person  to  be  named  by  him,  and  the  decision  of  the  chancellor  of 
the  exchequer,  or  his  nominee,  shall  be  final  and  conclusive  :  Provided  always, 
that  it  shall  be  lawful  for  any  banker  named  in  the  schedule  hereto  annexed 
marked  (C)  to  discontinue  the  receipt  of  such  composition  as  aforesaid,  but  no 
such  banker  shall  by  such  discontinuance  as  aforesaid  thereby  acquire  any  right 
or  title  to  issue  bank  notes. 

XXIV.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  governor  and 
company  to  agree  with  every  banker  who,  under  the  provisions  of  this  act,  shall 
be  entitled  to  issue  bank  notes,  to  allow  to  such  banker  a  composition  at  the 
rate  of  one  per  centum  per  annum  on  the  amount  of  bank  of  England  notes 
•which  shall  be  issued  and  kept  in  circulation  by  such  banker,  as  a  consideration 
for  his  relinquishment  of  the  privilege  of  issuing  his  own  bank  notes ;  and  all 
the  provisions  herein  contained  for  ascertaining  and  determining  the  amount  of 
composition  payable  to  the  several  bankers  named  in  the  schedule  hereto  marked 
(C)  shall  apply  to  all  such  other  bankers  with  whom  the  said  governor  and 
company  are  hereby  authorized  to  agree  as  aforesaid ;  provided  that  the  amount 
of  composition  payable  to  such  bankers  as  last  aforesaid  shall,  in  every  case  in 
which  an  increase  of  securities  in  the  issue  department  shall  have  been  au- 
thorized by  any  order  in  council,  be  deducted  out  of  the  amount  payable  by  the 
said  governor  and  company  to  the  public  under  the  provisions  herein  contained  : 
Provided  always,  that  the  total  sura  payable  to  any  banker,  under  the  provisions 
herein  contained,  by  way  of  composition  as  aforesaid,  in  any  one  year,  shall  not 
exceed,  in  case  of  the  bankers  mentioned  in  the  schedule  hereto  marked  (C), 
one  per  centum  on  the  several  sums  set  against  the  names  of  such  bankers  re- 
spectively in  the  list  and  statement  delivered  to  the  commissioners  of  stamps  as 
aforesaid,  and  in  the  case  of  other  bankers  shall  not  exceed  one  per  centum  on 
the  amount  of  bank  notes,  which  such  bankers  respectively  would  otherwise  be 
entitled  to  issue  under  the  provisions  herein  contained. 

XXV.  And  be  it  enacted,  That  all  the  compositions  payable  to  the  several 
bankers  mentioned  in  the  schedule  hereto  marked  (C),  and  such  other  bankers 
as  shall  agree  with  the  said  governor  and  company  to  discontinue  the  issue  of 
their  own  bank  notes  as  aforesaid,  shall,  if  not  previously  determined  by  the  act 
of  such  banker  as  hereinbefore  provided,  cease  and  determine  on  the  first  day  of 
August,  one  thousand  eight  hundred  and  fifty-six,  or  on  any  earlier  day  on 
which  parliament  may  prohibit  the  issue  of  bank  notes. 

XXVI.  And  be  it  enacted.  That  from  and  after  the  passing  of  this  act  it 
shall  be  lawful  for  any  society  or  company,  or  any  persons  in  partnership,  though 
exceeding  six  in  number,  carrying  on  the  business  of  banking  in;  London,  or 
within  sixty-five  miles  thereof,  to  draw,  accept,  or  endorse  bills  of  exchange,  not 
being  payable  to  bearer  on  demand,  any  thing  in  the  hereinbefore  recited  act 
passed  in  the  fourth  year  of  the  reign  of  his  said  Majesty  King  William  the 
Fourth,  or  in  any  other  act,  to  the  contrary  notwithstanding. 

XXVII.  And  be  it  enacted.  That  the  said  governor  and  company  of  the 
bank  of  England  shall  have  and  enjoy  such  exclusive  privilege  of  banking  as  is 
given  by  this  act,  upon  such  terms  and  conditions,  and  subject  to  the  termination 
thereof  at  such  time  and  in  such  manner  as  is  by  this  act  provided  and  specified  ; 
and  all  and  every  the  powers  and  authorities,  franchises,  privileges,  and  ad- 
vantages, given  or  recognized  by  the  said  recited  act  passed  in  the  fourth  year 
of  the  reign  of  his  Majesty  King  William  the  Fourth,  as  belonging  to  or  enjoyed 
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by  the  said  governor  and  company  of  the  bank  of  England,  or  by  any  subsequent 
act  or  acts  of  parliament,  shall  be  and  the  same  are  hereby  declared  to  be  in  full 
force,  and  continued  by  this  act,  except  so  far  as  the  same  are  altered  by  this 
act ;  subject  nevertheless  to  redemption  upon  the  terms  and  conditions  following; 
(that  is  to  say,)  at  any  time  upon  twelve  months'  notice  to  be  given  after  the 
first  day  of  August,  one  thousand  eight  hundred  and  fifty-five,  and  upon  repay- 
ment by  Parliament  to  the  said  governor  and  company  or  their  successors  of  the 
sum  of  eleven  million  fifteen  thousand  and  one  hundred  pounds,  being  the  debt 
now  due  from  the  public  to  the  said  governor  and  company,  without  any  de- 
duction, discount,  or  abatement  whatsoever,  and  upon  payment  to  the  said 
governor  and  company  and  their  successors  of  all  arrears  of  the  sum  of  one 
hundred  thousand  pounds  per  annum,  in  the  last-mentioned  act  mentioned, 
together  with  the  interest  or  annuities  payable  upon  the  said  debt  or  in  respect 
thereof,  and  also  upon  repayment  of  all  the  principal  and  interest  which  shall  be 
owing  unto  the  said  governor  and  company  and  their  successors  upon  all  such 
tallies,  exchequer  orders,  exchequer  bills,  or  parliamentary  funds  which  the  said 
governor  and  company  or  their  successors  shall  have  remaining  in  their  hands, 
or  be  entitled  to  at  the  time  of  such  notice  to  be  given  as  last  aforesaid,  then 
and  in  such  case,  and  not  till  then,  the  said  exclusive  privileges  of  banking 
granted  by  this  act  shall  cease  and  determine  at  the  expiration  of  such  notice  of 
twelvemonths  ;  and  any  vote  or  resolution  of  the  House  of  Commons,  signified 
under  the  hand  of  the  speaker  of  the  said  House  in  writing,  and  delivered  at 
the  public  office  of  the  said  governor  and  company,  shall  be  deemed  and  ad- 
judged to  be  a  sufficient  notice. 

XXVIII.  And  be  it  enacted,  That  the  term  "bank  notes"  used  in  this  act    Interpretation 
shall  extend  and  apply  to  all  bills  or  notes  for  the  payment  of  money  to  the    clause, 
bearer  on  demand  other  than  bills  or  notes  of  the  governor  and  company  of  the 

bank  of  England  ;  and  that  the  term  "  bank  of  England  notes  "  shall  extend 
and  apply  to  the  promissory  notes  of  the  governor  and  company  of  the  bank  of 
England  payable  to  bearer  on  demand  ;  and  that  the  term  "  banker "  shall 
extend  and  apply  to  all  corporations,  societies,  partnerships,  and  persons,  and 
every  individual  person  carrying  on  the  business  of  banking,  whether  by  the 
issue  of  bank  notes  or  otherwise,  except  only  the  governor  and  company  of  the 
bank  of  England  ;  and  that  the  word  "person"  used  in  this  act  shall  include 
corporations ;  and  that  the  singular  number  in  this  act  shall  include  the  plural 
number,  and  the  plural  number  the  singular,  except  where  there  is  any  thing  in 
the  context  repugnant  to  such  construction ;  and  that  the  masculine  gender  in 
this  act  shall  include  the  feminine,  except  where  there  is  any  thing  in  the  con- 
text repugnant  to  such  construction. 

XXIX.  And  be  it  enacted.  That  this  act  may  be  amended  or  repealed  by    Act  may  be 
any  act  to  be  passed  in  the  present  session  of  parliament.  amended. 


SCHEDULES  to  which  this  Act  refers. 


SCHEDULE  (A.) 


Bank  of  England. 


An  account  pursuant  to  the  Act  7  &  8  Vict.  cap.       .  for  the  week  ending 
the  day  of 

Issue  Department, 

£ 


Notes  issued 


Dated  the 


day 


Government  debt 
Other  securities 
Gold  coin  and  bullion 


Cashi 
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£ 

Proprietors'  capital 

Rest  .  .  _ 

Public  deposits  (to  include  ex- 
chequer, saving  banks,  commis- 
sioners of  national  debt,  and  divi- 
dend accounts) 

Other  deposits 

Seven  day  and  other  bills 


Banking  Department. 


Dated 


day  of 


Government    securities    (includ- 
ing dead  weight  annuity) 
Other  securities 
Notes 
Gold  and  silver  coin  - 


18 


Cashier. 


SCHEDULE  (B.) 


Name  and  title  as  set  forth  in! 
the  licence  -  -  _f 

Name  of  the  firm 
Insert  head  office  or    principal  "1 
place  of  issue         -  -  _f  ■ 


Bank. 

Firm. 
Place. 


An  Account  pursuant  to  the  Act  7  &  8  Vict.  cap. 
circulation  during  the  week  ending  Saturday  the 
18    . 

Monday  .  -  _ 

Tuesday  .  _  - 

Wednesday        -  .  - 

Thursday  _  -  ~ 

Friday  .  .  - 

Saturday  ... 


of  the   notes  of  the  said  bank 
day  of 


6) 


Average  of  the  week         -  ___^^^___^^ 

[  To  be  annexed  to  this  Account  at  the  End  of  each  Period  of  Four  Weeks.  ] 

Amount  of  notes  authorized  by  law  -  -         £ 

Average  amount    in    circulation    during    the    four  1       ^ 
weeks  ending  as  above    -  -  -  -J 

I,  being  [the  banker,  chief  cashier,  managing  director,  or  partner  of  the 
Bank  as  the  case  may  6e],  do  hereby  certify.  That  the  above  is  a  true  account  of  the  notes 
of  the  said  bank  in  circulation  during  the  week  above  written. 


Dated  the 


day  of 


(Signed) 
18     . 


SCHEDULE  (C.) 


Banks  which  have  ceased  to  issue  their  own  bank  notes  Under  certain  agreements  with  the 
governor  and  company  of  the  Bank  of  England. 


Bank  of  Liverpool. 
J.  Earned  &  Co. 
Biddulph,  Brothers  &  Co. 
Birmingham  Banking  Company. 


Birmingham  Town  and  District  Bank. 
Birmingham  and  Midland  Banking  Company. 
Burgess  and  Son. 
Coopers  and  Purton. 
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Cunliffes,  Brookes  &  Co. 

Deane,  Littlehales,  and  Deane. 

Dendy,  Cooper,  &  Co. 

Devon  and  Cornwall  Banking  Company. 

Grants  and  Gillman. 

Hampshire  Banking  Company. 

James  W,  R.  Hall. 

J.  M.  Head  &  Co. 

Henry,  Upperton,  and  Olliver. 

Thomas  Kinnersly  and  Sons. 

II.  J.  Lambton  &  Co. 

Liverpool  Commercial  Banking  Company. 

Liverpool  Union  Bank. 

I>iverpool  Borough  Bank. 

Manchester  and  I^iverpool  District  Banking 
Company. 

ISIanchester  and  Salford  Banking  Company. 

Monmouth  and  Glamorgan  Banking  Com- 
pany. 

Moss  and  Company. 


Mangles,  Brothers. 

Newcastle  Commercial  Banking  Company. 

Newcastle-on-Tyne  Joint  Stock  Banking 
Company. 

North  of  England  Joint  Stock  Banking  Com- 
pany. 

Northuml)erland  and  Durham  District  Bank. 

Portsmouth  and  South  Hants  Bank  Com- 
pany. 

T.  &  R.  Raikes  &  Co. 

Robinson  and  Brodhurst. 

Sheffield  Union  Bank. 

John  Stoveld. 

Sunderland  Joint  Stock  Banking  Company. 

Tugwell  &  Co. 

Union  Bank  of  Manchester. 

Vivian,  Kitson  &  Co. 

Watts,  Whiteway  &  Co. 

J.  and  J.  C.  Wright  &  Co. 

Webb,  Holbrook,  and  Spencer. 


7  &  8  Vict.  c.  70. 


An  Act  for  facilitating  Arrangements  between  Debtors  and  Creditors. 

\6th  August,  1844.] 

WHEREAS  it  is  expedient  that  trust  deeds  and  other  amicable  modes  of  Preamble, 
arrangement  between  debtors  and  their  creditors  should  be  facilitated,  and  that 
better  means  shoidd  be  provided  for  carrying  the  same  into  effect :  be  it  enacted 
by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same.  That  from  and  after  the  first  day  of  Petition. 
September  next  after  the  passing  of  this  act  it  shall  be  lawful  for  any  debtor  who 
is  unable  to  meet  his  engagements  with  his  creditors,  such  debtor  not  being  a 
trader  within  the  meaning  of  the  statutes  now  in  force  relating  to  bankrupts, 
with  the  concurrence  of  one-third  in  number  and  value  of  his  creditors  (testified 
by  their  signing  his  petition),  to  present  a  petition  to  the  court  of  bankruptcy,  iq  &  ii  V' 
setting  forth  a  full  account  of  his  debts,  and  the  consideration  thereof,  and  the  c  l(y> 
names,  residences,  and  occupations  of  his  creditors,  and  also  a  full  account  of  his 
estate  and  effects,  whether  in  possession,  reversion,  or  expectancy,  and  of  all 
debts  and  rights  due  to  or  claimed  by  him,  and  of  all  property  of  what  kind 
soever  held  in  trust  for  him  ;  and  also  setting  forth  that  he  is  unable  to  meet 
his  engagements  with  his  creditors,  and  the  true  cause  of  such  inability ;  and 
also  setting  forth  such  proposal  as  he  is  able  to  make  for  the  future  payment  or 
the  compromise  of  such  debts  or  engagements  ;  and  that  one  third  in  number 
and  value  of  his  creditors  have  assented  to  such  proposal ;  and  praying  that  such 
proposal  (or  such  modification  thereof  as  by  the  majority  of  his  creditors  should 
be  determined)  should  be  carried  into  effect  under  the  superintendence  and 
control  of  the  said  court ;  and  that  he  the  said  petitioning  debtor  should  in  the 
meantime  be  protected  from  arrest,  by  order  of  the  said  court. 

1 1.    And  be  it  enacted.  That,  upon  the  presentation  of  such  petition,  one  of   Preliminary 
the  commissioners  of  the  said  court,  in  such  rotation  as  by  order  of  the  said    examination, 
court  shall  be  appointed,  shall  privately  examine  into  the   matter  of  the  said 
petition,  and  for  that  purpose  shall   have  power  to   examine  upon  oath   such 
petitioning  debtor,  and  any  creditor  concurring  in  his  petition,  and  any  witness 
produced  by  such  petitioning  debtor  ;  and  if  such  commissioner  shall  be  satisfied    Disnualifi- 
of  the  truth  of  the  several  matters  alleged  in  such  petition,  and  that  tlie  debts  of  cations, 
such  petitioning  debtor  have  not  been   contracted  by  reason  of  any  manner  of 
fraud  or  breach  of  trust,  or  without  reasonable  probability  at  the  time  of  con- 
tract of  being  able  to  pay  the  same,  or  by  reason  of  any  judgment  in  any  prose- 
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Meeting  of 
creditors. 


President. 


First  meeting 
of  creditors. 


Second  meet- 
ing of  credi- 
tors. 


Confirmation. 

Certificate. 
Protection. 


Temporary 
protection. 


cution  for  breach  of  the  revenue  laws,  or  in  any  action  for  breach  of  promise  of 
marriage,  seduction,  criminal  conversation,  libel,  slander,  assault,  battery,  ma- 
licious arrest,  malicious  suing  out  a  fiat  in  bankruptcy,  or  malicious  trespass, 
and  that  such  petitioning  debtor  has  made  a  full  disclosure  of  his  debts  and 
credits,  estate  and  effects,  and  is  desirous  of  making  a  bond  fide  arrangement 
with  all  his  creditors,  and  that  his  proposal  to  that  effect  is  reasonable,  and 
proper  to  be  executed  under  the  direction  of  the  said  court,  it  shall  be  lawful 
tor  such  commissioner  to  direct  that  a  meeting  of  all  the  creditors  of  such  peti- 
tioning debtor  should  be  convened  at  such  time  and  place  as  the  said  commissioner 
shall  appoint,  notice  of  which  meeting  shall  be  given  in  writing  to  every  such 
creditor  not  less  than  seven  or  more  than  twenty-eight  days  before  the  same 
is  held. 

III.  And  be  it  enacted.  That  the  said  commissioner  shall  appoint  a  fit  and 
proper  person,  being  a  registrar  or  ofi!icial  assignee  of  the  said  court,  or  one 
of  the  principal  creditors  of  the  said  petitioning  debtor,  to  preside  at  such 
meeting  of  creditors,  and  to  report  the  resolutions  thereof  to  the  said  com- 
missioner. 

IV.  And  be  it  enacted,  That  if  at  such  meeting  of  creditors  the  major 
part  in  number  and  value,  or  nine  tenths  in  value,  or  nine  tenths  in  number 
whose  debts  exceed  twenty  pounds,  shall  assent  to  the  proposal  of  such  petition- 
ing debtor,  or  to  any  modification  thereof,  the  president  of  such  meeting  shall 
appoint  another  meeting  of  the  creditors  of  such  petitioning  debtor  to  be  held 
not  earlier  than  seven  or  later  than  twenty-eight  days  from  such  first  meeting, 
of  which  second  meeting,  and  of  the  purpose  thereof,  notice  in  writing  shall  be 
personally  served  on  every  creditor  who  was  not  present  by  himself  or  his  ap- 
pointed agent  at  such  first  meeting,  three  clear  days  at  least  before  the  day  ap- 
pointed for  such  second  meeting  ;  provided,  however,  that  the  commissioner  to 
whom  such  petition  as  aforesaid  is  referred  may,  if  he  shall  think  fit,  make  an 
order,  in  any  special  case,  that  service  of  such  notice  at  the  last  place  of  abode 
or  business  of  any  creditor  shall  be  deemed  good  service. 

V.  And  be  it  enacted,  That  if  at  such  second  meeting  of  creditors  three  fifths 
in  number  and  value  of  all  the  creditors  present,  or  nine  tenths  in  value,  or  nine 
tenths  in  number  whose  debts  exceed  twenty  pounds,  shall  agree  to  accept  such 
arrangement  or  composition  as  was  assented  to  at  the  said  first  meeting  of  creditors, 
and  shall  reduce  the  terms  thereof  into  writing,  and  sign  the  same,  such  resolu- 
tion or  agreement  (subject  to  such  confirmation  as  is  herein -after  enacted)  shall 
thenceforth  be  binding  and  of  full  force,  as  well  against  the  said  petitioning 
debtor  as  against  all  persons  who  were  creditors  of  the  said  petitioning  debtor  at 
the  date  of  his  said  petition,  and  who  had  notice  of  the  said  several  meetings  of 
creditors ;  provided,  however,  that  such  resolution  or  agreement  shall  not  be 
valid  unless  one  full  third  in  number  and  value  of  all  the  creditors  of  such  peti- 
tioning debtor  were  present  at  such  second  meeting,  either  in  person  or  by  an 
authorized  agent. 

VI.  And  be  it  enacted.  That  within  fifteen  days  next  after  the  passing  of 
such  resolution  or  agreement  the  same  shall  be  submitted  to  the  commissioner 
acting  in  the  matter  of  the  said  petition,  who,  if  he  shall  think  the  same  reason- 
able, and  proper  to  be  executed  under  the  direction  of  the  said  court,  shall 
cause  the  same  to  be  filed  and  entered  of  record  therein,  and  shall  grant  to  the 
said  petitioning  debtor  a  certificate  of  such  filing,  and  shall  from  time  to  time 
endorse  on  such  certificate  his  protection  of  such  petitioning  debtor  from  arrest ; 
and  such  petitioning  debtor  shall  be  free  from  arrest  at  the  suit  of  any  person 
being  a  creditor  at  the  date  of  his  said  petition,  and  having  had  such  several 
notice  or  notices  as  aforesaid ;  and  any  officer  arresting  such  petitioning  debtor 
at  the  suit  of  any  such  creditor,  and  on  sight  of  such  certificate  and  protection 
not  releasing  such  petitioning  debtor,  shall  be  liable  to  such  penalty  as  is  provided 
respecting  bankrupts  in  the  like  case  by  the  statutes  now  in  force  concerning 
bankrupts  ;  provided,  however,  that  no  such  protection  shall  be  valid  in  favour 
of  any  petitioning  debtor  who  shall  be  proved  to  have  been  about  to  abscond 
bevond  the  jurisdiction  of  the  said  court  of  bankruptcy,  or  who  has  concealed  or 
is  concealing  any  part  of  his  estate  or  effects,  nor  against  any  creditor  whose 
debt  is  not  truly  specified  in  the  said  petition,  nor  against  any  creditor  whose 
debt  has  been  contracted  by  reason  of  any  manner  of  fraud  or  breach  of  trust. 

VII.  And  be  it  enacted,  'I'hat  it  shall  be  lawful  for  such  commissioner  as 
aforesaid^  upon  the  examination  of  such  petition  as  aforesaid,  to  grant  to  such 
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petitioning  debtor  a  temporary  and  limited  protection  from  arrest,  and  such 
])etitioning  debtor  shall  be  accordingly  free  from  arrest  for  such  time  and  within 
such  limits  and  conditions  as  shall  be  specified  in  the  said  protection,  with  the 
like  penaUies  on  any  officer  arresting  him  as  aforesaid;  and  it  shall  be  lawful 
for  such  commissioner  to  require  such  petitioning  debtor  to  give  bail  for  his 
appearance  at  the  said  several  meetings  of  his  creditors;  and. every  petitioning 
debtor  shall  have  such  protection  from  arrest  when  going  to,  remaining  in, 
and  returning  from  his  necessary  attendance  on  the  said  commissioner,  or  the 
said  meetings  of  creditors,  as  is  enjoyed  by  any  party  or  witness  attending  any 
court  of  record. 

VIII.  And  be  it  enacted.  That  from  and  after  the  date  of  the  filing  of  such    Vesting  of 
resolution  and  agreement  as  aforesaid  all  the  estate  and  effects  of  such  petition-    estate, 
ing  debtor  shall  vest  in  the  trustee  (if  any  such  shall  be  appointed)  by  virtue  of 

such  resolutions,  and  without  any  deed,  as  fully  as  if  such  trustee  were  an  as- 
signee under  the  statutes  relating  to  bankrupts ;  and  every  such  trustee  may 
sue  and  be  sued  as  if  he  were  such  assignee  in  bankruptcy. 

IX.  And  be  it  enacted,  That  every  such  trustee  as  aforesaid  shall,  once  at    Audits, 
least  in  every  six  months,  or  oftener  if  the  said  commissioner,  or  any  two  or  more 

of  the  creditors  of  such  petitioning  debtor  whose  debts  amount  to  one  tenth  of 
the  amount  of  the  debts  of  such  debtor  require  it,  produce  to  the  said  commis- 
sioner, on  oath  or  solemn  declaration,  a  full  and  true  account  of  all  monies, 
property,  and  effects  of  such  petitioning  debtor  which  have  come  to  his  hands, 
and  of  the  disposal  thereof;  and  the  said  commissioner  shall  examine  the  same, 
and  shall  certify  the  result  of  such  examination,  and  shall,  if  need  be,  order 
payment  to  the  creditors  of  such  petitioning  debtor,  according  to  the  terms  of 
such  resolution  or  agreement  as  aforesaid. 

X.  And  be  it  enacted.  That  if  it  shall  at  any  time  appear  to  the  said  com-    Examinations, 
rnissioner,   on  the  representation  of  such  trustee  as  aforesaid,  or  of  any  two 

creditors  as  aforesaid,  that  such  petitioning  debtor  has  not  made  a  true  discovery 
of  his  estate  and  effects,  or  has  not  duly  accounted  for  any  subsequently  acquired 
property  (if  required  by  the  true  intent  and  meaning  of  the  said  resolution  or 
agreement),  or  has  wilfully  made  any  false  return  of  creditors,  it  shall  be  lawful 
for  the  said  commissioner  to  summon  such  petitioning  debtor  to  be  examined 
before  him  upon  oath  touching  such  matters ;  and  such  summons  and  examin- 
ation shall  be  enforced  in  such  manner,  as  is  now  practised  in  the  summoning 
and  examination  of  bankrupts. 

XI.  And  be  it  enacted,  That  in  case  any  difficulty  shall  arise  in  the  execu-    Special  meot- 
tion  of  the  said  resolution  or  agreement  it  shall  be  lawful  for  the  said  commis-    infs. 

sioner  to  cause  a  special  meeting  of  the  creditors  of  such  petitioning  debtor  to 
be  assembled  ;  and  the  resolution  of  the  majority  of  the  said  creditors  at  such 
meeting,  to  confirm,  alter,  or  annul  the  whole  or  any  part  of  the  said  resolution 
or  agreement,  shall  be  as  valid  as  if  it  had  been  part  of  the  original  resolutio!i 
or  .igreement :  Provided,  however,  that  if  one  third  in  number  and  value  of  the 
creditors  of  such  petitioning  debtor  do  not  attend  such  meeting  in  manner  afore- 
said the  resolution  thereof  shall  not  be  valid  unless  the  same  is  approved  and 
confirmed  by  the  said  commissioner. 

XII.  And  be  it  enacted,  That  so  soon  as  the  said   resolution  or  agreement    Meeting  of 
shall  have  been  carried  into  effect,  and  the  creditors  of  the  said  petitioning    creditors, 
debtor  shall  have  been  satisfied,  according  to  the  tenor  of  the  same,  the  said  com- 
missioner shall  cause  a  meeting  of  the  siiid  creditors  to  be  held  before  him,  and, 

on  being  satisfied  that  the  trustee  has  fully  performed  his  trust,  shall  give  to 
such  trustee  a  certificate  thereof  under  his  hand  and  seal ;  and  such  certificate 
shall  be  a  full  release  and  acquittance  to  the  said  trustee,  both  in  law  and  equity, 
for  all  matters  done  by  him  as  such  trustee :  Provided  always,  that  it  shall  be 
lawful  for  such  trustee  to  receive  for  his  services  in  the  execution  of  his  said 
trust  such  sum  of  money  as  the  major  part  in  number  and  value  of  the  creditors 
assembled  at  such  last-mentioned  meeting  shall  appoint,  subject  to  the  approval 
and  allowance  of  the  said  commissioner. 

XIII.  And  be  it  enacted.  That  at  such  last-mentioned  meeting  the  said  com-    Certificate, 
rnissioner  siiall  give  to  the  said  petitioning  debtor  a  certificate,  under  the  hand 

and  seal  of  the  said  commissioner,  of  the  filing  of  the  said  petition,  and  of  the 
resolution  or  agreement  of  the  creditors  of  the  said  petitioning  debtor,  and 
that  the  said  resolution  or  agreement  has  been  fully  carried  into  effect ;  and 
such  certificate  shall  thenceforth  operate  to  all  intents  and  purposes  as  fully  as 
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if  tlie  same  were  a  certificate  of  conformity  under  the  statutes  relating  to  bank- 
rupts, excepting  only  that  no  debt  herein  excepted  from  the  operation  of  this 
act  shall  be  barred  by  the  said  certificate. 

XIV.  And  be  it  enacted,  That  for  the  better  carrying  into  effect  the  several 
purposes  of  this  act  it  shall  be  lawful  for  the  said  court  of  bankruptcy  from  time 
to  time  to  make  such  rules,  regulations,  and  orders  as  the  said  court  shall  think 
fit :  Provided,  however,  that  such  rules,  regulations,  and  orders  shall  be  laid  be- 
fore both  Houses  of  Parliament  within  twenty-one  days  from  the  making  the  same, 
if  Parliament  be  then  sitting,  or  if  not,  twenty-one  days  from  the  commence- 
ment of  the  session  next  after  the  making  of  such  rules,  regulations,  or  orders. 

XV.  And  be  it  enacted.  That  this  act  shall  extend  to  aliens,  denizens,  and 
women  ;  and  that  all  words  in  the  singular  number  may  be  interpreted  in  the 
plural  number,  and  vice  versa;  and  that  all  words  in  the  masculine  gender  may 
be  interpreted  to  include  the  feminine  gender  ;  and  that  this  act  be  construed 
beneficially  to  creditors  ;  and.  If  any  doubts  should  arise  in  the  construction 
thereof,  that  it  be  construed  by  analogy  to  the  laws  now  in  force  relating  to 
bankrupts  and  the  practice  thereof. 

XVI.  And  be  it  enacted,  That  this  act  shall  not  extend  to  Scotland  or  Ireland. 
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An  Act  to  amend  the  Law  of  Insolvency,  Bankruptcy,  and  Execution. 

[9th  Augnst  1844.] 

WHEREAS  it  is  expedient  to  amend  an  act  passed  in  the  sixth  year  of  the 
reign  of  her  present  Majesty,  intituled  An  Act  for  the  Relief  of  Insolvent  Debtors  : 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  That  a  petition 
for  protection  from  process  under  the  said  act  may  be  presented  to  any  court  or 
district  court  of  bankruptcy  within  the  district  of  which  the  petitioner  shall  have 
resided  twelve  calendar  months,  without  any  notice  whatever  being  given  to  any 
creditor,  or  in  the  London  Gazette,  or  any  newspaper. 

II.  And  be  it  enacted.  That  every  petition  for  protection  from  process  pre- 
sented after  the  commencement  of  this  act  to  the  court  of  bankruptcy,  or  to  any 
district  court  of  bankruptcy,  shall  be  in  the  form  specified  in  the  schedule  here- 
unto annexed  (A.  No.  1.)  ;  and  such  petition,  and  the  schedule  required  by  the 
said  recited  act  to  be  annexed  thereto  shall  be  verified  by  an  affidavit  of  the 
petitioner  in  the  form  specified  in  the  schedule  hereunto  aimexed  (A.  No.  2.); 
and  such  affidavit  shall  be  sworn  in  like  manner  as  affidavits  in  matters  of 
bankruptcy  may  be  sworn  by  any  law  now  In  force  relating  to  bankrupts,  and 
shall  be  annexed  to  such  petition  at  the  time  of  filing  the  same  ;  and  if  such 
petition  and  aflRdavit  shall  not  be  In  the  form  herein  prescribed  such  petition 
shall  be  dismissed. 

III.  And  be  It  enacted.  That  the  commissioner  authorized  to  act  in  the 
matter  of  such  petition  shall  forthwith  after  such  petition  shall  have  been  filed, 
cause  notice  of  the  filing  of  such  petition  to  be  given,  in  such  manner  as  the  com- 
missioner shall  direct,  to  the  creditors  named  in  the  schedule  of  the  petitioner, 
and  resident  within  the  United  Kingdom,  and  whose  debts  respectively  shall 
amount  to  the  sum  of  five  pounds,  and  to  be  inserted  in  the  London  Gazette  and 
in  some  newspaper  or  newspapers  circulating  within  the  county  wherein  the  peti- 
tioner shall  reside,  and  shall  thereby  appoint  a  public  sitting  of  the  court  when- 
ever the  commissioner  shall  think  fit  for  the  first  examination  of  the  petitioner ; 
and  the  commissioner  may  adjourn  such  sitting  from  time  to  time,  and  allow 
the  petitioner  to  amend  his  schedule  and  correct  any  mis-statement  therein,  at 
the  discretion  of  the  commissioner,  and  the  choice  of  the  creditors'  assignee  shall 
take  place  at  such  sitting,  or  any  adjournment  thereof,  and  shall  be  made  by 
the  majority  in  number  and  value  of  the  creditors  who  may  attend,  by  them- 
selves or  their  attornies  duly  authorized  by  letters  of  attorney  In  that  behalf, 
before  the  commissioner  on  such  day  ;  provided  that  the  commissioner  shall 
have  power  to  reject  any  person  so  chosen  who  shall  appear  to  him  unfit  to  be 
such  assignee  as  aforesaid,  or  to  remove  any  assignee  ;  and  upon  such  rejection 
or  removal  a  new  choice  of  another  assignee  shall  be  made  in  like  manner. 
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IV.  And  be  it  enacted,  That  the  property  of  the  petitioner  shall,  for  the  pur- 
poses of  the  said  recited  act  and  of  this  act,  vest  in  the  assignee  or  assignees  for 
the  time  being,  by  virtue  of  the  appointment  of  such  assignee  or  assignees ;  and 
every  such  assignee  shall  be  deemed  to  be  an  officer  of  the  court  in  which  the 
petition  shall  be  filed,  and  shall  be  liable  as  such  to  the  control  thereof:  Pro- 
vided always,  that  the  property  of  the  petitioner  shall  in  every  case  be  possessed 
and  received  by  the  official  assignee  alone,  save  where  it  shall  be  otherwise 
directed  by  the  commissioner  :  Provided  also,  that  it  shall  be  lawful  for  the 
lord  chancellor,  or  the  judges  and  commissioners  of  the  court  of  bankruptcy  in 
Londoti,  or  the  majority  of  them,  if  authorized  so  to  do  by  the  lord  chancellor, 
from  time  to  time  to  make  such  orders,  rules,  and  regulations  for  the  security  of 
the  property  of  the  petitioner  as  he  or  tlvey  may  judge  reasonable  and  proper. 

V.  And  be  it  enacted.  That  upon  such  petition  being  filed  the  commissioner 
shall  possess  the  like  power  and  authority  touching  the  seizure  of  the  property  of 
such  petitioner  (except  as  herein  otherwise  directed),  and  also  to  compel  the 
attendance  of  and  to  examine  such  petitioner,  and  his  wife,  and  every  person 
known  or  suspected  to  have  any  of  the  property  of  such  petitioner  in  his 
possession,  or  who  is  supposed  to  be  indebted  to  such  petitioner,  and  every  per- 
son whom  the  commissioner  believes  capable  of  giving  any  information  concern- 
ing the  person,  trade,  business,  or  calling,  dealings,  or  property  of  such  petitioner, 
or  any  information  material  to  the  full  disclosure  of  the  dealings  of  such  peti- 
tioner, and  to  enforce  both  obedience  to  such  examination,  and  the  production 
of  books,  deeds,  papers,  writings,  and  other  documents,  as  by  any  law  now  in 
force  relatmg  to  bankrupts  are  possessed  by  the  several  courts  authorized  to  act 
in  the  prosecution  of  fiats  in  bankruptcy  touching  the  seizure  of  property  and 
the  examination  of  any  bankrupt  or  other  person  under  a  fiat  in  bankruptcy. 

VI.  And  be  it  declared  and  enacted.  That  any  prisoner  in  execution  upon 
any  judgment  obtained  in  any  action  for  the  recovery  of  any  debt,  either  not 
being  a  trader  within  the  meaning  of  the  statutes  relating  to  bankrupts,  or  being 
a  trader  within  the  meaning  of  the  said  statutes  owing  debts  amounting  on  the 
whole  to  less  than  three  hundred  pounds,  may  be  a  petitioner  for  protection  froin 
process  ;  and  every  such  petitioner  to  whom  an  interim  order  for  protection  shall 
have  been  given  shall  not  only  be  protected  from  process,  as  provided  by  the  said 
recited  act,  but  also  from  being  detained  in  prison  in  execution  upon  any  judg- 
ment obtained  in  any  action  for  the  recovery  of  any  debt  mentioned  in  his 
schedule ;  and  if  any  such  petitioner,  being  a  prisoner  in  execution,  shall  be  de- 
tained in  prison  in  execution  upon  any  such  judgment,  it  shall  be  lawful  for  the 
commissioner  to  order  any  officer,  who  shall  have  such  petitioner  in  custody  by 
virtue  of  such  execution,  to  discharge  such  petitioner  out  of  custody  as  to  such 
execution  without  exacting  any  fee,  and  such  officer  shall  hereby  be  indenmified 
for  so  doing  j  and  no  sheriff',  goaler,  or  other  person  whatsoever  shall  be  liable  to 
any  action  as  for  the  escape  of  any  such  prisoner  by  reason  of  such  his  discharge  ; 
and  such  petitioner  so  discharged  shall  be  protected  by  his  interim  order  from  all 
process  for  such  time  as  the  commissioner  shall  by  such  interim  order  or  any 
renewal  thereof  think  fit  to  appoint,  until  the  making  of  the  final  order  for  pro- 
tection, in  the  same  manner  as  if  such  petitioner  had  not  been  a  prisoner  in  exe- 
cution :  Provided  always,  that  after  the  time  allowed  by  any  such  interim  order, 
or  any  renewal  thereof  (as  the  case  may  be)  shall  have  elapsed  such  petitioner 
sliall  not  by  such  discharge  be  protected  from  being  again  taken  in  execution 
upon  such  judgment,  but  such  judgment  shall  remain  in  full  force  and  eflijct  not- 
withstanding such  discharge. 

VII.  And  be  it  enacted.  That  whenever  any  such  petitioner  is  a  prisoner 
under  any  process,  attachment,  execution,  commitment,  or  sentence,  and  is  not 
entitled  to  his  discharge  in  manner  aforesaid,  the  commissioner  may,  by  warrant 
under  his  hand  directed  to  the  person  in  whose  custody  such  petitioner  is  confined, 
cause  such  petitioner  to  be  brought  before  him  for  examination  at  any  sitting  of 
the  court,  either  public  or  private,  and  the  expence  of  bringing  such  petitioner 
shall  be  paid  out  of  his  estate,  and  such  person  shall  be  indemnified  by  the 
warrant  of  the  commissioner  for  bringing  up  such  petitioner. 

VIII.  And  be  it  enacted,  That  if  any  petitioner  for  protection  from  process 
sliall  die  after  the  filing  of  his  petition,  the  commissioner  may  proceed  in  the 
matter  of  such  petition,  for  the  discovery  and  distribution  of  his  property,  as  he 
might  have  done  if  the  petitioner  were  living. 

IX.  And  be  it  enacted,  That  the  wearing  apparel,  bedding,  and  other  neces- 
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sarics  of  the  petitioner  and  his  family,  and  the  working  tools  and  implements  of 
the  petitioner,  not  exceeding  in  the  whole  the  value  of  twenty  pounds,  may  be 
excepted  by  the  petitioner  in  his  petition  from  the  operation  of  the  said  recited 
act  and  of  this  act,  and  in  such  case  shall  be  altogether  excluded  from  the  opera- 
tion of  the  said  acts  :  Provided  always,  that  such  excepted  articles,  with  the  values 
thereof  respectively,  to  be  ascertained  and  appraised,  if  the  commissioner  shall 
think  fit,  in  such  manner  as  he  shall  direct,  be  fully  and  truly  described  by  the 
petitioner  in  his  schedule,  but  otherwise  the  exception  thereof  shall  be  of  no 
force  as  to  any  part  of  the  same. 

X.  And  be  it  enacted,  That  until  an  assignee  shall  be  chosen  by  the  creditors 
of  any  petitioner  for  protection  from  process  the  official  assignee  nominated  by  the 
commissioner  upon  the  filing  of  the  petition  of  such  petitioner  shall  be  enabled 
to  act,  and  shall  be  deemed  to  be,  to  all  intents  and  purposes,  a  sole  assignee  of 
the  property  of  such  petitioner,  and,  if  the  commissioner  shall  so  order,  may  sell 
or  otherwise  dispose  of  such  property,  or  any  part  thereof,  and  make  such  allowance 
out  of  the  property  of  such  petitioner  for  the  support  of  himself  and  his  family 
as  the  commissioner  shall  direct ;  and  the  property  vested  in  any  official  assignee 
alone  or  jointly  with  any  assignee  chosen  by  creditors  under  the  said  recited  act, 
this  act,  or  either  of  them,  shall  not  remain  in  such  official  assignee  alone,  or  jointly 
with  such  assignee  chosen  by  creditors,  if  such  official  assignee  shall  resign  or 
be  removed  from  his  office,  nor  in  the  heirs,  executors,  or  administrators  of  such 
official  assignee,  nor  in  the  surviving  assignee  alone,  in  case  of  the  death  of  such 
official  assignee,  but  all  such  property  shall  in  every  such  case  go  to  and  be  vested 
in  the  successor  in  office  of  such  official  assignee  alone,  or  jointly  with  the  assignee 
chosen  by  the  creditors  (if  any),  as  the  case  may  be  ;  and  whenever  any  such 
petition  shall  have  been,  or  shall  l)e  dismissed,  all  sales  and  dispositions  of  property 
and  payments  duly  made,  and  all  other  acts  theretofore  done  by  any  assignee,  or 
any  person  or  persons  acting  under  his  authority,  or  by  any  messenger  or  other 
person  under  the  authority  of  the  commissioner,  according  to  the  provisions  of 
the  said  recited  act  and  of  this  act,  or  either  of  them,  shall  be  good  and  valid,  but 
the  property  of  the  petitioner  shall  otherwise  in  such  case  revest  in  such  peti- 
tioner ;  provided,  however,  that  no  action  or  suit  shall  be  prosecuted  or  com- 
menced against  such  assignee,  messenger,  or  other  person  or  persons  acting  as 
aforesaid,  except  to  recover  any  property  of  such  petitioner  detained  after  an 
order  made  by  the  commissioner  for  the  delivery  thereof,  and  demand  made 
thereupon. 

XI.  And  be  it  enacted.  That  all  powers  vested  in  any  petitioner  for  protection 
from  process,  whose  estate  shall,  under  the  provisions  of  the  said  recited  act,  of 
this  act,  or  of  either  of  them,  have  been  vested  in  an  assignee  or  assignees,  which 
such  petitioner  might  legally  execute  for  his  own  benefit  (except  the  right  of 
nomination  to  any  vacant  ecclesiastical  benefice)  shall  be  hereby  vested  in  such 
assignee  or  assignees,  to  be  by  such  assignee  or  assignees  executed  for  the  benefit 
of  the  creditors  of  such  petitioner  under  this  act,  in  such  manner  as  such 
petitioner  might  have  executed  the  same. 

XII.  And  be  it  enacted,  that  in  all  cases  in  which  any  such  petitioner  shall 
be  entitled  to  any  lease  or  agreement  for  a  lease,  and  his  assignee  or  assignees 
shall  accept  the  same,  and  the  benefit  thereof,  as  part  of  such  petitioner's  pro- 
perty, the  said  petitioner  shall  not  be  liable  to  pay  any  rent  accruing  after  tlie 
filing  of  his  petition,  nor  be  in  any  manner  sued  after  such  acceptance,  in 
respect  of  any  subsequent  non-observance  or  non-performance  of  the  conditions, 
covenants,  or  agreements  therein  contained:  Provided  that  in  all  such  cases  as 
aforesaid,  it  shall  be  lawful  for  the  lessor  or  person,  agreeing  to  make  such  lease, 
his  heirs,  executors,  administrators,  or  assigns,  if  the  said  assignee  or  assignees 
shall  decline,  upon  his  or  their  being  required  so  to  do,  to  determine  whether  he 
or  they  will  or  will  not  accept  such  lease  or  agreement  for  a  lease,  to  apply  to 
the  commissioner,  praying  that  he  or  they  may  either  so  accept  the  same,  or 
deliver  up  such  lease  or  agreement  for  a  lease,  and  the  possession  of  the  pre- 
mises demised  or  intended  to  be  demised ;  and  the  commissioner  shall  tfiere- 
upon  make  such  order  as  in  all  the  circumstances  of  the  case  shall  seem  meet  and 
just,  and  such  order  shall  be  binding  on  all  parties. 

XIII.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  assignee  or  assignees 
of  any  such  petitioner,  and  such  assignee  or  assignees  shall  be  hereby  em- 
powered, to  sue,  from  time  to  time  as  there  may  be  occasion,  in  his  or  their  own 
name  or  names,  for  the  recovery,  obtaining,  and  enforcing  of  any  property  or 
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rights  of  such  petitioner,  but  in  trust  for  the  benefit  of  the  creditors  of  such 
l)etitioner,  according  to  the  provisions  of  the  said  recited  act  and  this  act,  and 
to  give  such  discharge  and  discharges  to  any  person  or  persons  who  shall  be  re- 
spectively indebted  to  such  petitioner  as  may  be  requisite ;  and  to  make  com- 
positions with  any  debtors  or  accountants  to  such  petitioner,  where  the  same 
shall  appear  necessary,  and  to  take  such  reasonable  part  of  any  such  debts  as  can 
upon  such  composition  be  gotten  in  full  discharge  of  such  debts  and  accounts ; 
and  to  submit  to  arbitration  any  difference,  or  dispute  between  such  assignee  or 
assignees  and  any  person  or  persons  for  or  on  account  or  by  reason  of  any  matter, 
cause,  or  thing  relating  to  the  property  of  such  petitioner  :  Provided  nevertheless, 
that  no  such  composition,  or  submission  to  arbitration,  shall  be  made,  nor  any 
suit  in  equity  be  commenced  by  any  such  assignee  or  assignees,  without  the 
consent  in  writing  of  the  major  part  in  value  of  the  creditors  of  such  petitioner, 
who  shall  meet  together  pursuant  to  a  notice  of  such  meeting,  to  be  published 
at  least  fourteen  days  before  such  meeting  in  the  London  Gazette,  and  also  in 
some  newspaper  usually  circulated  in  the  neighbourhood  of  the  place  where 
such  petitioner  had  his  last  usual  residence  before  the  filing  of  his  petition,  nor 
without  the  approbation  of  the  commissioner. 

XIV.  And  be  it  enacted,  that  in  all  matters  wherein  creditors  shall  vote,  or 
wherein  the  assent  or  dissent  of  creditors  shall  be  exercised  in  pursuance  of  or 
in  carrying  into  effect  the  said  recited  act  or  this  act,  every  creditor  shall 
be  accounted  such  in  respect  of  such  amount  only  as,  upon  an  account  fairly 
stated  between  the  parties,  after  allowing  the  value  of  mortgaged  property,  and 
other  such  available  securities  and  liens,  shall  appear  to  be  the  balance  due  ;  and 
that  all  disputes  arising  in  such  matters  concerning  any  such  amount  shall,  upon 
application  duly  made  in  that  behalf,  be  examined  into  by  the  commissioner,  who 
shall  have  power  to  determine  the  same,  and,  if  it  seem  fit,  to  refer  the  examin- 
ation thereof  to  an  officer  of  the  said  court :  Provided  always,  that  the  amount 
in  respect  of  which  any  such  creditor  shall  vote  in  any  such  matter  shall  not  be 
conclusive  of  the  amount  of  his  or  her  debt  for  any  ulterior  purposes,  in  pur- 
suance of  the  provisions  of  this  act. 

XV.  And  be  it  enacted,  that  if  any  such  petitioner  shall,  at  the  time  of 
filing  his  petition,  or  at  any  time  before  such  petitioner  shall  become  entitled  to 
his  final  order  according  to  this  act,  have  any  government  stocks,  funds,  or 
annuities,  or  any  of  the  stock  or  shares  of  or  in  any  public  company,  either  in 
England,  Scotland,  or  Ireland,  standing  in  his  own  name  in  his  own  right,  it 
shall  be  lawful  for  the  commissioner,  whenever  he  shall  deem  fit  so  to  do,  to 
order  all  persons  whose  act  or  consent  is  thereto  necessary  to  transfer  the  same 
into  the  name  of  such  assignee  or  assignees  as  aforesaid  ;  and  all  such  persons 
whose  act  or  consent  is  so  necessary  as  aforesaid  shall  be  hereby  indemnified  for 
all  things  done  or  permitted  pursuant  to  such  order. 

XVI.  And  be  it  enacted,  that  whenever  any  assignee  shall  die,  resign,  or  be 
removed,  or  a  new  assignee  shall  be  duly  appointed,  no  action  at  law  or  suit  in 
equity  shall  be  thereby  abated,  but  the  court  in  which  any  action  or  suit  is 
depending  may,  upon  the  suggestion  of  such  death,  resignation,  or  removal,  and 
new  appointment,  (if  any,)  allow  the  name  or  names  of  the  surviving  or  new 
assignee  to  be  substituted  in  the  place  of  the  former,  and  such  action  or  suit  shall 
be  prosecuted  in  the  name  or  names  of  the  said  surviving  or  new  assignee,  in 
the  same  manner  as  if  he  had  originally  commenced  the  same. 

XVII.  And  be  it  enacted.  That  if  any  petitioner  for  protection  from  process 
shall,  at  the  time  of  filing  his  petition,  by  the  consent  and  permission  of  the  true 
owner  thereof,  have  in  his  possession,  order,  or  disposition  any  goods  or  chattels 
whereof  such  petitioner  was  reputed  owner,  or  whereof  he  had  taken  upon  him 
the  sale,  alteration,  or  disposition  as  owner,  the  same  shall  be  deemed  to  be  the 
property  of  such  petitioner,  so  as  to  become  vested  in  the  assignee  or  assignees 
for  the  time  being  of  the  estate  and  effects  of  such  petitioner  ;  provided  tliat  no 
transfer  or  assignment  of  any  ship  or  vessel,  or  any  share  thereof,  made  as  a 
security  for  any  debt  or  debts,  either  by  way  of  mortgage  or  assignment,  duly 
registered  according  to  the  provisions  of  an  act  made  in  the  session  of  parliament 
held -in  the  third  and  fourth  years  of  the  reign  of  his  late  m.ajesty  king  William 
the  Fourth,  intituled  An  Act  for  the  registering  of  British  Vessels,  shall  be  in- 
validated or  affected  by  reason  of  such  possession,  order,  or  disposition  of  the 
same  as  aforesaid. 

XVIII.  And  be  it  enacted,  That  no  distress  for  rent  made  and  levied,  after 
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the  filing  of  any  petition  for  protection  from  process,  upon  the  goods  or  effects 
of  the  petitioner,  shall  be  available  for  more  than  one  year's  rent  accrued  prior 
to  the  filing  of  such  petition,  but  that  the  landlord  or  party  to  whom  the  rent 
shall  be  due  shall  and  may  be  a  creditor  for  the  overplus  of  the  rent  due,  and 
for  which  the  distress  shall  not  be  available,  and  entitled  to  all  the  provisions 
made  for  creditors  by  the  said  recited  act  or  by  this  act. 

XIX.  And  be  it  enacted,  That  if  the  petitioner  shall,  before  or  after  the 
filing  of  his  petition,  in  contemplation  of  his  becoming  insolvent,  or  being  in 
insolvent  circumstances,  voluntarily  convey,  assign,  transfer,  charge,  deliver,  or 
make  over  any  estate,  real  or  personal,  security  for  money,  bond,  bill,  note, 
money,  goods,  or  effects  whatsoever,  to  any  creditor  or  creditors,  or  to  any 
person  or  persons  in  trust  for,  or  to  or  for  the  use,  benefit,  or  advantage  of  any 
creditor  or  creditors,  or  to  any  person  who  is  or  may  be  liable  as  surety  for 
such  petitioner,  every  such  conveyance,  assignment,  transfer,  charge,  delivery, 
and  making  over  shall  be  deemed  fraudulent  and  void  as  against  any  assignee 
or  assignees  of  the  estate  and  effects  of  such  petitioner  appointed  under  the 
provisions  of  the  said  recited  act  and  of  this  act,  or  of  either  of  them  :  Provided 
always,  that  no  such  conveyance,  assignment,  transfer,  charge,  delivery,  or 
making  over  shall  be  so  deemed  fraudulent  and  void  if  made  at  any  time  prior 
to  three  months  before  the  filing  of  the  petition,  and  not  with  the  view  or  in- 
tention, by  the  party  so  conveying,  assigning,  transferring,  charging,  delivering, 
or  making  over,  of  petitioning  the  court  for  protection  from  process. 

XX.  And  be  it  enacted.  That  the  provisions  of  an  act  passed  in  the  third 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled  An 
Act  for  preventing  Frauds  upon  Creditors  by  secret  Warrants  of  Attorney  to 
confess  Judgment,  shall  extend  to  the  assignee  or  assignees  of  every  petitioner 
for  protection  from  process  whose  estate  shall,  after  the  expiration  of  twenty- 
one  days  next  after  his  execution  of  such  warrant  of  attorney,  or  giving  of  such 
cognovit  actionem  as  therein  mentioned,  be  vested  in  an  assignee  or  assignees 
under  the  provisions  of  the  said  recited  act  and  of  this  act,  or  of  either  of  them, 
as  if  the  said  act  so  intituled  as  aforesaid  had  been  expressly  herein  enacted ; 
and  every  such  warrant  of  attorney,  and  judgment  and  execution  thereon,  and 
every  such  cognovit  actionem,  and  judgment  entered  up  thereon,  and  execution 
taken  out  on  such  judgment  as  are  declared  by  the  said  last-mentioned  act  to 
be  fraudulent  and  void  against  the  assignees  mentioned  therein,  shall  be  deemed 
equally  fraudulent  and  void  against  the  assignee  or  assignees  of  the  estate  of 
such  petitioner,  and  such  assignee  or  assignees  shall  be  entitled  to  recover  back 
and  receive,  for  the  use  of  the  creditors  of  such  petitioner,  all  the  monies  levied 
and  effects  seized  under  or  by  virtue  of  any  such  judgment  or  execution. 

XXI.  And  be  it  enacted.  That  in  all  cases  where  any  petitioner  for  pro- 
tection from  process,  whose  estate  shall  have  been  vested  in  an  assignee  or  as- 
signees under  the  provisions  of  the  said  recited  act  and  of  this  act,  or  of  either 
of  them,  shall  have  executed  any  warrant  of  attorney  to  confess  judgment,  or 
shall  have  given  any  cognovit  actionem  or  bill  of  sale,  whether  for  a  valuable 
consideration  or  otherwise,  no  person  shall,  after  the  filing  of  the  petition  of 
such  petitioner,  avail  himself  of  any  execution  issued  or  to  be  issued  upon  any 
judgment  obtained  or  to  be  obtained  upon  such  warrant  of  attorney  or  cognovit 
actionem,  either  by  seizure  and  sale  of  the  property  of  such  petitioner  or  any 
part  thereof,  or  by  sale  of  such  property  theretofore  seized,  or  any  part  thereof, 
or  avail  himself  of  such  bill  of  sale,  but  that  any  person  or  persons  to  whom 
any  sum  or  sums  of  money  shall  be  due  in  respect  of  any  such  warrant  of 
attorney,  or  cognovit  actionem,  or  of  such  bill  of  sale,  shall  and  may  be  a  creditor 
or  creditors  for  the  same  under  the  said  recited  act  and  this  act. 

XXII.  And  be  it  enacted.  That  the  final  order  to  be  made  imder  the  pro- 
visions of  the  said  act,  as  amended  by  this  act,  shall  protect  the  person  (a)  of  the 
petitioner  from  being  taken  or  detained  under  any  process  whatever  in  the  cases 
herein-after  mentioned;  (that  is  to  sa}-,)  from  all  process  in  respect  of  the 
several  debts  and  sums  of  money  due  or  claimed  to  be  due  at  the  time  of  filing 
the  petition  from  such  petitioner  to  the  several  persons  named  in  his  schedule 
as  creditors,  or  as  claiming  to  be  creditors  for  the  same  respectively,  or  for 
which  such  persons  shall  have  given  credit  to  such  petitioner  before  the  time 
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of  filing  such  petition,  and  which  were  not  then  payable,  or  in  respect  of  the 
claims  of  any  other  persons  not  known  to  such  petitioner  at  the  time  of  making 
the  final  order,  who  may  be  indorsees  or  holders  of  any  negotiable  securities  set 
forth  in  such  schedule  :  Provided  always,  that  every  such  final  order  may  be  made 
without  specifying  therein  any  such  debt  or  debts,  or  sum  or  sums  of  money,  or 
claims  as  aforesaid,  or  naming  therein  any  such  creditor  or  creditors  as  aforesaid; 
and  such  final  order  shall  be  in  the  form  specified  in  schedule  (A.  No.  3.). 

XXIII.  And  be  it  enacted.  That  if  any  such  petitioner,  being  a  prisoner 
in  execution  at  the  time  of  filing  his  petition,  shall  be  detained  in  prison  for 
any  debt  or  claim  in  respect  »f  which  he  is  protected  from  process  by  his  final 
order,  it  shall  be  lawful  for  the  commissioner  to  order  any  officer,  who  shall 
have  such  petitioner  in  custody  by  virtue  of  such  execution,  to  discharge  such 
petitioner  without  exacting  any  fee  ;  and  such  officer  shall  be  hereby  indemnified 
for  so  doing. 

XXIV.  Provided  always,  and  be  it  enacted,  That  if  on  the  day  for  the  first 
examination  of  the  petitioner,  or  at  any  adjournment  thereof,  it  shall  appear  to 
the  commissioner  that  the  debts  of  the  petitioner,  or  any  of  them,  were  con- 
tracted by  any  manner  of  fraud  or  breach  of  trust,  or  by  any  prosecution  whereby 
he  had  been  convicted  of  any  offence,  or  without  having  at  the  time  a  reasonable 
or  probable  expectation  of  being  able  to  pay  such  debt  or  debts,  or  that  such 
debts,  or  any  of  them,  were  contracted  by  reason  of  any  judgment  in  any  pro- 
ceeding for  breach  of  the  revenue  laws,  or  in  any  action  for  breach  of  promise 
of  marriage,  seduction,  criminal  conversation,  libel,  slander,  assault,  battery, 
malicious  arrest,  malicious  suing  out  a  fiat  of  bankruptcy,  or  malicious  tres- 
pass, or  that  the  petitioner  has  parted  with  any  of  his  property  since  the  pre- 
senting of  his  petition,  the  commissioner  shall  not  be  authorized  in  any  such 
case  to  name  any  day  for  making  such  final  order,  or  to  renew  such  interim 
order  ;  and  in  every  such  case,  wherein  any  such  petitioner  shall  have  been  a 
prisoner  in  execution  and  discharged  out  of  custody  by  order  of  the  commis- 
sioner under  the  provision  herein  in  tliat  behalf  contained,  such  petitioner  shall 
be  remanded  by  an  order  of  the  commissioner  to  his  former  custody  ;  but  if  none 
of  the  matters  aforesaid  shall  so  appear,  and  the  commissioner  shall  be  satisfied 
that  the  petitioner  has  made  a  full  discovery  of  his  estate,  effects,  debts,  and 
credits,  it  shall  then  be  lawful  for  the  commissioner  to  cause  notice  to  be  given 
that  on  a  certain  day,  to  be  named  therein,  he  will  proceed  to  make  such  final 
order,  unless  cause  be  shown  to  the  contrary. 

XXV.  And  be  it  enacted,  Tliat  every  sum  of  money  which  shall  be  payable 
by  way  of  annuity  or  otherwise,  at  any  future  time  or  times,  by  virtue  of  any 
bond,  covenant,  or  other  securities  of  any  nature  whatsoever,  shall  be  deemed 
and  taken  to  be  debts  within  the  meaning  of  the  said  recited  act  (a)  and  of  this  act : 
Provided  always,  that  every  person  who  would  be  a  creditor  of  any  petitioner 
for  protection  from  process  for  such  sum  or  suras  of  money,  if  the  same  were 
presently  due,  shall  be  admissible  as  a  creditor  of  such  petitioner  for  the  value, 
and  no  more,  of  such  sum  or  sums  of  money  so  payable  as  aforesaid,  which 
value  the  commissioner  authorized  to  act  in  the  matter  of  the  petition  shall, 
upon  application  at  any  time  made  in  that  behalf,  ascertain,  regard  being  had  to 
the  original  price  given  for  such  sum  or  sums  of  money,  deducting  therefrom 
such  diminution  in  the  value  thereof  as  shall  have  been  caused  by  the  lapse  of 
time  since  the  grant  thereof  to  the  time  of  filing  such  petition  ;  and  such  cre- 
ditor shall  be  entitled  in  respect  of  such  value  to  the  benefit  of  all  the  provisions 
made  for  creditors  by  the  said  recited  act  or  by  this  act,  without  prejudice 
nevertheless  to  the  respective  securities  of  such  creditor,  excepting  as  respects 
the  eflPect  of  the  final  order,  which  shall  be  obtained  by  such  petitioner  under  the 
provisions  of  the  said  recited  act  and  of  this  act. 

XXVI.  Provided  always,  and  be  it  enacted,  Tliat  the  final  order  for  protec- 
tion from  process  shall  and  may  extend  to  all  process  issuing  from  any  court  for 
any  contempt  of  court,  ecclesiastical  or  civil,  for  non-payment  of  money,  or  of 
costs  or  expences  in  any  such  court ;  and  that  in  such  case  such  final  order  shall 
be  deemed  to  extend  also  to  all  costs,  which  the  petitioner  would  be  liable  to 
pay  in  consequence  or  by  reason  of  such  contempt,  or  on  purging  the  same ;  and 
that  every  final  order  as  to  any  debt  or  damages  of  any  creditor  of  the  petitioner 
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shall  1)0  deemed  to  extend  also  to  all  costs  incurred  by  such  creditor  before  lie 
filing  of  the  petitioner's  schedule  in  any  action  or  suit  brought  by  such  creditor 
against  the  petitioner  for  the  recovery  of  the  same  ;  and  that  all  persons  as  to 
■whose  demands  for  any  such  costs,  money,  or  expences  as  aforesaid  the  f  nal 
order  obtained  by  the  petitioner  shall  be  adjudged  to  extend  shall  be  deemed  ard 
taken  to  be  creditors  of  such  petitioner  in  respect  thereof,  and  entitled  to  the 
benefit  of  all  the  provisions  made  for  creditors  by  the  said  recited  act  or  by  this 
act;  subject  nevertheless  to  such  ascertaining  of  the  airount  of  the  said  demands 
as  may  be  had  by  taxation  or  otherwise,  and  to  such  examination  thereof  as  is 
herein  provided  in  respect  of  all  claims  to  a  dividend  of  such  petitioner's  estate 
and  effects. 

XXVII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  commissioner,  at 
the  time  appointed  for  making  the  final  order  for  protection  from  process,  or  at  any 
adjournment  thereof,  to  adjourn  the  consideration  of  such  final  order  sine  die. 

XXVIII.  And  be  it  enacted.  That  if  for  any  of  the  causes  in  that  behalf 
aforesaid  no  day  be  named  for  making  the  final  order,  or  if  the  consideration  of 
such  final  order  be  adjourned  sine  die,  or  such  final  order  be  refused,  the  com- 
missioner shall  have  the  power,  after  the  expiration  of  such  time  subsequent  to 
the  filing  of  the  petition  as,  having  regard  to  all  the  circumstances  of  the  insol- 
vency, and  the  conduct  of  the  petitioner  as  an  insolvent  debtor  before  and  after 
his  insolvency,  the  commissioner  shall  think  just,  and  after  hearing  the  peti- 
tioner or  any  of  his  creditors,  or  his  or  their  counsel  or  attornies,  to  make  an 
order  to  protect  the  petitioner  from  being  taken  or  detained  under  any  process 
whatever  for  or  in  respect  of  the  several  debts  and  sums  of  money  due  or 
claimed  to  be  due  at  the  time  of  filing  his  petition,  from  the  said  petitioner  to 
the  several  persons  named  in  his  schedule  as  creditors,  or  as  claiming  to  be  cre- 
ditors for  the  same  respectively,  or  for  which  such  persons  should  have  given 
credit  to  the  said  petitioner  before  the  time  of  filing  his  petition,  and  which  were 
not  then  payable,  and  as  to  the  claims  of  all  other  persons  not  known  to  the 
said  petitioner  at  the  time  of  making  such  order,  who  may  be  endorsers  or 
holders  of  any  negotiable  security  set  forth  in  his  said  schedule :  Provided 
always,  that  no  debtor  shall  be  imprisoned  on  any  process  for  more  than  twelve 
calendar  months  for  any  debt  contracted  before  filing  his  petition,  in  case  the 
final  order  shall  be  refused  or  shall  not  be  made,  or  in  case  the  protecting  order 
shall  not  be  renewed. 

XXIX.  And  be  it  enacted.  That  If  such  petitioner  sliall  be  taken  or  detained 
under  any  process  whatever  for  any  debt  or  claim  in  respect  of  which  he  is 
protected  from  process  by  such  order  as  last  aforesaid,  it  shall  be  lawful  for  the 
commissioner  to  order  any  officer  who  shall  have  such  petitioner  so  in  custody 
to  discharge  such  petitioner  therefrom,  without  exacting  any  fee ;  and  such 
officer  shall  be  hereby  indemnified  for  so  doing. 

XXX.  And  whereas  it  m.ay  sometimes  happen  that  a  debt  of,  or  claim  upon, 
or  balance  due  from  a  petitioner  for  protection  from  process  may  be  specified  in 
his  schedule  so  sworn  to  as  aforesaid  at  an  amount  which  is  not  exactly  the 
actual  amount  thereof,  without  any  culpable  negligence  or  fraud,  or  evil  inten- 
tion on  the  part  of  such  petitioner ;  be  it  enacted.  That  in  such  case  the  com- 
missiower  shall  allow  the  schedule  to  be  amended  in  that  behalf;  and  in  every 
case  in  which  an  amendment  bf  the  schedule  shall  be  allowed  the  said  petitioner 
shall  be  entitled  to  every  benefit  and  protection  of  the  said  recited  act  and  of 
this  act ;  and  the  creditor  in  that  behalf  shall  be  entitled  to  the  benefit  of  all 
the  provisions  made  for  creditors  by  the  said  recited  act  and  by  this  act  in 
respect  of  the  actual  amount  of  such  debt,  claim,  or  balance,  and  neither  more 
nor  less  than  the  same,  to  all  intents  and  purposes,  such  error  in  the  said  sche- 
dule notwithstanding. 

XXXI.  And  be  it  enacted.  That  whenever  after  an  audit  there  shall  appear 
to  the  commissioner  to  be  in  the  hands  of  the  official  assignee  any  balance 
wherewith  a  dividend  may  be  made,  jjroceedings  shall  be  had  forthwith,  under 
the  direction  of  the  commissioner,  for  making  such  dividend,  and  also,  when  it 
shall  appear  necessary,  for  correcting  and  ascertaining  the  list  of  creditors  enti- 
tled to  receive  the  same  ;  and  notice  of  any  sitting  of  the  court  ordered  to  be 
held  for  such  ascertaining  of  debts,  or  for  an  audit,  or  for  declaring  a  dividend 
thereupon,  or  for  all  such  purposes,  shall  be  given  for  such  time  and  in  such 
manner  as  the  commissioner  shall  from  time  to  time  direct ;  and  such  dividend 
shall  be  made  amongst   the  creditors  of  the  petitioner  whose  debts  shall   be 
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admitted  in  his  schedule  sworn  to  by  the  petitioner,  and  amongst  such  other 
creditors  (if  any)  who  shall  prove  their  debts  in  pursuance  of  any  order  of  the 
commissioner  to  be  made  in  that  behalf,  in  proportion  to  the  amount  of  the 
debts  so  admitted,  or  so  admitted  and  proved,  as  the  case  may  be  :  Provided 
always,  that  if  the  petitioner,  or  any  creditor  or  assignee,  shall  object  in  whole 
or  in  part  to  any  debt  tendered  to  be  so  proved  as  aforesaid,  or  to  any  debt  men- 
tioned in  the  schedule  of  the  petitioner,  or  if  any  person  whose  demand  is  stated 
in  such  schedule,  but  is  not  admitted  therein  to  the  extent  of  such  demand, 
shall  claim  to  be  admitted  as  a  creditor  for  the  whole  of  such  demand,  or  for 
more  thereof  than  is  so  admitted,  the  said  objections  and  claims  shall,  upon 
application  duly  made,  be  examined  into  by  the  commissioner,  and  the  decision 
of  the  commissioner  thereupon  shall  be  conclusive  with  respect  to  the  title  of 
such  creditor  or  creditors  to  his  or  their  share  of  such  dividend  :  Provided 
always,  that  if  in  any  case  it  shall  appear  expedient  it  shall  be  lawful  at  any 
time  for  the  commissioner,  by  notice  as  may  be  directed  in  that  behalf,  to  cause 
all  or  any  of  the  creditors  to  prove  their  debts,  in  such  manner  as  the  commis- 
sioner shall  require,  and  to  decide  upon  such  debts,  and  the  right  to  receive 
dividends  thereupon,  and  to  do  all  things  requisite  thereto,  as  aforesaid. 

XXXII.  And  be  it  enacted.  That  if  at  the  expiration  of  twelve  calendar 
months  from  the  filing  of  any  petition  for  protection  from  process  there  shall 
remain  any  outstanding  debts  or  other  property  due  or  belonging  to  the  estate  of 
the  petitioner,  which  cannot,  in  the  opinion  of  the  commissioner,  be  collected  and 
received,  without  unreasonable  or  inconvenient  delay,  it  shall  be  lawful  for  the 
assignees,  under  the  direction  of\the  commissioner,  to  sell  and  assign  such  debts 
and  other  property  in  such  manner  as  shall  be  ordered  by  the  commissioner. 

XXXIII.  And  be  it  enacted,  That  no  letter  of  attorney,  affidavit,  certificate, 
or  other  proceeding,  instrument,  or  writing  whatsoever  in  the  matter  of  any 
petition  for  protection  from  process,  or  any  copy  thereof,  nor  any  advertisement 
inserted  in  any  newspaper  by  the  direction  of  any  commissioner  of  the  court  of 
bankruptcy  relating  to  any  such  matter,  shall  be  liable  to  or  charged  with  the 
payment  of  any  stamp  or  other  duty  whatsoever ;  and  that  no  sale  of  any  real 
or  personal  estate  of  any  such  petitioner  as  aforesaid,  for  the  benefit  of  his  cre- 
ditors, under  the  said  recited  act  or  this  act,  shall  be  liable  to  any  auction  duty : 
Provided  always,  that  no  such  exemption  from  auction  duty  shall  be  allowed, 
imless  such  sale  shall  be  conducted  by  a  licensed  auctioneer,  and  such  auctioneer 
shall  at  the  time  of  passing  his  account  thereof  produce  to  the  officer  of  excise 
a  catalogue,  signed  and  certified  by  the  assignees  by  whose  order  such  sale  shall 
have  been  made,  in  manner  and  form  required  by  the  laws  of  excise. 

XXXIV.  And  be  it  enacted.  That  under  every  petition  for  protection  from 
process  after  the  passing  of  this  act  in  the  court  of  bankruptcy  in  London,  or  in 
any  district  court  of  bankruptcy  in  the  country,  there  shall  be  paid  by  the 
official  assignee  of  the  estate  and  effijcts  of  the  petitioner,  into  the  bank  of 
England,  to  the  credit  of  the  accountant  in  bankruptcy,  to  the  account  intituled 
"  The  Secretary  of  Bankrupts  Account,"  a  sum  not  less  than  one  eighth  of 
a  pound  per  centum  and  not  exceeding  five  pounds /jer  centum  on  the  gross  pro- 
duce from  time  to  time  of  the  petitioner's  estate,  such  sum,  within  the  limits 
aforesaid,  and  the  time  or  times  for  payment  thereof,  to  be  fixed  by  tha  lord 
chancellor  by  any  general  order  for  those  purposes',  and  to  be  applicable  to  all 
the  purposes  of  the  said  account,  and  to  be  subject  to  the  like  orders  as  other 
monies  directed  to  be  paid  in  to  the  said  account ;  and  that  it  shall  be  lawful 
for  the  lord  chancellor  from  time  to  time  to  lessen  or  increase  such  sum  within 
the  limit  aforesaid,  as  to  the  lord  chancellor  may  seem  just  and  reasonable,  upon 
consideration  of  the  amount  from  time  to  time  standing  to  the  said  account,  and 
of  the  claims  from  time  to  time  chargeable  thereupon. 

XXXV.  And  be  it  enacted.  That  from  and  after  the  passing  of  this  act  it 
shall  be  lawful  for  the  commissioner  authorized  to  act  in  the  matter  of  any 
petition  for  protection  fi-om  process  to  direct  remuneration  to  the  official  assignee 
for  his  services  in  the  matter  of  such  petition,  in  like  manner  as  in  bankruptcy 
but  nevertheless  so  as  such  remuneration  shall  in  no  case  exceed  the  rate  of 
five  pounds  per  centum  on  the  sum  received  as  produce  of  the  property  of -the 
petitioner. 

XXXVI.  And  be  it  enacted.  That  no  fee  or  gratuity  shall  be  received  or 
taken  by  the  court  of  bankruptcy,  or  any  district  court  of  bankruptcy,  or  any 
solicitor,  auctioneer,  broker,  appraiser,  accountant,  messenger,  or  other  officer  of 
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any  such  court,  for  any  thing  done  or  to  be  done  in  the  matter  of  any  such  peti- 
tion, of  or  from  any  person  whomsoever,  except  as  herein-before  authorized,  and 
except  such  fees  as  shall  at  any  time  be  specified  in  a  list  thereof  to  be  signed 
by  the  commissioners  of  the  court  of  bankruptcy  authorized  to  act  in  the  pro- 
secution of  fiats  in  bankruptcy  in  London,  or  the  major  part  of  them,  and  such 
of  the  commissioners  of  the  said  court  authorized  to  act  in  the  prosecution  of 
fiats  in  bankruptcy  in  the  country  as  shall  be  nominated  by  the  lord  chancellor 
for  that  purpose,  and  to  be  approved  of  by  the  lord  chancellor,  a  copy  of  which 
list  shall  be  exposed  to  view  in  every  such  court. 

XXXVII.  And  be  it  enacted.  That  any  petition  for  protection  from  process, 
and  any  proceeding  in  the  matter  of  such  petition  purporting  to  be  signed  by  a 
commissioner  of  the  court  of  bankruptcy,  or  a  copy  of  such  petition  or  otlicr 
proceeding  purporting  to  be  so  signed,  shall  in  all  cases  be  receivable  in  evidence 
of  such  proceedings  having  respectively  taken  place. 

XXXVIII.  And  be  it  enacted.  That  the  rules  and  orders  made  by  the  judges 
and  commissioners  of  the  court  of  bankruptcy  under  the  said  recited  act  shall 
extend  and  be  applicable  to  this  act,  except  as  otherwise  provided  by  this  act : 
Provided  always,  that  it  shall  be  lawful  for  the  commissioners  of  the  court  of 
bankruptcy  acting  in  London,  or  the  major  part  of  them,  and  such  of  the  commis- 
sioners of  the  said  court  acting  in  the  country  as  shall  be  nominated  by  the  lord 
chancellor  for  that  purpose,  from  time  to  time  to  alter  or  vary  such  rules  and 
orders,  or  to  make  other  rules  and  orders,  to  be  approved  of  by  the  lord  chancellor, 
for  the  better  carrying  into  execution  the  said  recited  act,  as  amended  by  this 
act :  Provided  also,  that  any  such  rules  and  orders  may  be  rescinded  or  varied 
as  the  lord  chancellor  shall  direct. 

XXXIX.  And  be  it  enacted.  That  in  case  any  petitioner  for  protection  from 
process  shall,  with  intention  to  defraud  the  creditors  of  such  petitioner,  wilfully 
and  fraudulently  omit  in  his  schedule  so  sworn  to  as  aforesaid  any  property 
whatsoever,  or  retain  or  except  out  of  such  schedule  as  wearing  apparel,  bedding, 
or  other  necessaries,  or  working  tools  or  implements,  property  of  greater  value 
than  twenty  pounds,  every  such  person  so  offending,  and  any  person  aiding  and 
assisting  him  to  do  the  same,  shall,  upon  being  thereof  convicted  by  due  course 
of  law,  be  adjudged  guilty  of  a  misdemeanor,  and  thereupon  it  shall  be  lawful  for 
the  court  before  whom  such  offender  shall  have  been  so  tried  and  convicted  to 
sentence  such  offender  to  be  imprisoned  and  kept  to  hard  labour  for  any  period 
not  exceeding  three  years  ;  and  that  in  every  indictment  or  information  against 
any  person  for  any  offence  under  this  act  it  shall  be  sufficient  to  set  forth  the 
substance  of  the  offence  charged  on  the  person  offending,  without  setting  forth 
the  petition,  or  any  proceeding  whatever  in  the  matter  of  such  petition,  excei)t 
so  much  of  the  schedule  of  such  petitioner  as  may  be  necessary  for  the  purpose. 

XL.  And  be  it  enacted.  That  if  any  person  who  shall  make  or  take  any  oath 
or  affirmation  under  or  in  pursuance  of  the  said  recited  act  or  of  this  act  shall 
therein  be  guilty  of  wilful  falsehood,  every  such  person,  being  duly  convicted 
thereof,  shall  be  subject  to  the  same  pains,  penalties,  and  forfeitures  to  which 
persons  convicted  of  wilful  and  corrupt  perjury  are  or  shall  be  subject. 

XLI.  And  be  it  enacted.  That  the  lord  chancellor  shall  have  power,  upon 
petition  made  to  him  in  writing  by  any  trader  who  shall  have  filed  a  declaration 
of  insolvency  in  manner  and  form  prescribed  by  the  statute  in  that  case  made 
and  provided  relating  to  bankrupts,  and  upon  payment  of  the  like  sum  as  is  pay- 
able upon  the  granting  a  fiat  upon  the  petition  of  a  creditor,  to  be  carried  to  and 
applicable  to  the  purposes  of  the  account  in  the  bank  of  England  intituled  "  The 
Secretary  of  Bankrupts  Account,"  to  issue  a  fiat  in  bankruptcy  against  such 
trader,  and  to  authorize  the  prosecution  thereof  in  the  court  of  bankruptcy  in 
London  or  in  any  district  court  of  bankruptcy  ;  and  that  it  shall  and  may  be 
lawful  for  such  court  so  authorized  as  aforesaid,  upon  the  application  of  such 
trader,  and  upon  proof  of  the  trading  and  of  the  filing  of  such  declaration,  or 
upon  the  application  of  any  creditor  or  creditors  of  such  trader  to  such  amount 
as  by  the  said  statute  required  for  a  petitioning  creditor's  debt,  and  upon  proof 
of  tne  matters  requisite  to  support  a  fiat  issued  upon  the  petition  of  a  creditor, 
to  make  the  adjudication  of  bankruptcy  under  such  fiat,  and  all  further  pro- 
ceedings under  such  fiat  shall  be  thenceforth  prosecuted  and  carried  on  in  like 
manner  as  if  such  fiat  had  been  issued  and  adjudicated  upon  on  the  petition  of  a 
creditor  of  the  bankrupt. 

XL II.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  lord  chancellor  from 
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time  to  time  to  attach  the  several  commissioners  of  the  court  of  bankruptcy,    lor  may  attach 
appointed  to  act  in  the  country,  to  such  districts  described  by  her  Majesty  with    tlie  country 
the  advice  of  her  privy  council,  as  he  shall  think  fit.  commissioners 

XLIII.   And  be  it  enacted,  That  a  minute  of  every  petition  filed  by  any    to  districts, 
trader  under  the  provisions  of  the  said  recited  act  as  amended  by  this  act  shall    iVUnute  of  pe- 
be  transmitted  to  the  lord  chancellor's  secretary  of  bankrupts  at  such  time  and    titions  filed  to 
in  such  manner  and  form  as  the  lord  chancellor  shall  direct.  l^e  transmitted 

XLI V.  And  whereas  it  may  be  expedient  that  the  courts  of  bankruptcy  should    ^q  secretary  of 
bold  sittings  in   some  matters  of  bankruptcy,  or  petitions  for  protection  from    bankrupts, 
process,  at  some  place  or  places  at  which  such  courts  have  not  hitherto  been  used    t„j.a  nhan. 
to  sit ;  be  it  enacted.  That  it  shall  be  lawful  for  the  lord  chancellor,  at  any  time    „„]]„_  aufhn- 
or  times  whenever  it  shall  appear  to  him  under  the  circumstances  of  the  case  to    _:_„fi  ».„  „:^„ 
be  expedient,   by  any  order  or  orders,  to  give  the  necessary  directions  in  that    necessary 
behalf;  and  every  commissioner  and  deputy  registrar  acting  under  any  such    Hirections 
order  shall  have  paid  to   him  his  travelling  and  other  expences,  in  the  same    .„!,„.„  courts 
manner  and  out  of  the  same  fund  as  travelling  and  other  expences  are  directed    chaU  sit 
to  be  paid   by  the  act  passed  in  the  sixth  year  of  the   reign  of  her  present    c  o^  ^  v'  t 
Majesty,   intituled  An  Act  for  the  Amendment  of  the  Lmw  of  Bankruptcy,  to  any 
commissioner  or  deputy  registrar  acting  for  or  in  aid  of  any  commissioner  or 
deputy  registrar  in  cases  provided  for  by  such  act. 

XLV.    And  be  it  enacted.  That  from  and  after  the  passing  of  this  act  it  shall    Lord  chancel- 
be  lawful   for  the  lord  chancellor  to  appoint  some  fit  and   proper  person,  such    lor  empowered 
person  being  a  barrister  of  not  less  than  five  years  standing  at  the  bar,  or  who    to  appoint  a 
shall  have  practised  as  a  pleader  for  not  less  than  five  years,  or  who  shall  have    taxing  officer, 
held  the  office  of  registrar  or  deputy  registrar  of  the  court  of  bankruptcy  for  not 
less  than  five  years,  or  an  admitted  attorney  of  one   of  her  Majesty's  superior 
courts  at  Westminster,  or  of  her  Majesty's  court  of  bankruptcy,  in  actual  prac- 
tice, of  not  less  than  five  years  standing  on  the  roll  of  such  court  or  courts,  to 
be  the  taxing  officer  of  the  court  of  bankruptcy,  and  to  be  called  the  Master  of 
the  said  court,  at  such  salary,  not  exceeding  one  thousand  two  hundred  pounds 
per  annum,  as  the  lord  chancellor  shall  think  fit,  and  to  be  entitled  to  an  annuity 
not  exceeding  two  thirds   of  such   salary,    if  and  when  such  officer  shall  be 
aifected  with  some  permanent  infirmity  disabling  liim  from  the  due   execution 
of  his  office,  such  salary  or  annuity,  as  the  case  may  be,  to  be  charged  upon  and 
paid  (without  any  deduction  except  the  tax  on  income)  out  of  the  same  fund 
and  at  the  same  times  and  in  like  manner  as  the  salaries  or  annuities,  as  the  case 
may  be,  of  the  registrars  and  deputy  registrars  of  the  said  court ;  and  as  and 
when  any  vacancy  shall  occur  in  such  office  the  same  shall  be  supplied  by  the 
lord  chancellor,  by  the  appointment  of  some  other  fit  and  proper  person  of  like 
qualifications  as  aforesaid  ;  and  every  such  taxing  officer  shall  hold  his  office    Tenure  of 
during  his  good  behaviour,  and  shall  discharge  his  duties  in  person,  except  where    office,  duties, 
otherwise  provided  by  this  act,  or  by  any  regulation  to  be  made  under  this  act,    and  removal, 
and  may  be  removed  from  his  office  by  the  lord  chancellor  for  misconduct ;  and    General  nro- 
the  business  to  be  transacted  by  such  taxing  officer,   from  and  after  the  passing    yi^ion  as  to 
of  this  act,  shall  be  the  swearing  of  such  affidavits  as  may  be  sworn  before  any    business  of 
commissioner,   registrar,  or   deputy  registrar   of  the  court  of  bankruptcy,  and    ^^xin"  officer, 
the  taxing  of  such  costs  taxable  by  any  court  of  bankruptcy,  by  virtue  of  any  ° 

statute  now  or  hereafter  to  be  in  force,  as  the  lord  chancellor  shall  from  time  to 
time  by  any  general  or  other  order  direct,  subject  to  review  of  the  court  autho- 
rized to  tax  the  same ;  and  the  place,  time,  and  manner  in  which  the  same 
shall  be  conducted  shall  be  such  as  the  lord  chancellor  shall  by  any  such  order 
direct. 

XL VI.    And  be  it  enacted.   That  upon  the  taxation  by  virtue  of  this  act  of    Sum  to  be 
any  bills  of  fees,   charges,   or  disbursements  there  shall  be  paid  to  the   master    paid  on  the 
such  sum  as  the  said  master  shall  decide,  not  less  than  one  shilling  nor  more    taxation  of 
than  the  sum  of  ten  shillings,  and  also  four-pence  a  folio,  over  and  above  the    bills, 
said  sum  of  ten  shillings,  for  every  folio  exceeding  twenty  folios  of  such  bill. 

XLVIL    And  be  it  enacted.  That  the  sums  so  directed  to  be  paid  to  and    Sums  received 
received  by  the  master,  and  also  all  fees  received  by  him  for  swearing  affidavits,    by  the  master 
shall  be   paid  by  him,  at   such  times  as  the  lord  chancellor  shall  by  any  order    to  be  paid  into 
direct,  into  the  bank  of  England,  to  the  credit  of  the  accountant  in  bankruptcy,    the  bank  of 
to  the  account  intituled  "  The  Secretary  of  Bankrupts  Account,"  alter  deduct-    England,  after 
ing  thereout  such  sum  as  the  lord  chancellor  shall  think  fit  for  the  expences  of   deducting  such 
the  said  office ;  and  all  monies  to  be  so  paid  in  to  the  said  account  shall  be    sum  as  the  lord 
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applicable  to  all  the  purposes  of  the  said  account,  and  be  subject  to  the  like 
orders  as  other  monies  directed  to  be  paid  in  to  the  said  account. 

XLVIII.  Provided  always,  and  be  it  enacted,  That  if  the  said  master  shall 
from  sickness  or  other  unavoidable  cause  have  occasion  to  be  absent  from  the 
business  of  his  office  for  a  longer  period  than  two  months  at  any  one  time,  then 
and  in  every  such  case  it  shall  be  lawful  for  the  lord  chancellor  to  give  leave  of 
absence,  by  his  order  in  writing,  to  such  master,  aud,  if  necessary,  to  appoint  a 
deputy  in  his  place  during  such  time  as  shall  be  expressed  in  such  order  ;  and 
the  name  of  such  deputy,  and  the  cause  and  time  of  such  absence,  shall  be 
stated  in  such  order  ;  and  such  deputy  may,  if  occasion  require  it,  be  changed 
by  the  lord  chancellor ;  and  every  deputy  so  appointed  shall  be  paid,  out  of  the 
said  fund  as  the  salary  of  the  said  master  is  chargeable  upon,  such  remuneration 
for  his  services  as  the  lord  chancellor  shall  direct  in  such  order,  not  being  in  any 
case  less  than  one  third  of  the  amount  of  the  salary  of  such  master. 

XLIX.  And  whereas  the  registrars  and  deputy  registrars  of  the  court  of 
bankruptcy,  in  addition  to  their  respective  salaries,  are  entitled  to,  and  now 
receive  the  surplus  of  -certain  fees  authorized  to  be  taken,  and  the  payment  or 
partial  payment  of  such  officers  by  fees  has  been  found  to  be  objectionable;  be 
it  enacted,  That  instead  of  the  salaries  and  surplus  fees  heretofore  received  by 
such  registrars  and  deputy  registrars,  there  shall,  from  and  after  the  eleventh 
day  of  October  next,  be  paid  to  them  by  the  governor  and  company  of  the 
bank  of  England,  out  of  the  fund  placed  to  the  credit  of  the  accountant  in 
bankruptcy  intituled  "  The  Secretary  of  Bankrupts  Account,"  by  virtue  of  any 
order  or  orders  of  the  lord  chancellor  to  be  from  time  to  time  made  for  that 
purpose,  and  without  any  draft  from  the  accountant  in  bankruptcy,  the  several 
salaries  herein-after  mentioned ;  that  is  to  say,  the  net  yearly  sum  of  one  thou- 
sand two  hundred  pounds  to  each  of  the  registrars  of  the  said  court  appointed 
under  an  act  passed  in  the  reign  of  his  late  Majesty,  intituled  Ati  Act  to  establish 
a  Court  in  Bankruptcy,  and  his  successors  in  such  office,  the  net  yearly  sum  of 
one  thousand  pounds  to  each  deputy  registrar  of  the  said  court,  acting  as  such 
in  the  city  of  London,  and  his  successors  in  such  office ;  and  the  net  yearly 
sum  of  eight  hundred  pounds  to  each  deputy  registrar  of  the  said  court,  acting 
as  such  in  the  coHntry,  and  his  successors  in  such  office  ;  which  salaries  shall  be 
free  from  all  taxes,  deductions,  and  abatements  whatsoever  out  of  the  same  or 
any  part  thereof  (except  the  tax  on  income),  and  shall  be  paid  quarterly  on 
the  eleventh  day  of  January,  the  eleventh  day  of  April,  the  eleventh  day  of  July, 
and  the  eleventh  day  of  October  in  every  year,  by  equal  portions  ;  and  that  if 
any  person  for  the  time  being  holding  any  of  the  said  offices  shall  die,  resign, 
or  be  removed  from  the  same,  the  executor  or  administrator  of  the  person  so 
dying,  or  the  person  so  resigning  or  being  removed,  shall  be  entitled  to  receive 
such  proportionable  part  of  his  salary  as  shall  have  accrued  during  the  time  that 
such  person  shall  have  executed  his  office  since  the  last  payment ;  and  that  the 
successor  of  any  such  person  so  dying,  resigning,  or  being  removed  as  aforesaid 
shall  be  entitled  to  receive  such  portion  of  his  salary  as  shall  be  accruing  or  shall 
accrue  from  the  day  of  such  death,  resignation,  or  removal. 

L.  And  be  it  enacted,  That  from  and  after  the  eleventh  day  of  October  next 
all  fees  received  and  taken  by,  or  accounted  for  and  paid  over  to  the  chief  regis- 
trar of  the  court  of  bankruptcy  shall  be  paid  by  him,  at  such  times  as  the  lord 
chancellor  shall  by  any  order  direct,  into  the  bank  of  England,  to  the  credit  of  the 
accountant  in  bankruptcy,  to  the  account  intituled  "  Interest  arising  from  the 
bankruptcy  fund  accoimt,"  after  deducting  thereout  such  sum  as  the  lord 
chancellor  shall  think  fit  for  stationery  and  other  incidental  expences  of  the 
offices  of  the  chief  registrar  and  the  court  of  review  ;  and  that  the  salaries 
and  sums  of  money  to  clerks,  ushers,  and  other  under  officers  of  the  court  of 
bankruptcy,  heretofore  paid  by  the  chief  registrar  out  of  such  fees,  shall  thence- 
forth be  paid  by  the  governor  and  company  of  the  bank  of  England  out  of  the 
fund  standing  to  such  account,  under  such  order  or  orders  as  may  from  time 
to  time  be  made  by  the  lord  chancellor,  but  subject  and  without  prejudice  to 
the  payment  of  all  salaries  and  sums  of  money  by  any  act  or  acts  now  in  force 
directed  or  authorized  to  be  paid  thereout ;  and  that  on  or  before  the  first  day 
of  March  one  thousand  eight  hundred  and  forty- five,  if  parliament  be  then 
sitting,  or,  if  not,  within  fourteen  days  from  the  commencement  of  the  then 
next  session  of  parliament,  there  shall  be  laid  before  parliament  by  the  said  chief 
registrar  a  return,  made  up  to  the  thirty-first  day  of  December  then  last,  of  the 
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total  amount  of  all  fees  received  by  or  accounted  for  and  paid  over  to  him,  and 
of  the  payment  over  to  the  bank  of  England  (such  payment  over  to  the  bank 
of  England  to  be  certified  by  the  accountant  in  bankruptcy),  and  that  a  like 
return  shall  be  afterwards  made  by  him  annually  at  the  same  period  for  the 
year  ending  the  thirty-first  day  of  December  then  last. 

LI.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  lord  chancellor,  by 
any  order  or  orders  to  be  by  him  from  time  to  time  made  on  a  petitien  to  be 
presented  to  him  for  that  purpose,  to  order  (if  he  shall  think  fit)  an  annuity  or 
clear  yearly  sum  of  money  to  be  paid  to  any  person  executing  the  office  of 
chief  registrar,  registrar,  or  deputy  registrar  of  the  Court  of  Bankruptcy,  and 
acting  in  London  or  in  the  country,  not  exceeding  two-thirds  of  the  yearly 
salary  which  such  person  shall  under  this  act  be  entitled  to  at  the  time  of 
presenting  such  petition,  to  be  paid  out  of  the  interest  and  dividends  that  have 
arisen  or  may  arise  from  the  securities  now  or  hereafter  to  be  placed  in  the  bank 
of  England  to  the  account  intituled  "  The  Bankruptcy  Fund  Account,"  (but 
subject  and  without  prejudice  as  aforesaid,)  if  and  when  such  person  shall  be 
afflicted  with  some  permanent  infirmity  disabling  him  from  the  due  execution 
of  his  office,  and  shall  be  desirous  of  resigning  the  same;  and  the  annuity  or 
yearly  sum  mentioned  in  such  order  or  orders  shall  be  paid  by  the  governor 
and  company  of  the  bank  of  England  out  of  the  interest  and  dividends  of  the 
said  securities  (but  subject  and  without  prejudice  as  aforesaid)  by  equal 
quarterly  payments,  on  the  fifth  day  of  January,  the  fifth  day  of  April,  the 
fifth  day  of  July,  and  the  tenth  day  of  October  in  every  year,  to  such  person, 
from  the  period  when  he  shall  resign  his  said  office,  for  the  term  of  his  life, 
free  from  taxes,  except  the  tax  on  income. 

LIL  And  whereas  one  of  the  deputy  registrars  of  the  court  of  bankruptcy 
has  since  the  twenty-first  day  of  November  one  thousand  eight  hundred  and 
forty-two  performed  the  duties  of  taxing  officer;  and  during  that  period  the 
duties  of  deputy  registrar  were  discharged  by  Thomas  Acton  Warburton 
Esquire,  barrister-at-law ;  be  it  enacted.  That  out  of  the  fund  placed  to  the 
credit  of  the  accountant  in  bankruptcy,  intituled  "  The  Secretary  of  Bankrupts 
Account,"  there  shall  be  paid  to  the  said  Thomas  Acton  Warburton,  by  the 
governor  and  the  company  of  the  bank  of  England,  by  virtue  of  an  order  in 
writing  of  the  lord  chancellor,  such  sum  of  money,  not  exceeding  eight  hundred 
pounds,  as  the  lord  chancellor  shall  think  reasonable. 

LI  1 1.  And  be  it  enacted,  That  the  court  authorized  to  act  in  the  prosecu- 
tion of  any  fiat  in  bankruptcy  or  any  petition  for  protection  from  process  shall 
have  power,  whenever  it  shall  seem  expedient  to  such  court,  to  direct  a  deputy 
registrar  of  such  court  to  act  in  the  prosecution  of  such  fiat  or  petition  for  proof 
of  debts  and  the  examination  of  parties  or  witnesses  on  oath,  or  for  either  of 
such  purposes,  subject  to  such  rules  and  regulations  as  the  lord  chancellor 
shall  from  time  to  time  think  fit  to  make  in  that  behalf;  the  travelling  ex- 
pences  of  such  officer  to  be  settled  by  such  court,  and  paid  out  of  the  estate  of 
the  bankrupt  or  petitioner,  as  the  case  may  be ;  and  such  officer  so  acting  shall 
have  and  exercise  the  power  vested  in  such  court  for  proof  of  debts  and  ex- 
amination of  parties  or  witnesses,  except  the  power  of  commitment :  Provided 
always,  that  all  such  examinations  of  parties  or  witnesses  shall  be  taken  down  in 
writing,  and  shall  be  annexed  to  and  form  part  of  the  proceedings  under  such 
fiat  or  petition,  as  the  case  may  be. 

LIV.  And  be  it  enacted,  That  from  and  after  the  passing  of  this  act  the  de- 
puty registrars  of  the  court  of  bankruptcy  and  their  successors,  whether  acting 
in  London  or  in  the  country,  thall  be  called   the  registrars  of  the  said  court. 

LV.  And  whereas  by  an  act  which  passed  in  the  sixth  year  of  the  reign  of 
King  William  the  Fourth,  intituled  An  Act  for  investing  in  Government 
Securities  a  Portion  of  the  Cash  lying  unemployed  in  the  Bank  of  England  he- 
longing  to  Bankrupts^  Estates,  and  applying  the  Interest  thereon  in  discharge  of 
the  Expences  of  the  Court  of  Bankruptcy ;  and  for  the  Relief  of  the  Suitors  in 
the  said  Court ;  and  for  removing  Doubts  as  to  the  Extent  of  the  Powers  of  the 
Court  of  Review  and  of  the  Subdivision  Courts,  it  is  enacted,  that  the  salaries 
herein-before  provided  shall  be  in  lieu  of  all  fees  and  emoluments  whatsoever, 
and  that  all  such  fees  and  emoluments,  whether  for  commission,  brokerage,  or 
otherwise,  as  are  now  receivable  by  the  said  accountant-general  of  the  court  of 
chancery  in  matters  of  bankruptcy,  shall,  from  and  after  the  appointment  of 
the  said  accountant  iu  bankruptcy,  be  received  by  him  and  paid  into  the  bank 
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in  the  name  of  the  said  last-mentioned  accountant,  and  be  carried  to  the  credit 
of  the  said  account  to  be  intituled  "  Interest  arising  from  the  Bankruptcy 
Fund  Account,"  and  be  applicable  to  all  the  purposes  of  the  said  account : 
And  whereas  the  said  enactment  requires  alteration ;  be  it  enacted,  Tliat  the 
said  enactment  shall  be  repealed. 

LVI.  And  be  it  enacted.  That  the  salary  allowed  to  the  accountant  shall 
be  in  lieu  of  all  fees  and  emoluments  whatsoever,  and  that  the  accountant  shall 
not,  directiy  or  indirectly,  receive  any  sum  either  for  commission,  brokerage, 
or  otherwise,  but  only  the  sum  expressly  allowed  to  him  as  his  salary ;  that 
from  henceforth  the  broker  shall  transact  the  brokerage  business  of  the  account- 
ant's office  upon  such  terms  as  the  accountant  and  any  two  of  the  commis- 
sioners of  the  court  of  bankruptcy  to  be  appointed  by  the  lord  chancellor 
shall,  with  the  apjirobation  of  the  lord  chancellor,  determine ;  and  that  the  sum 
paid  to  the  broker  shall  be  charged  by  the  accountant  to  the  estate  for  which 
the  investment  or  sale  shall  be  made  ;  and  that  when  such  sum  to  be  paid  to  the 
broker  shall  be  determined  it  shall  be  lawful  for  the  lord  chancellor  to  direct 
the  payment  or  any  part  of  it  to  be  made  from  such  time  retrospectively  and 
prospectively  as  to  him  may  seem  just. 

LVII.  And  whereas  it  is  expedient  to  limit  the  present  power  of  arrest  upon 
final  process ;  be  it  enacted,  That  from  and  after  the  passing  of  this  act  no  person 
shall  be  taken  or  charged  in  execution  upon  any  judgment  obtained  in  any  of 
her  Majesty's  superior  courts,  or  in  any  county  court,  court  of  requests,  or 
other  inferior  court,  in  any  action  for  the  recovery  of  any  debt  wherein  the  sum 
recovered  shall  not  exceed  the  sum  of  twenty  pounds,  exclusive  of  the  costs 
recovered  by  such  judgment. 

LVIII.  And  be  it  enacted.  That  all  persons  in  execution  at  the  time  of 
passing  this  act,  upon  any  judgment  obtained  in  any  of  the  courts  aforesaid  in 
any  action  for  the  recovery  of  any  debt  wherein  the  sum  recovered  shall  not 
exceed  the  sum  of  twenty  pounds,  exclusive  of  the  costs 'recovered  by  such 
judgment,  shall  and  may,  upon  the  application  of  every  such  person  or  persons 
for  that  purpose,  made  at  any  time  after  the  passing  of  this  act,  to  a  judge  of 
one  of  her  Majesty's  superior  courts  of  law  at  Westminster,  or  to  the  court  in 
which  such  judgment  shall  have  been  obtained,  to  the  satisfaction  of  such  judge 
or  court,  be  forthwith  discharged  out  of  custody  as  to  such  execution  by  an 
order  of  such  judge  or  court:  Provided  always,  that  if  it  shall  happen  that  any 
such  discharge  shall  have  been  unduly  or  fraudulently  obtained  upon  any  false 
allegation  of  circumstances,  which,  if  true,  might  have  entitled  the  prisoner  to 
be  discharged  by  virtue  of  this  act,  such  prisoner  shall,  upon  the  same 
being  made  to  appear  to  the  satisfaction  of  the  judge  or  court  by  whose 
order  such  prisoner  shall  have  been  so  discharged,  be  liable  to  be  again  taken 
in  execution,  and  remanded  to  his  former  custody  by  an  order  of  such  judge 
or  court :  Provided  also,  that  no  sheriff,  gaoler,  or  other  person  whatsoever 
shall  be  liable  as  for  the  escape  of  any  such  prisoner  in  respect  of  his  enlarge- 
ment during  such  time  as  he  shall  have  been  at  large  by  means  of  such  his 
undue  discharge  as  aforesaid :  Provided  also,  that,  for  and  notwithstanding  the 
discharge  of  any  debtor  or  debtors  by  an  order  of  any  such  judge  or  court  in 
manner  aforesaid,  the  judgment,  whereupon  any  such  debtor  or  debtors  was  or 
were  taken  or  charged  in  execution,  shall  nevertheless  remain  and  continue  in 
full  force,  to  the  intent  and  purpose  that  the  judgment  creditor  or  creditors 
may  have  and  take  remedy  and  execution  upon  every  such  judgment  against 
the  property  and  effects  of  any  such  debtor  or  debtors,  in  such  manner  and 
form  as  such  creditor  or  creditors  otherwise  could  or  might  have  done,  in  case 
such  debtor  or  debtors  had  never  been  taken  or  charged  in  execution  upon 
such  judgment,  and  it  shall  be  lawful  for  such  creditor  or  creditors  to  have  and 
take  such  remedy  and  execution. 

LIX.  Provided  always,  and  be  it  enacted,  That  if  at  any  time  it  shall 
appear  to  the  judge,  who  shall  try  such  cause,  being  either  a  judge  of  one  of 
the  superior  courts,  or  a  barrister,  or  attorney  at  law,  that  the  defendant,  in 
incurring  the  debt  or  liability  which  may  be  the  suliject  of  demand,  has  ob- 
tained credit  from  the  plaintiff  under  false  pretences,  or  with  a  fraudulent 
intent,  or  has  wilfully  contracted  such  debt  or  liability  without  having  at  the 
same  time  a  reasonable  assurance  of  being  able  to  pay  or  discharge  the  same, 
or  shall  have  made,  or  caused  to  be  made  any  gift,  delivery,  or  transfer  of  any 
personal  property,  or  shall  have  removed  or  concealed  the  same  with  an  intent 
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to  defraud  his  creditors  or  any  of  them,  it  shall  be  lawful  for  such  judge,  if  he 
shall  think  fit,  to  order  that  such  defendant  may  be  taken  and  detained  in  exe- 
cution upon  such  judgment,  in  like  manner,  and  for  such  time  as  he  might  have 
been  if  this  act  had  not  been  passed,  or  for  any  time  not  exceeding  six  calendar 
months,  in  any  case  in  wliich  the  time  for  which  a  person  taken  in  execution 
under  process  issuing  out  of  any  such  court  could  lawfully  be  detained  in 
custody  according  to  the  constitution  of  the  said  court,  before  the  passing  of 
this  act,  is  less  than  six  calendar  months,  whether  or  not  execution  against  the 
goods  and  chattels  of  such  defendant  shall  have  issued  as  herein-after  provided. 

LX.   And  be  it  enacted.  That  whenever  the  judge  of  any  such  court  shall    Execution 
have  made  an  order  for  the  payment  of  money  the  amount  shall  be  recover-    against  tlif 
able,  in  case  of  default  or  failure  of  payment   thereof,  fortiiwith,  or  at  the  time    goods, 
or  times,  and  in  the  manner  thereby   directed,  by   execution  against  the  goods 
and  chattels   of  the  party  against  whom  such   order  shall   be  made ;  and  the 
clerk  of  the  said  court,  at  the  request  of  the  party  prosecuting  such  order,  shall 
issue,  under  the  seal  of  the  court,  a  writ  of  fieri  facias  as  a  warrant  of  exe- 
cution to  one  of  the  bailiffs  of  the  court,  who  by  such  warrant  shall  be  em- 
powered to  levy,  by  distress  and  sale  of  the  goods  and  chattels  of  such  party 
within  the  jurisdiction  of  the  said  court,  such   sum  of  money  as  shall   be  so 
ordered,  and  also  the  costs  of  the  execution ;  and  all  constables  and  other  peace 
officers   within   their   several  jurisdictions  shall  aid  in  the  execution  of  every 
such  warrant. 

LXI.  And  be  it  enacted.  That  if  tlie  judge  of  any  such  court  shall  have  made 
any  order  for  payment  of  any  sum  of  money  by  instalments,  execution  upon  such 
order  shall  not  issue  against  the  party,  until  after  default  in  payment  of  some  in- 
stalment according  to  such  order,  and  execution  or  successive  executions  may 
then  issue  for  the  whole  of  the  said  sum  of  money  and  costs  then  remaining  un- 
paid, or  for  each  successive  instalment  and  costs  remaining  from  time  to  time 
unpaid,  as  the  judge  shall  order  either  at  the  time  of  making  the  original  order, 
or  at  any  subsequent  time  under  the  seal  of  the  court. 

LXII.  And  be  it  enacted.  That  if  it  shall  at  any  time  appear  to  the  satisfac- 
tion of  the  judge  of  any  such  court,  by  the  oath  or  affirmation  of  any  person,  or 
otherwise,  that  any  defendant  is  unable,  from  sickness  or  unavoidable  accident, 
to  pay  and  discharge  the  debt  or  damages  recovered  against  him,  or  any  instal- 
ment thereof  ordered  to  be  paid  as  aforesaid,  it  shall  be  lawful  for  the  judge,  in 
his  discretion,  to  suspend  or  stay  any  judgment,  order,  or  execution  given,  made, 
or  issued  in  such  action,  for  such  time  as  the  judge  shall  think  fit,  and  so  from 
time  to  time,  until  it  shall  appear,  by  the  like  proof  as  aforesaid,  that  such  tem- 
porary cause  of  disability  has  ceased. 

LXI  1 1.  And  be  it  enacted.  That  in  or  upon  every  such  warrant  of  execution, 
issued  against  the  goods  and  chattels  of  any  person  whomsoever,  the  clerk  of  the 
court  shall  cause  to  be  inserted  or  endorsed  the  sum  of  money  and  costs  ad- 
judged, with  the  increased  costs  allowed  for  such  execution;  and  if  the  party 
against  whom  such  execution  shall  be  issued  shall,  before  an  actual  sale  of  the 
goods  and  chattels,  pay  or  cause  to  be  paid  or  tendered  unto  the  clerk  of  the 
said  court,  or  to  the  bailiff"  holding  the  warrant  of  execution,  such  sum  of  money 
and  costs  as  aforesaid,  or  such  part  thereof  as  the  person  entitled  thereto  shall 
agree  to  accept  in  full  of  his  debt,  or  damages  and  costs,  together  with  such  fees 
as  shall  have  been  lawfully  incurred  by  him  in  the  suit  on  which  such  execution 
issued,  the  execution  shall  be  superseded. 

LXIV.    And  be  it  enacted,  That  in  case  any  bailiff"  of  any  such  court  who    Bailiff"^  made 
shall  be  employed  to  levy  any  execution  against  goods  and  chattels  shall,  by    answerable  for 
wilful  or  notorious  neglect,  or  connivance,  or  omission,  lose  the  opportunity  of   neglect  to  lew. 
levying  any  such  execution,  then,  upon  complaint  of  the  party  aggrieved  by 
reason  of  such   neglect,  connivance,  or  omission,  (and  the   fact  alleged   being 
proved  to  the  satisfaction  of  the  court  out  of  which  execution  issued,  on  the  oath 
of  any  credible  r.'itness,)  tlie  judge  shall  order  such  bailiff"  to  pay  such  damages 
as  it  shall  appear  that  the  plaintiff"  has  sustained  thereby,  not  exceeding  in  any 
case  the  sum  of  money  for  which  the  said  execution  issued,  and  the  bailiff"  shall 
be  liable  thereto  ;  and  upon  demand  made  thereof,  and  on  his  refusal  so  to  pay 
and  satisfy  the  same,  it  may  be  recovered  against  him  by  such  ways  and  means 
as  are  jirovided  for  the  recovery  of  debts  adjudged  in  the  said  co'.irt. 

LXV.    And  be  it  enacted.   That  if  any  bailiff"  or  officer  of  any  such  court.    Remedies 
acting  under  colour  or  pretence  of  the  process  of  the  said  court,  shall  be  charged    against  bailiff"s 
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and  other  offi-     with  extortion  or  misconduct,  or  with  not  duly  paying  or  accounting  for  any 
cers.  money  levied  by  him  under  the  authority  of  the  court,  it  shall  be  lawful  for  the 

judge  to  inquire  into  such  matter  in  a  summary  way,  and  for  that  purpose  to 
summon  and  enforce  the  attendance  of  all  necessary  parties  in  like  manner  as  the 
attendance  of  witnesses  in  any  suit  before  him  may  be  enforced,  and  to  make 
such  order  thereupon  for  the  repayment  of  any  money  extorted,  or  for  the  due 
payment  of  any  money  so  levied  as  aforesaid,  and  for  the  payment  of  such 
damages  and  costs,  as  he  shall  think  just ;  and  in  default  of  payment  of  any 
money  so  ordered  to  be  paid,  the  same  may  be  recovered  by  such  ways  and 
means  as  are  provided  for  the  recovery  of  debts  adjudged  in  the  said  court. 

LXVI.  And  be  it  enacted.  That  every  sale  of  goods,  which  shall  be  taken  in 
execution  under  process  issuing  from  any  such  court  for  the  recovery  of  small 
debts,  shall  be  taken  to  be  within  all  the  provisions  of  an  act  passed  in  the  eighth 
year  of  the  reign  of  king  George  the  Fourth,  intituled  An  Act  to  extend  the  Pro- 
visions of  an  Act  made  in  the  Fifty-seventh  Year  of  King  George  the  Third,  for 
regulating  the  Costs  of  certain  Distresses. 

LX  VII.  And  be  it  enacted.  That  no^landlord  of  any  tenement,  let  at  a  weekly 
rent,  shall  have  any  claim,  or  lien  upon  any  goods  taken  in  execution  under  the 
process  of  any  court  of  law  for  more  than  four  weeks'  arrears  of  rent ;  and  if  such 
tenement  shall  be  let  for  any  other  term,  less  than  a  year,  the  landlord  shall  not 
have  any  claim,  or  lien  on  such  goods  for  more  than  the  arrears  of  rent  accruing 
during  four  such  terms  or  times  of  payment. 

LXVIII.  And  be  it  enacted.  That  if  any  claim  shall  be  made  to  or  in  respect 
of  any  goods  or  chattels  taken  in  execution  under  the  process  of  any  court  for 
the  recovery  of  small  debts,  or  in  respect  of  the  proceeds  or  value  thereof,  by 
any  landlord  for  rent,  or  by  any  person  not  being  the  party  against  whom  such 
process  has  issued,  it  shall  be  lawful  for  the  clerk  of  the  court  out  of  which  such 
execution  issued,  upon  application  of  the  officer  charged  with  the  execution  of 
such  process,  either  before  or  after  any  action  brought  against  such  officer,  to 
issue  a  summons  calling  before  the  court,  out  of  which  such  execution  issued, 
both  the  party  issuing  such  process  and  the  party  making  such  claim,  and  there- 
upon any  action  which  shall  have  been  brought  in  any  of  Her  Majesty's  superior 
courts  at  Westminster,  or  in  the  court  of  Common  PJeas  at  Lancaster,  or  in  any 
local  or  inferior  court,  in  respect  of  such  claim,  shall  be  stayed ;  and  the  court 
in  which  such  action  shall  have  been  brought,  or  any  judge  thereof,  on  proof  of 
the  issue  of  such  summons,  and  that  the  goods  and  chattels  were  so  taken  in 
execution,  may  order  the  party  bringing  such  action  to  pay  the  costs  of  all  pro- 
ceedings had  upon  such  action  after  the  issue  of  such  summons ;  and  the  judge 
of  the  court  for  the  recovery  of  small  debts  out  of  which  such  execution  issued 
shall  adjudicate  upon  such  claim,  and  make  such  order  between  the  parties  in 
respect  thereof,  and  of  the  costs  of  the  proceedings,  as  to  him  shall  seem  fit;  and 
such  order  shall  be  enforced  in  like  manner  as  any  order  made  in  any  suit  brought 
in  such  court. 
Distress  not  LXIX.    And  be  it  enacted.  That  where  any  distress  shall  be  made  for  any 

unlawful  for         sum  of  money  to  be  levied  by  virtue  of  this  act,  the  distress  itself  shall  not  be 
want  of  form.       deemed  unlawful,  nor  the  party  making  the  same  be  deemed  a  trespasser,  on 
account  of  any  defect  or  want  of  form  in  the  information,  summons,  conviction, 
warrant  of  distress,  or  other  proceeding  relating  thereto,  nor  shall  the  party  dis- 
training be  deemed  a  trespasser  from  the  beginning  on  account  of  any  irregularity 
which  shall  afterwards  be  committed  by  the  party  so  distraining,  but  the  person 
aggrieved  by  such  irregularity  may  recover  full  satisfaction  for  the  special  damage 
in  an  action  upon  the  case. 
Compensations         LXX.    And  be  it  enacted.  That  every  person  entitled  to  any  fees  or  salary 
to  persons  for  his  services  as  a  judge  or  other  officer  of  any  court,  and  every  keeper  or  other 

whose  emo-  officer  of  any  debtors'  prison,  whose  emoluments  shall  be  diminished  under  the 

linnents  will  operation  of  this  act,  so  far  as  the  same  relates  to  or  restrains  imprisonment  for 
be  diminished,  debt,  shall  be  entitled  to  make  a  claim  for  compensation  to  the  commissioners  of 
Her  Majesty's  treasury  within  twelve  calendar  months  after  the  passing  of  this 
act ;  and  it  shall  be  lawful  for  the  said  commissioners,  in  such  manner  as  they 
shall  think  proper,  to  inquire  wliat  were  the  lawful  fees  and  emoluments  of  the 
claimant  or  claimants  before  the  passing  of  this  act  in  respect  of  which  such 
compensation  should  be  allowed,  and  how  the  same  have  been  affected  under 
this  act,  by  reason  of  the  decrease  of  the  number  of  causes  or  otherwise  ;  and  the 
commissioners  in  each  case  shall  take  into  account  the  manner  of  appointment  of 
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every  such  judge,  officer,  and  person,  and  his  term  or  interest  in  his  office  or 
employment,  and  all  other  circumstances  of  the  case,  and  shall  award  such  gi;oss 
or  yearly  sum,  and  for  such  time  as  they  shall  think  just  to  be  awarded  upon 
consideration  of  the  special  circumstances  of  each  case,  and  shall  order  and  direct 
such  compensation  to  be  paid  out  of  the  consolidated  fund  of  the  United  King- 
dom of  Great  Britain  and  Ireland. 

LXXI.  And  be  it  enacted.  That  the  commissioners  of  her  Majesty's  treasury 
shall  have  power  from  time  to  time  to  ap])oint  such  and  so  many  persons  to  be 
commissioners  for  enabling  them  to  ascertain  the  amount  of  compensation  to  be 
awarded  under  this  act  as  to  them  shall  appear  fit  and  necessary  ;  and  every  such 
commissioner  shall  ascertain  the  gross  and  net  annual  value,  according  to  a  fair 
average  of  seven  years  before  the  passing  of  this  act,  or,  if  the  court  shall  not 
have  been  established  with  its  present  jurisdiction  for  seven  years,  then  for  the 
period  during  which  the  court  shall  have  been  established  with  its  present  juris- 
diction, of  any  fees  and  emoluments,  the  consideration  of  which  shall  he  referred 
to  him  by  the  said  commissioners  of  the  treasury,  and  shall  be  empowered  to 
inquire  into  and  ascertain  as  well  the  legality,  as  the  amount  of  such  fees  and 
emoluments,  and  the  manner  of  appointment  of  the  person  entitled  thereto,  and 
his  term  or  interest  in  his  office  or  employment,  and  such  other  circumstances  of 
the  case  as  shall  be  necessary  for  ascertaining  the  amount  of  such  compensation, 

LXXII.  And  whereas  there  are  divers  courts  of  requests  and  other  inferior 
courts  for  the  recovery  of  small  debts  not  presided  over  by  a  barrister,  or  an 
attorney  at  law  as  judge  or  assessor ;  be  it  enacted.  That  it  shall  be  lawful  for 
the  commissioners  of  any  such  court,  if  they  shall  think  fit,  with  the  approval 
of  one  of  her  Majesty's  principal  secretaries  of  state,  to  appoint  any  person,  being 
a  barrister  who  shall  have  practised  as  a  barrister  for  at  least  seven  years  then 
last  past,  or  an  attorney  at  law  of  one  of  the  superior  courts  of  common  law  at 
Westminster,  or  of  the  court  of  Common  Pleas  at  Lancaster,  who  shall  have 
practised  as  an  attorney  for  at  least  ten  years,  to  be  the  assessor  of  such  court, 
and  to  direct  what  feQS  shall  be  paid  to  such  assessor  by  the  suitors  of  such  court, 
not  exceeding  the  fees  in  the  schedule  marked  (B. )  hereunto  annexed  ;  and  it 
shall  be  lawful  for  the  said  secretary  of  state  to  remove  any  such  assessor  for 
incompetence  or  misbehaviour :  Provided  always,  that  no  assessor  so  to  be  ap- 
pointed shall  be  deemed  to  be  entitled  to  any  compensation  for  the  loss  of  his 
office,  or  for  any  diminution  in  the  value  thereof,  by  reason  of  the  passing  of  any 
general  act  for  the  recovery  of  small  debts. 

LXXII  I.  And  be  it  enacted.  That  in  construing  this  act  the  word  "  property" 
shall  mean  and  include  all  the  real  and  personal  estate  and  effects  of  the  petitioner 
within  this  realm  and  abroad,  (except  the  wearing  apparel,  and  such  other  articles 
of  the  value  in  that  behalf  aforesaid,  as  may  by  this  act  be  excepted  from  the 
operation  of  the  said  recited  act  and  this  act,)  and  all  the  future  estate,  right, 
title,  interest,  and  trust  of  such  petitioner  in  or  to  any  real  or  personal  estate  and 
effects  within  this  realm  or  abroad,  which  such  petitioner  may  purchase,  or  which 
may  revert,  descend,  be  devised  or  bequeatiied,  or  come  to  him  before  he  shall 
have  obtained  the  final  order,  and  all  debts  due  or  to  be  due  to  such  petitioner 
before  he  shall  have  obtained  such  final  order ;  and  the  words  "  oath,"  and 
"affidavit"  shall  mean  and  include  affirmation,  where  by  law  such  affirmation 
shall  be  required  or  may  be  taken  in  place  of  an  oath  ;  and  all  powers  given  to 
or  duties  directed  to  be  performed  by  the  lord  chancellor  may  be  performed  by 
the  lord  keeper  or  lords  commissioners  of  the  great  seal ;  and  the  word  "  judge," 
as  applied  to  any  court  for  the  recovery  of  small  debts,  shall  mean  and  include 
the  county  clerk,  judge,  steward,  and  assessor,  or  the  person  holding  or  presiding 
in  such  court ;  and  every  word  importing  the  singular  number  only  shall  extend 
and  be  applied  to  several  persons  or  things  as  well  as  one  person  or  thing,  and 
bodies  corporate  as  well  as  individuals  ;  and  every  word  importing  the  plural 
number  shall  extend  and  be  applied  to  one  person  or  thing  as  well  as  several 
persons  or  things  ;  and  every  word  importing  the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female  as  well  as  a  male  ;  (unless,  in  the  cases  above 
specified,  a  different  construction  shall  be  provided,  or  the  construction  be  re- 
pugnant to  the  subject  matter  or  context ;)  and  the  provisions  of  the  said  recited 
act  and  of  this  act  shall  be  construed  by  analogy  to  the  law  of  bankruptcy,  ex- 
cept where  otherwise  therein  respectively  expressed,  and  in  the  most  beneficial 
manner  for  promoting  the  ends  intended  by  the  said  recited  act  and  by  this  act. 

LXXIV.   And  be  it  enacted,  That  nothing  herein  contained  shall  be  con- 
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not  to  be  strued  to  repeal,  affect,  or  in  any  manner  alter  the  provisions  of  the  said  recited 
aflected,  except  act,  except  so  far  as  herein-above  expressly  provided,  or  except  so  far  as  the  pro- 
as herein  pro-  visions  of  the  said  recited  act  may  be  inconsistent  with  or  at  variance  with  the 
■vided.  provisions  of  this  act. 

Act  may  be  LXXV.    And  be  it  enacted,  That  this  act  may  be  altered,  amended,  or  re- 
altered  this  pealed  by  any  act  to  be  passed  in  the  present  session  of  parliament, 
session. 


SCHEDULE. 


(A.  No.  1.) 


Form  of  Petition  for  Protection  from  Process. 
To  the  court  of  bankruptcy,  London, 


To  the 
The  humble  petition  of 


district  court  of  bankruptcy. 


\_  Insert  at  full  length  the  name,  address,  and  quality  of  the  petitioner,  and  also  the 
description  of  the  trade  or  business  or  (Jf  more  than  one)  trades  or  businesses  which 
he  carries  or  has  carried  on  during  his  twelve  months  residence  within  the  district  of 
the  court^ 

Showeth,  That  your  petitioner  is  not  a  trader  within  the  meaning  of  the 
statutes  now  in  force  relating  to  bankrupts. 

\Ifa  trader  strike  out  the  word  "  not,"  and  add  after  the  word  "  bankrupts  "  the 
words  "  but  owing  debts  amounting  in  the  whole  to  less  than  300Z."] 

That  your  petitioner  has  resided  twelve  calendar  months  within  the  district  of 
this  honourable  court ;  that  is  to  say, 

\_  Insert  the  places  and  periods  of  residence."] 

That  your  petitioner  has  become  indebted  to  divers  creditors,  whose  names 
are  inserted  in  the  schedule  (A.)  [^or,  as  the  case  may  be,]  to  this  his  petition 
annexed,  and  that  he  is  unable  to  pay  his  debts  in  full. 

That  your  petitioner  has  examined  the  said  schedule,  and  that  such  schedule 
contains  a  full  and  true  account  of  your  petitioner's  debts,  and  the  claims  against 
him,  with  the  names  of  his  creditors  and  claimants,  and  the  dates  of  contracting 
the  debts  and  claims  severally,  as  nearly  as  such  dates  can  be  stated,  the  nature 
of  the  debts  and  claims,  and  securities  (if  any)  given  for  the  same,  and  that  there 
is  reasonable  ground  in  his  belief  for  disputing  so  much  of  the  debts  as  are  thereby 
mentioned  as  disputed,  and  also  a  true  account  of  the  nature  and  amount  of  his 
property,  and  an  inventory  of  the  same,  and  of  the  debts  owing  to  him,  with 
their  dates,  as  nearly  as  such  dates  can  be  stated,  and  the  names  of  his  debtors, 
and  the  nature  of  the  securities  (if  any)  which  he  has  for  such  debts;  and  that 
the  said  schedule  doth  also  contain  a  balance  sheet  of  so  much  of  his  receipts  and 
expenditures  as  is  required  by  this  honourable  court  in  that  behalf,  and  doth 
fully  and  truly  describe  the  wearing  apparel,  bedding,  and  other  such  necessaries 
of  your  petitioner  and  his  family,  and  his  working  tools  and  implements. 

That  your  petitioner  has  not  parted  with  or  charged  any  of  his  property  (ex- 
cept for  the  necessary  support  of  himself  and  his  family,  and  the  necessary  ex- 
pences  (not  exceeding  £  )  of  this  his  petition,  or  in  the 

ordinary  course  of  trade),  at  any  time  within  three  months  of  the  date  of  filing 
this  his  petition,  or  at  any  time  with  a  view  to  this  petition. 

That  your  petitioner  is  desirous  that  his  estate  should  be  administered  under 
the  protection  and  direction  of  this  honourable  court,  and  that  he  verily  believes 
such  estate  is  of  the  value  of  £  at  the  least  unencumbered, 

and  beyond  the  value  of  his  wearing  apparel,  and  other  matter  which  your 
petitioner  is  authorized  to  except  by  this  act,  and  that  the  same  is  available  for 
the  benefit  of  his  creditors. 


INSOLVENCY,    BANKRUPTCY,    ETC.    AMENDMENT. 

*  That  your  petitioner  submits  to  this  honourable  court  the  proposal  for  the 
payment  of  his  debts  contained  in  the.  said  schedule. 

That  your  petitioner  is  ready  and  willing  to  be  examined  from  time  to  time 
touching  his  estate  and  effects,  and  to  make  a  full  and  true  disclosure  and 
discovery  of  tlie  same. 

Your  petitioner,  therefore,  prays  such  relief  in  the  premises  as  by  the 
statutes  now  in  force  for  the  relief  of  insolvent  debtors  may  be  adjudged 
by  this  honourable  court. 

And  your  petitioner  shall  ever  pray,  &c.  &c. 
Signed  by  the  said  petitioner  on  the  day 

of  184     in  the  presence  of 

of  attorney  or  agent  in  the  matter 

of  the  said  petition. 


(A.  No.  2.) 

Affidavit  verifying  Petition  and  Schedult. 

In  the  court  of  bankruptcy,  London, 

or 
In  the  district  court  of  bankruptcy. 

ji.  B.  of  the  petitioner  named  in  the  petition  here- 

unto annexed  \if  the  petitioner  affirm,  alter  accordingly'\,  maketh  oath  and  saith) 
That  the  several  allegations  in  the  said  petition,  and  the  several  matters  cOn* 
tained  in  the  schedule  hereunto  annexed,  are  true. 
Sworn,  &c. 


(A.  No.  3.) 

Final  Order  for  Protection  from  Process. 

In  the  court  of  bankruptcy,  London, 

or 
In  the  district  court  of  bankruptcy. 

In  the  matter  of  the  petition  of  of  in 

the  of  an  insolvent  debtor,  and  not  being  a  trader 

within  the  meaning  of  the  statutes  now  in  force  relating  to  bankrupts  [or, 
and  being  a  trader  within  the  meaning  of  the  statutes  now  in  force  relating 
to  bankrupts,  but  owing  debts  amounting  in  the  whole  to  less  than  three 
hundred  pounds]. 
Be  it  remembered,  That  the  said  having  presented  his  petition 

for  protection  from  process  to  this  honourable  court,  and  such  petition  having 
been  duly  filed  in  court,  and  the  said  petitioner  having  duly  appeared,  and  been 
examined  touching  his  debts,  estate,  and  effects,  and  it  appearing  to  the  under- 
signed commissioner  that  the  said  by  virtue  of  the  statute  in  that 
case  made  and  provided,  is  entitled  to  the  protection  of  his  person  from  being 
taken  or  detained  under  any  process  whatever  in  respect  of  the  several  debts  and 
claims  herein-after  mentioned,  a  final  order  is  hereby  made  to  protect  the  person 
of  the  said  from  being  taken  or  detained  under  any  process  what- 
ever in  respect  of  the  several  debts  and  sums  of  money  due  or  claimed  to  be  due 
at  the  time  of  filing  his  petition  from  the  said  petitioner  to  the  several  persons, 
named  in  his  schedule  as  creditors  or  as  claiming  to  be  creditors  for  the  same 
respectively,  or  for  which  such  persons  shall  have  given  credit  to  the  said 
petitioner  before  the  time  of  filing  his  petition,  and  which  were  not  then  payable, 
and  as  to  the  claims  of  all  other  persons  not  known  to  the  said  petitioner  at  the 
time  of  making  this  order,  who  may  be  endorsers  or  holders  of  any  negotiable 
security  set  forth  in  his  said  schedule  :    And  it  is  hereby  directed,  that  the  pro- 


*  Omit  this  paragraph  if  no  special  proposal. 
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posal  of  the  said  petitioner,  set  forth  in  his  petition,  for  the  payment  of  his  debts, 
be  carried  into  effect  in  the  following  manner ;  tliat  is  to  say. 

Given  under  my  hand,  this  of  184     . 

(Signed) 

Commissioner. 


SCHEDULE  (B.) 

Assessor  s  Fees. 


For  every  summons 

For  every  liearing  or  trial 

For  every  order,  decree,  or  judgment 


s.      d. 

-  1        O 
-26 

-  1        O 
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An  Act  for  the  Registration,  Incorporation,  and  Regulation  of  Joint  Slock  Companies. 

[5th  Septetnber  1844.] 

Preamble.  WHEREAS  it  is  expedient  to  make  provision  for  the  due  registration  of 

joint  stock  companies  during  the  formation  and  subsistence  thereof;  and  also, 
after  such  complete  registration  as  is  lierein-after  mentioned,  to  invest  ^uch  com- 
panies with  the  qualities  and  incidents  of  corporations,  with  some  modifications, 
and  subject  to  certain  conditions  and  regulations  ;  and  also  to  prevent  the  esta- 
blishment of  any  companies  which  shall  not  be  duly  constituted  and  regulated 
according  to  the  provisions  of  this  act :  now  be  it  enacted  by  the  queen's  most 
excellent  majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  this  act  shall  come  into  operation  at  the  following  times ; 
General  pro-  that  is  to  say,  as  to  the  officers  to  be  appointed  in  pursuance  hereof  for  the  regis- 
visions.  tration  of  companies,  and  the  regulation  of  the  office  hereby  provided  for  that 

■  purpose,  immediately  on  the  passing  hereof;  and  as  to  all  companies  to  which 

Operation  of        this  act  is  to  apply,  and  all  other  the  provisions  herein-after  contained,  except 
act  as  to  time,      such  as  relate  to  such  officers  and  office  as  aforesaid,  on  the  first  day  of  November 

in  the  year  one  thousand  eight  hundred  and  forty-four. 
Operation  of  II.  And  be  it  enacted.  That  this  act  shall  apply  to  every  joint  stock  company, 

act  as  to  com-      as  herein-afier  defined,  established  in  any  part  of  the  united  kingdom  of  Great 
panics.  Britain  and  Ireland,  except  Scotland,  or  established  in  Scotland  and  having  an 

office  or  place  of  business  in  any  other  part  of  the  United  Kingdom,  for  any 
commercial  purpose,  or  for  any  purpose  of  profit,  or  for  the  purpose  of  assurance 
or  insurance  (except  banking  companies,  schools,  and  scientific  and  literary  in- 
stitutions, and  also  friendly  societies,  loan  societies,  and  benefit  building  societies, 
respectively  duly  certified  and  enrolled  under  the  statutes  in  force  respecting 
such  societies,  other  than  such  friendly  societies  as  grant  assurances  on  lives  to  the 
Application  of  extent  herein-after  specified);  and  that  the  term  "joint  stock  company"  shall 
term  "  joint  comprehend  — 

stock  com-  Every   partnership  whereof  the  capital  is  divided  or  agreed  to  be  divided  into 

pany."  shares,  and  so  as  to  be  transferable  without  tlie  express  consent  of  all  the 

copartners  ;  and  also. 
Every  assurance  company  or  association  for  the  purpose  of  assurance  or  insur- 
ance on  lives,  or  against  any  contingency  involving  the  duration  of  human 
life,  or  against  the  risk  of  loss  or  damage  by  fire,  or  by  storm  or  other 
casualty,  or  against  the  risk  of  loss  or  damage  to  ships  at  sea  or  on  Voyage, 
or  to  their  cargoes,  or  for  granting  or  purchasing  annuities  on  lives  ;  and 
also  every  institution  enrolled  under  any  of  the  acts  of  parliament  relating 
to  friendly  societies,  which  institution  shall  make  assurances  on  lives,  or 
against  any  contingency  involving  the  duration  of  human  life  to  an  extent 
upon  one  life,  or  for  any  one  person  to  an  amount  exceeding  two  hundred 
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pounds,  whether  such  companies,  societies,  or  institutions  shall  be  joint  stock 
companies,  or  mutual  assurance  societies,  or  both  ;  and  also. 
Every  partnersliip  which  at  its  formation,  or  l)y  subsequent  admission  (except 
any  admission  subsequent   on  devolution  or  other  act  in  law),  shall  consist 
of  more  than  twenty-five  members  : 
And  that,  except  where  the  provisions  of  this  act  are  expressly  applied  to  part- 
nerships existinff  before  the  said  first  day  of  November,  it  shall  be  held  to  apply 
only  to  partnerships  the  formation  of  which  shall  be  commenced  after  that  date  : 
Provided  nevertheless,  that,   except  as   herein-after  specially  provided,  this  act 
shall  not  extend  to  any  company  for  executing  any  bridge,  road,  cut,  canal,  reser- 
voir, aqueduct,  waterwork,  navigation,  tunnel,  archway,  railway,  pier,  port,  har- 
bour, ferry,  or  dock,  which  cannot  be  carried  into  execution  without  obtaining 
the  authority  of  parliament ;  provided  also,  that,  except  as  herein-after  is  specially 
provided,  this  act  shall  not  extend  to  any  company  incorporated,  or  which  may 
be  hereafter  incorporated  by  statute  or  charter,  nor  to  any  company  authorized, 
or  which  may  be  hereafter  authorized  by  statute  or  letters  patent  to  sue  and  b3 
sued  in  the  name  of  some  officer  or  person. 

III.  And  be  it  declared.  That  the  following  words  and  expressions  are  intended 
to  have  the  meanings  hereby  assigned  to  them  respectively,  so  far  as  such  mean- 
ings are  not  excluded  by  the  context  or  by  the  nature  of  the  subject  matter  ;  that 
is  to  say. 

The  word  "company  "  to  mean  any  joint  stock  company  or  other  institution, 

as  before  defined : 
The  expression  "  assurance  company  "  to  mean  any  assurance  company,  asso- 
ciation, or  institution,  as  before  defined  : 
The  word   "  directors "  to  mean  the  persons  having  the  direction,  conduct, 

management,  or  superintendence  of  the  affairs  of  a  company ; 
The  expression  "promoter,"  or  "promoter  of  a  company,"  to  apply  to  every 
person  acting  by  whatever  name  in  the  forming  and  establishing  of  a  com- 
pany at  any  period,  prior  to  the  company  obtaining  a  certificate  of  complete 
registration  as  herein-after  mentioned  : 
The  word  "  subscriber  "  to  mean  any  person  who  shall  have  agreed  in  writing 
to  take,  or  have  taken  any  shares  in  a  proposed  company  or  in  a  company 
formed,  and  who  shall  not  have  executed  the  deed  of  settlement,  or  a  deed 
referring  thereto  : 
The  word  •'  shareholder  "  to  mean  any  person  entitled  to  a  share  in  a  company, 
and  who  has  executed  the  deed  of  settlement,  or  a  deed  referring  to  it,  or,  in 
the  case  of  mutual  assurance  societies,  any  person  who  shall  be  an  assured 
member  thereof: 
Tlie  word  "  person  "  to  apply  to  bodies  politic  or  corporate,  whether  sole  or 

aggregate  : 
The  expression  "  commissioners  of  the  treasury  "  to  apply  to  the  lord  high 
treasurer  for  the  time  being,  or  the  commissioners  of  her  Majesty's  treasury 
for  the  time  being,  or  any  three  or  more  of  them : 
The  expression  "  committee  of  privy  council  for  trade  "  to  mean  the  lords  of 
the   committee  of  her  Majesty's  privy  council  for  the  consideration  of  all 
matters  of  trade  and  plantations  : 
The  expression  "  secretary  of  the  committee  "  to  mean  one  of  the  joint  assistant 

secretaries  of  the  said  committee  of  privy  council  for  trade  : 
The  word  "justice  "  to  mean  a  justice  of  the  peace  for  the  county,  city,  borough, 
liberty,  or  place,  where  the  matter  requiring  the  cognizance  of  any  justice 
sliall  arise,  and  who  shall  not  be  interested  in  the  matter : 
The  expression  "  special  authority  "  to  mean  any  deed  of  settlement,  bye  laws, 
letters-patent,   charter,  or  local  and   personal   act  of  parliament,  by  which 
powers  are  conferred,  or  regulations  prescribed  with  reference  to  any  indi- 
vidual company  : 
The  word  "  prescribed  "  to  mean  provided  for  by  special  authority  : 
The  word  "  month  "  to  mean  calendar  month  : 
The  expression  "superior  courts"  to  mean  her  Majesty's  superior  courts  of 

law  or  equity  in  England  or  Ireland  : 
The  word  "occupation,"  when  applied  to  any  person,  to  mean  his  trade  or 

following,  and,  if  none,  then  his  rank  or  usual  title,  as  esquire,  gentleman  . 
The  expression   "  place   of  residence  "  to  include  the  street,  square,  or  place 
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where  the  party  shall  reside,  and  the  number  (if  any)  or  other  designation 
of  the  house  in  which  he  shall  so  reside  : 

Tlie  word  "  oath  "  to  include  affirmation  or  other  declaration  lawfully  substi- 
tuted for  an  oath  : 

And  generally,  whensoever,  with  regard  to  any  matter,  or  to  any  function  in 
respect  thereof,  the  name  of  an  officer  (whether  a  pubUc  officer  or  an  officer 
of  a  company)  ordinarily  having  cognizance  of  such  matter,  or  ordinarily 
exercising  such  function,  is  mentioned,  such  reference  is  to  be  understood 
to  ajjply  as  well  to  any  other  person  or  officer  who  may  have  cognizance  of 
such  matter,  or  exercise  such  function  in  respect  of  such  matter  : 

And,  subject  as  aforesaid  to  the  context  and  to  the  nature  of  the  subject  matter, 
words  denoting  the  singular  number  are  to  be  understood  to  apply  also  to  a 
plurality  of  persons  or  things,  and  words  denoting  the  masculine  gender  are 
to  be  understood  to  apply  also  to  persons  of  the  feminine  gender: 

IV.  And  be  it  enacted.  That  before  proceeding  to  make  public,  whether  by 
way  of  prospectus,  handbill,  or  advertisement,  any  intention  or  proposal  to  form 
any  company  for  any  purpose  within  the  meaning  of  this  act,  whether  for  exe- 
cuting any  such  work  as  aforesaid  luuler  the  authority  of  parliament,  or  for  any 
other  purpose,  it  shall  be  the  duty  of  the  promoters  of  such  company,  and  they, 
or  some  of  them  are  hereby  required  to  make  to  the  office  hereby  provided  for 
tlie  registration  of  joint  stock  companies  (and  herein-after  calked  the  registry 
office)  returns  of  the  following  particulars  according  to  the  schedule  (C. )  here- 
unto annexed  ;  that  is  to  say, 

1.  The  proposed  name  of  the  intended  company  ;  and  also, 

2.  The  business  or  purpose  of  the  company  ;  and  also, 

3.  The  names  of  its  promoters,  together  with   their  respective   occupations, 

places  of  business  (if  any),  and  places  of  residence  ; 
And  also  tlie  following  particulars,  either  before   or   after   such  publication  as 
aforesaid,  when  and  as  from  time  to  time  they  shall  be  decided  on  ;  viz. 

4.  The  name  of  the  street,  square,  or  other  place  in  which  the  provisional  place 

of  business  or  place  of  meeting  shall  be  situate,  and  tlie  number  (if  any), 
or  other  designation  of  the  house  or  office;  and  also, 

5.  The  names  of  the  members  of  the  committee  or  other  body  acting  in  the 

formation  of  the  company,  their  respective  occupations,  places  of  business 
(if  any),  and  places  of  residence,  together  with  a  written  consent  on  the 
part  of  every  such  member  or  promoter  to  become  such,  and  also  a  written 
agreement  on  the  part  of  such  member  or  promoter,  entered  into  with 
some  one  or  more  persons  as  trustees  for  the  said  company,  to  take  one  or 
more  shares  in  the  proposed  undertaking,  which  must  be  signed  by  the 
member  or  promoter  whose  agreement  it  purports  to  be  (but  such  agree- 
ments need  not  be  on  a  stamp)  ;  and  also, 

6.  The  names  of  the  officers  of  the  company,  and  their  respective  occupations, 

places  of  business  (if  any),  and  places  of  residence  ;  and  also, 

7.  The  names  of  the  subscribers  to  the  company,  their  respective  occupations, 

places  of  bijsiness  (if  any),  and  places  of  residence;  and  also,  before  it 
shall  be  circulated  or  issued  to  the  public, 

8.  A  copy  of  every  prospectus  or  circular,  handbill,  or  advertisement,  or  other 

such  document  at  any  time  addressed  to  the  public,  or  to  the  subscribers 
or  others  relative  to  the  formation  or  modification  of  sucli  company : 

9.  And  afterwards  from  time  to  time,  until  the  complete  registration  of  such 

company,  a  return  of  a  copy  of  every  addition  to,  or  change  made  in  any 

of  the  above  particulars  : 
And  that  upon  such  registration  of  at  the  least  the  three  particulars  first  before 
mentioned  the  promoters  of  such  company  shall  be   entitled  to  a  certificate  of 
provisional  registration. 

V.  And  be  it  enacted.  That  if  for  a  period  of  one  month,  after  the  particulars 
hereby  required  to  be  registered,  or  any  of  them,  shall  have  been  ascertained  or 
determined,  the  promoters  of  any  company  fail  to  register  such  particulars,  then, 
on  conviction  thereof,  any  promoter  as  aforesaid  shall  be  liable  to  forfeit  for  eVery 
such  offence  a  sum  not  exceeding  twenty  pounds. 

VI.  Provided  always,  and  be  it  enacted,  That  if  the  promoters  of  a  proposed 
company  appoint  a  person,  being  an  attorney  or  «olicitor  of  one  of  her  Majesty's 
superior  courts  of  law  or  equity,  to  be  solicitor  for  the  promoters  of  such  com- 
pany, and  return  to  the  said  registry  office  a  duplicate  of  such  appointment  in 
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writing,  signed  by  some  one  or  more  of  such  promoters,  together  with  a  duplicate    ment  of  a  soli- 
of  tlie  acceptance  of  such  appointment,  signed  by  tlie  person  so  appointed,  then,    citor  to  maiie 
until  a  dui)licate  of  the  revocation  or  of  the  resignation  of  such  appointment   be    returns, 
returned  in  like  manner,  so  signed  as  aforesaid,  or  until  the  decease  of  such  soli-     Return  of  Jip- 
citor,  all  returns  by  this  act  required  to  be  made  by  such  promoters  shall  be  made    pointment  and 
by  such  solicitor  in  their  behalf,  and  the  penalty  herein-before  imposed  in  re-    acceptance, 
spect  of  any  failure  to  make  such  returns  shall  not  be  incurred  by  them  ;  and 
that  if  within  the  period  of  one  month  after  the  particulars  hereby  required  to  be    Penalty  on  so- 
registered,   or  any  of  them,  shall   have   been   ascertained   or    determined,  such    licitor  failing  to 
solicitor  fail  to  make  such  returns,  then   he  shall  be  liable  to  forfeit  for  every    make  returns, 
such  oR'ence  a  sum  not  exceeding  twenty  pounds  ;  and  that  if  it  be  made  to  ap- 
pear to  the  court  to  which  he  shall  belong  that  he  fraudulently  omitted  to  make 
a  return  of  any  such  particulars,  then  he  sliall  be  liable  to  be  suspended  from 
practice  for  any  time  to  be  appointed  by  the  said  court,  or  to  be  struck  off  the 
rolls  of  the  said  court. 

VII.  And  be  it  enacted.  That  it  shall  not  be  lawful  for  any  joint  stock  com-    Complete  re- 
pany  hereafter  to  be  formed   for  any  purpose  within  the  meaning  of  this  act,    gistration : 
whether  for  executing  any  such  work  as  aforesaid  under  the  authority  of  parlia- 
ment, or  for  any  other  purpose,  to  act  otherwise  than  provisionally  in  accordance 
with  this  act,  until  such  company  shall  have  obtained  a  certificate  of  complete 
registration  as  herein-after  provided  ;  and  no  joint  stock  company  shall  be  en-    Constitution 
titled  to  receive  a  certificate  of  complete  registration  unless  it  be  formed  by  some    of  companies, 
deed  or  writing  under  the  hands  and  seals  of  the  shareholders  therein  ;  and  in  or    Provisions  of 
by  such  deed  there  must  be  appointed  not  less  than  three  directors,  and  also  one    deeds  of  sct- 
or  more  auditors ;  and  such  deed  must  set  forth  in  a  schedule  thereto,  in  a  tabular    tlements. 
manner,  according  to  the  order  herein-after  mentioned,  the  following  particulars  ; 
that  is  to  say, 

1 .  The  name  of  the  company  ;  and  also, 

2.  The  business  or  purpose  of  the  company  ;  and  also, 

3.  The  principal  or  only  place  for  carrying  on  such  business,  and  every  branch 

office  (if any);  and  also, 

4.  The  amount  of  the  proposed  capital,  and  of  any  proposed  additional  capital, 

and  the  means  by  which  it  is  to  be  raised ;  and,  where  the  capital  shall 
not  be  money,  or  shall  not  consist  entirely  of  money,  then  the  nature  of 
such  capital  and  the  value  thereof  shall  be  stated  ;  and  also, 

5.  The  amount  of  money  (if  any)  to  be  raised,  or  authorized  to  be  raised  by 

loan  ;   and  also, 

6.  The  total  amount  of  the  capital  subscribed  or  proposed  to  be  subscribed  at 

the  date  of  such  deed;  and  also, 

7.  The  division  of  the  capital  (if  any)  into  equal  shares,  and  the  total  number 

of  such  shares,  each  of  which  is  to  be  distinguished  by  a  separate  number 
in  a  regular  series ;  and  also, 

8.  The  names,  and  occupations,  and  (except  bodies  politic)  the  places  of  resi- 

dence of  all  the  then  subscribers,  according  to  the  information  possessed 
by  the  officers  of  the  company  in  respect  of  such  names  and  occupations 
and  places  of  residence  ;  and  al^o, 

9.  The  number  of  the  shares  which  each  subscriber  holds,  and  the  distinctive 

numbers  thereof,  distinguishing  the  numbers  of  the  shares,  on  which  the 
deposit  has  been  paid,  from  those,  on  which  it  has  not  been  paid  ;  and  also, 

10,  The  names  of  the  then  directors  of  the  company,  and  of  the  then  trustees  of 

the  company  (if  any),  and  of  the  then  auditors  of  the  company,  together 
with  their  respective  places  of  business  (if  any),  occupations,  and  places 
of  residence  ;  and  also, 

11.  The  duration  of  the  company,  and  the  mode  or  condition  of  its  dissolution. 

And  that  such  deed  must  contain  a  covenant  on  the  part  of  every  shareholder.    Covenant  to 
with  a  trustee  on  the  part  of  the  company,  to  pay  up  the  amount  of  the  instal-    pay  instal- 
ments on  the  shares  taken  by  such  shareholder,  and  to   perform  the  several  en-    ments  on 
gagements  in  the  deed  contained  on  the  part  of  the  shareholders  ;  and  that  such    shares,  &c. 
deed  must  also  make  provision  for  such  of  the  purposes  set  forth  in  schedule  (A.)    Provision  in 
to  this  act  annexed  as  the  nature  and  business  of  the  company  may  require,  and    deed  for  pur- 
either  with  or  without  provision  for  such  other  purposes  (not  inconsistent  with    poses  in  sche- 
law),  as  the  parties  to  such  deed  shall  think  proper;  and  that  every  such  deed    dule  (A.) 
of  settlement  must  be  signed  by  at  least  one  fourth  in  number  of  the  persons    Execution  of 
who  at  the  date  of  the  deed  have  become  subscribers,  and  who  siiall  hold  at  least    deed  of  set- 
tlement. 
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one  fourth  of  the  maximum  number  of  shares  In  the  capital  of  the  company  ;  and 
that  every  such  deed  must  be  certified  by  two  directors  of  the  company,  by  writing 
endorsed  thereon  in  the  form  contained  in  the  schedule  (  B. )  to  tliis  act  annexed  ; 
and  that  on  the  production  of  such  deed,  setting  forth  such  matters  and  making 
such  provisions  as  are  hereby  required  to  be  provided  for,  and  being  so  signed 
and  certified,  together  with  a  complete  abstract  or  index  thereof,  to  be  previously 
approved  by  the  registrar  of  joint  stock  companies,  and  also  a  copy  of  such  deed, 
for  the  purpose  of  registering  the  same,  or  as  soon  after  such  production  as  con- 
veniently may  be,  the  registrar  of  joint  stock  companies  shall  grant  a  certificate 
of  complete  registration,  according  to  the  provisions  of  this  act  in  that  behalf; 
and  unless  such  deed  and  other  matters  be  so  produced,  and  such  conditions  be 
so  performed,  it  shall  not  be  lawfnl  for  him  to  grant  such  certificate  ;  and  that 
after  such  certificate  shall  be  granted  it  shall  be  taken  as  evidence  of  the  proper 
provisions  being  inserted  in  such  deed,  and  of  the  performance  of  the  conditions 
hereby  required  previously  to  the  granting  such  certificate  of  complete  regis- 
tration ;  and  that  any  defect  or  omission  as  regards  the  matters  hereby  required 
in  any  deed  of  settlement  may  from  time  to  time  be  supplied  by  a  supplementary 
deed  or  deeds ;  and  that  if  any  such  supplementary  deed  be  not  inconsistent  with 
or  repugnant  to  this  act,  or  any  act  respecting  joint  stock  companies,  and  if  it  be 
duly  registered,  then  it  shall  have  the  same  effect  as  if  there  were  only  one  deed 
for  the  purposes  of  this  act ;  and  that  unless  the  same  shall  be  registered  it  shall 
be  of  no  force  or  eflTect. 

VIII.  And  be  it  enacted.  That  if  any  deed  of  settlement  or  supplementary 
deed  of  settlement,  whether  made  before  or  after  the  granting  of  the  certificate  of 
coinplete  registration,  appear  to  such  registrar  of  joint  stock  companies  to  be 
insufficient  by  reason  of  the  omission  or  incompleteness  of  any  of  the  provisions 
therein  contained  for  the  purposes  set  forth  in  the  said  schedule  (A.),  or  if  the 
deed  contain  provisions  which  appear  to  such  registrar  to  be  inconsistent  with 
or  repugnant  to  this  act,  or  any  act  for  the  time  being  in  force  respecting  joint 
stock  companies,  then  as  soon  thereafter  as  conveniently  may  be,  such  registrar 
shall  notify  the  same  in  writing  to  the  persons,  or  to  the  company  by  whom  the 
deed  shall  have  been  presented  for  registration,  specifying  in  such  notification  the 
particulars  wherein  such  deed  of  settlement  or  supplementary  deed  of  settlement 
is  incomplete,  or  inconsistent  with  or  repugnant  to  any  such  act  as  aforesaid. 

IX.  Provided  always,  and  be  it  enacted.  That  if  any  company  for  executing 
any  bridge,  road,  cut,  canal,  reservoir,  aqueduct,  waterwork,  navigation,  tunnel, 
archway,  railway,  pier,  port,  harbour,  ferry,  or  dock,  which  cannot  be  carried 
into  execution  without  the  authority  of  parliament,  deposit  at  the  proper  offices 
of  the  two  houses  of  parliament  in  compliance  with  the  standing  orders  of  such 
houses  respectively,  and  at  or  within  the  time  required  by  such  standing  orders, 
sucli  deeds  of  partnership  or  subscription  contracts  as  shall  be  recjuired  to  be  de- 
posited by  such  standing  orders,  and  also  return  to  the  said  registry  office  a  copy 
of  such  deeds  of  partnership  or  subscription  contracts,  together  with  such  certi- 
ficate of  the  receipt  of  such  plans,  sections,  and  books  of  reference  as  shall  be  ap- 
pointed by  the  said  committee  of  privy  council  for  trade,  then  it  shall  be  lawful 
for  the  registrar  of  joint  stock  companies,  and  he  is  hereby  required  to  accept 
the  same  instead  of  the  deed  of  settlement  by  this  act  required  to  be  returned 
for  the  purpose  of  obtaining  a  certificate  of  complete  registration  ;  and  thereupon 
such  company  shall  be  entitled  to  a  certificate  of  complete  registration  accordingly. 

X.  And  be  it  enacted.  That  throughout  the  continuance  of  any  joint  stock 
company  completely  registered  under  this  act,  except  such  companies  as  shall 
have  been  incorporated  by  act  of  parliament  after  complete  registration,  and 
within  one  month  after  the  date  of  any  new  or  supplementary  deed  of  settlement, 
there  shall  be  transmitted  by  the  directors  of  every  such  company  to  the  registrar 
of  joint  stock  companies  a  copy  of  such  new  or  supplementary  deed  of  settle- 
ment, together  with  a  complete  abstract  thereof  so  approved  of  as  aforesaid;  and 
within  six  months  after  any  change  shall  have  taken  place  in  any  of  the  particulars 
herein-before  required  to  be  set  forth  in  the  schedule  to  the  deed  of  settlement, 
except  so  far  as  respects  the  shareholders  thereof  and  their  respective  shares,  there 
shall  be  transmitted  returns  of  such  particulars,  so  far  as  the  same  shall  have  been 
changed  ;  and  if  within  such  period  any  such  return  be  not  made,  then,  on  con- 
viction thereof,  every  director  of  such  company  shall  be  liable  to  pay  a  sum  not 
exceeding  twenty  pounds. 

XI.  And  be  it  enacted,  Tlial  in  the  months  of  January  and  July  in  every  year. 
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the  directors  of  every  joint  stock  company  completely  registered  under  this  act, 
except  companies  which  shall  have  been  incorporated  by  act  of  parliament,  after 
complete  registration,  shall  make  or  cause  to  be  made  the  following  returns  to 
the  registrar  of  joint  stock  companies;  namely, 

A  return  according  to  the  schedule  (E. )  hereunto  annexed,  and  containing 
the  particulars  theriein  set  forth,  of  every  transfer  of  any  share  in  such  com- 
pany which  shall  have  been  made  since  the  preceding  half-yearly  return  (or, 
in  the  case  of  the  first  of  such  returns  made  by  such  company,   since  the 
complete  registration  thereof),  and  which  shall  have  come  to  the  knowledge 
of  the  directors  : 
And  also  a  return  according  to  the  schedule  (  F. )  hereunto  annexed,  and  con- 
taining the  particulars  therein  set  forth,  of  the  names  and  places  of  abode  of 
all  persons  who  shall  either  have  ceased  to  be  shareholders  of  such  company, 
or  have  become  shareholders  of  such  company  otherwise  than  by  a  transfer 
as  aforesaid,  since  the  preceding  half-yearly  return,  or  since  the  complete 
registration  of  the  company,  as  the  case  may  require,  and  also  of  the  changes 
in  the  names  of  all  shareholders  of  such  company,  whose  names  shall  have 
been  changed  by  marriage  or  otherwise  since  the  last  preceding  half-yearly 
return,  or  since  the  complete  registration  of  the  company,  as  the  case  may 
require : 
And  if  within  any  such  period  any  such  return  be  not  made,  then,  on  conviction 
thereof,  every  director  of  such  company  shall  be  liable  to  pay  a  sum  not  exceeding 
twenty  pounds.  * 

XII.  And  be  it  enacted,  That  if  at  any  time  any  party  to  a  transfer  of  a  share 
request  in  writing  the  directors  of  any  such  company  to  make  a  return  thereof, 
then  forthwith  on  such  request,  the  directors  shall  make  the  same  accordingly  ; 
and  that  on  proof  of  such  transfer  and  such  request  to  the  satisfaction  of  the 
registrar  of  joint  stock  companies,  it  shall  be  lawful  for  any  such  party  to  make 
a  return  of  such  transfer,  which  shall  be  received,  marked,  and  registered,  and 
with  the  same  effect,  as  hereby  provided  in  the  case  of  returns  made  by  such 
companies. 

XIII.  And  be  it  enacted.  That  until  the  return  of  the  transfer,  or  other  fact, 
or  event  wliereby  a  person  becomes  the  holder  of  any  shares,  be  made  pursuant 
to  the  provisions  herein-before  contained,  it  shall  not  be  lawful  for  such  company, 
its  directors  or  officers,  if  such  fact  or  event  be  known  to  them  respectively,  to 
pay  to  any  such  person  any  part  of  the  profits  of  the  concern,  nor  for  any  such 
person  to  sue  for  or  recover  any  part  of  the  profits  arising  in  respect  of  such 
share,  or  in  anywise  to  act  as  a  shareholder  ;  and  that  until  the  return  of  the 
transfer  of  any  share  shall  have  been  made  pursuant  to  the  provisions  herein- 
before contained,  the  person  whose  share  shall  have  been  thereby  transferred  shall, 
so  far  as  respects  his  liability  to  the  debts  and  engagements  of  the  company,  and 
also  as  respects  the  reimbursement  of  any  loss,  damages,  costs,  and  charges  he 
may  incur  thereby,  be  deemed  to  continue  a  shareholder  of  such  company. 

XIV.  And  be  it  enacted.  That  annually  in  the  month  of  January  in  every 
year  every  company  completely  registered  under  this  act,  except  companies  which 
shall  have  been  incorporated  by  act  of  parliament  after  complete  registration, 
shall  make  to  the  said  registry  office  a  return  of  the  name  and  business  of  the 
company  ;  and  that,  on  the  receipt  of  such  return,  the  registrar  of  joint  stock 
companies  shall  give  a  certificate  thereof;  and  that  if  within  the  further  period 
of  one  month  such  return  be  not  made,  then,  on  conviction  thereof,  such  company 
shall  be  liable  to  pay  a  sum  not  exceeding  twenty  pounds :  Provided  always, 
that  it  shall  be  lawful  for  the  lords  of  the  said  committee,  on  the  application  of 
any  company,  to  appoint  any  other  period  of  the  year  for  the  making  of  such 
ajuiual  return  as  aforesaid. 

XV.  And  be  it  enacted.  That  when  the  particulars  and  documents  severally 
by  this  act  required  to  be  returned  to  the  said  registry  office  shall  have  been  so 
returned,  it  shall  be  the  duty  of  the  said  registrar  of  joint  stock  companies,  and 
he  is  hereby  required  to  cause  to  be  written  on  every  such  document  and  return 
of  particulars  brought  to  him  for  registration  the  day  of  the  receipt  thereof,  and 
to  cause  to  be  marked  on  every  such  return  or  document,  in  writing  or  other- 
wise, a  number  denoting  the  order  in  wliieh  the  same  was  received,  and  also, 
upon  demand,  to  cause  an  acknowledgment  of  the  receipt  of  such  return  or  docu- 
ment to  be  given  to  the  person  by  whom  the  same  shall  be  so  brought ;  and  that 
if  such  returns  or  documents  be  conformable  to  the  provisions  of  this  act,  or  of 
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any  regulations  in  that  behalf,  then  it  shall  be  the  duty  of  the  registrar  and  he  is 
hereby  required  forthwith  to  register  the  same,  and,  on  demand,  to  grant  to  such 
company  a  certificate  of  provisional  or  complete  registration,  as  the  case  may 
require,  signed  by  him,  and  sealed  with  the  seal  of  his  office ;  which  certificate 
must  set  forth  whether  the  company  has  been  constituted  provisionally  or  com- 
pletely ;  and  that,  in  the  absence  of  evidence  to  the  contrary,  any  such  certificate, 
or  a  copy  of  any  such  return  as  aforesaid,  shall  be  received  in  evidence,  without 
proof  of  the  signature  thereto,  or  of  the  seal  of  office  affixed  thereto. 

XVI.  And  be  it  enacted.  That  until  the  company  shall  have  obtained  its  cer- 
tificate of  complete  registration  the  promoters  of  the  company,  or  their  solicitor 
as  aforesaid,  shall  make  or  cause  to  be  made  every  return  by  this  act  required  to 
ba  made ;  and  after  such  company  shall  have  obtained  a  certificate  of  complete 
registration,  the  directors  of  the  company  shall  make  or  cause  to  be  made  every 
such  return ;  and  one  or  more  of  such  promoters,  or  their  solicitor,  or  such 
directors,  as  the  case  may  be,  shall  sign  such  return  ;  and  every  such  return, 
which  shall  be  made  after  complete  registration  of  the  company,  shall  be  sealed 
with  the  seal  of  the  company. 

XVII.  And  be  it  enacted,  That  if  the  committee  of  privy  council  for  trade 
shall  deem  it  expedient,  then  it  shall  be  lawful  for  the  said  committee  and  they 
are  hereby  authorized  from  time  to  time  to  make  regulations  respecting  the  form 
of  any  such  returns  as  are  hereby  directed  to  be  made,  and  the  manner  and  time 
of  making  them,  and  for  those  purposes  to  alter  and  vary  the  schedules  annexed 
to  this  act,  and  to  dispense  with  any  of  the  returns  hereby  made  necessary,  or 
any  of  the  forms  of  returns  prescribed  by  this  act ;  and  that  every  such  regulation 
shall  be  published  in  the  London  Gazette,  and  thereupon  shall  be  of  the  like  force 
as  if  the  same  were  contained  in  this  act :  Provided  always,  that  nothing  herein 
contained  shall  be  construed  to  permit  the  said  committee  to  make  any  such 
regulations,  which  shall  not  apply  alike  to  all  such  companies  as  may  be  registered 
under  the  authority  of  this  act,  so  far  as  the  same  may  be  applicable  to  them. 

XVIII.  And  be  it  enacted,  That  every  person  shall  be  at  liberty  to  inspect 
the  returns,  deeds,  registers,  and  indexes  which  shall  be  made  to  or  kept  by  the 
said  registrar  of  joint  stock  companies;  and  that  there  shall  be  paid  for  such 
inspection  such  fees  as  may  be  appointed  by  the  commissioners  of  her  Majesty's 
treasury  in  that  behalf,  not  exceeding  one  shilling  for  each  such  inspection ;  and 
that  any  person  shall  be  at  liberty  to  require  a  copy  or  extract  of  any  such  return 
or  deed,  to  be  certified  by  the  said  registrar ;  and  there  shall  be  paid  for  such 
certified  copy  or  extract  such  fee  as  the  commissioners  of  her  Majesty's  treasury 
may  appoint  in  that  behalf,  not  exceeding  sixpence  for  each  folio  of  such  copy  or 
extract ;  and  that  in  all  courts  of  law  and  equity  and  elsewhere  every  such  copy 
or  extract  so  certified  shall  be  received  in  evidence,  without  proof  of  the  signature 
thereto,  or  of  the  seal  of  office  affixed  thereto. 

XIX.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  committee  of  privy 
council  for  trade,  and  they  are  hereby  empowered  to  appoint  a  person  to  be,  and 
to  be  called  the  registrar  of  joint  stock  companies,  and,  if  the  said  committee  see 
fit,  an  assistant  registrar,  clerks,  and  other  necessary  officers  and  servants  ;  and 
that  every  such  registrar  and  assistant  registrar,  clerks,  and  officers  shall  be  en- 
titled to  hold  their  offices  during  the  pleasure  only  of  the  said  committee ;  and 
that  from  time  to  time  it  shall  be  lawful  for  the  commissioners  of  her  Majesty's 
treasury,  and  they  are  hereby  authorized  to  fix  the  salary  or  remuneration  of  such 
registrar,  assistant  registrars,  clerks,  officers,  and  servants ;  and  that,  subject  to 
the  provisions  of  this  act,  it  shall  be  lawful  for  the  said  committee  of  privy 
council  for  trade,  and  they  are  hereby  authorized  to  make  rules  for  regulating 
the  execution  of  the  office  of  the  said  registrar ;  and  that  such  registrar  shall 
have  a  seal  of  office  to  be  by  him  used  in  the  authentication  of  all  matters  re- 
lating to  his  said  office,  in  respect  of  which  such  authentication  is  by  this  act 
required  ;  and  that  such  assistant  registrar  shall,  in  the  absence  of  the  registrar, 
be  competent  to  do  all  things  which  the  registrar  is  authorized  or  empowered, 
directed,  or  required  to  do,  as  fully  and  effectually,  to  all  intents  and  purposes, 
as  the  registrar  himself  may  do ;  and  all  provisions  in  this  act  relating  to  the 
signature  and  seal  of  office  of  the  said  registrar  shall  apply  to  the  said  assistant 
registrar  :  Provided  always,  that  the  registrar  shall  not  be  absent  from  the  duties 
of  his  office,  except  on  account  of  ill  health  or  other  urgent  cause,  without 
express  leave  in  writing  of  the  said  committee  of  privy  council  for  trade  for 
that  purpose  previously  obtained. 
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XX.  And  be  it  enacted,  Tliat  from  the  hour  of  ten  of  the  clock  in  the  morn- 
ing until  five  of  the  clock  in  the  afternoon,  and  at  such  other  times  as  the  said 
committee  of  privy  council  for  trade  shall  appoint,  such  registrar,  or  in  tiie  un- 
avoidable, or,  as  aforesaid,  permitted  absence  of  the  registrar,  then  such  assistant 
registrar  shall  give  his  attendance  at  the  said  office  every  day  throughout  the 
year,  except  Sundays,  Good  Friday,  Christmas  day,  and  any  other  general  holi- 
day or  fast  day  appointed  by  her  Majesty  in  council. 

XXI.  And  be  it  enacted.  That  every  company  shall  pay  the  following  fees; 
(tiiat  is  to  say,) 

For  a  certificate  of  provisional  registration  the  sum  of  five  pounds  : 
For  a  certificate  of  complete  registration  the  sum  of  five  pounds ;  and  one 
shilling  additional  in  respect  of  every  thousand  pounds  value  of  capital,  as 
declared  on  the  formation  of  the  company  in  the  deed  of  settlement,  or  by 
any  other  special  authority  : 
For  an  aimual  certificate  the  sum  of  one  pound  : 
And  also  such  other  fees  as  shall  be  appointed  to  be  paid  in  respect  of  any  other 
services  to  be  performed  by  the  said  registrar ;  and  that  from  time  to  time  it 
shall  be  lawful  for  the  commissioners  of  her  Majesty's  treasury,  and  they  are 
hereby  authorized,  in  addition  to  the  fees  herein-before  required  to  be  paid  in 
respect  of  such  certificates,  to  fix  such  other  fees,  to  be  paid  for  the  services  to  be 
performed  by  the  registrar  of  joint  stock  companies,  as  they  shall  deem  requisite 
to  defray  both  the  expences  of  the  said  office  and  the  salaries  or  other  remunera- 
tion of  the  said  registrar,  and  of  any  other  persons  employed  under  him  with  the 
sanction  of  the  said  commissioners  of  her  Majesty's  treasury,  in  the  execution  of 
this  act ;  and  that  the  balance,  if  any,  shall  be  carried  to  the  consolidated  fund 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  be  paid  accordingly 
into  the  receipt  of  her  Majesty's  exchequer  at  Westminster ;  and  that  it  shall  be 
lawful  for  the  said  commissioners  of  her  Majesty's  treasury  to  regulate  the  manner 
in  which  such  fees  are  to  be  received,  and  in  which  they  are  to  be  kept,  and  in 
which  they  are  to  be  accounted  for  :  Provided  always,  that  if  within  two  years 
after  a  company  shall  have  obtained  a  certificate  of  complete  registration,  such 
company  shall  obtain  an  act  for  the  incorporation  thereof,  then  three  fourths  of 
the  fee  paid  by  or  on  behalf  of  such  company  on  such  complete  registration  in 
respect  of  the  capital  of  the  company,  shall  be  reimbursed  and  repaid  to  the  said 
company,  and  that  it  shall  be  lawful  for  the  said  commissioners  of  her  Majesty's 
treasury  and  they  are  hereby  authorized  and  empowered  to  repay  the  same 
accordingly. 

XXII.  And  be  it  enacted,  That  if  either  the  said  registrar  of  joint  stock 
companies,  or  any  person  employed  under  him,  either  demand  or  receive  any 
gratuity  or  reward  in  respect  of  any  service  performed  by  him,  other  than  the 
fees  aforesaid,  then  for  every  such  offence  every  such  registrar  or  person  shall  be 
guilty  of  a  misdemeanor. 

XXIII.  And  be  it  enacted,  That  on  the  provisional  registration  of  any  com- 
pany being  certified  by  the  registrar  of  joint  stock  companies,  it  shall  be  lawful 
for  the  promoters  of  any  company  so  registered  to  act  provisionally,  but  not  for 
any  longer  period  than  twelve  months  from  the  date  of  the  certificate,  unless  such 
certificate  shall  be  renewed,  which  may  be  done  on  application  for  that  purpose ; 
and  no  such  renewed  certificate  shal.  be  in  force  for  a  longer  period  than  twelve 
months  from  the  date  thereof;  and  it  shall  be  lawful  for  the  promoters  of  such 
company,  — 

To  assume  the  name  of  the  intended  company,  but  coupled  with  the  words 
"  registered  provisionally  ;  "  and  also, 

To  open  subscription  lists ;  and  also. 

To  allot  shares,  and  receive  deposits  by  way  of  earnest  thereon,  at  a  rate  not 
exceeding  ten  shillings  for  every  one  hundred,  pounds  on  the  amount  of 
every  share  in  the  capital  of  the  intended  company ;  and  also,  in  the  case  of 
companies  for  executing  any  bridge,  road,  cut,  canal,  reservoir,  aqueduct, 
waterwork,  navigation,  tunnel,  archway,  railway,  pier,  port,  harbour,  ferry, 
or  dock,  which  cannot  be  carried  into  execution  without  the  authority  of 
parliament,  in  addition  to  and  exclusive  of  such  sum  of  ten  shillings  per 
hundred  pounds,  such  further  sum  per  hundred  pounds  on  the  amount  of 
every  such  share,  as  may  be  required  by  the  standing  orders  of  either  house 
of  parliament  to  be  deposited  before  the  obtaining  of  an  act  of  parliament 
for  enabling  the  company  to  execute  such  work ;  and  also. 
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To  perform  such  other  acts  only  as  are  necessary  for  constituting  the  company, 
or  for  obtaining  letters  patent,  or  a  charter,  or  an  act  of  parliament ; 
But  not  to  make  calls,  nor  to  purchase,  contract  for,  or  hold  lands,  nor  to  enter 
into  contracts  for  any  services,  or  for  the  execution  of  any  works,  or  for  the 
supply  of  any  stores,  except  such  services,  and  stores,  or  other  things  as  are  ne- 
cessarily required  for  the  establishing  of  the  company,  and  except  any  purchase 
or  other  contract  to  be  made  conditional  on  the  completion  of  the  company,  and 
to  take  effect  after  the  certificate  of  complete  registration,  act  of  parliament,  or 
charter,  or  letters  patent  shall  have  been  obtained,  and,  except  in  the  case  of 
companies  for  executing  such  works  as  aforesaid,  contracts  for  services  in  making 
surveys  and  performing  all  other  acts  necessary  for  obtaining  an  act  of  incor- 
poration or  other  act  for  enabling  the  company  to  execute  such  works. 

XXIV.  And  be  it  enacted.  That  if  before  a  certificate  of  provisional  regis- 
tration shall  be  obtained  the  promoters  or  any  of  them,  or  any  person  employed 
by  or  under  them,  take  any  monies  in  consideration  of  the  allotment  either  of 
shares  or  of  any  interest  in  the  concern,  or  by  way  of  deposit  for  shares  to  be 
granted  or  allotted ;  or  issue,  in  the  name  or  on  behalf  of  the  company,  any  note 
or  scrip,  or  letter  of  allotment,  or  other  instrument  or  writing  to  denote  a  right, 
or  claim,  or  preference,  or  promise,  absolute  or  conditional,  to  any  shares  ;  or  ad- 
vertise the  existence  or  proposed  formation  of  the  company  ;  or  make  any  con- 
tract whatsoever  for,  or  in  the  name,  or  on  behalf  of  such  intended  company  ;  then 
every  such  person  shall  be  liable  to  forfeit  for  every  such  offence  a  sum  not  ex- 
ceeding twenty-five  pounds ;  and  that  it  shall  be  lawful  for  any  person  to  sue 
for  and  recover  the  same  by  action  of  debt. 

XXV.  And  be  it  enacted,  That  on  the  complete  registration  of  any  company 
being  certified  by  the  registrar  of  joint  stock  companies,  such  company  and  the 
then  shareholders  therein,  and  all  the  succeeding  shareholders,  whilst  shareholders, 
shall  be  and  are  hereby  incorporated  as  from  the  date  of  such  certificate  by  the 
name  of  the  company  as  set  forth  in  the  deed  of  settlement,  and  for  the  purpose 
of  carrying  on  the  trade  or  business  for  which  the  company  was  formed,  but 
only  according  to  the  provisions  of  this  act,  and  of  such  deed  as  aforesaid,  and 
for  the  purpose  of  suing  and  being  sued,  and  of  taking  and  enjoying  the  property 
and  effects  of  the  said  company  ;  and  thereupon  any  covenants  or  engagements, 
entered  into  by  any  of  the  shareholders  or  other  persons  with  any  trustee  on  the 
behalf  of  the  company,  at  any  time  before  the  complete  registration  thereof,  may 
be  proceeded  on  by  the  said  company,  and  enforced  in  all  respects  as  if  they  had 
been  made  or  entered  into  with  the  said  company  after  the  incorporation  thereof; 
and  such  company  shall  continue  so  incorporated  until  it  shall  be  dissolved,  and 
all  its  affairs  wound  up  ;  but  so  as  not  in  anywise  to  restrict  the  liability  of  any 
of  the  shareholders  of  the  company  under  any  judgment,  decree,  or  order  for  the 
payment  of  money,  which  shall  be  obtained  against  such  company  or  any  of  the 
members  thereof,  in  any  action  or  suit  prosecuted  by  or  against  such  company  in 
any  court  of  law  or  equity  ;  but  every  such  shareholder  shall,  in  respect  of  such 
monies,  subject  as  after  mentioned,  be  and  continue  liable' as  he  would  have  been 
if  the  said  company  had  not  been  incorporated ;  and  thereupon  it  shall  be  lawful 
for  the  said  company,  and  they  are  hereby  empowered,  as  follows  ;  that  is  to  say, 

1.  To  use  the  registered  name  of  the  company,  adding  thereto  "  registered  ;  " 

and  also, 

2.  To  have  a  common  seal  (with  power  to  break,  alter,  and  change  the  same 

from  time  to  time),  but  on  which  must  be  inscribed  the  name  of  the  com- 
pany ;  and  also, 

3.  To  sue  and  be  sued  by  their  registered  name  in  respect  of  any  claim  by  or 

upon  the  company,  upon  or  by  any  person,  whether  a  member  of  the 
company  or  not,  so  long  as  any  such  claim  may  remain  unsatisfied ;  and 
also, 

4.  To  enter  into  contracts  for  the  execution  of  the  works,  and  for  the  supply 

of  the  stores,  or  for  any  other  necessary  purpose  of  the  company;  and  also, 

5.  To  purchase  and  hold  lands,  tenements,  and  hereditaments  in  the  name  of 

the  said  company,  or  of  tlie  trustees  or  trustee  thereof,  for  the  purpose  of 
occupying  the  same  as  a  place  or  places  of  business  of  the  said  company, 
and  also  (but  nevertheless  with  a  licence,  general  or  special,  for  that  pur- 
pose, to  be  granted  by  the  committee  of  the  privy  council  for  trade  first 
had  and  obtained,)  such  other  lands,  tenements,  and  hereditaments  as  the 
nature  of  the  business  of  the  company  may  require;  and  also, 
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6.  To  issue  certificates  of  shares ;  and  also, 

7.  To  receive  instalments  from  subscribers  in  respect  of  the  amount  of  any 

sliares  not  paid  up  ;  and  also, 

8.  To  borrow  or  raise  money  within  the  limitations  prescribed  by  any  special 

authority  ;  and  also, 

9.  To  declare  dividends  out  of  the  profits  of  the  concern  ;  and  also, 

10.  To  hold  general  meetings  periodically,  and  extraordinary  meetings  upon 

being  duly  summoned  for  that  purpose  ;  and  also, 

11.  To  make  from  time  to  time,  at  some  general  meeting  of  shareholders  spe- 

cially summoned  for  the  purpose,  bye  laws  for  the  regulation  of  the 
shareholders,  members,  directors,  and  officers  of  the  company,  such  bye 
laws  not  being  repugnant  to  or  inconsistent  with  the  provisions  of  this 
act,  or  of  the  deed  of  settlement  of  the  company  ;  and  also, 

1 2.  To  perform  all  other  acts  necessary  for  carrying  into  effect  the  purposes  of 

such  company,  and  in  all  respects  as  other  partnerships  are  entitled  to  do: 
And  the  said  company  are  hereby  empowered  and  required, — 

13.  To  appoint  from  time  to  time,  for  the  conduct  and  superintendence  of  the 

execution  of  the  affairs  of  the  company,  a  number  of  directors,  not  less 
than  three,  for  a  period  not  greater  than  five  years,  with  or  without 
eligibility  to  be  re-elected  at  the  expiration  of  the  term,  as  may  be  pre- 
scribed by  any  deed  of  settlement  or  by  law ;  and  also, 

14.  To  appoint  and  remove  one  or  more  auditors,  and  such  other  officers  as 

the  deed  of  settlement  under  which  the  company  shall  be  constituted  may 
authorize : 
Subject  nevertheless,  with  respect  to  all  such  powers  and  privileges,  to  the  pro- 
visions of  this  act,  and  subject  also  to  the  provisions  of  the  deed  of  settlement  of 
the  company  or  any  other  special  authority  ;  provided  always,  with  regard  to  any 
company  for  executing  any  bridge,  road,  cut,  canal,  reservoir,  aqueduct,  water- 
work,  navigation,  tunnel,  archway,  railway,  pier,  port,  harbour,  ferry,  or  dock, 
which  cannot  be  carried  into  execution  without  obtaining  the  authority  of  parlia- 
ment, that  on  the  complete  registration  of  any  such  company,  and  before  such 
company  shall  have  obtained  its  act  of  incorporation  or  other  act,  whereby  the 
authority  of  parliament  shall  be  granted  for  executing  such  work,  it  shall  not  be 
lawful  for  any  such  company,  or  the  directors,  or  officers  thereof  to  exercise  the 
herein-before  mentioned  power  to  enter  into  contracts,  otherwise  than  con- 
ditionally upon  obtaining  such  act,  or  to  exercise  the  power  to  purchase  and 
hold  lands  as  aforesaid,  or  to  exercise  the  power  to  receive  instalments  from 
shareholders  beyond  the  sura  or  per-centage  necessary  to  be  deposited  in  com- 
pliance with  the  standing  orders  of  either  house  of  parliament,  or  such  other 
sum  as  may  be  requisite  for  ol)taining  the  act  of  incorporation  or  other  act  for 
granting  the  authority  of  parliament  to  execute  such  work,  or  to  exercise  the 
power  to  borrow  money  as  aforesaid,  or  to  exercise  the  power  to  declare  divi- 
dends, as  aforesaid,  and,  subject  to  these  last-mentioned  exceptions,  all  the  powers 
by  this  enactment  herein-before  given  to  any  company  completely  registered, 
except  the  general  power  to  perform  all  acts  necessary  for  carrying  on  the  busi- 
ness of  the  company,  may  be  exercised  as  fully  by  any  such  company  so  com- 
pletely registered,  as  by  any  other  company  so  completely  registered  ;  provided 
always,  that  it  shall  be  lawful  for  any  such  company  to  perform  all  acts  which 
may  be  necessary  for  obtaining  an  act  of  incorporation,  or  other  act  for  obtaining 
the  authority  of  parliament  to  execute  its  works  as  aforesaid,  any  thing  herein 
contained  to  the  contrary  notwithstanding  ;  and  that  upon  obtaining  such  act  of 
incorporation  or  other  such  act  as  aforesaid,  or  at  the  time  of  the  coming  into 
operation  of  such  act  as  shall  be  thereby  appointed,  all  the  powers  which  any 
such  company  shall  obtain  by  virtue  of  this  act,  and  all  the  provisions  and  regu- 
lations of  this  act  which  shall  apply  to  such  company,  shall  cease  and  determine, 
except  so  far  as  shall  be  otherwise  provided  by  such  act  of  incorporation  or 
other  such  act  as  aforesaid. 

XXVI.  And  be  it  enacted,  Tliat  no  shareholder  of  any  joint  stock  company 
completely  registered  under  this  act  shall  be  entitled  to  receive  any  dividends  or 
profits,  or  be  entitled  to  the  remedies  or  powers  hereby  given  to  shareholders, 
until  he  shall  have  executed  the  deed  of  settlement  of  the  said  company,  or  some 
deed  referring  thereto,  and  also  have  paid  up  all  instalments  or  calls  due  from 
him,  and  shall  have  been  registered  in  the  registry  office  aforesaid  ;  and  further, 
lliat  it  shall  be  lawful  for  every   shareholder  who  shall  have  signed  such  deed 
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and  paid  up  such  instalments  or  calls,  and  shall  have  been  registered,  and  he  is 
hereby  entitled,  — 

To  be  present  at  all  general  meetings  of  the  company  ;  and  also. 

To  take  part  in  the  discussions  thereat ;  and  also, 

To  vote  in  the  determination  of  any  question  thereat,  and  that  either  in  person 

or  by  proxy,  unless  the  deed  of  settlement  shall  preclude  shareholders  from 

voting  by  proxy  ;  and  also, 
To  vote  in  the  choice  of  directors,  and  of  every  auditor  to  be  elected  by  the 

shareholders ; 
Subject  nevertheless  to  the  provisions  of  this  act,  and  of  the  deed  of  settlement 
of  the  company  or  other  special  authority,  so  far  as  such  provisions  shall  either 
regulate  or  restrict  the  exercise  of  such  powers,  but  not  so  as  to  deprive  such 
shareholders  thereof ;  and  further,  with  regard  to  subscribers  and  every  person 
entitled,  or  claiming  to  be  entitled  to  any  share  in  any  joint  stock  company  (a) 
the  formation  of  which  shall  be  commenced  after  the  first  day  of  November  one 
thousand  eight  hundred  and  forty-four,  that  until  such  joint  stock  company  shall 
have  obtained  a  certificate  of  complete  registration,  and  until  any  such  subscriber 
or  person  shall  have  been  duly  registered  as  a  shareholder  in  the  said  registry 
oflfice,  it  shall  not  be  lawful  for  such  person  to  dispose,  by  sale  or  mortgage,  of 
such  share,  or  of  any  interest  therein,  and  that  every  contract  for,  or  sale,  or  dis- 
posal of  such  share  or  interest  shall  be  void,  and  that  every  person  entering  into 
such  contract  shall  forfeit  a  sum  not  exceeding  ten  pounds  :  and  that  for  better 
protecting  purchasers  it  shall  be  the  duty  of  the  directors  of  the  coinpany,  by 
whom  certificates  of  shares  are  issued,  to  state  on  every  such  certificate  the  date 
of  the  first  complete  registration  of  the  company,  as  before  provided  ;  and  that  if 
any  such  director  or  officer  knowingly  make  a  false  statement  in  that  respect, 
then  he  shall  be  liable  to  the  pains  and  penalties  of  a  misdemeanor. 

XXVII.  And  be  it  enacted.  That  with  regard  to  the  powers  and  duties  of 
directors,  it  shall  be  lawful  for  the  directors  of  any  joint  stock  company  registered 
under  this  act,  — 

1.  To  conduct  and  manage  the  affairs  of  the  company,  according  to  the  pro- 

visions and  subject  to  the  restrictions  of  this  act,  and  of  the  deed  of  settle- 
ment, and  of  any  bye  law,  and  for  that  purpose  to  enter  into  all  such 
contracts,  and  do  and  execute  all  such  acts  and  deeds  as  the  circumstances 
may  require ;  and  also, 

2.  To  appoint  the  secretary,  if  any  ;  and  also, 

3.  To  appoint  the  clerks  and  servants ;  and  also,  from  time  to  time  as  they  see  fit, 

4.  To  remove  such  secretary,  clerks,  and  servants,  and  to  appoint  others,  as 

occasion  shall  require  ;  and  also, 

5.  To  appoint  other  persons  for  special  services  as  the  concerns  of  the  company 

may  from  time  to  time  require ;  and  also, 

6.  To  hold  meetings  periodically,  and  from  time  to  time  as  the  concerns  of  the 

company  shall  require;  and  also, 

7.  To  appoint  a  chairman  to  preside  at  all  such  meetings,  and  ia  his  absence 

to  appoint  a  chairman  at  each  such  meeting ; 
Subject  nevertheless  to  the  provisions  and  restrictions  of  this  act,  and  to  the  pro- 
visions of  the  deed  of  settlement  of  the  comjiany  or  other  special  authority,  but 
not  so  as  to  enable  the  shareholders  to  act  in  their  own  behalf  in  the  ordinary 
management  of  the  concerns  of  the  company  otherwise  than  by  means  of  directors  : 
Provided  always,  that  it  shall  not  be  lawful  for  the  directors  to  purchase  any 
shares  of  the  company,  nor  to  sell  any  such  shares,  except  shares  forfeited  on  the 
nonpayment  of  calls  or  instalments,  nor  to  lend  to  any  one  of  their  number,  or  to 
any  oflScer  of  the  company,  any  money  belonging  to  the  company,  without  the 
authority  and  sanction  of  a  general  meeting  of  shareholders  duly  convened. 

XXVIII.  And  be  it  enacted,  that  henceforth,  notwithstanding  any  thing  to 
the  contrary  in  any  deed  of  settlement  or  other  instrument  by  which  a  joint 
stock  company  shall  be  constitut<ed  or  regulated,  it  shall  not  be  lawful  to 
appoint  any  person  to  be  or  to  act  as  a  director,  whether  honorary  or  otherwise, 
or  to  hold  the  oflfice  of  patron  or  president,  or  any  other  office  of  the  like 
description ;  nor  shall  it  be  lawful  for  any  person  to  act  in  any  such  capacity, 
unless  at  the  time  of  such  his  appointment,  or  of  such  his  acting  he  hold  in  his 
own  right  at  least  one  share  in  the  capital  of  such  company ;  and  that  if,  without 

(a)  Young  v.  Smith,  1.5  M.  &  W.  J  21.  ;  Lawton  y.  Hickman,  16  L.  J.,  Q.  B. 
20. 
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having  such  share,  any  person  be  or  become  or  act  as  director,  patron,  or  pre- 
sident of  such  company,  or  in  any  office  of  such  or  the  like  nature,  then  he 
shall  forfeit  for  every  such  offence  a  sum  not  exceeding  twenty  pounds :  and 
that  if  any  person  be  announced  or  held  out  by  or  on  behalf  of  the  company  as 
a  director,  patron,  or  president,  or  as  holding  any  office  of  such  or  the  like 
description,  without  having  so  consented  or  acted,  then  each  director  of  such 
company  knowingly  concurring  in  such  representation  shall  forfeit  a  sum  not 
exceeding  twenty  pounds. 

XXIX.  And  be  it  enacted,  That  if  any  director  of  a  joint  stock  company 
registered  under  this  act  be  either  directly  or  indirectly  concerned  or  interested 
in  any  contract  proposed  to  be  made  by  or  on  behalf  of  the  company,  whether 
for  land,  materials,  work  to  be  done,  or  for  any  purpose  whatsoever,  during  the 
time  he  shall  be  a  director,  he  shall,  on  the  subject  of  any  such  contract  in 
which  he  may  be  so  concerned  or  interested,  be  precluded  from  voting  or  other- 
wise acting  as  a  director  ;  and  that  if  any  contract  or  dealing  (except  a  policy 
of  assurance,  grant  of  annuity,  or  contract  for  the  purchase  of  an  article  or  of 
service,  which  is  respectively  the  subject  of  the  proper  business  of  the  company, 
such  contract  being  made  upon  the  same  or  the  like  terms  as  any  like  contract 
with  other  customers  or  purchasers,)  shall  be  entered  into,  in  which  any  director 
shall  be  interested,  then  the  terms  of  such  contract  or  dealing  shall  be  submitted 
to  the  next  general  or  special  meeting  of  the  shareholders  to  be  summoned  for 
that  purpose ;  and  that  no  such  contract  shall  have  force  until  approved  and 
confirmed  by  the  majority  of  votes  of  the  shareholders  present  at  such  meeting ; 
and  that  if  at  any  time  any  director  cease  to  be  a  holder  of  the  prescribed 
number  of  shares  in  the  company,  or  shall  become  a  bankrupt  or  insolvent,  or 
shall  have  suspended  payment,  or  compromised  with  his  creditors,  or  be  de- 
clared a  lunatic,  then  it  shall  be  unlawful  for  any  such  director  to  continue  as  a 
director,  or  to  act  as  such,  and  the  office  of  such  director  shall  be  and  is  hereby 
declared  to  be  vacant. 

XXX.  And  be  it  enacted,  That,  notwithstanding  it  may  be  afterwards  dis- 
covered that  there  was  some  defect  or  error  in  the  appointment  of  any  person 
acting,  or  who  may  have  acted  as  a  director  of  a  joint  stock  company  registered 
under  this  act,  or  that  such  person  was  disqualified,  yet  all  acts  done  by  him  as 
such  director  before  the  discovery  of  such  defect  or  error,  either  solely  or  with 
other  directors,  shall  be  as  binding  on  him,  and  on  the  company,  and  the  directors 
and  officers  thereof,  as  if  such  person  had  been  duly  appointed  or  qualified,  and, 
if  such  acts  were  done  bond  fide,  shall  be  as  binding  on  all  persons  whomsoever  as 
if  such  person  had  been  duly  appointed  or  qualified. 

XXXI.  And  be  it  enacted.  That  if  any  such  director  or  other  officer  of  any 
joint  stock  company  registered  under  this  act  wrongfully  do  or  omit  any  act, 
with  intent  to  defraud  the  company  or  any  shareholder  therein,  or  falsify,  or 
fraudulently  mutilate,  or  fraudulently  make  any  erasure  in  the  books  of  account, 
or  books  of  register,  or  any  document  belonging  to  the  company,  then  such 
director  or  officer  shall  be  deemed  to  be  guilty  of  a  misdemeanor. 

XXXII.  And  be  it  enacted.  That  if  the  entry  of  the  proceedings  of  any 
meeting  of  the  shareholders  or  of  the  directors  of  any  joint  stock  company 
registered  under  this  act  purport  to  be  signed  by  the  chairman  duly  presiding  at 
such  meeting,  and  sealed  with  the  seal  of  the  company,  then  it  shall  be  the 
duty  of  all  courts  of  justice,  justices,  and  others,  and  they  are  hereby  required, 
to  receive  the  book  in  which  such  entry  shall  be  made  as  prima  fade  evidence, 
not  only  of  the  proceedings  of  the  meeting  of  which  entry  shall  be  so  made,  but 
of  such  meetings  having  been  duly  convened,  and  of  the  persons  making  or 
entering  such  orders  or  proceedings  being  shareholders  or  directors,  and  of  the 
signature  of  the  chairman. 

XXXIII.  And  be  it  enacted.  That  the  books  of  any  such  company  wherein 
the  proceedings  of  the  company  are  recorded  shall  be  kept  at  the  principal  or 
only  place  of  business  of  the  company,  and  at  all  reasonable  times  such  books 
shall  be  open  to  the  inspection  of  any  shareholder  of  the  company ;  subject 
nevertheless  to  the  provisions  of  the  deed  of  settlement  or  of  any  bye  law. 

XXXIV.  And  be  it  enacted.  That  the  directors  shall  cause  the  accounts  of 
such  company  to  be  duly  entered  in  books  to  be  provided  for  the  purpose. 

XXXV.  And  be  it  enacted.  That  fourteen  days  at  the  least  before  the  period 
at  which  the  accounts  are  required  to  be  delivered  to  the  auditors  as  herein- 
after provided,  the  directors  of  such  company  shall  cause  the  books  of  the  corn- 
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pany  to  be  balanced,  and  a  full  and  fair  balance  sheet  to  be  made  up ;  and  that 
previously  to  such  balance  sheet  being  delivered  to  the  auditors  as  herein- 
after provided,  the  directors,  or  any  tliree  of  their  number,  shall  examine  such 
balance  sheet,  and  sign  it  as  so  examined  ;  and  that  when  the  balance  sheet 
shall  have  been  so  examined  the  chairman  of  the  directors  shall  sign  such 
balance  sheet,  and  that  thereupon  the  directors  shall  cause  the  same  to  be  re- 
corded in  the  books  of  the  company. 

XXXVI.  And  be  it  enacted,  That  at  each  ordinary  meeting  of  the  share- 
holders the  directors  shall  produce  such  balance  sheet  to  the  shareholders  assem- 
bled thereat. 

XXXVII.  And  be  it  enacted,  That  during  the  space  of  fourteen  days  pre- 
viously to  such  ordinary  meeting,  and  also  during  one  month  thereafter,  every 
shareholder  of  the  company  may,  subject  to  the  provisions  of  the  deed  of  settle- 
ment, or  of  any  bye  law,  inspect  the  books  of  account  and  the  balance  sheet  of 
the  company,  and  take  copies  thereof  and  extracts  therefrom  ;  and  that  if  at  any 
other  time  three  directors  authorize  in  writing  any  shareholder  to  make  such 
inspection,  then  at  such  other  time  the  shareholder  so  authorized  may  make 
such  inspection. 

XXXVIII.  And  be  it  enacted.  That  every  joint  stock  company  com- 
pletely registered  under  this  act  shall  annually  at  a  general  meeting  appoint  one 
or  more  auditors  of  the  accounts  of  the  company  (one  of  whom  at  least  shall  be 
appointed  by  the  shareholders  present  at  the  meeting  in  person  or  by  proxy), 
and  shall  return  the  names  of  such  auditors  to  the  registrar  of  joint  stock  com- 
panies ;  and  that  if  an  auditor  be  not  appointed  on  behalf  of  the  shareholders,  or 
if  he  shall  die  or  become  incapable  of  acting,  or  shall  decline  to  act  at  the 
prescribed  period,  or  if  such  return  be  not  made,  then  on  the  application  of  any 
shareholder  of  the  company  it  shall  be  the  duty  of  the  committee  of  privy 
council  for  trade,  and  they  are  hereby  authorized  to  appoint  an  auditor  on  behalf 
of  the  shareholders ;  and  that  such  auditor  shall  continue  to  act  till  the  next 
general  meeting ;  and  the  due  appointment  of  such  auditor  shall  be  returned  to 
the  registrar  of  joint  stock  companies,  and  that  thereupon  it  shall  be  his  duty  to 
register  the  same ;  and  that  it  shall  be  lawful  for  the  commissioners  of  the 
treasury,  and  they  are  hereby  empowered  to  appoint  that  the  company  shall 
pay  to  such  auditor  such  salary  or  remuneration  as  to  the  said  commissioners 
shall  appear  suitable,  having  regard  to  the  duties  of  his  office,  and  that  there- 
upon such  auditor  shall  be  entitled  to  recover  such  salary  from  the  company 
as  and  when  it  shall  become  due,  according  to  the  terms  of  the  appointment 
thereof. 

XXXIX.  And  be  it  enacted,  That  twenty-eight  days  at  least  before  the 
ensuing  ordinary  meeting  at  which  such  balance  sheet  is  required  to  be  produced 
to  the  shareholders,  the  directors  shall  deliver  to  the  auditors  the  half-yearly  or 
other  periodical  accounts,  and  the  balance  sheet  required  to  be  presented  to  the 
shareholders ;  and  that  the  auditors  shall  receive  from  the  directors  such  accounts 
and  balance  sheet,  and  examine  the  same. 

XL.  And  be  it  enacted.  That  throughout  the  year,  and  at  all  reasonable  times 
of  the  day  it  shall  be  lawful  for  the  auditors,  and  they  are  hereby  authorized  to 
inspect  the  books  of  account  and  books  of  registry  of  such  company ;  and  that 
the  auditors  may  demand  and  have  the  assistance  of  such  officers  and  servants  of 
the  company,  and  such  documents  as  they  shall  require  for  the  full  performance 
of  their  duty  in  auditing  the  accounts. 

XLI.  And  be  it  enacted.  That  within  fourteen  days  after  the  receipt  of  such 
balance  sheet  and  accounts,  the  auditors  shall  either  confirm  such  accounts,  and 
report  generally  thereon,  or  shall,  if  they  do  not  see  proper  to  confirm  such 
accounts,  report  specially  thereon,  and  deliver  such  accounts  and  balance  sheet 
to  the  directors  of  the  company. 

XLII.  And  be  it  enacted.  That  ten  days  before  the  ordinary  meeting  of  such 
company,  the  directors  shall,  sul)ject  to  the  provisions  of  any  deed  of  settlement 
or  bye  law  in  that  behalf,  send  or  cause  to  be  sent  a  printed  copy  of  the  balance 
sheet  and  auditors'  report  to  every  shareholder  according  to  his  registered  ad- 
dress, and  shall  at  such  meeting  of  the  company  cause  such  report  to  be  read, 
together  with  the  report  of  the  directors. 

XLIII.  And  be  it  enacted.  That  within  fourteen  days  after  such  meeting  it 
shall  be  the  duty  of  such  directors,  and  they  are  hereby  required  to  return  to  the 
said  registry  office  a  copy  of  the  balance  sheet,  and  of  the  report  of  the  auditors 
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thereon  ;  and  that  thereupon  it  shall  be  the  duty  of  the  registrar  of  joint  stock 
companies,  and  he  is  hereby  required  to  register  or  file  the  same  with  the  other 
documents  relating  to  such  company. 

XLIV.  And  for  the  purpose  of  regulating  contracts  entered  into  on  behalf 
of  any  joint  stock  company  completely  registered  under  this  act  (except  con- 
tracts for  the  purchase  of  any  article,  the  payment  or  consideration  for  which 
doth  not  exceed  the  sum  of  fifty  pounds,  or  for  any  service,  the  period  of  which 
doth  not  exceed  six  months,  and  the  consideration  for  which  doth  not  exceed 
fifty  pounds,  and  except  bills  of  exchange  and  promissory  notes,)  be  it  enacted. 
That  every  such  contract  shall  be  in  writing,  and  signed  by  two  at  least  of  the 
directors  of  the  company  on  whose  behalf  the  same  shall  be  entered  into,  and 
shall  be  sealed  with  the  common  seal  thereof,  or  signed  by  some  oflScer  of  the 
company  on  its  behalf  to  be  thereunto  expressly  authorized  by  some  minute  or 
resolution  of  the  board  of  directors  applying  to  the  particular  case  ;  and  that  in 
the  absence  of  such  requisites  or  of  any  of  them  any  such  contract  shall  be  void 
and  ineffectual  (except  as  against  the  company  on  whose  behalf  the  same  shall 
have  been  made) ;  and  that  every  such  contract  for  the  purchase  of  any  article, 
the  consideration  of  which  doth  not  exceed  the  sum  of  fifty  pounds,  or  for  any 
services  the  period  of  which  doth  not  exceed  six  months,  and  the  consideration 
for  which  doth  not  exceed  fifty  pounds,  entered  into  on  behalf  of  any  joint 
stock  company  completely  registered  under  this  act,  may  be  entered  into  by 
any  officer  authorized  by  a  general  bye  law  in  that  behalf;  and  that  every  such 
contract,  whether  under  seal  or  not,  shall,  immediately  after  the  same  shall  have 
been  entered  into,  be  reported  to  the  secretary  or  other  appointed  oflficer  of  the  com- 
pany on  whose  behalf  the  same  shall  have  been  entered  into,  who  shall  enter  the 
same  in  proper  books  to  be  kept  for  that  purpose  ;  and  that  if  any  such  contract 
be  not  so  reported  and  entered,  then  the  officer  by  whose  default  such  contract 
shall  not  be  so  reported  or  entered  shall  be  liable  to  repay  to  the  company  on 
whose  behalf  such  contract  may  be  made  the  amount  of  the  consideration  agreed 
to  be  paid  by  or  on  behalf  of  such  company  in  respect  of  such  contract. 

XLV.  And  be  it  enacted,  with  regard  to  bills  of  exchange  and  promissory 
notes  made,  accepted,  or  endorsed  on  the  behalf  or  account  of  any  such  com- 
pany, so  far  as  relates  to  the  mode  of  making,  accepting,  or  endorsing  the  same, 
and  to  the  liability  of  any  such  company  thereon,  That  if  the  directors  of  the 
company  be  authorized  by  deed  of  settlement  or  bye  law  to  issue  or  accept  bills 
of  exchange  or  promissory  notes,  then  every  such  bill  of  exchange  or  promissory 
note  shall  be  made  or  accepted  (as  the  case  may  be)  by  and  in  the  names  of  two 
of  the  directors  of  the  company  on  whose  behalf  or  account  the  same  may  be  so 
made  or  accepted,  and  shall  be  by  such  directors  expressed  to  be  made  or  ac- 
cepted by  them  on  behalf  of  such  company ;  and  that  every  such  bill  of  exchange 
and  promissory  note  so  made  or  accepted  as  aforesaid  shall  be  countersigned  by 
the  secretary  or  other  appointed  officer  of  the  company  in  whose  behalf  the  same 
is  expressed  to  be  made  or  accepted  ;  and  that  every  bill  of  exchange  so  made 
as  aforesaid,  or  received  by  or  on  behalf  of  the  company,  may  be  endorsed  in  the 
name  of  the  company  by  any  officer  authorized  by  deed  of  settlement  or  by  law 
in  that  behalf;  and  that  every  such  bill  of  exchange  or  promissory  note  so 
made,  accepted,  or  endorsed  as  aforesaid  shall,  immediately  after  the  making, 
accepting,  or  endorsing  of  the  same,  be  reported  to  the  proper  officer  of  the 
company  on  whose  behalf  the  same  shall  have  been  made,  accepted,  or  endorsed, 
and  such  last-mentioned  officer  shall  enter  the  same  in  proper  books  to  be  kept 
for  that  purpose ;  and  that  if  any  such  bill  of  exchange  or  promissory  note  be 
not  so  reported  and  entered,  then  the  officer  by  whose  default  such  bill  or  note 
shall  not  be  so  reported  or  entered  shall  be  liable  to  repay  to  the  company  the 
amount  which  the  company  shall  pay  or  be  liable  to  pay  in  respect  of  such  bill 
or  note :  Provided  always,  that  nothing  herein  contained  shall  be  deemed  to 
make  any  such  secretary  or  officer  personally  liable  upon  any  such  bill  of  ex- 
change or  promissory  note,  nor  be  deemed  to  make  any  such  directors  personally 
liable  thereon,  except  as  shareholders  of  the  company ;  and  that  every  such 
company  on  whose  behalf  or  account  any  bill  of  exchange  or  promissory  note 
shall  be  made,  accepted,  or  endorsed,  in  manner  and  form  aforesaid,  shall  and 
may  sue  and  be  sued  thereon,  as  fully  and  effectually,  and  in  the  same  manner, 
as  in  the  case  of  any  contract  made  and  entered  into  under  their  common  seal. 

XLVI.  And  be  it  enacted.  That  all  deeds  and  instruments  bearing  the  seal 
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of  the  company  shall  be  signed  by  two  at  the  least  of  the  directors  of  the 
company. 

XLVII.  And  be  it  enacted,  That  all  bye  laws  made  by  any  joint  stock 
company  completely  registered  under  this  act,  in  pursuance  of  the  power  herein- 
before given,  must  be  reduced  into  writing,  and  must  have  aflSxed  thereto  the 
common  seal  of  the  company  ;  and  that  such  bye  laws  must  be  registered  at 
the  office  for  registering  joint  stock  companies,  and  until  they  be  so  registered 
they  shall  not  be  of  any  force ;  and  that  such  bye  laws  must  be  printed  and 
circulated  for  the  use  of  the  shareholders,  and  a  copy  thereof  must  be  given  to 
every  officer  of  the  company,  and  to  every  shareholder  who  shall  require  the 
same. 

XLVIII.  And  be  it  enacted.  That  in  all  actions,  suits,  and  other  legal  pro- 
ceedings for  the  enforcement  of  such  bye  laws,  or  other  penalties  for  the  breach 
thereof,  the  proruction  of  a  written  or  printed  copy  of  the  bye  laws  of  the  com- 
pany, having  the  seal  of  office  of  the  registrar  of  joint  stock  companies  affixed 
thereto,  shall  be  sufficient  evidence  of  such  bye  laws. 

XLIX.  And  be  it  enacted,  That  it  shall  be  the  duty  of  the  directors  of  every 
joint  stock  company  registered  under  this  act  to  keep  or  cause  to  be  kept  a 
book,  to  be  called  the  "  Register  of  Shareholders,"  and  from  time  to  time  in 
such  book  to  enter  the  following  particulars ;  that  is  to  say, 

The  names  and  addresses  of  all  persons  or  corporations  being  shareholders  of 

the  company  ;  and  also, 
The  number  of  shares  to  which  such  shareholders  shall  be  respectively  en- 
titled, distinguishing  each  share  by  its  number  ;  and  also, 
The  amount  of  the  Instalments  paid  on  such  shares. 

L.  And  be  it  enacted,  That  It  shall  be  lawful  for  every  shareholder,  or  If 
such  shareholder  be  a  corporation,  then  the  clerk  or  principal  officer  of  such 
corporation,  at  all  convenient  times  to  search  the  register  of  shareholders  gratis, 
and  to  require  a  copy  thereof  or  of  any  part  thereof;  and  that  the  company 
may  demand  a  sum  not  exceeding  sixpence  for  every  one  hundred  words  so  re- 
quired to  be  copied. 

LI.  And  be  It  enacted.  That,  on  demand  of  the  holder  of  any  share  in  any 
joint  stock  company  completely  registered  under  this  act,  the  company  shall 
cause  a  certificate  of  the  proprietorship  of  such  share  to  be  delivered  to  such 
shareholder,  specifying  the  share  in  the  undertaking  to  which  such  shareholder 
is  entitled,  and  the  amount  paid  up  in  respect  of  such  share  at  the  date  of  such 
certificate,  and  shall  have  the  common  seal  of  the  company  affixed  thereto ;  and 
for  such  certificate  the  company  may  demand  any  sum  not  exceeding  one 
shilling ;  and  that  such  certificate  must  be  according  to  the  form  in  the  Sche- 
dule (I.)  to  this  act  annexed,  or  to  the  like  effect. 

LI  I.  And  be  it  enacted,  That  It  shall  be  the  duty  of  all  courts  of  justice, 
judges,  justices,  and  others  to  admit  such  certificate  as  prima  facie  evidence  of 
the  title  of  the  shareholder  to  the  share  therein  specified ;  nevertheless  the  want 
of  such  certificate  shall  not  prevent  the  holder  of  any  share  from  disposing 
thereof. 

LIII.  And  be  it  enacted.  That  if  any  such  certificate  be  worn  out  or 
damaged,  then,  upon  such  certificate  being  produced  at  some  meeting  of  the 
directors,  it  shall  be  lawful  for  them  to  order  such  certificate  to  be  cancelled ; 
and  that  thereupon  another  similar  certificate  shall,  if  he  require  the  same,  be 
given  to  the  party  in  whom  the  property  of  such  certificate  and  of  the  share 
therein  mentioned  shall  at  the  time  be  vested  ;  or  if  such  certificate  be  lost  or 
destroyed,  then  upon  proof  thereof  a  similar  certificate  shall.  If  he  require  the 
same,  be  given  to  the  party  entitled  to  the  certificate  so  lost  or  destroyed ;  and 
that  In  either  case  It  shall  be  the  duty  of  the  secretary,  and  he  is  hereby  required 
to  make  a  due  entry  of  the  substituted  certificate  In  the  register  of  shareholders  ; 
and  for  every  such  certificate  so  given  or  exchanged  the  company  may  demand 
any  sum  not  exceeding  the  sum  of  one  shilling. 

LIV.  And  be  it  enacted,  That,  subject  to  the  regulations  herein  contained, 
and  to  be  contained  in  any  deed  of  settlement  of  any  joint  stock  company  com- 
pletely registered  under  this  act,  it  shall  be  lawful  for  every  shareholder  of  such 
company,  and  he  is  hereby  entitled  to  sell  and  transfer  his  shares  therein  by 
deed  duly  stamped.  In  which  the  full  amount  of  the  pecuniary  consideration  for 
such  sale  shall  be  truly  expressed,  and  which  Instrument  of  transfer  must  be  ac- 
cording to  the  form  in  the  Schedule  (K.)  to  this  act  annexed,  or  to  the  like  eflfect ; 
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and  that  the  directors  of  the  company  shall  cause  a  memorial  of  such  instrument 
of  transfer,  when  produced  at  the  office  of  the  company,  to  be  entered  in  a  book 
to  be  called  "  The  Register  of  Transfers,"  and  the  entry  thereof  to  be  endorsed 
on  the  instrument  of  transfer ;  and  for  every  such  entry  and  endorsement  the 
company  may  demand  any  sum  not  exceeding  one  shilling ;  and  that  until  such 
instrument  of  transfer  shall  have  been  so  produced  at  the  office  of  the  company 
the  purchaser  of  the  share  shall  not  be  entitled  to  receive  any  of  the  profits  of 
the  company,  or  to  vote  in  respect  of  such  share  :  Provided  always,  that  if  at  the 
time  of  such  transfer  the  shareholder  shall  not  have  paid  the  full  amount  due 
and  payable  to  the  company  on  every  share  held  by  him,  then  he  shall  not  be 
entitled  to  transfer  any  share,  unless  there  be  a  provision  to  the  contrary  in  the 
deed  of  settlement. 

LV.  And  be  it  enacted.  That  if  any  shareholder  fail  to  pay  any  instalment  of 
capital  due  upon  or  in  respect  of  any  share  held  by  him,  when  the  same  shall 
become  due,  it  shall  be  lawful  for  any  such  company,  and  they  are  hereby  autho- 
rized to  sue  such  shareholder  for  the  amount  in  an  action  of  debt  in  any  court 
having  competent  jurisdiction  in  respect  of  the  same;  and  that  in  the  declaration 
in  any  such  action  it  shall  be  sufficient  to  state  only,  that  at  the  time  of  the  com- 
mencement of  the  suit  the  defendant,  as  the  holder  of  certain  shares  (stating 
how  many)  in  a  certain  company  or  undertaking,  as  the  case  may  be  (naming 
it),  was  indebted  to  the  company  in  a  certain  sum  (stating  the  amount  of  the 
instalments  or  so  much  thereof  as  is  sought  to  be  recovered)  for  certain  instal- 
ments of  capital  then  due  and  payable  in  respect  of  the  said  shares,  and  that  the 
defendant  hath  not  paid  the  same ;  and  that  if  upon  the  trial  of  any  such  action 
it  shall  be  proved  that  the  defendant  was  the  holder  of  any  share  when  such  in- 
stalments, or  any  of  them,  in  respect  of  the  same,  and  for  which  the  action  is 
brought,  became  due,  then  such  company  shall  recover  such  instalments,  or  so 
much  thereof  as  is  due,  together  with  interest  for  the  same  at  the  rate  of  five 
pounds  per  centum  per  annum,  to  be  computed  from  the  day  on  which  such  in- 
stalment shall  have  become  due. 

LVI.  And  be  it  enacted,  That  if  any  share  be  held  jointly  by  several  persons, 
then  any  notice  required  to  be  given  shall  be  given  to  such  of  the  said  persons 
whose  name  shall  stand  first  on  the  register  of  shareholders,  and  notice  so  given 
shall  be  sufficient  notice  to  all  the  proprietors  of  such  share,  and  the  person  so 
standing  first  shall  be  entitled  to  vote,  and  to  have  all  the  privileges  hereby  con- 
ferred on  shareholders. 

LVII.  And  be  it  enacted.  That  at  every  principal  place  of  business  of  any  joint 
stock  company  completely  registered  under  this  act  it  shall  be  the  duty  of  the 
directors  and  officers  of  the  company,  and  they  are  hereby  respectively  required 
to  have  written  or  printed  copies  of  an  index  or  abstract  of  the  deed  of  settle- 
ment, approved  by  the  registrar  of  joint  stock  companies,  and  a  list  of  the  share- 
holders of  the  company,  and  the  number  of  shares  held  by  each,  and  also  a  list 
of  the  directors  and  officers  thereof,  and  a  copy  of  the  bye  laws  sealed  with  the 
seal  of  the  company,  as  returned  to  the  said  registry  office ;  and  that  if  at  any 
reasonable  time  any  shareholder,  or  any  person  authorized  in  writing  by  him, 
apply  at  any  such  place  of  business  of  the  company  to  inspect  the  same,  then, 
on  demand  thereof  made  during  the  usual  hours  of  business,  it  shall  be  the  duty 
of  the  directors  or  officers  and  they  respectively  are  hereby  required  to  permit 
such  inspection ;  and  that  if  on  such  demand  any  such  director  or  officer,  to 
whom  such  demand  is  made,  do  not  thereupon  permit  such  inspection,  then,  on 
conviction  thereof,  he  shall  be  liable  to  pay  for  every  such  offence  a  sum  not 
exceeding  forty  shillings. 

LVII  I.  And  be  it  enacted,  with  regard  to  all  joint  stock  companies  to  which 
this  act  is  herein-before  made  to  apply,  and  which  shall  exist  on  the  first  day  of 
November  one  thousand  eight  hundred  and  forty-four,  whether  incorporated  by 
act  of  parliament  or  by  charter,  or  privileged  by  letters  patent,  or  established 
by  virtue  of  a  deed  of  settlement,  or  of  any  other  instrument,  or  by  virtue  of  any 
authority  whatever,  or  in  any  other  way  whatever.  That  within  three  months 
from  the  said  first  day  of  November  the  directors,  managers,  officers,  or  others 
having  the  direction,  management,  conduct,  superintendence,  or  execution  of  the 
affairs  of  any  such  company,  shall  register  such  company  at  the  office  for  the 
registration  of  joint  stock  companies,  and  for  that  purpose  shall  make  or  cause 
to  be  made  a  return  of  the  following  particulars,  according  to  the  schedule  (I.) 
hereunto  annexed ;  that  is  to  say, 
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1.  The  name  or  style  of  the  company  ;  and  also, 

2.  The  purpose  of  the  company  ;  and  also, 

3.  The  principal  or  only  place  for  carrying  on  its  business : 

And  that  on  such  registration  every  such  company  shall  be  entitled  to  have  a 
certificate  of  registration,  without  paying  any  fee,  either  for  such  registration,  or 
for  such  certificate,  but  such  certificate  shall  be  for  the  purpose  of  showing  that 
such  company  had  registered,  and  shall  not  be  considered  as  a  certificate  of  com- 
plete registration,  so  as  to  confer  on  any  such  company  the  powers  and  privileges 
of  this  act ;  and  that  if  within  the  said  period  the  persons  hereby  required  to 
register  any  such  company  fail  so  to  do,  then,  on  conviction  thereof,  every  such 
company  so  failing  shall  forfeit  for  every  such  offence  a  sum  not  exceeding  fifty 
pounds. 

LIX.  And  be  it  enacted,  with  regard  to  such  existing  companies  as  aforesaid 
(except  assurance  companies).  That  if  any  such  existing  company  be  so  consti- 
tuted as  is  by  this  act  required  with  regard  to  any  future  company,  or  if  the 
deed  or  deeds  of  settlement  of  such  existing  company  contain  the  particulars  by 
this  act  required  to  be  contained  in  some  one  or  other  deed  of  settlement  of  such 
future  company,  and  if  any  other  conditions  required  to  be  fulfilled  by  or  in 
respect  of  any  such  future  company,  in  order  to  obtain  a  certificate  of  complete 
registration,  be  fulfilled  in  respect  of  any  such  existing  company,  then  such 
existing  company  shall  be  entitled  to  obtain  a  certificate  of  complete  registra- 
tion ;  but  if  such  existing  company  be  not  so  constituted,  or  if  such  deed  of 
settlement  do  not  contain  such  particulars,  or  if  such  other  conditions  be  not 
fulfilled,  then,  on  such  existing  company  returning  a  deed  or  deeds  according  to 
the  provisions  of  this  act,  and  also,  in  addition  to  any  other  matters  by  this 
enactment  required  to  be  returned  by  such  existing  company,  such  other  matters 
as  are  by  this  act  required  to  he  returned  by  any  future  company  in  order  to 
obtain  or  before  obtaining  a  certificate  of  complete  registration  as  aforesaid,  or 
such  modification  of  the  said  deeds  or  returns,  or  of  any  of  them,  as  the  com- 
mittee of  privy  council  for  trade  shall  direct  by  any  regulation  to  be  made  in 
that  behalf,  either  on  the  part  or  in  respect  of  any  one  company,  or  of  any  class 
of  companies,  and  signed  by  one  of  the  secretaries  of  the  said  committee,  such 
existing  company  shall  be  entitled  to  a  certificate  of  complete  registration ;  and 
on  such  certificate  of  complete  registration  being  granted  by  the  registrar  of 
joint  stock  companies,  it  shall  b«  lawful  for  such  existing  company,  its  share- 
holders, its  directors,  and  its  officers,  and  they  are  respectively  hereby  empow- 
ered, to  have  and  exercise  all  such  powers  and  privileges  as  are  by  this  act  con- 
ferred upon  joint  stock  companies  to  be  hereafter  formed,  subject  nevertheless 
with  respect  to  all  such  powers  and  privileges  to  the  provisions  of  this  act,  or  of 
any  other  act  to  be  fiereafter  passed  for  regulating  the  same ;  and  that  every 
such  company,  not  incorporated,  shall  be  incorporated  for  the  purposes  of  this 
act,  as  from  the  date  of  the  certificate  of  complete  registration,  in  such  manner 
as  herein-before  provided  with  regard  to  companies  to  be  formed  after  the  first 
day  of  November  next ;  and  that  any  directors  or  other  managers  of  any  such 
company  as  last  aforesaid,  with  the  consent  of  at  least  three  fourths  in  number 
and  value  of  the  shareholders  of  such  company  present  at  a  general  meeting  sum- 
moned for  that  purpose,  may  at  any  time  or  times  hereafter  make  any  alterations 
in  the  constitution  of  the  said  company,  or  otherwise  as  shall  be  necessary  for 
enabling  such  company  to  come  within  the  provisions  of  this  act,  so  as  the 
same  shall  be  approved  of  by  the  said  committee  of  privy  council  for  trade  ;  and 
the  order  of  such  committee,  signed  as  aforesaid,  shall  be  sufficient  evidence  of 
such  provisions  having  been  complied  with,  and  that  any  such  company  has 
come  within  the  provisions  of  this  act:  Provided  always,  with  regard  to  exist- 
ing companies,  that  in  the  event  of  any  such  company  becoming  entitled  to  a 
certificate  of  complete  registration  as  aforesaid,  it  shall  not  be  necessary  to  pay 
in  respect  of  such  certificate  any  higher  fee  than  the  sum  of  five  pounds,  and 
also  the  sum  of  sixpence  additional  in  respect  of  every  thousand  pounds  value  of 
capital,  as  declared  on  the  formation  of  the  company  in  the  deed  of  settlement, 
or  by  any  other  special  authority. 

LX.  And  be  it  enacted,  That  so  much  of  the  provisions  of  this  act  as  are 
applicable  to  companies  formed  after  the  first  day  of  November  next  shall  apply 
to  companies  begun,  or  formed  since  the  passing  of  this  act,  so  far  as  such  provi- 
sions shall  on  or  after  the  said  first  day  of  November  be  applicable  to  such  last- 
mentioned  companies. 
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LXI.  Provided  always,  and  be  it  enacted,  That,  notwithstanding  the  in- 
corporation of  any  existing  company  in  pursuance  of  this  act,  every  such  com- 
pany, and  the  members  and  officers  of  every  such  company,  shall  be  liable  to  be 
sued  in  respect  of  any  valid  obligation  incurred  before  such  incorporation,  in 
the  same  manner  and  with  the  same  legal  consequences,  as  if  such  company  had 
not  been  incorporated. 

LXII.  And  be  it  enacted,  That  if  at  any  time  during  the  period  of  five  years 
from  the  said  first  day  of  November  a  memorial  be  presented  to  the  committee 
of  privy  council  for  trade,  by  or  on  the  part  of  any  company,  whether  now 
existing  or  hereafter  formed,  except  assurance  companies,  making  application 
that  any  of  the  conditions  and  regulations  prescribed  by  this  act  be  dispensed 
with  or  modified,  and  setting  forth  the  special  grounds  of  such  application,  and  if 
such  application  be  registered  at  the  office  of  the  registrar  of  joint  stock  companies, 
and  if,  before  such  application  be  granted,  the  same  be  three  times  advertised, 
at  intervals  not  less  than  one  week,  in  the  London  Gazette,  then  from  time  to  time 
during  the  said  period  of  five  years,  and  six  months  after  the  expiration  thereof, 
it  shall  be  lawful  for  the  said  committee,  and  they  are  hereby  empowered,  both 
as  regards  companies  formed  before  tliis  act  shall  come  into  operation  and  after- 
wards, either  to  dispense  with  or  modify  such  of  the  conditions  by  this  act  re- 
quired to  be  fulfilled  by  any  future  company  for  the  purpose  of  obtaining  a 
certificate  of  complete  registration,  and  such  of  the  regulations  by  this  act  made 
for  the  government  or  management  of  such  companies,  as  to  the  said  committee 
shall  seem  fit  for  facilitating  the  application  of  this  act  to  the  constitution  and 
arrangements  of  any  such  company,  but  so  that  nevertheless  the  order  or  instru- 
ment, by  which  such  dispensation  or  such  modification  shall  be  made,  be  in 
writing,  and  be  registered  at  the  office  for  registering  joint  stock  companies ; 
and  this  act  shall  be  construed  as  if  such  modifications  or  alterations  were  herein 
contained ;  and  further  that  annually  it  shall  be  the  duty  of  the  said  committee 
to  cause  to  be  laid  before  both  houses  of  parliament  a  return  of  all  such  appli- 
cations for  such  dispensation  or  modification,  and  of  the  orders  made  on  such 
applications. 

LXIII.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  act  con- 
tained shall  extend,  or  be  construed  to  extend  to  any  partnership  formed  for  the 
working  of  mines,  minerals,  and  quarries,  of  what  nature  soever,  on  the  principle 
commonly  called  the  Cost  Book  Principle. 

LXIV.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  act  con- 
tained shall  extend,  or  be  construed  to  extend  to  partnerships  in  Ireland  com- 
'  monly  called  "  Anonymous  Partnerships,"  formed  under  and  by  virtue  of  an  act 
passed  in  the  parliament  of  Ireland  in  the  twenty-first  and  twenty-second  years  of 
the  reign  of  his  late  Majesty  king  George  the  Third,  intituled  An  Act  to  promote 
Trade  and  Manufactures  by  regulating  and  encouraging  Partnerships. 

LXV.  And  forasmuch  as  great  injury  has  been  inflicted  upon  the  public  by 
companies  falsely  pretending  to  be  patronized,  or  directed, or  managed  by  eminent 
or  opulent  persons  ;  now  for  the  purpose  of  preventing  such  false  pretences,  be 
it  enacted,  with  regard  to  every  company  or  pretended  company  whatsoever, 
whether  registered  or  not,  and  whether  now  existing  or  not,  That  if  any  person 
shall  make  any  such  false  pretences,  knowing  the  same  to  be  false,  in  any  adver- 
tisement or  other  paper,  whether  printed  or  written,  and  whether  published  in 
any  newspaper,  or  handbill,  or  placard,  or  circular,  then  every  such  person  shall 
forfeit  for  every  such  offence  a  sum  not  exceeding  ten  pounds. 

LXVI.  Provided  always,  and  be  it  enacted.  That  every  judgment,  and  every 
decree  or  order  which  shall  be  at  any  time  after  the  passing  of  this  act  obtained 
against  any  company  completely  registered  under  this  act,  except  companies 
incorporated  by  act  of  parliament  or  charter,  or  companies  the  liability  of  the 
members  of  which  is  restricted  by  virtue  of  any  letters  patent,  in  any  action, 
suit,  or  other  proceeding  prosecuted  by  or  against  such  company  in  any  court 
of  law  or  equity,  shall  and  may  take  effijct  and  be  enforced,  and  execution 
thereon  be  issued,  not  only  against  the  property  and  effects  of  such  company, 
but  also,  if  due  diligence  shall  have  been  used  to  obtain  satisfaction  of  such 
judgment,  decree,  or  order,  by  execution  against  the  property  and  eflTects  of  such 
company,  then  against  the  person,  property,  and  effects  of  any  shareholder  for 
the  time  being,  or  any  former  shareholder  of  such  company  in  his  natural  or 
individual  capacity,  until  such  judgment,  decree,  or  order  shall  be  fully  satisfied; 
provided,  in  the  casu  uf  execution  against  any  former  shareholder,   that  such 
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former  shareholder  was  a  shareholder  of  such  company  at  the  time  when  the 
contract  or  engagement,  for  which  such  judgment,  decree,  or  order  may  have 
been  obtained,  was  entered  into,  or  become  a  shareholder  during  the  time  such 
contract  or  engagement  was  unexecuted  or  unsatisfied,  or  was  a  shareholder  at 
the  tijne  of  the  judgment,  decree,  or  order  being  obtained;  provided  also,  that 
in  no  case  shall  execution  be  issued  on  such  judgment,  decree,  or  order  against 
the  person,  property,  or  effects  of  any  such  former  shareholder  of  such  company 
after  the  expiration  of  three  years  next  after  the  person  sought  to  be  charged 
shall  have  ceased  to  be  a  shareholder  of  such  company. 

LXVII.  Provided  always,  and  be  it  enacted.  That  every  person,  against 
whom,  or  against  whose  property  or  effects,  execution  upon  any  judgment, 
decree,  or  order  obtained  as  aforesaid  shall  have  been  issued  as  aforesaid,  shall  be 
entitled  to  recover  against  such  company  all  loss,  damages,  costs,  and  charges 
which  such  person  may  have  incurred  by  reason  of  such  execution  ;  and  that, 
after  due  diligence  used  to  obtain  satisfaction  thereof  against  the  property  and 
effects  of  such  company,  such  person  shall  be  entitled  to  contribution  for  so 
much  of  such  loss,  damages,  costs,  and  charges  as  shall  remain  unsatisfied,  from 
the  several  other  persons  against  whom  execution  upon  such  judgment,  decree, 
or  order,  obtained  against  such  company,  might  also  have  been  issued  under  the 
provision  in  that  behalf  aforesaid  ;  and  that  such  contribution  may  be  recovered 
from  such  persons  as  aforesaid  in  like  manner  as  contribution  in  ordinary  cases 
of  copartnership. 

LXVII  I.  And  be  it  enacted.  That  in  the  cases  provided  by  this  act  for 
execution  on  any  judgment,  decree,  or  order,  in  any  action  or  suit  against  the 
company,  to  be  issued  against  the  person,  or  against  the  property  and  effects  of 
any  shareholder  or  former  shareholder  of  such  company,  or  against  the  property 
and  effects  of  the  company,  at  the  suit  of  any  shareholder  or  former  share- 
holder, in  satisfaction  of  any  monies,  damages,  costs,  and  expences  paid  or 
incurred  by  him  as  aforesaid  in  any  action  or  suit  against  the  company,  such 
execution  may  be  issued  by  leave  of  the  court,  or  of  a  judge  of  the  court,  in 
which  such  judgment,  decree,  or  order  shall  have  been  obtained,  upon  motion  or 
summons  for  a  rule  to  show  cause,  or  other  motion  or  summons  consistent  with 
the  practice  of  the  court,  without  any  suggestion  or  scire  facias  in  that  behalf; 
and  that  it  shall  be  lawful  for  such  court  or  judge  to  make  absolute  or  discharge 
such  rule,  or  allow  or  dismiss  such  motion,  (as  the  case  may  be,)  and  to  direct 
the  costs  of  the  application  to  be  paid  by  either  party,  or  to  make  such  other 
order  therein  as  to  such  court  or  judge  shall  seem  fit ;  and  in  such  cases  such 
form  of  writs  of  execution  shall  be  sued  out  of  the  courts  of  law  and  equity 
respectively  for  giving  effect  to  the  provision  in  that  behalf  aforesaid,  as  the 
judges  of  such  courts  respectively  shall  from  time  to  time  think  fit  to  order; 
and  the  execution  of  such  writs  shall  be  enforced  in  like  manner  as  writs  of 
execution  are  now  enforced  :  Provided  that  any  order  made  by  a  judge  as  afore- 
said may  be  discharged  or  varied  by  the  court,  on  application  made  thereto  by 
either  party  dissatisfied  with  such  order  :  Provided  also,  that  no  such  motion 
shall  be  made,  nor  summons  granted  for  the  purpose  of  charging  any  shareholder 
or  former  shareholder,  until  ten  days  notice  thereof  shall  have  been  given  to 
the  person  sought  to  be  charged  thereby. 

LXIX.  And  be  it  enacted,  That  all  penalties  and  forfeitures  inflicted  or 
authorized  to  be  imposed  by  this  act,  and  all  costs  and  expences  for  which  any 
person  may  be  liable  under  this  act  or  by  virtue  of  any  bye  law,  and  the  re- 
covery of  which  has  not  been  otherwise  specially  herein-before  provided,  shall 
and  may  be  recovered  by  any  person  who  shall  proceed  for  the  same,  before  any 
two  of  her  Majesty's  justices  of  the  peace  of  the  county,  city,  or  place  where  the 
offender  or  person  liable  to  pay  such  costs  or  expences  shall  reside,  or  where  the 
offence  shall  be  committed. 

LXX.  Provided  always,  and  be  it  enacted,  That  all  penalties  and  forfeitures 
recovered  under  this  act,  and  not  otherwise  specially  appropriated,  shall  be 
applied  as  follows  ;  one  half  thereof  shall  be  paid  to  the  person  who  shall  sue  or 
proceed  for  the  same,  and  the  other  half  to  her  Majesty's  use,  and  shall  be  paid 
to  the  sheriff  of  the  county,  city,  or  town  where  the  same  shall  have  been  im- 
posed ;  and  that  all  convictions  before  justices  shall  be  returned  to  the  court  of 
quarter  sessions  under  the  provisions  of  an  act  passed  in  the  third  year  of  the 
reign  of  his  late  Majesty  king  George  the  Fourth,  intituled  An  ^ct  for  the  nwre 
speedy  Return  and  levi/ing  of  Fines,  Penalties,  aiid  Forfeitures,  and  Recognizances 


i 


JOINT   STOCK   COMPANIES   KEGISTEATION   ACT. 


ccxiix 


estreated,  and  shall  be  paid  to  the  sheriff  of  the  county,  city,  or  town,  and  shall 
be  duly  accounted  for  by  him. 

LXXI.  And  be  it  enacted,  That  in  all  cases  in  which  any  penalty,  or  forfeiture, 
or  any  costs,  or  expences  are  recoverable  before  two  justices  of  the  peace  under 
this  act,  it  shall  and  may  be  lawful  for  any  one  justice  of  the  peace,  to  whom 
complaint  shall  be  made  of  any  such  offence,  to  summon  the  party  complained  of, 
and  the  witnesses  on  each  side,  before  any  two  such  justices  ;  and  at  the  time 
and  place  mentioned  in  such  summons,  or  at  any  adjournment  of  such  summons, 
the  said  two  justices  may  hear  and  determine  the  matter  of  such  complaint,  and 
upon  due  proof  thereof,  either  by  confession  of  the  party,  or  by  the  oath  of  one 
or  more  credible  witness  or  witnesses,  give  judgment  or  sentence  on  such  com- 
plaint, with  costs  to  be  allowed  by  such  justices,  although  no  i)iformation  in 
writing  shall  have  been  exhibited  or  taken  ;  and  all  such  proceedings  by  sum- 
mons without  information  shall  be  as  good,  valid,  and  effectual  to  all  intents 
and  purposes  as  if  an^infonnation  in  writing  had  been  exhibited;  and  all 
penalties,  forfeitures,  and  costs  so  adjudged  may  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  party  offending,  by  warrant  under  the  hand 
and  seal  of  any  one  justice ;  and  in  default  of  such  distress  the  offender  may  be 
committed  to  prison  by  any  one  justice,  by  warrant  under  his  hand  and  seal, 
there  to  remain  for  any  time  not  exceeding  three  months,  unless  such  penalties, 
forfeitures,  and  costs  shall  be  sooner  paid. 

LXXII.  And  be  it  enacted,  That  if  any  person  shall  be  summoned  as  a 
witness  to  give  evidence  before  such  justices  of  the  peace  touching  any  matter 
which  such  justices  are  hereby  authorized  to  inquire  into,  and  shall  neglect  or 
refuse  to  appear  at  the  time  and  place  to  be  for  that  purpose  appointed,  without 
a  reasonable  excuse  for  such  neglect  or  refusal,  to  be  allowed  by  such  justices,  or 
appearing  shall  refuse  to  be  examined  on  oath  and  give  evidence  before  such 
justices,  then  every  such  person  shall  forfeit  for  every  such  offence  a  sum  not 
exceeding  five  pounds,  to  be  levied  and  paid  in  such  manner  and  by  such  means 
as  are  herein-before  directed  as  to  other  penalties  recoverable  before  justices 
under  this  act. 

LXXIII.  And  be  it  enacted.  That  every  proceeding  for  any  offence  punish- 
able on  summary  conviction  by  virtue  of  this  act  shall  be  commenced  within  six 
months  after  the  commission  of  the  offence,  and  not  after. 

LXXIV.  And  be  it  enacted.  That  if  any  person  shall  think  himself  aggrieved 
by  the  judgment  cf  such  justices,  he  may,  within  one  month  next  after  such 
conviction,  and  upon  giving  ten  days  notice  of  appeal  in  writing  to  the  party  in 
whose  favour  such  judgment  shall  have  been  given,  stating  the  nature  and  grounds 
of  appeal,  and  upon  entering  into  recognizances  with  two  sufficient  sureties  to 
the  amount  of  the  value  of  such  penalty  and  costs,  together  with  such  further 
costs  as  shall  be  awarded  in  case  such  judgment  shall  be  affirmed,  appeal  to  the 
next  general  quarter  sessions  of  the  peace  for  the  county,  city,  or  place  where 
such  conviction  shall  have  been  made  ;  and  the  justices  at  such  sessions  are 
hereby  empowered  to  summon  and  examine  witnesses  on  oath,  and  to  hear  and 
finally  determine  the  matter  of  such  appeal,  and  to  award  such  costs  as  the 
court  shall  think  reasonable  to  the  party  in  whose  favour  such  appeal  shall  be 
determined. 

LXXV.  And  be  it  enacted.  That  no  conviction  or  other  proceeding  before 
justices  under  this  act  shall  be  set  aside  for  want  of  form,  nor  be  removed  by 
certiorari  or  otherwise  into  any  of  her  Majesty's  superior  courts  of  record. 

LXXVI.  And  be  it  enacted,  lliat  in  any  case  to  which  a  penalty  is  annexed 
by  this  act  the  whole  or  any  part  of  such  penalty  may  be  recovered  by  action  of 
debt  in  any  court  now  or  hereafter  having  competent  jurisdiction,  by  any  person 
who  shall  sue  for  the  same  ;  and  that  in  every  such  action  for  the  recovery  of 
such  penalty,  so  much  of  such  penalty  as  is  sought. to  be  recovered  shall  be  en- 
dorsed on  the  writ  of  summons,  and  the  plaintiff  shall  not  be  entitled  to  recover 
a  greater  sum  than  the  sum  so  endorsed  ;  and  if  the  party  suing  for  any  such 
penalty  recover  the  same  or  any  part  as  aforesaid,  he  shall  be  entitled  to  full 
costs  of  suit. 

LXXVII.  And  be  it  enacted.  That  it  shall  not  be  lawful  for  any  person  to 
commence  or  prosecute  any  action,  bill,  plaint,  information,  or  prosecution  in 
any  of  her  Majesty's  superior  courts,  for  the  recovery  of  any  penalty  or  forfeiture 
incurred  by  reason  of  any  offence  committed  against  this  act,  unless  the  same  be 
commenced  or  prosecuted  in  the  name  and  with  the  consent  of  her  Majesty's 
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the  attorney  attorney  general ;  and  that  if  any  action,  bill,  plaint,  information,  or  prosecution, 
general ;  other-  or  any  proceeding  before  any  justices  as  aforesaid,  shall  be  commenced  or  pro- 
wise  void.  secuted  in  the  name  of  any  other  person  than  is  in  that  behalf  before  mentioned, 

the  same  shall  be  and  are  hereby  declared  to  be  null  and  void. 
Miscellaneous.  LXXVIII.    And  be  it  enacted,   That  with  regard  to  every  act,  instrument, 

or  writing  by  this  act  required  or  authorized  to  be  done  or  to  be  made,  or  exe- 

Authentica-  cuted  by  the  committee  of  privy  council  for  trade,  that  if  the  same  purport  to 

tion  of  acts  by  be  so  done,  made,  or  executed  by  or  on  behalf  of  the  said  committee,  and  be 
committee  of  signed  by  one  of  the  secretaries  of  the  said  committee,  and  (if  it  require  a  seal) 
privy  council  be  sealed  by  the  seal  of  the  said  committee,  then  it  shall  be  deemed  to  be  suffi- 
for  trade.  ciently  done,  made,  or  executed,  to  all  intents  and  purposes. 

Annual  report  LXXIX.   And  be  it  enacted.   That  it  shall  be  the  duty  of  the  registrar  of 

to  parliament,      joint  stock  companies  to  make  a  report  annually  to  the  said  committee  of  privy 

council  for  trade,  setting  forth,  — 

1.  A  list  of  companies  provisionally  registered  during  the  past  year: 

2.  A  list  of  companies  completely  registered  during  the  past  year: 

3.  A  list  of  cases  in  which  application  shall  have  been  made  for  the  enforce- 

ment of  penalties  for  failure  to  register,  and  the  proceedings,  whether  by 
prosecution  or  otherwise,  taken  in  consequence  of  such  applications,  and 
the  results  of  such  proceedings  : 

4.  A  list  of  companies  which  shall  have  been  provisionally  registered,  but 

which  have  not  obtained  complete  registration  : 

5.  A  return  of  the  regulations  made  by  tlie  said  committee  with  regard  to  the 

returns  required  to  be  made  by  companies  : 

6.  A  return  of  persons  appointed  to  the  office  of  registrar  of  joint  stock  com- 

panies, and  other  officers  and  clerks,  and  of  their  salaries  or  other  re- 
muneration, and  of  the  rules  made  for  the  regulation  of  the  said  office  : 

7.  A  return  of  the  amount  of  all  fees  paid  for  certificates  of  provisional  or 

complete  registration,  and  for  every  other  purpose  : 

8.  A  return  of  the  scale  of  fees  appointed  by  the  commissioners  of  her  Majesty's 

treasury  for  the  services  to  be  performed  by  the  registrar,  and  of  the 
respective  amounts  of  such  fees  : 

9.  A  return  of  the  cases  in  which  the  companies  had  failed  to  appoint  auditors, 

and  of  the  proceedings  taken  thereon  : 

10.  A  return  of  prosecutions  under  this  act  for  any  offences  not  herein-before 

specified  : 

11.  A  return  of  the  number  of  bankruptcies  of  joint  stock  companies,  and  of 

the  amount  of  the  debts  and  assets  of  such  companies  respectively  : 

12.  A  return  of  modifications  made  by  the  committee  of  privy  council  for  trade, 

in  pursuance  of  this  act,  in  the  conditions  and  regulations  to  be  observed 
by  companies,  whether  existing  or  future  : 
And  that,  within  six  weeks  after  the  meeting  of  parliament  next  after  the  first 
day  of  January  in  every  year,  such  report  shall  be  laid  before  both  houses  of 
parliament. 
Amendment  LXX  X.  And  be  it  enacted.  That  this  act  may  be  amended  or  repealed  by  any 

of  act.  act  to  be  passed  in  this  present  session  of  parliament. 


SCHEDULES  to  which  this  Act  refers. 


SCHEDULE  (A.)  —  See  §  7. 


List  of  Purposes  for  which  Provision  is  required  to  be  made  by  the  Deed  of 
Settlement  of  a  Company  before  such  Company  can  obtain  a  Certificate  of 
complete  Registration. 

1.  —  For  the  holding  of  Meetings,  and  the  Proceedings  thereat ;  viz. 

1.  For  holding  ordinary  general  meetings  of  tlie  company  once  at  the  least  in 
every  year,  at  some  appointed  place  and  time. 
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2.  For  holding   extraordinary   meetings,   either    upon    the  convening  of  the 

directors  of  the  company,  or  upon  the  requisition  of  not  less  than  five 
shareholders. 

3.  For  the  adjournment  of  Meetings. 

4.  For  the  advertisement  and  notification  of  meetings,  and  the  business  to  be 

transacted  thereat. 

5.  For  defining  the  business  which  may  be  transacted  at  meetings,  ordinary 

and  extraordinary,  or  at  adjournments  thereof. 

6.  For  the  appointment  of  the  chairman  at  any  meeting  of  the  company. 

7.  For  ensuring  that  each  shareholder  shall  have  a  vote ;  and  where  it  is  not 

provided  that  each  shareholder  is  to  have  a  vote  in  respect  of  each  share, 
■    the  appointment  of  the  number  of  votes  to  be  given  by  shareholders  in 
respect  of  any  number  of  shares  held  by  them. 

8.  For  enabling  guardians,  trustees,  and  committees  to  vote  in  respect  of  the 

interests  of  infants,  cestuique  trusts,  lunatics,  and  idiots. 

9.  For  ascertaining  what  shall  be  the  majorities  or  numbers  of  votes  requisite 

to  carry  all  or  any  questions,  and  where  a  simple  majority  is  to  decide. 

10.  For  prescribing  the  mode  and  form  of  the  appointment  of  proxies  to  vote  in 

the  place  of  absent  shareholders,  and  for  limiting  the  number  of  proxies 
which  may  be  held  by  any  one  person. 

11.  For  determining  questions  where  the  votes  are  equally  divided,  whether  by 

the  casting  vote  of  the  chairman  or  otherwise. 

II. —  For  the  direction  of  the  Execution  of  the  Affairs  of  the  Company,  and 
the  Registration  of  its  Proceedings  ;  viz. 

12.  For  prescribing  the  maximum  number  of  directors  to  be  appointed;  the 

number  of  shares  or  the  amount  of  interest  by  which  they  are  to  be  quali- 
fied ;  the  period  for  which  they  are  to  hold  office,  so  that  at  least  one  third 
of  such  directors,  or  the  nearest  number  to  one  third,  shall  retire  annually, 
subject  to  re-election  if  thought  fit ;  and  for  the  determination  of  the 
persons  who  shall  so  retire  in  each  year. 

13.  For  filling  up  vacancies  in  the  office  of  the  directors  as  they  occur ;   but  not 

so  as  to  enable  the  board  of  directors  (if  the  filling  up  be  assigned  to  them) 
to  fill  up  such  vacancy  for  a  longer  period  than  until  the  next  general 
meeting  of  the  company. 

14.  For  the  continuance  in   office   of  directors  in  default  of  election  of  new 

directors. 

15.  For  regulating  the  meetings  of  directors,  the  quorum  thereof,   the  proceed- 

ings thereat,  and  the  adjournment  thereof. 

16.  For  recording  the   attendances  of  directors,  and  reporting  the  same  to  the 

shareholders. 

17.  For  the  determination  of  questions  upon  which  the  votes  of  the  directors 

may  be  equally  divided. 

18.  For  the  appointment  of  a  person  to  take  the  chair  of  the  directors,  and  for 

supplying  any  vacancy  in  the  office  of  chairman. 

1 9.  For  the  appointment  of  the  chairman  of  the  directors  at  meetings  at  which 

the  permanent  chairman  may  not  be  present. 

20.  For  regulating  the  appointment  by  the  directors  of  officers,  clerks,  and 

servants. 

21.  For  recording  the  proceedings  of  the  directors. 

22.  For  keeping  and  entering  of  minutes  of  such  proceedings. 

23.  For  ensuring  the  safe  custody  of  the  seal  of  the  company,  and  for  regulating 

the  authority  under  which  it  is  to  be  used. 

24.  For  providing  for  the  remuneration  of  the  auditors  of  the  accounts  of  the 

company. 

25.  For  providing  for  the  appointment  of  a  secretary  or  clerk  (if  any)  of  the 

directors. 

26.  For  providing  for  the  receipt,  custody,  and  issue  of  monies  belonging  to  the 

company. 

27.  For   providing  for  the  keeping  of  books  of  account,  and  for  periodically 

balancing  the  same. 

28.  For  keeping  the  records  and  papers  of  the  company. 

29.  For  prescribing  and  regulating  the  duties  and  qualifications  of  officers. 

30.  For  determining  what  books  of  accounty,  books  of  registry,  and  other-docu- 
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ments  may  be   inspected  by  the  shareholders  of  the   company,  and  for 
regulatuig  such  inspection. 

III. — For  the  Distribution  of  the  Capital  of  the  Company  into  Shares,  or 
for  the  apportionment  of  the  Interest  in  the  Property  of  the  Company  ; 


31.  For  determining  whether  calls  or  instalments  of  payments  (if  any)  are  to  be 

made  in  certain  amounts  and  at  fixed  periods,  and  if  so,  what  amounts  and 
at  what  periods. 

32.  For  determining  whether,  on  failure  to  pay  any  instalments  or  calls,  the 

share  shall  or  shall  not  be  forfeited,  and  if  forfeited,  whether  and  on  what 
conditions  the  property  in  such  share  may  be  recovered  by  the  shareholder. 

33.  For  determining  whether,  and  under  what  circumstances,  and  on  what  con- 

ditions, the  capital  of  the  company  may  be  augmented,  by  the  conversion 
of  loans  into  capital  or  otherwise,  or  by  the  issue  of  new  shares  or  other- 
wise. 

34.  For  determining  whether  the  amount  of  new  capital  shall  or  shall  not  be 

divided  so  as  to  allow  such  amount  to  be  apportioned  amongst  the  existing 
shareholders. 

IV.  —  For  the  borrowing  of  Money  ;  viz. 

35.  For  determining  whether  the  company  may  borrow  money,  and  if  so,  whether 

on  bond  or  mortgage,  or  any  other  and  what  security. 

36.  For  determining  whether  the  directors  may  contract  debts  in  conducting  the 

affairs  of  the  company,  and  if  so,  whether  to  any  definite  extent. 

37.  For  determining  whether,  and  to  what  extent  the  directors  may  make  or  issue 

promissory  notes. 

38.  For  determining  whether,  and  to  what  extent  the  directors  may  accept  bills 

of  exchange. 


SCHEDULE  (B.)  — See  §  7. 


Certificate  required  to  be  indorsed  on  the  Deed  of  Settlement  and  signed  by  Two  Directors. 

We  do  hereby  certify.  That  the  within-written  Deed  is  the  Deed  of  Settlement  of 

Company,  and  that  to  the  best  of  our  knowledge  the 
Particulars  therein  contained  are  correctly  set  forth. 


SCHEDULE  (C.)— See  §4. 


Return   made   pursuant   to  the  Joint   Stock   Companies  Registration   and    Regulation 
Act,  Vict.  c.       .,  1844. 

For  Provisional  Registration. 

Name  and  Business  of  the  Company. 


Name  of  the  proposed 
Company. 


Place  of  Business  (if  any). 
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Promoters  of  the  Company. 
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Names. 

Occupations. 

Places  of  Business 
(if  any). 

Places  of  Residence. 

*»*   The  names  of  the  provisional  officers  may  be  added  to  this  return  under  a  separate 
head,  and  the  subscribers  may  be  given  in  a  similar  manner. 

Provisiokal  Committee  or  Provisional  Directors. 


Names. 

Occupations. 

Places  of 
Business 
(if  any). 

Places  of 
Residence. 

Signature  of  Consent 

to  act  on  Committee  or 

as  a  Director, 

• 

Dated  this 


Day  of 


18 


[  Signature,^ 


SCHEDULE  (D.) 


Return   made   pursuant  to   the  Joint  Stock    Companies    Registration   and  Regclation 
Act,  Vict.  c.       .,  1844. 

Change  or  Place  op  Business. 


Name  of 
Company, 


Business  or 
Purpose. 


Former  Place  [or  principal 

Place,  if  more  than  One,] 

of  Business. 


Present  Place  [or  principal 
Place]  of  Business. 


[Date.] 


[  Signature.  ] 
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SCHEDULE  (E.)  — See  §  11. 


Return    made  pursuant  to   the  Joint    Stock  Companies  Registration    and  Regulation 
Act,  Vict.  c.       .,  1844. 

Tkansfer  of  Shares. 


Name  of  Company. 

Business  or  Purpose. 

Place  [or  principal  Place,  if  more  than 
One,']  of  Business. 

Name  and  Place  of 

Abode  of  Person  by 

whom  Transfer  is  made. 

Name  and  Place  of 

Abode  of  Person  to 

whom  Transfer  is  made. 

Distinctive  Numbers 

of  the  Shares 

transferred. 

Date  of  Transfer. 

[Date.] 


[Signature.] 


SCHEDULE  (F.)_See  §  12. 


Return  made  pursuant   to   the  Joint    Stock    Companies   Registration   and  Regulation 
Act,  Vict.  c.       .,  1844. 

Change  of  Shareholders. 


Name  of  Company 


Place  [or  principal  Place,  if  more  than 
One,]  of  Business. 


Persons  known  to  have  ceased  to  be  Shareholders    (except  by  Transfer)    since  the 
last  Return,  dated  the  Day  of 


Name. 

Place  of  Abode. 

Distinctive  Number  of 
Shares. 

■* 
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Persons  known  to  have  become  Members  (except  by  Transfer)  since  the  last  Return, 

DATED    THE  DaY    OF 


Persons 

whose  Names  have  become  changed  by  Marriage 

OR    OTHERWISE. 

Former  Name. 

Former  Place 
of  Abode. 

Present  Name. 

Present  Place  of 
Abode. 

Distinctive  Number 
of  Shares. 

[Date.} 


[  Sigruiture.'] 


SCHEDULE  (G.)— See  §  56. 


Return  made   pursuant   to  the  Joint   Stock    Companies    Registration   and  Regulation 
Act,  Vict.  c.       .,  1844. 

For  Registration  of  existing  Companies,  Name  of  the  Company,  Business,  &c. 


Name  of  the  Company. 


Place  of  Business 
with  the  Branches  (if  any). 


SCHEDULE  (H.) 


Return   made   pursuant  to  the   Joint    Stock  Companies    Registration   and  Regulation 
Act,  Vict.  c.       .,  1844. 

Corrected  Return. 

;  [Copy  of  former  incorrect  Return.'] 
Copy. 

Amended  Return,  with  correct  Names  and  Descriptions  [m  such  of  the  preceding  Forms  as  are 

applicable  to  the  Case  under  the  Provisiotis  of  the  foregoing  Act.] 

[Date.]  [Signature.] 
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SCHEDULE  (I.)  — See  §50. 


The 


Certificate  of  Share. 
Company,  first  completely  registered  on  the 


18 


Day  of 


Number 
This  is  to  certify,  That,  A.  B.  of  is    the  proprietor  of  the  share, 

Number  of  the  company,  subject  to  the  regulations  of 

the  said  company,  and  that  up  to  this  day  there  has  been  paid  up,  in  respect  of  such  share,  the 
sum  of  .      Given  under  the  common  seal  of  the  said  company, 

the  day  of  in  the  year  18     . 

[  Signature  of  Secretary.  ]         (  l.  s. ) 


SCHEDULE  (K.)— See  §53. 


Transfer  of  Shares. 

I  A.  B.  of  in  consideration  of  the  sum  of 

paid  to  me  by  C,  D.  of  do  hereby  transfer 

to  the  said  share  [or  shares],  numbered 

in  the  undertaking  called  the  company,  to  hold  unto  the  said 

his  executors,  administrators,  and  assigns,  [or  successors  and  assigns,] 
subject  to  the  several  conditions  on  which  I  hold  the  same  at  the  time  of  the  execution  hereof. 
And  I  the  said  do  hereby  agree  to  take  the  said  share  [or  shares], 

subject  to  the  same  conditions,  and  to  the  provisions  of  the  deed  or  deeds  of  settlement  of  the 
said  company.     As  witness  our  hands  and  seals,  the  Day 

of  . 

[Signature,'] 


1  Si,S  Vict.  c.  111. 

An  Act  for  facilitating  the  winding  up  the  affairs  of  Joitit  Stock  Companies  unable 
to  meet  their  pecuniary  Engagements.  [5th  6'epiemier,  1844.] 

Preamble.  WHEREAS  it  is  expedient  to  extend   the  remedies  of  creditors  against  the 

property  of  such  joint  stock  companies  or  bodies  as  herein-after  mentioned  when 
unable  to  meet  their  pecuniary  engagements,  and  to  facilitate  the  winding  up  of 
their  concerns ;  and  it  may  also  be  for  the  benefit  of  the  public  to  make  better 
provision  for  discovery  of  the  abuses  that  may  have  attended  the  formation  or 
management  of  the  affairs  of  any  such  companies  or  bodies,  and  for  ascertaining 
the  causes  of  their  failure  :   be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the  same, 
If  any  incor-        That  if  any  commercial  or  trading  company  now,  or  at  any  time  hereafter  incor- 
porated com-        porated  by  charter  or  act  of  parliament,  or  any  company  or  body  of  persons  now, 
mercial  or  or  at  any  time  hereafter  associated  together  for  any  commercial  or  trading  pur- 

trading  com-  poses,  and  to  which  any  privilege  or  privileges,  or  power  or  powers  shall,  before  or 
pany,  or  any  after  the  passing  of  this  act,  have  been  granted  under  the  authority  of  the  statute 
other  body  of  made  and  passed  in  the  first  year  of  the  reign  of  Her  present  Majesty  intituled 
persons  asso-  An  Act  for  better  enabling  Her  Majesty  to  confer  certain  Powers  and  Immunities  on 
ciated  together  trading  and  other  Companies,  or  by  any  act  of  parliament,  or  any  commercial  or 
for  commercial  trading  company  or  body,  which  by  the  said  statute  made  and  passed  in  the  first 
or  trading  pur-  year  of  the  reign  of  Her  present  Majesty  is  to  be  considered  as  subsisting,  and 
poses  as  herein  to  be  subject  to  the  provisions  of  the  said  statute  in  manner  therein  mentioned, 
described,  shall   or  any  company  or  body  of  persons  now,  or  at  any  time  hereafter  associated 


JOINT    STOCK   COMPANIES    BANKRUPTCY   ACT. 


cclvii 


together  for  any  commercial  or  trading  purposes,  and  registered  either  pro- 
visionally or  comple'tely  under  the  provisions  of  any  act  passed  or  to  be  passed 
in  the  present  session  of  parliament,  for  the  registration  and  regulation  of  joint 
stock  companies,  or  any  joint  stock  company  now  existing  and  comprehended 
within  the  definition  therein  contained  of  a  joint  stock  company,  shall  commit 
any  act  which  by  this  act  is  to  be  deemed  an  act  of  bankruptcy  on  the  part  of 
any  such  company  or  body,  a  fiat  in  bankruptcy  may  issue  against  such  company 
or  body  by  the  name  or  style  of  the  said  company  or  body,  upon  the  petition  of 
any  creditor  or  creditors  of  such  company  or  body  (whether  a  member  or 
members  of  such  company  or  body  or  not),  to  such  amount  as  is  now  by  law 
requisite  to  support  a  fiat  in  bankruptcy  ;  and  the  court  authorized  to  act  in  the 
prosecution  of  such  fiat,  and  all  persons  acting  under  such  fiat,  may  proceed 
thereon  in  like  manner  as  against  other  bankrupts,  subject  always  to  the  pro- 
visions herein-after  made. 

II.  Provided  always,  and  be  it  enacted,  Tliat  the  bankruptcy  of  any  such 
company  or  body  in  its  corporate  or  associated  capacity  (as  the  case  may  be) 
shall  not  be  construed  to  be  the  bankruptcy  of  any  member  of  such  company  or 
body  in  his  individual  capacity. 

III.  And  be  it  enacted,  That  the  duplicate  of  the  adjudication  of  bankruptcy 
under  a  fiat  against  any  such  company  or  body  shall  be  served  on  the  person 
who  was  at  the  date  of  such  fiat  a  chief  clerk,  or  secretary,  or  registrar  of  such 
company  or  body,  or  (if  there  be  no  such  person)  on  any  person  who  was  at  such 
date  a  director  of  such  company  or  body,  personally,  or  by  leaving  the  same  at 
the  head  office  for  the  time  being  of  such  company  or  body  ;  and  the  surrender 
to  such  fiat  for  the  purpose  of  consenting  to,  and  the  consent  to,  the  advertise- 
ment of  such  adjudication  before  the  expiration  of  the  five  days  allowed  for 
showing  cause  against  the  validity  thereof,  may  be  made  on  behalf  of  such  com- 
pany or  body  by  such  person  ;  provided  such  person  shall,  at  the  time  of  such 
surrender,  make  a  deposition,  and  swear  that  he  was,  at  the  date  of  such  fiat, 
such  chief  clerk,  or  secretary,  or  registrar,  as  the  case  may  be,  and  that  he  is 
authorized  to  make  such  surrender. 

IV.  And  be  it  enacted.  That  if  any  such  company  or  body  shall,  by  virtue  of 
a  resolution  to  be  duly  passed  in  that  behalf  at  a  board  of  directors  of  such  com- 
pany or  body  duly  summoned  for  that  purpose,  file,  or  cause  to  be  filed  in  the 
oflRce  of  the  lord  chancellor's  secretary  of  bankrupts  a  declaration  in  writing,  in 
the  form  specified  in  the  schedule  (A.)  No.  1.  hereunto  annexed,  that  the  said 
company  or  body  is  unable  to  meet  its  engagements,  and  also  a  minute  of  such 
resolution  in  the  form  specified  in  the  said  schedule  (A.)  No.  2.,  such  declaration 
and  minute  of  resolution  respectively  being  under  the  common  seal  of  such  com- 
pany or  body,  and  if  such  company  or  body  have  no  common  seal,  then  signed 
by  the  chairman  of  the  board  of  directors  who  was  present  at  the  passing  of  such 
resolution,  and  in  either  case  such  declaration  and  minute  of  resolution,  being 
respectively  attested  by  the  attorney  or  solicitor  of  the  said  company  or  body  for 
the  time  being,  every  such  company  or  body  shall  be  deemed  thereby  to  have 
committed  an  act  of  bankruptcy  at  the  time  of  filing  such  declaration,  provided 
a  fiat  in  bankruptcy  shall  issue  against  such  company  or  body  within  two  calendar 
months  from  the  filing  of  such  declaration  ;  and  a  copy  of  such  declaration  and 
minute  of  resolution  respectively,  purporting  to  be  certified  by  the  said  secretary, 
or  his  clerk,  as  a  true  copy,  shall  be  received  as  evidence  of  such  declaration  and 
minute  of  resolution  respectively  having  been  filed  by  such  company  or  body, 
and  that  upon  such  evidence  being  given,  and  upon  proof  by  the  attesting  witness 
of  the  sealing  or  signature,  as  the  case  may  be,  of  the  said  declaration  and  minute 
of  resolution,  no  further  evidence  shall  be  required  of  the  said  act  of  bankruptcy. 

V.  And  be  it  enacted.  That  if  any  plaintiff  shall  recover  judgment  in  any 
action  personal  for  the  recovery  of  any  debt,  or  money  demand,  in  any  of  Her 
Majesty's  courts  of  record,  against  any  such  company  or  body,  or  against  any 
person  duly  authorized  to  be  sued  as  the  nominal  defendant  on  behalf  of  such 
company  or  body,  and  shall  be  in  a  situation  to  sue  out  execution  upon  such 
judgment,  and  there  be  nothing  due  from  such  plaintiff  by  way  of  set  off,  or 
■which  may  be  legally  set  off  against  such  judgment,  and  such  company  or  body 
shall  not,  within  fourteen  days  after  notice  in  writing,  served  upon  the  said  com- 
pany or  body,  by  service  of  the  same  on  a  chief  clerk,  or  secretary,  or  registrar  of 
the  said  company  or  body,  or  (if  there  be  no  officer  of  such  denomination)  on 
any  director  of  the  said  company  or  body,  personally,  or  by  the  same  having  been 
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quiring  pay-  left  at  the  head  office  for  the  time  being  of  such  company  or  body,  requiring 
ment,  an  act  of  immediate  payment  of  such  judgment  debt,  pay,  secure,  or  compound  for  tlie 
bankruptcy.  same  to  the  satisfaction  of  such  plaintiff,  such  company  or  body  shall  be  deemed 

to  have  committed  an  act  of  bankruptcy  on  the  fifteenth  day  after  service  of  such 
notice  :  Provided  always,  that  if  such  execution  shall  in  the  mean  time  be  sus- 
pended or  restrained  by  any  rule,  order,  or  proceeding  of  any  court  of  justice 
having  jurisdiction  in  that  behalf,  no  further  proceeding  shall  be  had  on  such 
notice,  but  that  it  shall  be  lawful  nevertheless  for  such  plaintiff,  when  he  shall 
again  be  in  a  situation  to  sue  out  execution  on  such  judgment,  to  proceed  again 
by  notice  in  manner  before  directed. 
Company  dis-  VI.    And  be  it  enacted.  That  if  any  decree,  or  order  shall  be  pronounced  in 

obeying  order  any  cause  depending  in  any  court  of  equity,  or  any  order  shall  be  made  in  any 
of  any  court  of  matter  of  bankruptcy  or  lunacy  against  any  such  company  or  body,  or  against 
equity,  &c.  for  any  person  duly  authorized  to  be  sued  as  the  nominal  defendant  on  behalf  of 
payment  of  such  company  or  body,  ordering  any  sum  of  money  to  be  paid  by  such  company 

money  after  or  body,  and  such  company  or  body  shall  disobey  such  decree  or  order,  the  same 

service  of  order  having  been  served  upon  such  company  or  body,  by  service  of  the  same  on  a 
for  payment  on  chief  clerk,  or  secretary,  or  registrar  of  the  said  company  or  body,  or  (if  there  be 
a  peremptory  no  officer  of  such  denomination)  on  any  director  of  the  said  company  or  body, 
day  fixed,  an  personally,  or  by  the  same  having  been  left  at  the  head  office  for  the  time  being 
act  of  bank-  of  such  company  or  body,  the  person  entitled  to  receive  such  sum  under  such 

ruptcy.  decree  or  order,  or  interested  in  eriforcing  the  payment  thereof  pursuant  thereto, 

may  apply  to  the  court  by  which  the  same  shall  have  been  pronounced,  to  fix  a 
peremptory  day  for  the  payment  of  such  money,  which  shall  accordingly  be  fixed 
by  an  order  for  that  purpose ;  and  if  such  company  or  body,  being  served  in 
manner  aforesaid  with  such  last-mentioned  order  fourteen  days  before  the  day 
therein  appointed  for  payment  of  such  money,  shall  neglect  to  pay  the  same,  such 
company  or  body  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  on 
the  fifteenth  day  after  the  service  of  such  order. 

VII.  And  be  it  enacted.  That  if  any  creditor  or  creditors  of  any  such  company 
or  body,  to  such  amount  as  is  now  by  law  requisite  to  support  a  fiat,  shall  file  an 
affidavit  or  affidavits  in  any  of  Her  Majesty's  superior  courts  of  law  at  West- 
minster that  such  debt  or  debts  is  or  are  justly  due  to  him  or  them  respectively 
from  the  said  company  or  body,  and  that  such  company  or  body,  as  he  or  they 
verily  believe,  is  a  commercial  or  trading  company,  or  body  incorporated  or 
associated  as  aforesaid  (as  the  case  may  be),  and  shall  sue  out  of  the  same  court 
a  writ  of  summons  against  such  incorporated  company,  or  against  any  person 
duly  authorized  to  be  sued  as  the  nominal  defendant  on  behalf  of  such  associated 
company  or  body,  as  the  case  may  be,  and  serve  a  chief  clerk,  or  secretary,  or 
registrar  of  such  incorporated  or  associated  company  or  body,  as  the  case  may  be, 
or  (if  there  be  no  officer  of  such  denomination)  any  director  of  the  said  company 
or  body,  personally,  with  a  copy  of  such  summons,  if  such  company  or  body  shall 
not,  within  one  calendar  month  after  service  of  such  summons,  pay,  secure,  or 
compound  for  such  debt  or  debts  to  the  satisfaction  of  such  creditor  or  creditors, 
or  make  it  appear  to  the  satisfaction  of  one  of  the  judges  of  the  court,  out  of 
which  such  writ  of  summons  shall  issue,  that  it  is  the  intention  of  such  company 
to  defend  the  action  upon  the  merits,  and  within  one  calendar  month  next  after 
service  of  such  summons  cause  an  appearance  or  appearances  to  be  entered  to 
such  action  or  actions  in  the  proper  court  or  courts  in  which  the  same  shall  have 
been  brought,  every  such  company  or  body  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy  from  the  time  of  the  service  of  such  summons. 

VIII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  assignees  of  the  estate 
and  effects  of  any  such  company  or  body  to  maintain  any  action,  suit,  or  other 
proceeding  against  any  person  or  persons  (whether  a  member  or  members  of 
such  company  or  body  or  not)  to  recover  any  debt  or  demand  on  behalf  of  the 
said  company  or  body  against  such  person  or  persons,  and  for  any  person  or 
persons  to  prove  or  claim  under  the  fiat  against  such  company  or  body  such  debt 
or  demand  as  may  be  due  to  him  or  them  (whether  a  member  or  members  of 
such  company  or  body  or  not)  on  the  balance  of  accounts  between  him  or  them, 
and  the  said  company  or  body. 

IX.  Provided  always,  and  be  it  enacted.  That  no  claim  or  demand  which 
any  member  of  any  such  company  or  body  may  have  in  respect  of  his  share  of 
the  capital  or  joint  stock  thereof,  or  of  any  dividends,  interest,  profits,  or  bonus 
payable  or  apportirtable  in  respect  of  such  share,  shall   be  capable  of  being  set 
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off,  either  at  law  or  in  equity,  against  any  demand  which  the  assignees  of  the  mand  by  the 

estate  and  effects  of  such  company  or  body  may  have   against  such  member  on  assignees  of 

account  of  any  other  matter  or  thing  whatsoever,  but  all  proceedings  in  respect  the  company 

of  such  matter  or  thing  may  be  carried  on,  as  if  no  claim  or  demand  existed  in  against  him,' 
respect  of  such  capital  or  joint  stock,  or  of  any  dividends,   interest,   profits,  or 
bonus  payable  or  apportionable  in  respect  thereof. 

X.    And  be   it  enacted,  That  no  action,  suit,  or  other  proceeding  by  any  No  action,  &-c. 
creditor  or  creditors   of  any  such  company  or  body  shall,   so  far  as  concerns  or  by  a  creditor 
may  be  necessary  for  the  recourse  of  such  creditor  or  creditors  against  the  per-  for  recourse 
son,  property,  or  effects  of  any  member  or  members  thereof  for  the  time  being,  against  mem- 
or  any  former  member  or  members  thereof,  be  deemed  to  prejudice,  or  in  any  bers  to  prevent 
manner  affect  the  right  of  such  creditor  or  creditors  to  sue  out  or  prosecute  a  fiat  his  issuing  or 
against  such  company  or  body,  or  his  or  their  right  to  prove  or  claim  under  any  proving  under 
fiat  against  such  company  or  body  any  debt  or  demand  remaining  unsatisfied  ;  a  fiat  against 
and  that  no  such   fiat,  or  proof,   or  proceeding  thereunder,  shall   be  deemed   to  the  company, 
prejudice,  or  in  any  manner  affect  the  right  of  any  creditor  or  creditors  of  such  and  a  fiat  or 
company  or  body  to  institute  or  maintain  any  action,  suit,  or  other  proceeding,  proof,  &c.  not 
so  far  as  concerns,  or  may  be  necessary  for  the  recourse  of  such  creditor  or  ere-  to  affect  an 
ditors,   against   the   person,    property,  or  effects   of  any   member  or   members  action  by  a 
thereof  for  the  time  being,  or  any  former  member  or  members  thereof:    Provided  creditor  in 
always,  that  nothing  herein  contained  shall  prevent  remedy  against  copartners  :  order  to  have 
Provided  also,   that  no  execution    in  respect  of  any  debt  or  demand,  proveable  recourse 
under  the   fiat  against  any  such  company  or  body  adjudged  bankrupt,  shall  be  against  mem- 
issued  against  the  person,  property,  or  effects  of  any  member  or  members  for  bers.      Proof 
the  time  being  of  such  company  or  body,  or  any  former  member  or  members  to  be  first  made 
thereof,  until  after  such  debt  or  demand  shall  have  been  proved  under  such  fiat,  under  the  fiat, 
nor  shall  any  such  execution  be  issued  after  the  appointment  of  a  receiver  in 
manner  herein-after  mentioned,  without  leave  of  the  high  court  of  chancery. 

XI.  And  be   it  enacted,  That  the  law  and  practice  in  bankruptcy  now  in  The  law  and 
force  shall  extend,  so  far  as  the  same  may  be  applicable,   to  this  act,  and  to  fiats  practice  in 

in  bankruptcy  issued  by  virtue  of  this  act,  and  to  all  proceedings  under  such  bankruptcy  to 

fiats,  save  and  except  as  may  be  otherwise  directed  by  this  act.  extend  to  fiats. 

XII.  And  be  it  enacted.  That  it  shall  he  lawful  for  the  court  authorized  to    ■Tn,„  „„     ..  „ 

,  •,.,.•,,  •  ,  ■•  "<^  court  may 

act   in   the  prosecution  of  a   hat  in  bankruptcy  against  any  such   company  or    Q-jer  the  di 

body,  at  any   time  after  the  advertisement  of  the  bankruptcy  in    the    London    x         c 

Gazette,  to  order  that  the  persons,  who  were  at  the  date  of  such  fiat  directors  of   jjof,„  „Ak  a„  ^a 

such  company  or  body,  or  such  of  them  as  such  court   in   its  discretion  shall    hankrunt   & 

think  fit,  or  if  there  be  no  directors,  then  such  members  of  the  company  as  such    ^    nren-irp 

court  in  its  discretion  shall   think   fit,  shall   prepare  such   balance    sheet    and    balance  sheet 

accounts,  and  in  such  form  as  such  court  shall  direct,  and  shall  subscribe  such    ^j^j  accounts 

balance  sheet  and  accounts,  and  file  the  same  in  such  court,  and  deliver  a  copy    gj^j  ^.^^  ™.,i.„ ' 

thereof  to  the  official  assignee  ten  days  at  least  before  the  last  examination  under    ^.^^^  of  the 

such  fiat  J  and  such   balance  sheet  and  accounts,  before  such  last  examination,    (^uth  there 

may  be  amended  from  time  to  tine  as  occasion  shall  require,  and  such  court    ^f .        j 

shall  direct ;  and  such   persons  shall   make  oath  of  the  truth  of  such  balance    jv,„'j.g  „!]„   ' 

sheet  and  accounts  whenever  they  shall  be  duly  required  so  to  do  ;  and  such    ^^^  ^^     nrenara 

court  may,  from  time  to  time,  make  such  allowance  out   of  the  estate  of  such    ^-^      thereof 

company  or  body  for  the  preparation  of  such  balance  sheet  and  accounts,  and  to 

such  person  or  persons,  as  such  court  shall  think  fit.  rt  a      a 

XIII.  And  be  it  enacted.  That  every  such  person,  ordered  as  aforesaid  to  pre-    ^  ersons ordered 

pare  such  balance  sheet  and  accounts,  shall  be  under  the  like  obligation  to  sur-    j^^  Prepare 

render  to  the  court  authorized  to  act  in  the  prosecution  of  such  fiat,  at  the  hour    "^l^nce  sheet^ 

and  upon  the  day  allowed  for  finishing  the  last  examination  under  such  fiat,  and 

to  sign  and  subscribe  such  surrender,  and  to  submit  to  be  examined  before  such 

court  from  time  to  time  upon  oath,  and  to  make  a  full  and  true  discovery  of  the 

estate  and  effects  of  such  company  or  body,  and  shall  incur  such  danger  or 

penalty  for  not  surrendering,  or  for  not  signing  or  subscribing  such  surrender, 

or  for  not  coming  before  the  court,  or  for  refusing  to  be  sworn  and  examined,  or 

for  not  fully  answering  to  the  satisfaction  of  the  court,  or  for  refusing  to  sign  or    ^"*^"  I'eiialty 

subscribe  his  examination,  or  for  not  delivering  up,  at  the  last  examination  under    J"'"  "."*•  ^^^^' 

-such  fiat,  all  such  part  of  the  estate  of  such  company  or  body,  and  all  books,    'oryingi  &c., 

papers,  and  writings  relating  thereunto,  as  shall  be  in  his  possession,  custody,  or    ^^  is  now 

power,  or  for  removing,  concealing,  or  embezzling  any  part  of  such  estate  to  the    proyidod 

value  of  ten  pounds  or  upwards,  or  any  books  of  account,  papers,  or  writings    ^g^mst  a  bank- 

r  2  »■"?»• 
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relating  thereto,  with  intent  to  defraud  the  creditors  of  such  company  or  body, 

as  is  now  by  the  law  in  force  concerning  bankrupts  provided  as  to  a  bankrupt 

for  not  conforming  to  the  like  requisitions  for  the  discovery  of  and  in  relation  to 

the  estate  and  effects  of  such  bankrupt. 

Persons  ordered        XIV.   And  be  it  enacted.  That  every  such  person  so  ordered  as  aforesaid  to 

to  prepare  prepare  such  balance  sheet  and  accounts  shall  have  such  freedom  from  arrest  and 

balance  sheet  to   imprisonment  in  coming  to  surrender  to  such  fiat,  and  such  discharge,  if  arrested 

have  freedom       '"  coming  to  surrender,  as  a  bankrupt  now  has,  or  may  have  under  a  fiat  in  bank- 

from  arrest  &c.    ruptcy  against  him  ;  and  such  person  or  persons,  if  in  prison,  may  be  brought 

before  such  court,  by  warrant,  in  like  manner  as  such  bankrupt  now  may. 
The  court  be-  XV.   And  be  it  enacted,  That  it  shall  be  lawful  for  the  court  authorized  to 

fore  adjudica-  act  in  the  prosecution  of  a  fiat  in  bankruptcy,  issued  against  any  such  company 
tion,  may  sum-  or  body,  before  adjudication,  to  summon  before  such  court  any  person  (whether 
mon  any  person,  a  member  of  such  company  or.body  or  not),  whom  such  court  shall  believe  capable 
whether  a  mera-  of  giving  any  information  concerning  the  commercial  dealings  or  trading  of,  or 
ber  of  the  com-  any  act  or  acts  of  bankruptcy,  within  the  meaning  of  this  act,  committed  by,  such 
pany  or  not,  to  company  or  body,  and  also  to  require  such  person  so  summoned  to  produce  any 
give  evidence  as  books,  papers,  deeds,  writings,  and  other  documents  in  the  custody,  possession, 
to  the  tradinf  or  power  of  such  person,  which  may  appear  to  such  court  to  be  necessary  to 
and  any  act  of  establish  such  dealings,  trading,  or  act  or  acts  of  bankruptcy ;  and  it  shall  be 
bankr'iptcy  ;  lawful  for  such  court  to  examine  every  such  person  upon  oath,  by  word  of  mouth 
and  after  ad-  or  interrogatories  in  writing,  concerning  the  dealings  or  trade  of,  or  any  act  or 
judicaton  the  acts  of  bankruptcy,  within  the  meaning  of  this  act,  committed  by,  such  company 
court  may  sum-  or  body  ;  and  it  shall  also  be  lawful  for  such  court,  after  adjudication,  to  summon 
mon  and  exa-  before  it  any  person  (whether  a  member  of  such  company  or  body  or  not)  known, 
mineany  person  or  suspected  to  have  any  of  the  estate  of  such  company  or  body  in  his  possession, 
who  is  sus-  or  who  is  supposed  to  be  indebted  to  such  estate,  or  any  person  (whether  a 

pected  to  have  member  of  such  company  or  body  or  not),  whom  such  court  believes  capable  of 
property  of  the  g'^^i"©  information  concerning  any  person  or  persons  who  was  or  were  a  member 
company  in  his  or  members  of  such  company  or  body  at  or  before  the  date  of  the  fiat,  or  con- 
possession,  or  to  cerning  the  trade,  dealings,  or  estate  of  such  company  or  body,  or  concerning 
be  indebted  to  any  act  or  acts  of  bankruptcy,  within  the  meaning  of  this  act,  committed  by  such 
the  company,  company  or  body,  or  any  information  material  to  the  full  disclosure  of  the  deal- 
&c.  andcompel  ^"S*  of  such  company  or  body;  and  it  shall  be  lawful  for  such  court  to  examine, 
him  to  produce  '"  manner  aforesaid,  every  such  person  so  summoned  concerning  the  person  of 
books  &c.  *"y  such  member,  or  concerning  the  trade,  dealings,  or  estate  of  such  company 

or  body,  and  also  to  require  every  such  person  so  summoned  to  produce  any 
books,  papers,  deeds,  writings,  or  other  documents  in  his  custody,  possession,  or 
power  which  may  appear  to  such  court  necessary  to  the  verification  of  the 
deposition  of  such  person,  or  to  the  full  disclosure  of  any  of  the  matters  which 
such  court  is  authorized  to  inquire  into ;  and  every  such  person  so  summoned 
shall  incur  such  danger  or  penalty  for  not  coming  before  the  court,  or  for  refusing 
to  he  sworn  and  examined,  or  for  not  fully  answering  to  the  satisfaction  of  such 
court,  or  for  refusing  to  sign  or  subscribe  his  examination,  or  for  refusing  to 
produce,  or  for  not  producing  any  such  book,  paper,  deed,  writing,  or  document, 
as  is  now  provided  against  persons  summoned  to  be  examined  under  a  fiat  in 
bankruptcy. 
As  to  costs  XVI.  And  be  it  enacted.  That  where  any  person  who,  at  or  before  the  date  of 

where  a  person  a  fiat  iii  bankruptcy  issued  against  any  such  company  or  body,  was  a  member  of 
summoned  such  company  or  body,  shall  be  summoned  to  attend  before  the  court  authorized 

under  a  fiat  to  act  in  the  prosecution  of  such  fiat,  every  such  person  shall  have  such  costs  and 

was  a  member,    charges  only  (if  any)  as  such  court  in  its  discretion  shall  think  fit. 
Penalty  on  XVII.    And  be  it  enacted,  That  if  any  person  who,  at  or  before  the  date  of 

memliers  and  the  flat  against  any  such  company  or  body,  was  a  member  of  such  company  or 
other  persons  body,  but  not  being  a  person  so  ordered  as  aforesaid  to  prepare  such  balance 
concealing  the  sheet  and  accounts,  or  if  any  other  person  shall  wilfully  conceal  any  real  or  per- 
estate  of  the  son^d  estate  of  any  such  company  or  body,  and  shall  not  within  thirty  days  after 
cogipany,  and  the  issuing  of  the  fiat  against  such  company  or  body  discover  such  estate  to  the 
allowance  to  court  authorized  to  act  in  the  prosecution  of  such  fiat,  or  to  the  assignees,  every 
persons,  other  such  person  shall  forfeit  the  sum  of  one  hundred  pounds,  and  double  the  value 
than  members,  of  the  estate  so  concealed  ;  and  any  person,  other  than  a  person  having  been  a 
for  making  dis-  member  of  such  company  or  body,  who  shall,  after  the  time  allowed  for  finishing 
covery  thereof,  the  last  examination  under  such  fiat,  voluntarily  discover  to  such  court  or  the 
assignees  any  part  of  the  estate  of  such  company  or  body  not  before  come  to  the 
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knowledge  of  the  assignees,  shall  be  allowed  five  pounds  per  centum  thereupon, 
and  such  further  reward  as  the  major  part  in  value  of  the  creditors  present  at 
any  meeting  called  for  that  purpose  shall  think  fit  to  be  paid  out  of  the  estate 
recovered  on  such  discovery. 

XVIII.  And  be  it  enacted,  That,  after  the  adjudication  of  bankruptcy  under 
any  fiat  already  issued  or  hereafter  to  be  issued  shall  have  been  advertised  in  the 
London  Gazette,  it  shall  be  lawful  for  the  court  authorized  to  act  in  the  prose- 
cution of  such  fiat  to  order  any  treasurer  or  other  officer,  or  any  attorney  or 
solicitor,  or  other  agent  of  the  company  or  body,  or  person  or  persons,  adjudged 
bankrupt  under  such  fiat,  to  pay  and  deliver  over  to  the  official  assignee  ap- 
pointed under  such  fiat,  or  to  the  bank  of  England,  or  any  of  the  branches  thereof, 
to  the  credit  of  the  accountant  in  bankruptcy,  according  to  the  rules  now  or 
hereafler  in  force  with  respect  to  payments  into  the  bank  of  England  of  monies 
due  to  any  bankrupt's  estate,  all  monies  or  securities  for  money  in  his  custody, 
possession,  or  power,  as  such  officer  or  agent,  and  which  he  is  not  by  law  entitled 
to  retain  as  against  the  bankrupt  or  bankrupts,  or  his  or  their  assignees. 

XIX.  And  it  is  hereby  declared  and  enacted.  That  if  any  pei-son  shall  disobey 
any  rule  or  order  of  the  court  authorized  to  act  in  the  prosecution  of  any  fiat  in 
bankruptcy,  duly  made  by  such  court  for  enforcing  any  of  the  purposes  and  pro- 
visions of  this  act,  or  of  any  other  act  relating  to  bankruptcy  or  insolvency,  now 
or  hereafter  to  be  in  force,  or  made  or  entered  into  by  consent  of  such  person  for 
carrying  into  effect  any  of  such  purposes  or  provisions,  it  shall  and  may  be  law- 
ful for  such  court,  by  warrant  under  hand  and  seal,  to  commit  the  person  so 
offending  to  the  Queen's  prison,  or  to  the  common  gaol  of  any  county,  city,  or 
place  where  he  shall  be  found,  or  where  he  shall  usually  reside,  there  to  remain 
without  bail  or  mainprize,  until  such  person  shall  have  fulfilled  the  duty  required 
by  such  rule  or  order,  or  until  such  court,  or  the  lord  chancellor  shall  make 
order  to  the  contrary. 

XX.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  court  authorized  to 
act  in  the  prosecution  of  any  such  fiat  in  bankruptcy  to  direct  the  creditors' 
assignees  of  the  estate  and  effects  of  any  such  company  or  body  to  apply  to  the 
high  court  of  chancery,  by  petition  in  a  summary  way  to  the  lord  chancellor  or 
the  luaster  of  the  rolls,  praying  that  all  such  orders  and  directions  may  be  given, 
as  shall  be  necessary  for  the  final  winding  up  and  settling  the  affairs  of  such 
company  or  body,  and  to  compel  a  just  contribution  from  all  the  members  of 
such  company  or  body  towards  the  full  payment  of  all  the  debts  and  liabilities 
of  such  company  or  body,  and  of  the  costs  of  winding  up  and  finally  settling  the 
affairs  of  such  company  or  body  ;  and  that  upon  the  hearing  of  such  petition  it 
shall  be  lawful  for  the  said  high  court  of  chancery  to  refer  it  to  one  of  the  masters 
of  the  high  court  of  chancery  to  take  all  such  accounts,  and  make  all  such  in- 
quiries as  shall  be  required  for  the  purpose  of  ascertaining  what  sum  of  money 
in  the  whole,  and  what  sums  of  money,  as  proportionate  parts  of  the  whole,  or 
what  sum  or  sums  of  money  from  time  to  time  on  account,  will  (having  regard 
to  the  deed  of  settlement  of  such  company,  and  the  calls,  contributions,  debts,  or 
demands  actually  paid  by  the  several  and  respective  members  thereof,  and  also 
having  regard  to  any  proceedings  in  the  court  of  bankruptcy,  or  any  district 
court  of  bankruptcy,)  be  necessary  and  proper  to  be  raised  by  calls  or  contribu- 
tions from  the  respective  members  of  such  company  or  body  for  the  payment  and 
satisfaction  of  all  the  debts  and  liabilities  of  such  company  or  body,  and  also  of 
all  the  costs  of  winding  up  and  settling  the  affairs  of  the  said  company  ;  and  that 
the  high  court  of  chancery,  upon  confirmation  of  the  master's  report,  made  upon 
any  such  reference,  or  upon  making  such  reference,  or  otherwise,  may  order  the 
payment  of  the  several  and  respective  sums  of  money,  which  by  such  report  are 
found  necessary  and  proper  to  be  paid,  and  may  refer  it  to  the  master  to  appoint 
a  receiver  to  collect  and  receive  such  sums  of  money,  and  either  to  pay  the  same 
into  the  bank  of  England,  in  the  name  and  to  the  account  of  the  accountant 
general  of  the  high  court  of  chancery,  to  the  credit  of  such  company  or  bodv, 
and  may,  upon  the  petition  of  such  assignees,  order  such  sums  of  money  to  be 
paid  in  or  towards  satisfaction  of  the  debts,  which  by  tiie  proceedings  in  bank- 
ruptcy shall  have  been  found  to  be  due  to  the  creditors  of  such  company  or  body, 
and  all  persons  having  claims  and  demands  thereon,  and  also  in  satisfaction  of 
costs,  or  may  order  such  receiver  to  pay  such  sums  of  money  in  satisfaction  of 
such  debts,  claims,  and  demands,  and  costs,  in  the  first  instance. 

XXI.  And  be  it  enacted,  That  if  it  shall  appear  that  any  individual  members 
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settle  claims 
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ofsuch  company  or  body  have  claims  against  each  other  in  respect  of  the  affiairs 
or  transactions  of  sucli  company  or  body,  it  shall  be  lawful  for  the  court  of 
chancery,  upon  the  petition  of  any  member  of  such  company  or  body,  alleging 
that  he  hath  any  such  claim  against  any  other  member  of  the  said  company  or 
body,  to  make  all  such  orders  as  shall  be  just  for  the  purpose  of  finally  settling 
and  determining  such  claim,  and  may  order  the  payment  of  such  sum  of  money 
(if  any)  as  shall  appear  to  be  due  in  respect  of  any  such  claim. 

XXII.  And  whereas  the  law  is  defective  in  the  means  of  making  the  members 
of  joint  stock  companies  contributaries  for  paying  their  debts  in  full,  and  in  the 
means  of  giving  relief,  where  execution  may  have  been  had  in  respect  of  a  debt 
due  from  any  such  company  against  one  or  a  very  few  members  of  such  company, 
and  also  in  the  means  of  adjusting  the  rights  of  the  members  of  any  such  com- 
pany amongst  themselves,  and  finally  winding  up  the  affairs  of  such  company ; 
be  it  enacted.  That  it  shall  be  lawful  for  the  lord  chancellor,  with  the  advice  and 
consent  of  the  master  of  the  rolls  and  the  vice  chancellors  for  the  time  being,  or 
any  two  of  them,  from  time  to  time,  and  as  often  as  circumstances  shall  require, 
to  make  and  prescribe  such  rules  and  orders  touching  and  concerning  the  form 
and  mode  of  proceeding  to  be  had  and  taken  in  the  court  of  chancery  for  settling 
and  enforcing  the  contribution  to  be  paid  by  any  member  or  irtembers  for  the 
time  being  of  any  such  company,  or  any  former  member  or  members  thereof,  or 
any  real  or  personal  representative,  or  other  persons  liable  in  that  behalf,  and  the 
practice  to  be  observed  by  such  court  in  or  relating  to  such  proceeding,  or  any 
matters  incident  thereto,  and  the  form  and  mode  of  proceeding  to  be  had  and 
taken  before  any  one  of  the  masters  of  the  said  court,  primarily  or  by  reference 
from  the  said  court,  in  any  matter  for  or  relating  to  contribution,  as  shall  from 
time  to  time  seem  necessary  and  proper  for  the  advancement  of  justice  in  such 
cases,  and  for  adjusting  and  determining  the  rights  and  equities  of  the  parties 
concerned,  and  for  suing  for  and  gutting  in  the  assets,  and  for  ascertaining  and 
discharging  the  liabilities  of  such  companies,  and  requiring  the  creditors  thereof 
to  claim  their  debts,  and  finally  winding  up  the  affairs  thereof,  with  as  little 
delay,  expense,  and  uncertainty  as  possible :  Provided  always,  that  such  rules 
and  orders  shall  be  laid  before  both  houses  of  parliament  within  one  month  from 
the  making  thereof,  if  parliament  be  then  sitting,  or  if  parliament  be  not  then 
sitting,  withing  one  month  from  the  commencement  of  the  then  next  session  ol 
parliament ;  and  every  rule  and  order  so  made  shall  be  binding  and  obligatory, 
and  be  of  like  force  and  effect  as  if  the  provisions  contained  therein  had  been 
expressly  enacted  by  parliament. 

XXIII.  And  be  it  enacted.  That  an  act  passed  in  the  forty-first  year  of  the 
reign  of  king  George  the  Third,  intituled  A?i  Act  for  the  more  speedy  and  effectual 
Recovery  of  Debts  due  to  his  Majesty,  his  Heirs  and  Successors,  in  right  of  the 
Crown  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  for  the  better 
Administration  of  Justice  within  the  same,  shall  extend  to  decrees  or  orders  made 
by  the  said  court  of  chancery  in  any  suit,  proceeding,  or  matter  under  or  by 
virtue  of  this  act. 

XXIV.  And  be  it  enacted.  That  on  production  of  an  office  copy  of  any  decree 
or  order  of  the  court  of  chancery  made  in  any  proceeding  under  or  by  virtue  of 
this  act,  and  of  an  affidavit  that  application  has  been  duly  made  to  the  person 
mentioned  in  such  decree  or  order  for  payment  of  the  sum  thereby  ordered  to  be 
paid  by  him,  and  that  default  has  been  made  in  payment  thereof,  to  one  of  the 
principal  clerks  of  the  court  of  session  in  Scotland,  or  his  deputy,  for  registration 
there,  such  decree  or  order  shall  thereupon  be  registrable  and  registered  there  in 
like  manner  as  a  bond  executed  according  to  the  law  of  Scotland,  with  a  clause  of 
registration  therein  contained,  and  execution  shall  and  may  pass  upon  a  decree  to 
be  interponed  thereto  in  like  manner  as  execution  passes  upon  a  decree  interponed 
to  such  bond,  and  shall  have  tVie  like  effect  upon  andagainst  the  person  named  in 
such  decree  or  order  of  the  said  court  of  chancery  as  if  he  had  executed  such  bond. 

XXV.  And  be  it  enacted.  That  previous  to  passing  the  last  examination  under 
a  fiat  against  any  such  company  or  body,  adjudged  bankrupt,  it  shall  be  the  duty 
of  the  court  authorized  to  act  in  the  prosecution  of  such  fiat  to  inquire,  by  the 
examination  of  such  person  or  persons  as  such  court  shall  think  fit,  into  the 
cause  of  the  failure  of  such  company  or  body  ;  and  after  the  passing  of  such  last 
examination,  or  after  the  time  allowed  by  such  court  for  that  purpose  shall  have 
elapsed,  such  court  shall  cause  a  copy  of  the  balance  sheet  filed  in  the  court  under 
such  fiat  to  be  transmitted  to  the  connnittee  of  privy  council  for  trade  and  plan- 
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tations,  and  such  court  shall  at  the  same  time  certify  in  writing  to  the  said  com- 
mittee what,  in  the  opinion  of  such  court,  was  the  cause  of  the  failure  of  such 
company  or  body,  and  sliall  have  liberty  to  state  any  special  circumstances  re- 
lating to  the  formation  or  management  of  the  affairs  of  such  company  or  body, 
and  shall  cause  to  be  annexed  to  such  certificate  a  copy  of  the  examination  of 
any  person  or  persons  taken  under  such  fiat,  and  which  such  court  shall  deem 
material,  relating  to  the  formation  or  management  of  the  affairs  of  such  company 
or  body. 

XXVI.  And  be  it  enacted,  That  afler  the  court  shall  have  certified  to  the 
committee  of  privy  council  for  trade  and  plantations  the  cause  of  the  failure  of 
any  such  company  or  body  adjudged  bankrupt,  it  shall  and  may  be  lawful  for  her 
Majesty,  her  heirs  and  successors,  upon  the  recommendation  of  the  said  com- 
mittee, by  any  instrument  in  writing  under  her  or  their  great  seal  of  Great 
Britain,  or  privy  seal,  to  signify  her  or  their  pleasure  for  revoking  and  making 
void,  and  thereby  to  revoke  and  make  void,  all  the  powers,  privileges,  and  ad- 
vantages at  any  time,  by  any  charter,  or  letters  patent,  or  act  of  parliament, 
granted  to  such  company  or  body,  and  to  determine  tlie  same ;  and  thereupon 
the  said  powers,  privileges,  and  advantages  shall  accordingly  be  revoked,  and  the 
same  company  or  body  shall  be  determined,  without  any  inquisition,  scire  facias, 
or  any  matter  or  thing  to  make  void  or  determine  the  same,  any  thing  in  such 
charter,  or  letters  patent,  or  act  of  parliament  contained  to  the  contrary  notwith- 
standing. 

XXVII.  And  be  it  enacted.  That  after  the  court  shall  have  certified  to  the 
committee  of  privy  council  for  trade  and  plantations  the  cause  of  the  failure  of 
any  such  company  or  body  adjudged  bankrupt  the  said  committee  may,  when- 
ever it  shall  think  fit,  cause  all  the  papers  relating  to  such  failure,  and  to  the 
formation  and  management  of  such  company  or  body,  and  to  the  conduct  of  any 
of  the  directors  or  other  officers  of  the  said  company  or  body  therein,  or  to  any 
or  either  of  such  matters,  to  be  laid  before  her  Majesty's  attorney-general,  who 
shall  direct  whether  any,  and  what  proceedings  shall  be  taken  thereupon  against 
any  person  who  was  a  director  or  other  officer  of  such  company  or  body,  or  any 
other  person  ;  and  any  prosecution  or  other  proceeding,  which  shall  be  thereupon 
directed  by  the  attorney-general,  shall  be  conducted  by  or  under  the  direction  of 
the  commissioners  of  her  Majesty's  treasury. 

XXVIII.  Provided  always,  and  be  it  enacted,  That  until  the  determination 
of  such  company  or  body  by  her  Majesty,  her  heirs  or  successors,  such  company 
or  body,  and  the  persons  who  were  officers  thereof  at  the  time  of  such  deter- 
mination, shall  respectively  be  considered  as  subsisting,  and  as  continuing  such 
officers  as  aforesaid,  for  all  the  purposes  for  which  the  same  was  originally  con- 
stituted, and  that,  notwithstanding  such  determination  as  aforesaid,  the  same 
shall  be  considered  as  subsisting  and  continuing  respectively,  so  long,  and  so  far 
as  may  be  necessary  for  the  winding  up  of  the  concerns  of  such  company  or  body 
under  the  fiat  issued  against  such  company  or  body. 

XXIX.  And  be  it  enacted,  ITiat,  notwithstanding  the  determination  of  any 
company  or  body,  incorporated  or  associated  within  the  meaning  of  this  act,  as 
the  case  may  be,  by  any  other  means  than  as  last  aforesaid,  such  company  or 
body,  and  the  persons  who  were  officers  thereof  at  the  time  of  such  determination, 
shall  respectively  be  considered  as  subsisting,  and  as  continuing  such  officers  as 
aforesaid,  for  all  the  purposes  of  this  act,  so  long  and  so  far  as  any  matters  relating 
to  such  company  or  body  shall  remain  unsettled. 

XXX.  And  be  it  enacted.  That  if  any  person,  being  a  member  of  any  such 
company  or  body  which  shall  be  adjudged  bankrupt,  shall,  after  and  with  know- 
ledge of  an  act  of  bankruptcy  within  the  meaning  of  this  act  committed  by  such 
company  or  body,  or  in  contemplation  of  the  bankruptcy  of  such  company  or 
body,  have  destroyed,  altered,  mutilated,  or  falsified  any  of  the  books,  papers, 
writings,  or  securities  of  such  company  or  body,  or  made  or  been  privy  to  the 
making  of  any  false  or  fraudulent  entry  in  any  book  of  account  or  other  docu- 
ment, with  intent  to  defraud  the  creditors  of  such  company  or  body,  or  to  defeat 
the  object  of  this  or  any  other  statute  relating  to  bankrupts,  every  such  person 
shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable  to  be  imprisoned  in  any  common  gaol  or  house  of  correction  for  any 
term  not  exceeding  three  years,  with  or  without  hard  labour. 

XXXI.  And  be  it  enacted,  That  in  construing  this  act  all  powers  given,  or 
duties  directed  to  be  performed  by  the  lord  chancellor  may  be  performed  by  the 
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Construction 
of  the  act. 
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Commence- 
ment of  act. 
Act  may  be 
amended,  &c. 
this  session. 


lord  keeper  or  lords  commissioners  of  the  great  seal ;  and  every  word,  importing 
the  singular  number  only,  shall  extend  and  be  applied  to  several  persons  or  things, 
as  well  as  one  person  or  thing,  and  bodies  corporate  as  well  as  individuals  ;  and 
every  word,  importing  the  plural  number,  shall  extend  and  be  applied  to  one 
person  or  thing,  as  well  as  several  persons  or  things  ;  and  every  word,  importing 
the  masculine  gender  only,  shall  extend  and  be  applied  to  a  female,  as  well  as  a 
male ;  and  the  words  "  fiat  in  bankruptcy  "  shall  mean  also,  and  include  any 
commission  of  bankrupt ;  unless  (in  the  cases  above  specified)  a  different  con- 
struction shall  be  provided,  or  the  construction  be  repugnant  to  the  subject  matter 
or  context. 

XXXII.  And  be  it  enacted,  That  this  act  shall  commence  and  take  eflFect 
on  the  first  day  of  November  next. 

XXXIII.  And  be  it  enacted.  That  this  act  may  be  amended  or  repealed  by 
any  act  to  be  passed  in  this  present  session  of  parliament. 


SCHEDULE  to  which  the  foregoing  Act  refers. 


SCHEDULE  (A.) 


No.  1. 

Declaration  of  Insolvency  by  incorporated  or  associated  Commercial  or    Trading 

Company. 

By  virtue  of  a  resolution,  duly  passed  in  that  behalf,  on  the  day 

of  at  a  board  of  Directors  of  [here  state  the  name  or  style  of  the 

company"],  duly  summoned  for  that  purpose,  it  is  hereby  declared.  That  the  said 
company  [or  society,  ^-c,  as  the  case  may  be]  is  unable  to  meet  its  engaments. 


Dated  this 


Witness, 

6r.  H.,  attorney   [or  solicitor]  of 
the  court  of  ,  and  attorney 

[or  solicitor]  of  the  said  com- 
pany, and  attesting  witniess  to 
the  execution  hereof  as  such  at- 
torney [or  solicitor]. 


day  of  in  the  year 

( Common  seal  of  the  Company,  or,  if  the 
company  have  no  common  seal,  the  sig- 
nature of  the  chairman  of  the  board  of 
directors,  who  was  present  at  the  passing 
of  the  resolution.) 


SCHEDULE  (A.) 


No.  2. 

Minute  of  Resolution  of  a  Board  of  Directors  of  incorporated  or  associated  Com- 
mercial or  Trading  Company,  authorizing  a  Declaration  of  Insolvency. 

A  resolution  was  duly  passed  on  the  day  of  at  a  board 

of  directors  of  [here  state  the  name  or  style  of  the  company],  duly  summoned  fot 
that  purpose,  that  the  said  company  was  then  unable  to  meet  its  engagements, 
and  that  a  declaration  of  insolvency  should  be  forthwith  filed  in  the  office  of  the 
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lord  chancellor's  secretary  of  bankrupts  in  the  form  directed  by  the  statute  in 
that  case  made  and  provided. 

(^Common  seal  of  the  company,  or,  if  the 
company  have  no  common  seal,  the  sig- 
nature of  the  chairman  of  the  hoard  of 
directors,  who  was  present  at  the  passing 
of  the  resolution.^ 
Witness, 

G.  H;  attorney    \or   solicitor]    of 
the  court  of  ,  and  attorney 

[or  solicitor]  of  the  said  com- 
pany, and  attesting  witness  to 
the  execution  hereof  as  such  at- 
torney [or  solicitor]. 


7  &8  Vict.  0.112. 

An  Act  to  amend  and  consolidate  the  Laws  relating  to  Merchant  Seamen,  and  for 
keeping  a  Register  of  Seamen. 

[5th  September,  1844.] 

WHEREAS  the  prosperity,    strength,    and  safety  of  this   United  Kingdom    Preamble, 
and  her  Majesty's  dominions  do  greatly  depend  on  a  large,  constant,  and  ready 
supply  of  seamen ;  and  it  is  therefore  expedient  to  promote  the  increase  of  the 
number  of  seamen,  and  to  afford  them  all  due  encouragement  and  protection ; 
and  for  this  purpose  to  amend  and  consolidate  the  laws  relating  to  them  ;  and 
it  is  also  expedient  to  keep  a  register  of  seamen ;  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled,  and 
by  the  authority  of  thejsame,  That  from  and  after  the  first  day  of  January  one    The  Act  B  8t  G 
thousand  eight  hundred  and  forty-five,  from  which  day  this  act  shall  commence    W.  4.  c.  19. 
and  take  effect,  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty    repealed  from 
king  William  the  Fourth,   intituled  An  Act  to  amend  and  consolidate  the  Laws    and  after  1st 
relating  to  the  Merchant  Seamen  of  the  United  Kingdom,  and  for  forming  and  main-    Jan.  1845,  ex- 
taining  a  Register  of  all  the  Men  engaged  in  that  Service,  shall  be  and  the  same  is    cept,  &c. 
hereby  repealed,  except  so  far  as  such  act  repeals  the  acts  thereby  repealed,  and 
except  so  far  as  relates  to  the  establishment,  maintenance,  and  regulations  of  the 
office  called  "  The  General   Register  Office  of  Merchant  Seamen : "  Provided 
always,  that  all  offences  which  shall  have  been  committed,  and  all  penalties  and 
forfeitures  which  shall  have  been  incurred  previously  to  the  commencement  of 
this  act  shall  and  may  be  punishable  and  recoverable  respectively  under  the  above- 
mentioned  act,  as  if  the  same  had  not  been  repealed  ;  provided  also,  that  all  acts 
and  things  made,  done,  or  executed  under  or  by  virtue  of  and  in  accordance  with 
the  provisions  of  the  said  act  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  king  William  the  Fourth,  prior  to  the  commencement  of  his  act,  shall 
be  good,  valid,  and  effectual  to  all  intents  and  purposes. 

II.   And  be  it  enacted.  That  it  shall  not  be  lawful  for  any  master  of  any  ship.    No  seaman  to 
of  whatever  tonnage  or  description,  belonging  to  any  subject  of  her  Majesty,    be  taken  to  sea 
proceeding  to  parts  beyond  the  seas,  or  of  any  British  registered  ship  of  the    without  a 
burden  of  eighty  tons  or  upwards,  employed  in  any  of  the  fisheries  of  the  United    written  agree- 
Kingdom,  or  in  proceeding  coastwise,  or  otherwise,  from  one  part  of  the  United    ment,  or  with- 
Kingdom  to  another,  to  carry  to  sea  any  seaman  as  one  of  his  crew  or  comple-    out  a  register 
ment  (apprentices  excepted),  unless  the  master  of  such  ship  shall  have  first  made    ticket  beino- 
and  entered  into  an  agreement  in  writing  with  such  seaman,   specifying  what    obtained  from 
wages  such  seaman  is  to  be  paid,  the  quantity  of  provisions  he  is  to  receive,  the    such  seaman, 
capacity  in  which  he  is  to  act  or  serve,  and  the  nature  of  the  ■voyage  in  which 
the  ship  is  to  be  employed,  so  that  such  seaman  may  have  some  means  of  judg- 
ing of  the  period  for  which  he  is  likely  to  be  engaged ;  and  that  such  agreement 
shall  be  properly  dated,  and  shall  be  signed  by  such  master  in  the  first  instance, 
and  by  the  seamen  respectively  at  the  port  or  place  where  they  shall  be  shipped  ; 
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Agreement  to 
be  read  over 
and  explained 
to  seamen. 


Regulations 
respecting  form 
of  agreements, 
and  how  to  be 
disposed  of. 


No  ship  to  be 
cleared  inwards 
until  receipt  for 
agreement  is 
produced. 


Agreements  in 
form  of  schedule 
(B. )  not  to  ex- 
tend beyond 
30th  June  and 
31st  December. 

Owner  or 
master  to  de- 
liver such 
agreements  or 
copies  thereof 
half-yearly. 

Vessel  not  to 
receive  transire, 
&c  ,  until  re- 
ceipt for  such 
agreements  be 
produced. 
Masters  of  ves- 
sels under 
eighty  tons  in 
coasting  or  fish- 
ing trade  to  re- 
ceive tickets 
from  seamen. 


and  that  the  signature  of  each  of  the  parties  thereto  shall  be  duly  attested  by 
one  witness  at  the  least,  and  that  the  master  shall  cause  the  agreement  to  be  read 
over  and  explained  to  every  such  seaman  in  the  presence  of  such  witness,  before 
such  seaman  shall  execute  the  same ;  and  it  shall  not  be  lawful  for  the  master  of 
any  ship  to  carry  to  sea  any  seaman,  being  a  subject  of  her  Majesty,  until  he 
shall  also  have  first  obtained  from  every  such  seaman  or  other  person  his  register 
ticket  (to  be  procured  as  hereinafter  mentioned),  which  ticket  the  said  master  is 
hereby  required  to  retain  (except  in  the  cases  hereinafter  provided)  until  the 
service  of  such  seaman  shall  have  terminated,  and  at  the  termination  of  such 
service  the  said  master  shall  return  the  register  ticket  to  him. 

III.  And  be  it  enacted.  That  in  the  case  of  any  ships  of  whatever  tonnage  or 
description,  belonging  to  any  subject  or  subjects  of  her  Majesty,  and  proceeding 
to  parts  beyond  the  seas,  (except  as  hereinafter  provided,)  the  agreement  shall 
be  in  the  form  set  forth  in  schedule  (A. )  to  this  act  annexed,  and  shall  contain 
the  several  particulars  therein  mentioned  or  required  ;  and  the  master  shall, 
within  twenty-four  hours  after  the  ship's  arrival  at  her  final  port  of  destination 
in  this  United  Kingdom,  deliver  or  cause  to  be  delivered  to  the  collector  or 
comptroller  of  the  customs  at  and  for  such  port  every  agreement  so  made  as 
aforesaid,  or  a  true  copy  thereof,  and  of  every  endorsement  thereon,  the  agree- 
ment, or  copy  thereof,  in  either  case,  to  be  certified  as  such  by  such  master  or 
owner,  and  also  by  the  mate  or  next  officer  (if  any)  of  such  ship  or  vessel,  each 
of  whom  is  hereby  required  to  sign  such  certificate  in  the  presence  of  one  attest- 
ing witness  at  the  least;  and  if  the  original  agreement  be  delivered  to  such  col- 
lector or  comptroller,  he  shall  retain  the  same  until  all  the  wages  to  which  the 
agreement  relates  shall  be  paid  or  satisfied,  and  then  he  shall  transmit  such 
original  agreement  to  the  registrar  of  seamen ;  and  no  such  ship  shall  be  cleared 
inwards  by  the  tide  surveyor  or  other  officer,  until  the  master  shall  produce  and 
show  a  certificate  from  such  collector  or  comptroller  (which  he  is  hereby  re- 
quired to  give)  to  the  effect  that  he  has  delivered  his  agreement,  or  an  attested 
copy  thereof,  as  aforesaid ;  and  the  tide  waiters  left  on  board  shall  he  maintained 
at  the  expence  of  the  master  or  owner,  until  such  certificate  shall  be  produced 
and  shown,  or  until  it  shall  be  proved  to  the  satisfaction  of  the  tide  surveyor  or 
other  officer  that  such  agreement  or  agreements,  or  such  copy  thereof,  has  or 
have  been  so  delivered  as  aforesaid ;  and  in  the  case  of  any  ship  employed  in 
fishing  on  the  coasts  of  the  United  Kingdom,  or  proceeding  from  one  part  of 
the  United  Kingdom  to  another,  or  proceeding  to  any  of  the  islands  of  Jersey, 
Guernsey,  Alderney,  Sark,  and  Man,  or  to  any  place  on  the  continent  of  Europe 
between  the  river  Elbe  inclusive  and  Brest,  the  agreement  shall  be  in  the  form 
set  forth  in  schedule  (B. )  to  this  act  annexed,  and  shall  contain  the  several  par- 
ticulars therein  mentioned  or  required ;  and  every  such  agreement  shall  not 
extend  beyond  the  thirtieth  of  June  and  the  thirty-first  of  December  in  each 
year,  or  on  arrival  in  any  port  of  the  United  Kingdom  after  the  same  respective 
dates  ;  and  the  owner  or  master  of  every  such  ship  as  last  aforesaid  shall,  within 
twenty-one  days  next  after  the  thirtieth  day  of  June  and  the  thirty-first  day  of 
December  in  each  year,  transmit  or  deliver,  or  cause  to  be  transmitted  or  de- 
livered, to  the  collector  or  comptroller  of  the  customs  of  any  port  of  the  United 
Kingdom,  every  agreement  made  within  the  six  months  next  preceding  such 
thirtieth  day  of  June  and  thirty-first  day  of  December  respectively,  or  a  true 
copy  thereof,  and  of  every  endorsement  thereon,  certified  as  aforesaid;  and  such 
collectors  and  comptrollers  respectively  shall  and  are  hereby  required  to  give  a 
receipt  (specifying  the  nature  of  the  document)  for  every  agreement  or  other 
document,  or  such  copy  thereof,  to  the  master,  owner,  or  person  so  delivering 
the  same ;  and  no  master  or  owner,  after  the  expiration  of  the  said  twenty-one 
days,  shall  be  entitled  to  or  receive  a  transire,  or  any  other  customs'  document 
necessary  for  the  conduct  of  the  business  of  the  ship,  until  he  shall  produce  and 
show  such  receipt,  or  shall  prove  to  the  satisfaction  of  the  officer  that  every  such 
agreement,  or  such  copy  thereof  as  aforesaid,  has  been  duly  delivered  as  afore- 
said ;  and  the  owner  or  master  of  every  ship  under  the  burden  of  eighty  tons, 
employed  as  last  aforesaid,  who  is  not  required  by  this  act  to  enter  into  any 
written  agreement  with  his  crew,  shall,  before  employing  any  seaman  or  other 
person  in  the  service  of  his  ship,  receive  from  every  such  seaman  or  other  person 
his  register  ticket,  and  shall  retain  the  same  until  the  service  of  such  seaman  or 
other  person  shall  have  expired,  and  at  the  expiration  of  such  service  the  master 
shall  return  the  register  ticket  to  the  person  entitled  thereto. 
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IV.  And  be  it  enacted,   That  if  any  master  or  owner  shall  carry  out  to  sea    Penalty  for  de- 
any  seaman  (apprentices  excepted)  without  having  first  entered  into  the  required   fault, 
agreement  with  such  seaman,  or  if  any  master  shall  not  obtain  from  any  seaman 

or  other  person,  being  a  subject  of  her  Majesty,  his  register  ticket,  according  to 
the  provisions  of  this  act,  he  shall  in  either  and  every  of  such  cases  forfeit  and 
pay  the  sum  of  ten  pounds  for  and  in  respect  of  every  such  seaman  ;  and  if  any 
master  or  owner  shall  neglect  to  cause  such  agreement  to  be  read  over  and 
explained  to  such  seaman  before  the  signing  or  execution  thereof  by  such  seaman, 
the  said  master  or  owner  shall  for  each  neglect  forfeit  and  pay  the  sum  ot  five 
pounds  for  every  such  seaman ;  and  if  any  master  or  owner  shall  neglect  or 
omit  to  deliver  or  cause  to  be  delivered  to  such  collector  or  comptroller  any  such 
agreement,  or  such  copy  thereof  as  aforesaid,  or  shall  not  deliver  up  any  register 
ticket  to  the  person  entitled  to  it  at  the  expiration  of  his  service,  or  otherwise, 
as  required  by  this  act,  he  shall  for  every  such  neglect,  omission,  or  offence 
forfeit  and  pay  the  sum  of  ten  pounds ;  or  if  any  master  or  owner  shall  deliver 
or  cause  to  be  delivered  a  false  copy  of  the  agreement,  he  shall  for  every  such 
offence  forfeit  and  pay  the  sum  of  twenty  pounds. 

V.  And  be  it  enacted,  That  no  seaman,  by  reason  of  any  agreement,  shall 
forfeit  his  lien  upon  the  ship,  nor  be  deprived  of  any  remedy  for  the  recovery  of 
his  wages  to  which  he  would  otherwise  be  entitled  against  any  person  or  persons 
whatever;  and  no  agreement  contrary  to  or  inconsistent  with  this  act,  nor  any 
clause,  contract,  or  engagement  whereby  any  seaman  shall  consent  or  promise  to 
forego  or  give  up  any  right  or  claim  to  wages  in  the  case  of  freight  earned  by  a 
ship  subse(]uently  lost,  or  any  right  or  claim  to  salvage  or  reward  for  salvage 
services,  or  such  proportion  of  salvage  or  reward  for  salvage  services  as  shall  or 
may  be  due  to  him  by  decree  or  award,  or  otherwise,  shall  be  valid  or  binding  on 
s'jch  seaman  ;  and  every  copy  of  an  agreement  so  certified  and  delivered  as  afore- 
said shall  in  all  cases  be  received  and  taken  as  evidence  of  the  contents  of  the 
agreement  for  and  on  behalf  of  the  seaman ;  and  no  seaman  shall  in  any  case 
be  required  to  produce  such  agreement,  or  such  copy  as  aforesaid,  or  to  give 
notice  for  the  production  thereof;  but  in  case  the  agreement  shall  not  be  pro- 
duced and  proved  he  shall  be  at  liberty  to  prove  the  contents  or  purport  thereof, 
or  to  establish  his  claim  by  other  evidence,  according  to  the  nature  of  the  case. 

VI.  And  be  it  enacted.  That  in  case  a  seaman,  whether  before  the  commence- 
ment or  during  the  progress  of  any  voyage,  shall  at  any  time  neglect  or  refuse 
to  join  the  ship  on  board  of  which  he  shall  have  engaged  to  serve,  or  shall  refuse 
to  proceed  to  sea  in  such  ship,  or  shall  absent  himself  therefrom  without  leave, 
or  shall  deseit,  Jt  shall  be  lawful,  for  any  justice  of  the  peace  in  and  for  any  of 
her  Majesty's  dominions,  or  the  territories  under  the  government  of  the  East 
India  Company,  where  or  near  to  the  place  where  such  ship  shall  happen  to  be, 
or  where  such  seaman  shall  be  found,  and  such  justice  is  hereby  required,  upon 
complaint  made  upon  oath  by  the  master,  mate,  or  owner,  or  his  agent,  to  issue 
his  warrant,  and  cause  such  seaman  to  be  apprehended,  and  brought  before  him  ; 
and  in  case  sucli  seaman  shall  not  give  a  reason  to  the  satisf^iction  of  such  justice 
for  his  neglect,  refusal,  or  absence,  as  the  case  may  be,  or  in  case  of  desertion,  it 
shall  be  lawful  for  any  such  justice,  upon  due  proof  of  such  neglect,  refusal, 
absence,  or  desertion,  to  commit  such  seaman  to  prison  or  to  the  house  of  cor- 
rection, there  to  be  imprisoned,  with  or  without  hard  labour,  at  the  discretion  of 
such  justice,  for  a  period  not  exceeding  thirty  days;  or  it  shall  be  lawful  for  the 
said  justice,  if  he  shall  so  think  fit,  at  the  request  of  the  master,  mate,  or  owner, 
or  his  agent,  instead  of  committing  such  seaman,  to  cause  him  to  be  conveyed  on 
board  the  said  ship,  or  to  be  delivered  to  the  master,  mate,  or  owner,  or  his  agent, 
for  the  purpose  of  being  so  .■conveyed  and  proceeding  on  the  voyage,  and  also  to 
award  to  the  master  or  owuer  such  costs  incurred  in  the  apprehension  of  the 
seaman  as  to  such  justice  shall  seem  reasonable,  not  exceeding  in  any  case  the 
sum  of  forty  shillings,  which  shall  be  chargeable  against  and  may  be  deducted 

from  the  wages  of  such  seaman;  and  whenever  any  seaman  shall  be  committed    When  seaman 
to  prison  or  to  any  house  of  correction,  the  justice  shall  cause  his  register  ticket    committed  to 
to  be  delivered  to  the  governor  or  keeper  of  such  prison  or  house  of  correction,    prison  his  ticket 
who  shall  retain  the  same  during  the  period  of  the  seaman's  imprisonment,  and    to  be  delivered 
at  the  expiration  of  such  period  shall  return  the  register  ticket  to  the  seaman  ;    to  gaoler, 
and  wlienever  a  seaman  shall  be  sentenced  to  death  or  transportation  the  officer, 
having  the  custody   of  such   seaman,  shall  transmit  his  register  ticket  to  the 
reffistrar  of  seamen. 


Seamen  not  to 
be  deprived  of 
legal  remedies. 

No  agreement 
contrary  to  the 
Act,  or  to 
forego  salvage, 
to  be  valid  ; 
and  certified 
copy  of  agree- 
ment to  be  evi- 
dence. 

Seamen  not 
bound  to  pro- 
duce agree- 
ment. 

Seamen  re- 
fusing to  join, 
or  to  proceed 
in  the  ship,  or 
absenting  them- 
selves there- 
from, may  be 
committed  to 
gaol,  or  be  sent 
on  board. 
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Proviso. 


How  amount 
of  forfeiture  is 
to  be  ascer- 
tained when 
seamen  contract 
for  the  voyage. 


Forfeiture  for  VII.    And  be  it  enacted,  That  if  any  seaman  during  the  time  or  period  specl- 

temporary  ab-  ficd  for  his  service  shall  wilfully  and  without  leave  absent  himself  from  the  ship, 
sence  from,  or  or  otherwise  from  his  duty,  he  shall  (in  all  cases  not  of  desertion,  or  not  treated 
refusal  to  per-  as  such  by  the  master,)  forfeit  out  of  his  wages  the  amount  of  two  days' pay,  and 
form  his  duty,  for  every  twenty-four  hours  of  such  absence  the  amount  of  six  days'  pay,  or,  at 
the  option  of  the  master,  the  amount  of  such  expences  as  shall  have  been  neces- 
sarily incurred  in  hiring  a  substitute ;  and  in  case  any  seaman  while  he  shall 
belong  to  the  ship  shall  without  sufficient  cause  neglect  or  refuse  to  perform 
such  his  duty  as  shall  be  reasonably  required  of  him  by  the  master  or  other  per- 
son in  command  of  the  ship,  he  shall  be  subject  to  a  like  forfeiture  in  respect  of 
every  such  offence,  and  of  every  twenty-four  hours'  continuance  thereof;  and  in 
case  any  such  seaman,  after  the  ship's  arrival  at  her  port  of  delivery,  and  before 
her  cargo  shall  be  discharged,  shall  quit  the  ship,  without  a  previous  discharge 
or  leavefrom  the  master,  he  shall  forfeit  one  month's  pay  out  of  his  wages  ; 
provided  always,  that  no  such  forfeiture  shall  be  incurred  unless  the  fact  of  the 
seaman's  absence,  neglect,  or  refusal  shall  be  duly  entered  in  the  ship's  log  book, 
the  truth  of  which  entry  it  shall  be  incumbent  on  the  owner  or  master,  in  all 
cases  of  dispute,  to  substantiate  by  the  evidence  of  the  mate  or  some  other  cre- 
dible witness. 

'VIII.  And  be  it  enacted,  That  in  all  cases  where  the  seaman  shall  have  con- 
tracted for  wages  by  the  voyage  or  by  the  run  or  by  the  share,  and  not  by  the 
month  or  other  stated  period  of  time,  the  amount  of  forfeitures  to  be  incurred 
by  seamen  under  this  act  shall  be  ascertained  in  manner  following ;  (that  is  to 
say,)  if  the  whole  time  spent  in  the  voyage  agreed  upon  shall  exceed  one  calen- 
dar month,  the  forfeiture  of  one  month's  pay  expressed  in  this  act  shall  be 
accounted  and  taken  to  be  a  forfeiture  of  a  sum  of  money  bearing  the  same  pro- 
portion to  the  whole  wages  or  share  as  a  calendar  month  shall  bear  to  the  whole 
time  spent  in  the  voyage ;  and  in  like  manner  a  forfeiture  of  six  days'  pay,  or 
less,  shall  be  accounted  and  taken  to  be  a  forfeiture  of  a  sum  bearing  the  same 
proportion  to  the  whole  wages  or  share  as  the  six  days  or  other  period  shall 
bear  to  the  whole  time  spent  in  the  voyage ;  and  if  the  whole  time  spent  in  the 
voyage  shall  not  exceed  the  period  for  which  the  pay  is  to  be  forfeited  the  for- 
feiture shall  be  accounted  and  taken  to  be  a  forfeiture  of  the  whole  wages  or 
share ;  and  the  master  or  owner  is  hereby  authorized  to  deduct  the  amount  of 
all  forfeitures  out  of  the  wages  or  share  of  any  seaman  incurring  the  same. 
Forfeiture  for  IX.    And  be  it  enacted.  That  any  seaman  or  other  person,  who  shall  desert 

desertion.  the  ship  to  which  he  shall  belong,  shall  forfeit  to  the  owner  thereof  all  his  clothes 

and  effects  which  he  may  leave  on  board,  and  he  shall  also  forfeit  all  wages  and 
emoluments  to  which  he  might  otherwise  be  entitled ;  and  in  case  of  any  seaman 
deserting  abroad  he  shall  likewise  forfeit  all  wages  and  emoluments  whatever, 
which  shall  be  or  become  due  or  be  agreed  to  be  paid  to  him  from  or  by  the 
owner  or  master  of  any  other  ship  in  the  service  whereof  such  seaman  may  have 
engaged  for  the  voyage  back  to  the  United  Kingdom ;  and  that  all  wages  and 
portions  of  wages  and  emoluments,  which  shall  in  any  case  whatever  become 
forfeited  for  desertion,  shall  be  applied,  in  the  first  instance,  in  or  towards  the 
reimbursement  of  the  expences  occasioned  by  such  desertion  to  the  owner  or 
master  of  the  ship  from  which  the  seaman  shall  have  deserted,  and  the  remainder 
shall  be  paid  to  the  Seaman's  Hospital  Society ;  and  the  master  shall,  in  case  of 
desertion  in  the  United  Kingdom,  deliver  up  the  register  ticket  of  such  seaman 
or  other  person  to  the  collector  or  comptroller  of  the  customs  at  the  port : 
provided  always,  that  every  desertion  be  entered  in  the  log  hook  at  the  time, 
and  certified  by  the  signatures  of  the  master  and  the  mate,  or  the  master  and 
one  other  credible  witness ;  and  that  the  absence  of  a  seaman  from  his  ship  for 
any  time  within  twenty-four  hours  immediately  preceding  the  sailing  of  the 
ship  from  any  port,  whether  before  the  commencement,  or  during  the  progress 
of  any  voyage,  wilfully  and  knowingly,  without  permission,  or  the  wilful  absence 
of  a  seaman  from  his  ship  at  or  for  any  time  without  permission,  and  under  cir- 
cumstances showing  an  intention  to  abandon  the  same,  and  not  return  thereto, 
shall  be  deemed  a  desertion  of  and  from  the  same  ship  ;  and  in  case  any  seaman 
shall  desert  in  parts  beyond  the  seas,  and  the  master  of  the  ship  shall  engage  a 
substitute  at  a  higher  rate  of  wages  than  that  stipulated  in  the  agreement  to  be 
paid  to  the  seaman  so  deserting,  the  owner  or  master  of  the  ship  shall  be  en- 
titled to  recover  from  the  deserter,  by  summary  proceeding,  in  the  same  manner 
as  penalties  are  by  this  act  made  recoverable  (so  far  as  the  same  can  be  applied), 
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any  excess  of  wages  or  portion  thereof  which  such  owner  or  master  shall  pay  to 
such  substitute  beyond  the  amount  which  would  have  been  payable  to  the 
deserter  in  case  he  had  duly  performed  his  service  pursuant  to  his  agreement : 
provided  always,  that  no  seaman  shall  be  imprisoned  longer  than  three  calendar 
months  for  nonpayment  of  any  such  excess  of  wages. 

X.  And  be  it  enacted,  that  if  any  person  shall  wilfully  harbour  or  secrete 
any  seaman  or  apprentice  who  shall  have  deserted  from  his  ship,  knowing  or 
having  reason  to  believe  such  seaman  or  apprentice  to  be  a  deserter,  every  per- 
son so  offending  shall  for  every  such  seaman  or  apprentice  so  harboured  or 
secreted  forfeit  and  pay  the  sum  of  ten  pounds ;  and  no  debt  exceeding  in 
amount  five  shillings,  incurred  by  any  seaman  after  he  shall  have  engaged  to 
serve,  shall  be  recoverable  until  the  service  agreed  for  siiall  have  been  con- 
cluded ;  nor  shall  it  be  lawful  for  any  keeper  of  a  public  house,  or  of  a  lodging 
house  for  seamen,  to  detain  any  chest,  tools,  or  other  property  of  any  seaman 
for  any  debt  alleged  to  liave  been  contracted  by  him  ;  and  in  case  of  such  deten- 
tion of  the  chest,  tools,  or  other  property  of  a  seaman,  it  shall  be  lawful  for  any 
justice  of  the  peace  at  or  near  the  place,  upon  complaint  upon  oath  to  be  made 
by  such  seaman  or  on  his  behalf,  to  inquire  into  the  matter  upon  oath  in  a  sum- 
mary way  ;  and  if  it  shall  appear  to  such  justice  that  the  alleged  claim  is  fraudu- 
lent, or  that  the  debt  was  not  fairly  incurred  to  the  full  amount  of  the  claim,  by 
warrant  under  his  hand  and  seal  to  cause  such  effects  to  be  seized  and  delivered 
over  to  such  seaman  ;  and  the  person  so  detaining  the  same  shall  forfeit  and  pay 
a  sum  not  exceeding  ten  pounds,  at  the  discretion  of  such  justice. 

XI.  And  be  it  enacted,  that  the  master  or  owner  of  every  ship  shall  and  is 
hereby  required  to  pay  to  every  seaman  his  wages  within  the  respective  periods 
following ;  (that  is  to  say,)  if  the  ship  shall  be  employed  in  coasting,  the  wages 
shall  be  paid  within  two  days  after  the  termination  of  tlie  agreement,  or  at  the 
time  when  any  such  seaman  shall  be  discharged,  whichever  shall  first  happen ; 
and  if  the  ship  shall  be  employed  otherwise  than  coasting,  then  the  wages  shall 
be  paid  at  the  latest  within  three  days  after  the  cargo  shall  have  been  delivered, 
or  within  seven  days  after  the  seaman's  discharge,  whichever  shall  first  happen  ; 
and  in  all  cases  the  seaman  shall,  at  the  time  of  his  discharge,  be  entitled  to  be 
paid,  on  account,  a  sum  equal  to  one  fourth  part  of  the  balance  due  to  him;  and 
in  case  the  master  or  owner  shall  neglect  or  refuse  to  make  payment  in  manner 
aforesaid,  he  shall  for  every  such  neglect  or  refusal  forfeit  and  pay  to  the  seaman 
the  amount  of  two  days'  pay  (to  be  recovered  as  wages)  for  each  day,  not  ex- 
ceeding ten  days,  during  which  payment  shall,  without  sufficient  cause,  be 
delayed  beyond  the  respective  periods  aforesaid :  provided  always,  that  nothing 
in  this  clause  contained  shall  extend  to  the  cases  of  ships  employed  in  the 
southern  whale  fishery,  or  on  voyages  for  which  seamen,  by  tl'e  terms  of  their 
agreement,  are  wholly  compensated  by  shares  in  the  profits  of  the  .'■dventure. 

XII.  And  be  it  enacted  and  declared,  that  every  such  payment  of  wages  to  a 
seaman  shall  be  valid  and  effectual  in  law,  notwithstanding  any  bill  of  sale  or 
assignment  which  may  have  been  made  of  such  wages,  or  of  any  attachment  or 
incumbrance  thereon,  and  that  no  assignment  or  sale  of  wages  or  salvage  made 
prior  to  the  accruing  thereof,  nor  any  power  of  attorney  expressed  to  be  irre- 
vocable for  the  receipt  of  any  such  wages  or  salvage,  shall  be  valid  or  binding 
upon  the  party  making  the  same,  and  any  attachment  to  be  issued  from  any 
court  whatever  shall  not  prevent  the  payment  of  wages  to  any  seaman ;  and  if 
during  the  voyage  the  allowance  of  provisions  which  a  seaman  agreed  to  receive 
shall  be  reduced  one  third  of  the  quantity  or  less,  he  shall  receive  four  pence 
per  day,  and  if  the  reduction  be  more  than  one  third  he  shall  receive  eight  pence 
per  day>  during  the  period  such  respective  deductions  may  be  made,  and  such 
pecuniary  allowance  shall  be  paid  to  him  in  addition  to  and  be  recoverable  as 
wages. 

XIII.  And  be  it  enacted,  that  upon  the  discharge  of  a  seaman  from  any 
ship,  or  upon  payment  of  the  wages  to  him,  he  shall  receive  from  the  master, 
and  the  master  is  hereby  required  to  give  to  him,  not  only  his  register  ticket, 
but  also  a  certificate  of  such  seaman's  service  and  discharge,  in  the  form  set  forth 
in  schedule  (E.)  to  this  act  annexed,  specifying  the  period  of  his  service,  and 
the  time  and  place  of  his  discharge,  which  certificate  shall  be  signed  by  the 
master,  and  if  the  master  shall  not  give  such  certificate  to  such  seaman  he  shall 
forfeit  and  pay  to  him  the  sum  of  five  pounds. 

XIV.  And  be  it  enacted,  that  if  three  days  after  the  termination  of  the  stipu- 
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lated  service,  or  if  three  days  after  a  seaman  shall  have  been  discharged,  he  shall 
be  desirous  of  proceeding  on  another  voyage,  and  in  order  thereto,  or  for  any 
other  sufficient  reason,  shall  require  immediate  payment  of  any  amount  of 
wages,  not  exceeding  twenty  pounds,  due  to  him,  it  shall  be  lawful  for  any  jus- 
tice of  the  peace,  in  and  for  any  part  of  her  Majesty's  dominions  or  the  terri- 
tories under  the  government  of  the  East  India  Company,  where  or  near  to  the 
port  or  place  where  such  service  shall  have  terminated,  or  such  seaman  shall  have 
been  discharged,  or  the  party  or  parties  liable  shall  be  or  reside,  on  application 
from  such  seaman,  and  on  satisfactory  proof  that  he  would  be  prevented  from 
employment  or  incur  serious  loss  or  inconvenience  by  delay,  to  summon  such 
party  or  parties  before  him,  and  if  it  shall  appear  to  the  satisfaction  of  such 
justice  that  there  is  no  reasonable  cause  for  delay,  to  order  payment  to  be  made 
forthwith,  and  in  default  of  immediate  compliance  with  such  order  such  party 
or  parties  shall  forfeit  and  pay  to  such  seaman,  in  addition  to  his  wages,  the  sum 
of  five  pounds. 

XV.  And  be  it  enacted.  That  in  all  cases  o  wages,  not  exceeding  twenty 
pounds,  which  shall  be  due  and  payable  to  anj  seaman,  it  shall  be  lawful  for 
any  justice  of  the  peace  in  and  for  any  part  of  her  Majesty's  dominions  or  the 
territories  under  the  government  of  the  East  India  Company,  where  or  near  to 
the  place  where  the  ship  shall  have  ended  her  voyage,  cleared  at  the  custom 
house,  or  discharged  her  cargo,  or  where  or  near  to  the  place  where  the  party 
or  either  of  the  parties  upon  whom  the  claim  is  made  shall  be  or  reside,  upon 
complaint  on  oath  made  to  such  justice  by  such  seaman,  or  on  his  behalf,  to 
summon  such  party  or  parties  to  appear  before  him  to  answer  such  complaint ; 
and  upon  the  appearance  of  such  party  or  parties,  or,  in  default  thereof,  on  due 
proof  of  him  or  them  having  been  so  summoned,  such  justice  is  hereby  em- 
powered to  examine  the  parties  and  their  respective  witnesses  (if  there  be  any), 
upon  oath,  touching  the  complaint,  and  the  amount  of  wages  due,  and  to  inspect 
any  agreement  or  copy  thereof,  if  produced,  and  make  such  order  for  payment 
of  the  said  wages,  not  exceeding  twenty  pounds,  with  the  costs  incurred  by  the 
seaman  in  prosecuting  such  claim,  as  shall  to  such  justice  appear  reasonable  and 
just ;  and  in  case  such  order  shall  not  be  obeyed  within  two  days  next  after  the 
making  thereof  it  shall  be  lawful  for  such  justice  to  issue  his  warrant  to  levy 
the  amount  of  the  wages  awarded  to  be  due,  by  distress  and  sale  of  the  goods 
and  chattels  of  the  party  on  whom  such  order  for  payment  shall  be  made, 
rendering  to  such  party  the  overplus  (if  any  shall  remain  of  the  produce  of  the 
sale),  after  deducting  thereout  all  the  costs,  charges,  and  expences  incurred  by 
the  seaman  in  the  making  and  prosecuting  of  the  complaint,  as  well  as  the  costs 
and  charges  of  the  distress  and  levy ;  or  to  cause  the  amount  of  the  said  wages, 
costs,  charges,  and  expences  to  be  levied  on  the  ship  in  respect  of  the  service  on 
board  which  the  wages  are  claimed,  or  on  the  tackle  and  apparel  thereof;  and 
if  such  ship  shall  not  be  within  the  jurisdiction  of  such  justice,  or  such  levy 
cannot  be  made,  or  shall  prove  insufficient,  then  he  is  hereby  empowered  to 
cause  the  party  upon  whom  the  order  shall  be  made  to  be  apprehended,  and 
committed  to  the  common  gaol  of  the  district  or  county,  there  to  remain  without 
bail  until  payment  shall  be  made  of  the  amount  of  the  wages  so  awarded,  and 
of  all  costs  and  expences  attending  the  recovery  thereof;  «nd  the  award  and 
decision  of  such  justice  as  aforesaid  shall  be  final  and  conclusive. 

XVI.  And  be  it  enacted,  That  all  the  rights,  liens,  privileges,  and  remedies 
(save  such  remedies  as  are  against  a  master  himself)  which  by  this  act,  or  by 
any  law,  statute,  custom,  or  usage,  belong  to  any  seaman  or  mariner,  not  being 
a  master  mariner,  in  respect  to  the  recovery  of  his  wages,  shall,  in  the  case  of 
the  bankruptcy  or  insolvency  of  the  owner  of  the  ship,  also  belong  and  be 
extended  to  masters  of  ships,  or  master  mariners,  in  respect  to  the  recovery  of 
wages  due  to  them  from  the  owner  of  any  ship  belonging  to  any  of  her  Majesty's 
subjects ;  and  that  no  suit  or  proceeding  for  the  recovery  of  wages  shall,  unless 
they  exceed  twenty  pounds,  be  instituted  against  the  ship,  or  the  master  or 
owner  thereof,  either  in  any  court  of  admiralty  or  vice-admiralty  court,  or  any 
court  of  record  in  her  Majesty's  dominions,  or  the  territories  under  the  govern-. 
ment  of  the  East  India  Company,  unless  the  owner  of  the  ship  shall  be  bankrupt 
or  insolvent,  or  the  ship  shall  be  under  arrest,  or  sold  by  the  authority  of  any 
admiralty  or  vice-admiralty  court,  or  unless  any  magistrate  acting  under  the 
authority  of  this  act  shall  refer  the  case  to  be  adjudged  by  any  such  court  or 
courts,  or  unless  neither  the  owner  nor  master  shall  be  or  reside  at  or  near  the 
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port  or  place  where  the  service  shall  have  terminated,  or  where  any  seaman 
shall  have  been  discharged  or  put  on  shore. 

XVII.  And  be  it  enacted,  That  whenever  any  ship  whatever,  belonging  to 
any  subject  of  her  Majesty,  shall  be  sold,  transferred,  or  disposed  of  at  any  port 
out  of  her  Majesty's  dominions,  in  all  such  cases  (unless  the  crew  in  the  presence 
of  the  British  consul  or  vice  consul,  or  in  case  of  there  not  being  any  such 
consul  or  vice  consul,  then  in  the  presence  of  one  or  more  British  resident  mer- 
chants not  interested  in  the  said  ship,  shall  signify  their  consent  in  writing  to 
complete  the  voyage  if  continued),  or  whenever  the  service  of  any  seaman  shall 
terminate  at  any  place  out  of  her  Majesty's  dominions,  the  master  shall  and  he 
is  hereby  required  to  give  to  each  of  the  crew  and  to  each  of  the  seamen  whose 
service  shall  terminate  as  last  aforesaid  a  certificate  of  discharge  in  the  said 
form  set  forth  in  schedule  (E. ),  and  also  his  register  ticket,  and,  besides  paying 
the  wages  to  which  they  shall  respectively  be  entitled,  either  to  provide  them 
with  adequate  employment  on  board  some  other  British  vessel  homeward  bound, 
or  to  furnish  the  means  of  sending  them  back  to  the  port  in  her  Majesty's 
dominions  at  which  they  were  origmally  shipped,  or  to  such  other  port  in  the 
United  Kingdom  as  shall  be  agreed  upon  between  him  and  them  respectively, 
or  to  provide  them  with  a  passage  home,  or  to  deposit  with  the  consul  or  vice 
consul,  merchant  or  merchants  as  aforesaid,  such  a  sum  of  money  as  shall  be  by 
them  deemed  sufficient  to  defray  the  expences  of  the  subsistence  and  passage  of 
such  seamen ;  and  if  the  master  shall  refuse  or  neglect  so  to  do,  such  expences, 
when  defrayed  by  sHch  consul  or  vice  consul,  or  any  other  person  on  behalf  of 
the  seamen,  shall  be  a  charge  upon  the  owner  of  such  ship,  except  in  cases  of 
barratry,  and  may  be  recovered  against  such  owner  as  so  much  money  paid  to 
his  use,  together  with  full  costs,  at  the  suit  of  the  consul  or  other  person 
defraying  such  expences,  or  as  a  debt  due  to  her  Majesty,  in  case  the  same  shall 
have  been  allowed  to  the  consul  out  of  the  public  monies,  and  if  defrayed  by 
the  seaman  shall  be  recoverable  as  wages  due  to  him;  and  in  all  cases  of  wreck 
or  loss  of  the  ship  every  surviving  seaman  shall  be  entitled  to  his  wages  up  to 
the  period  of  the  wreck  or  loss  of  the  ship,  whether  such  ship  shall  or  shall  not 
have  previously  earned  freight ;  provided  the  seaman  shall  produce  a  certificate 
from  the  master  or  chief  surviving  officer  of  the  ship,  to  the  effect  that  he  had 
exerted  himself  to  the  utmost  to  save  the  ship,  cargo,  and  stores. 

XVIII.  And  be  it  enacted.  That  every  ship  navigating  between  the  United 
Kingdom  and  any  place  out  of  the  same  shall  have  and  keep  constantly  on  board 
a  sufficient  supply  of  medicines  and  medicaments  suitable  to  accidents  and 
diseases  arising  on  sea  voyages,  in  accordance  with  the  scale  which  shall  from 
time  to  time  or  at  any  time  be  issued  by  the  lord  high  admiral,  or  by  the  com- 
missioners for  executing  the  office  of  lord  high  admiral,  and  published  in  the 
London  Gazette ;  and  every  ship  (except  those  bound  to  European  ports  or  to 
ports  in  the  Mediterranean  sea)  shall  also  have  on  board  a  sufficient  quantity  of 
lime  or  lemon  juice,  sug^r  and  vinegar,  the  lime  or  lemon  juice,  sugar,  and 
vinegar  to  be  served  out  to  the  crew  whenever  they  shall  have  been  consuming 
salt  provisions  for  ten  days  ;  the  lime  or  lemon  juice  and  sugar  daily,  after  the 
rate  of  half  an  ounce  each  per  day,  and  the  vinegar  weekly,  at  the  rate  of  half 
a  pint  per  week  to  each  person,  so  long  as  the  consumption  of  salt  provisions  be 
continued ;  and  in  case  any  default  shall  be  made  in  providing  and  keeping 
such  medicines,  medicaments,  and  lime  or  lemon  juice,  sugar  and  vinegar,  the 
owner  of  the  ship  shall  incur  a  penalty  of  twenty  pounds  for  each  and  every 
default ;  and  in  case  of  default  of  serving  out  such  lime  or  lemon  juice,  sugar, 
or  vinegar  as  aforesaid,  the  master  shall  incur  a  penalty  of  five  pounds  for  each 
and  every  defaidt ;  and  in  case  the  master  or  any  seaman  shall  receive  any  hurt 
or  injury  in  the  service  of  the  ship,  the  expence  of  providing  the  necessary 
surgical  and  medical  advice,  with  attendance  and  medicines,  and  for  his  sub- 
sistence until  he  shall  have  been  cured,  or  shall  have  been  brought  back  to  some 
port  of  the  United  Kingdom,  shall,  together  with  the  costs  of  his  conveyance  to 
the  United  Kingdom,  be  defrayed  by  the  said  owner  of  the  ship  without  any 
deduction  whatever  on  that  account  from  the  wages  of  such  master  or  seaman ; 
and,  if  paid  by  any  officer  or  other  person  on  behalf  of  her  Majesty,  the  amount, 
with  full  costs  of  suit,  shall  he  recovered  as  a  debt  due  to  her  Majesty ;  and 
every  ship  having  one  hundred  persons  or  upwards  on  board,  and  every  ship  the 
voyage  of  which  shall  be  deemed  under  the  provisions  of  the  act  passed  in  the 
sixth  year  of  the  reign  of  her  present  Majesty,  intituled  An  Act  for  reyulating 
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the  Carriage  of  Passengers  in  Merchant  Vessels,  to  exceed  twelve  weeks,  having 
fifty  persons  or  upwards  on  board,  shall  have  on  board,  as  one  of  her  complement, 
some  person  duly  authorized  by  law  to  practise  in  this  kingdom  as  a  physician, 
surgeon,  or  apothecary ;  and  in  case  of  every  default  the  owner  shall  incur  a 
penalty  not  exceeding  one  hundred  pounds. 

XIX.  And  whereas  in  and  by  the  said  act  passed  in  the  sixth  year  of  the 
reign  of  his  late  Majesty  king  William  the  Fourth  it  was  provided,  that  as  soon 
as  conveniently  might  be  after  the  passing  of  that  act  there  should  be  established 
in  the  port  of  London  an  office  to  be  called  "  The  General  Register  Office  of 
Merchant  Seamen,"  which  should  consist  of  a  registrar  and  such  assistants  and 
clerks,  with  such  salaries  and  allowances  as  should  be  fixed  and  regulated  from 
time  to  time  by  the  lord  high  admiral  or  the  commissioners  for  executing  the 
office  of  lord  high  admiral  of  the  United  Kingdom  for  the  time  being ;  and  that 
such  office  should  be  kept  at  the  custom  house  of  the  said  port,  and  daily 
attendance  be  given  thereat  during  the  usual  hours  of  business  tliere;  and  that 
the  said  registrar,  his  assistants  and  clerks,  should  be  under  the  control  and 
directions  of  the  said  lord  high  admiral  or  the  commissioners  for  executing  the 
office  aforesaid  for  the  time  being :  and  whereas  such  office  was  established 
under  and  in  pursuance  of  the  said  act,  and  it  is  expedient  to  maintain  and 
continue  the  same  under  the  title  of  "  The  General  Register  and  Record  Office 
of  Seamen ; "  be  it  therefore  enacted,  that  such  office,  salaries,  and  allowances, 
with  everything  appertaining  to  tlie  said  office,  shall  be  maintained  and  con- 
tinued in  manner  and  form,  and  subject  to  such  regulations,  directions,  and 
control,  as  the  said  lord  higli  admiral  or  the  commissioners  for  executing  the 
office  of  lord  high  admiral  for  the  time  being  have  directed  or  shall  direct ;  and 
the  said  lord  high  admiral  or  the  commissioners  for  executing  the  office  of  lord 
high  admiral  for  the  time  being  shall  have  power  to  fix  and  regulate  such  fees 
as  he  or  they  may  deem  proper  to  be  paid  by  the  applicants  for  the  inspection 
and  copies  of  documents  in  the  said  office. 

XX.  And  be  it  enacted,  That  every  person,  being  a  subject  of  her  Majestj', 
intending  to  serve  on  board  any  ship  subject  to  the  provisions  of  this  act  (except 
as  master  or  physician,  surgeon  or  apothecary),  shall  and  he  is  hereby  required 
to  provide  himself  with  a  register  ticket,  and  for  that  purpose  to  apply  per- 
sonally at  the  general  register  and  record  office  of  seamen  in  London,  or  at  the 
custom  houses  of  the  several  outports  of  the  United  Kingdom  ;  and  every  appli- 
cant is  hereby  required  to  answer  truly,  to  the  best  of  his  ability,  all  the  ques- 
tions set  forth  in  schedule  (F.)  to  this  act  annexed,  before  he  shall  be  entitled 
to  receive  his  register  ticket ;  and  no  person  shall  serve  in  any  capacity  on  board 
any  ship  subject  to  any  of  the  provisions  of  this  act  (except  the  master,  physician, 
surgeon,  or  apothecary,)  who  is  not  possessed  of  such  register  ticket;  and  the 
masters  of  all  apprentices  who  shall  be  bound  after  the  commencement  of  this 
act,  or  whose  apprenticeship  shall  be  in  force  when  this  act  takes  effect,  shall, 
before  commencing  a  voyage,  bring  all  indentures  and  assignments  of  apprentice- 
ships, together  with  the  apprentices  themselves,  to  the  registrar  of  seamen  in 
London,  or  to  the  custom  house  of  the  nearest  port,  in  order  that  each  of  such 
apprentices  may  be  furnished  with  a  register  ticket,  which  ticket  shall  be  annexed 
and  be  kept  annexed  to  the  original  indenture  retained  by  the  master,  and  shall 
be  delivered  up  to  the  apprentice  by  the  master  at  the  expiration  of  tlie  appren- 
ticeship ;  and  the  registrar  of  seamen  and  the  collectors  and  comptrollers  of 
customs  respectively  are  hereby  required  to  grant  such  tickets  to  all  seamen  and 
other  persons  recjuiring  the  same,  and  duly  complying  with  the  provisions 
aforesaid. 

XXI.  And  be  it  enacted.  That  if  any  person  shall  alter  or  destroy  a  register 
ticket,  or  counterfeit,  transfer,  or  traffic  in,  for  gain,  or  otherwise,  or  attempt  to 
counterfeit,  transfer,  or  traffic  in,  for  gain  or  otherwise,  any  register  ticket  issued, 
or  purporting  to  be  issued  pursuant  to  the  provisions  of  this  act,  he  shall  for 
every  such  offence  be  guilty  of  a  misdemeanor ;  and  any  person  becoming 
possessed  of  a  register  ticket,  other  than  that  legally  issued  to  him,  shall  forth- 
with transmit  the  same  to  the  registrar  of  seamen,  and  in  case  of  default  he  shall 
for  every  such  offence  forfeit  and  pay  a  sum  of  twenty  pounds. 

XXII.  And  be  it  enacted,  That  if  any  seaman  shall  lose  his  register  ticket, 
he  shall  forthwith  appear  in  person,  and  represent  his  case  to  the  registrar  of 
seamen  in  London,  or  the  collector  or  comptroller  of  customs  at  any  of  the  out- 
ports ;  and  he  shall  truly  answer  all  reasonable  questions  put  to  him  by  the  said 
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registrar  or  officer  of  customs ;  and  if  it  appear  that  no  fraud  has  been  com- 
mitted, and  the  loss  was  unavoidable,  he  shall  be  furnished  with  another  register 
ticket ;  but  if  it  appear  that  the  seaman  did  not  take  due  and  reasonable  care  of 
his  former  ticket,  or  if  he  shall  not  give  a  satisfactory  account  of  the  same,  he 
shall  be  liable  to  a  penalty  of  not  exceeding  ten  shillings,  and  not  less  than  two 
shillings,  and  shall  not  be  entitled  to  any  other  ticket  until  such  penalty  shall 
be  paid ;  and  every  person  who  shall  apply  for  any  ticket,  and  shall  give  a  false 
answer  to  any  reasonable  question  which  may  be  put  to  him  by  the  registrar  of 
seamen,  or  his  assistant,  or  by  the  collector  or  comptroller  of  customs,  with 
reference  to  the  granting  such  ticket,  shall  be  guilty  of  a  misdemeanor. 

XXIII.  And  be  it  enacted,  That  all  district  registrars  of  births,  deaths,  and 
marriages  shall  and  they  are  hereby  required  to  demand  from  the  person  regis- 
tering the  death  of  any  seaman  the  register  ticket  of  such  seaman,  and,  if  de- 
livered to  any  such  registrar,  he  shall  forthwith  forward  the  same  to  the  registrar 
of  seamen ;  and  no  person,  other  than  the  said  registrar  of  seamen,  shall  retain 
the  ticket  of  a  deceased  seaman ;  and  if  any  person  shall  retain  any  such  ticket 
for  more  than  twenty  days  after  the  death  of  any  such  seaman,  or  ten  days  after 
the  arrival  of  the  ship  in  the  United  Kingdom  should  the  seaman  die  abroad, 
he  shall  be  liable  to  a  penalty  of  not  exceeding  five  pounds  in  respect  of  every 
such  register  ticket  so  detained. 

XXIV.  And  be  it  enacted,  That  a  list  shall  be  prepared  from  time  to  time 
by  the  registrar  of  seamen,  setting  forth  the  numbers  of  all  the  register  tickets 
that  have  been  cancelled  by  reason  of  the  death  of  seamen  or  otherwise  within 
the  preceding  six  calendar  months  ;  and  such  lists  shall  be  published  half-yearly 
in  the  London  Gazette,  and  shall  also  be  transmitted  by  the  said  registrar  from 
time  to  time  to  the  collectors  and  comptrollers  of  customs,  to  be  by  them  con- 
spicuously exhibited  in  the  custom  houses  and  other  stations  of  their  respective 
ports,  and  copies  of  such  lists  shall  be  delivered  to  any  master  or  owner  on 
application ;  and  every  master  or  owner  entering  into  an  agreement  with  any 
seaman  producing  such  cancelled  ticket  shall  be  liable  to  and  incur  a  penalty  of 
not  exceeding  five  pounds  ;  and  every  seaman  tendering  or  delivering  to  a 
master  a  cancelled  ticket,  or  any  other  ticket  not  legally  issued  to  him,  or 
falsely  representing  himself  to  be  a  foreigner,  shall  forfeit  to  the  owner  all 
wages  which  shall  become  due  to  him  during  the  service,  for  which  he  shall 
agree  or  shall  have  agreed. 

XXV.  And  be  it  enacted.  That  duplicates  of  all  register  tickets,  and  all 
papers  and  documents  delivered  or  transmitted  to  and  retained  by  the  said 
registrar,  shall  be  by  him  recorded,  preserved,  and  kept ;  and  every  copy  of 
such  duplicate  tickets,  papers,  and  documents,  or  any  of  them,  certified  by  the 
said  registrar  or  his  assistant  to  be  a  true  copy,  shall  be  admitted  in  evidence  as 
fully  as  the  original  thereof;  and  every  copy  of  a  document  and  endorsement 
thereon,  which  may  be  delivered  by  any  owner  or  master  under  the  provisions 
of  this  act,  shall  and  may  be  admitted  in  evidence  against  such  owner  and 
master,  and  each  of  them,  as  fully  as  the  original  of  such  document  and  en- 
dorsement. 

XXVI.  And  be  it  enacted,  That  the  master  of  every  ship  belonging  to  any 
subject  of  her  Majesty,  and  bound  to  parts  beyond  the  seas,  except  in  the  cases 
herein-afler  mentioned,  shall,  before  he  leaves  his  first  port  of  departure  from 
the  United  Kingdom,  transmit  or  deliver,  or  cause  to  be  transmitted  or  de- 
livered, to  the  collector  and  comptroller  of  customs  at  such  port,  a  list,  signed 
by  himself,  of  the  names  of  his  crew  (including  apprentices),  with  the  numbers 
of  their  register  tickets,  and  the  capacity  in  which  they  are  serving  on  board,  in 
the  form  set  forth  in  schedule  (G.)  to  this  act  annexed  ;  and  if  any  subsequent 
change  in  his  crew  take  place  before  finally  leaving  the  United  Kingdom  the 
owner  or  master  shall,  upon  such  change  taking  place,  apprize  the  collector  and 
comptroller  of  the  customs  at  the  port  where  it  occurs,  by  transmitting  an 
amended  list  in  the  same  form ;  and  the  master  or  owner  of  every  such  ship 
shall,  within  forty-eight  hours  after  the  arrival  of  such  ship  at  her  final  port  of 
destination  in  the  United  Kingdom,  transmit  or  deliver,  or  cause  to  be  trans- 
mitted or  delivered,  to  the  collector  or  comptroller  of  the  customs  at  such  port, 
an  account  or  list,  signed  by  himself,  of  all  the  seamen  and  others  (including 
apprentices )  who  shall  have  belonged  to  the  ship  at  any  time  during  her  absence 
from  the  United  Kingdom ;  which  account  or  list  shall  contain  a  full,  true,  and 
correct  return  under  their  respective  heads  of  the  several  particulars  expressed 
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in  the  forms  set  forth  in  the  schedule  annexed  to  this  act,  and  marked  (C), 
with  Christian  names  and  surnames  of  the  master  and  all  the  crew  at  full  length, 
and  with  the  dates  of  the  registry  of  the  indentures  of  the  apprentices,  and  the 
assignments  respectively,  and  the  port  at  which  and  the  time  when  they  were 
respectively  registered,  and  also  the  numbers  of  the  register  tickets  of  every 
apprentice  and  seaman  ;  and  no  vessel  shall  be  cleared  inwards  by  the  tide  sur- 
veyor or  other  officer  until  the  master  or  owner  shall  produce  a  certificate  from 
the  collector  or  comptroller  (which  he  is  hereby  required  to  give)  to  the  effect 
that  he  has  rendered  such  accounts  or  lists  as  aforesaid  ;  and  the  tide  waiters  or 
other  officers  left  on  board  shall  be  maintained  at  the  expence  of  the  master  or 
owner  until  such  accounts  or  lists  shall  be  duly  delivered  as  aforesaid. 

XXVII.  And  be  it  enacted,  That  within  twenty-one  days  after  the  thirtieth 
day  of  June  and  the  thirty-first  day  of  December  in  each  year  the  master  or 
owner  of  every  ship  belonging  to  a  subject  of  her  Majesty,  of  whatever  tonnage, 
employed  in  fishing  on  the  coasts  of  the  United  Kingdom  or  elsewhere,  other 
than  in  the  South  Sea,  Greenland,  and  Newfoundland  fisheries,  or  in  proceeding 
from  one  part  of  the  United  Kingdom  to  another,  and  every  ship  proceeding  or 
making  voyages  to  any  of  the  islands  of  Jersey,  Guernsey,  Alderney,  Sark,  and 
Man,  or  to  any  port  on  the  continent  of  Europe,  between  the  river  Elbe  inclu- 
sive and  Brest,  shall  deliver  or  transmit,  or  cause  to  be  delivered  or  transmitted, 
to  the  collector  or  comptroller  of  the  customs  of  any  port  of  the  United  King- 
dom, an  account,  signed  by  such  master  or  owner,  of  any  voyage  or  voyages  in 
which  such  ship  shall  have  been  engaged  during  the  preceding  half  year,  ending 
on  the  respective  days  above  mentioned,  and  setting  forth  legibly  and  at  full 
length  the  Christian  and  surnames  of  the  several  persons  (including  the  master 
and  apprentices)  who  shall  have  belonged  to  the  ship  at  any  time  during  such 
periods  respectively ;  which  account  shall  be  in  the  form  and  shall  contain  a 
true  and  correct  return  under  their  respective  heads  of  the  several  particulars 
expressed  in  the  schedule  marked  (D. )  to  this  act  annexed,  with  the  dates  of 
the  registry  of  the  indentures  of  apprenticeship  and  assignments  respectively, 
and  the  ports  at  which  and  the  time  when  they  were  respectively  registered, 
and  the  numbers  of  the  register  tickets  of  every  seaman  and  apprentice ;  and 
no  master  or  owner  shall  be  entitled  to  or  receive  a  transire  or  other  customs 
document  necessary  to  enable  him  to  conduct  the  business  of  his  ship,  after  the 
expiration  of  the  said  twenty-one  days,  until  he  shall  produce  and  show  a  cer- 
tificate from  such  collector  or  comptroller  (which  he  is  hereby  required  to  give), 
to  the  effect  that  he  has  delivered  such  an  account ;  and  in  the  case  of  ships  of 
all  descriptions  which  may  be  unemployed  for  six  months,  or  which  may  be 
employed  and  not  require  a  transire  or  other  customs  document,  the  master  or 
owner  shall  notify  the  same  to  such  collector  or  comptroller  within  such  twenty- 
one  days,  and  in  case  of  every  default  the  master  or  owner  shall  be  liable  to  a 
penalty  of  ten  pounds ;  and  all  collectors  and  comptrollers  of  customs  of  the 
ports  to  which  the  vessels  belong  shall  transmit  a  list  of  all  such  ships,  and  of 
all  ships  of  every  description  registered  or  licensed,  or  whose  registers  or  licences 
have  been  transferred  or  cancelled  in  their  respective  ports  within  each  half  year 
ending  as  aforesaid,  to  the  said  registrar  at  the  said  office,  on  or  before  the 
first  day  of  February  and  the  first  day  of  August  in  each  year  respectively. 

XXVIII.  And  be  it  enacted.  That  in  case  any  ship  belonging  to  any  subject 
of  her  Majesty  shall  be  lost,  sold,  or  transferred,  an  account,  containing  a  similar 
return  as  required  in  the  several  and  respective  cases  before  mentioned,  made 
out  up  to  the  period  of  such  loss,  sale,  or  transfer,  shall,  if  practicable,  be  deli- 
vered or  transmitted  by  the  master  or  owner  at  the  time  of  the  loss,  sale,  or 
transfer  to  the  collector  or  comptroller  of  the  port  to  which  the  ship  belongs, 
with  all  convenient  speed,  and  in  case  such  loss,  sale,  or  transfer  shall  take  place 
out  of  the  United  Kingdom,  within  twelve  calendar  months  at  furthest  after  the 
loss,  sale,  or  transfer  of  the  ship. 

XXIX.  And  be  it  enacted.  That  all  indentures,  counterparts,  assignments, 
lists,  accounts,  returns,  papers,  register  tickets,  and  documents  by  this  act  re- 
quired to  be  delivered  to  the  collectors  or  comptrollers  as  aforesaid  shall  be  by 
them  transmitted  to  the  said  registrar  for  the  purposes  of  this  act  at  the  end  of 
every  week,  unless  otherwise  specified  in  this  act ;  and  every  owner  or  master 
who  shall  refuse  or  neglect  to  transmit,  deliver  or  cause  to  be  delivered,  any  list, 
account,  register  ticket,  or  other  document,  as  required  by  this  act,  shall  for 
every  such  refusal  or  neglect  forfeit  and  pay  the  sum  of  ten  pounds. 
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XXX.  And  be  It  enacted.  That  all  agreements,  or  copies  thereof,  lists,  re- 
turns, register  tickets,  and  other  documents,  which  under  the  provisions  of  this 
act  are  required  to  be  transmitted  or  delivered  to  the  collectors  or  comptrollers 
of  customs  of  the  several  ports  in  the  United  Kingdom,  shall,  in  the  case  of 
pleasure  yachts,  be  transmitted  or  delivered  by  the  masters  or  owners  of  such 
yachts  direct  to  the  registrar  of  seamen,  and  the  owners  or  masters  thereof  shall 
be  liable  to  the  same  penalties  for  default  as  herein  provided  in  the  cases  of  the 
masters  or  owners  of  other  ships  failing  to  transmit  or  deliver  such  documents 
to  such  collectors  and  comptrollers. 

XXXI.  And  be  it  enacted.  That  whenever  any  seaman,  being  abroad,  shall 
die  elsewhere  than  on  board  a  ship  belonging  to  any  subject  of  her  Majesty, 
leaving  any  money  or  effects  not  on  board  his  ship,  it  shall  be  lawful  for  her 
Majesty's  consul  or  vice  consul  at  or  nearest  to  the  place,  and  he  is  hereby  re- 
quired, to  chiim  and  take  charge  of  all  such  money  and  effects,  and  to  dispose 
of  the  said  effects,  if  he  shall  so  think  fit,  and  after  deducting  all  necessary  and 
proper  charges  and  expences  incurred  in  the  collecting  thereof,  or  by  or  on 
account  of  such  seaman,  to  remit  the  balance,  with  a  full  account  of  such  money 
or  effects,  to  the  president  and  governors  of  the  corporation  "  for  the  relief  and 
"  support  of  sick,  maimed,  and  disabled  seamen,  and  of  the  widows  and  children 
"  of  such  as  shall  be  killed,  slain,  or  drowned  in  the  merchant  service,"  to  be  by 
such  president  and  governors  paid  over  and  disposed  of,  in  the  same  manner  and 
under  the  same  regulations  as  are  provided  by  an  act  passed  in  the  fifth  year  of 
his  late  Majesty  king  William  the  Fourth,  intituled  An  Act  to  amend  an  Act  of 
the  Twentieth  Year  of  His  Majesty  King  George  the  Second,  for  the  Belief  and 
Support  of  sick,  maimed,  and  disabled  Seamen,  and  the  Widows  and  Children  of  such 
as  shall  be  killed,  slain,  or  drowned  in  the  Merchant  Service ;  and  for  other  Purposes, 
with  respect  to  the  wages  of  seamen  dying  on  board  merchant  ships  ;  and  in 
case  any  seaman  dying  abroad  shall  leave  on  board  liis  ship  any  money,  clothes, 
or  other  effects,  or  be  entitled  to  any  wages,  the  master  of  the  said  ship  shall 
and  he  is  hereby  required  to  deposit  the  same,  or  the  proceeds  arising  therefrom, 
with,  and  to  pay  such  wages  to,  the  president  and  governors  aforesaid,  to  be  by 
them  dis])osed  of  in  the  same  manner  as  is  provided  by  the  said  act  with  respect 
to  the  wages  of  seamen  dying  on  board  ship,  and  to  transmit  to  the  said  presi- 
dent and  governors  at  the  same  time  a  full  account  of  sucli  effects  and  wages ; 
and  on  failure  the  master  shall  forfeit  a  sura  not  exceeding  fifty  pounds,  in  addi- 
tion to  being  accountable  for  such  money,  clothes,  effects,  and  wages  ;  and  in  all 
cases  of  a  .seaman  dying  abroad  the  master  shall,  on  his  ship's  return  to  the 
United  Kingdom,  deliver  up  to  the  said  president  and  governors  the  register 
ticket  of  such  deceased  seaman,  and  the  said  president  and  governors,  on  the 
receipt  thereof,  shall  transmit  the  same  to  the  registrar  of  seamen. 

XXXII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  overseers  of  the 
poor,  or  other  persons  having  the  authority  of  overseers  of  the  poor,  in  and  for 
any  district,  union,  parish,  township,  or  place  in  the  United  Kingdom,  and  they 
are  hereby  empowered,  to  bind  by  indenture,  according  to  the  form  set  forth  in 
schedule  (II.)  to  this  act  annexed,  and  put  out  as  an  apprentice  in  the  sea  ser- 
vice to  any  of  her  Majesty's  subjects,  being  the  owner  of  any  ship  registered  or 
licensed  in  any  port  of  the  United  Kingdom,  any  boy  having  attained  the  age  of 
twelve  years,  and  of  sufficient  health  and  strength,  who  or  whose  parent  or  pa- 
rents is  or  are  chargeable  to  or  maintained  by  any  such  district,  union,  parish, 
township,  or  place,  or  who  shall  beg  for  alms  therein,  with  his  consent,  but  not 
otherwise ;  and  until  such  boy  shall  attain  the  age  of  twenty-one  years,  or  shall 
have  served  as  apprentice  seven  years,  or  whichever  shall  first  happen,  such 
binding  shall  be  effectual  to  all  intents  and  purposes :  Provided  always,  that 
where  any  such  parish,  township,  or  place  separately  maintaining  its  own  poor 
shall  be  included  in  any  imion,  or  shall  be  under  the  nrianagement  of  a  board  of 
guardians,  no  such  binding  shall  be  valid  unless  the  guardians  of  such  union, 
parish,  or  other  place  respectively  shall  previously  have  given  their  consent 
thereto,  by  causing  their  official  seal  to  be  affixed  to  the  indenture,  and  the  same 
to  be  signed  by  the  presiding  chairman  of  the  board  at  any  meeting,  and  the 
clerk  or  person  acting  as  such  at  such  meeting ;  and  provided  also,  that  every 
such  binding  shall  be  made  in  the  presence  of  any  such  boy,  and  of  two  justices 
of  the  peace,  who  shall  execute  the  indenture  in  testimony  of  their  being  satis- 
fied that  such  boy  hath  consented  so  to  be  bound,  and  attained  the  age,  and  is 
of  sufficient  health  and  strength  as  required  by  this  act ;  and  the  age  of  every 
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such  boy  shall  be  truly  inserted  in  his  indenture,  and  the  age  of  every  such  boy 
so  inserted  therein  shall  (in  relation  to  the  continuance  of  his  service)  be  taken 
to  be  his  true  age,  without  any  further  proof  thereof;  and  any  certificate  of 
baptism  of  such  boy  which  may  be  required  shall  be  given  and  attested  by  the 
officiating  minister  without  fee  or  reward  :  Provided  always,  that  no  apprentice- 
ship to  the  sea  service,  whether  parish  or  otherwise,  shall  be  binding  after  the 
apprentice  shall  have  attained  the  age  of  twenty-one  years  ;  and  that  every  inden- 
ture, together  with  his  register  ticket  annexed  thereto,  shall  be  given  up  to  such 
apprentice  on  his  attaining  such  age,  or  at  the  expiration  of  his  apprenticeship, 
whichever  shall  first  happen,  by  the  person  to  whom  he  shall  be  bound  at  the 
time,  under  a  penalty  of  twenty  pounds,  to  be  paid  by  such  person  on  default ; 
but  should  any  apprenticeship,  parish  or  otherwise,  expire  during  a  voyage,  and 
before  the  ship's  arrival  at  her  final  port  of  destination  in  the  United  Kingdom, 
such  apprenticeship  shall,  notwithstanding,  continue  until  the  return  of  the  ship 
to  her  final  port  of  destination  in  the  United  Kingdom  ;  but  after  one  calendar 
month  from  the  expiration  of  such  apprenticeship  the  apprentice  shall  be  paid 
the  same  wages  as  an  able-bodied  seaman  or  ordinary  seaman  of  the  said  ship, 
according  to  his  qualification. 

XXXIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  master  or  per- 
son to  whom  any  parish  apprentice  shall  have  been  or  shall  be  hereafter  bound 
to  a  service  on  shore,  according  to  the  statutes  for  the  time  being  relating  to 
such  apprentices,  or  for  the  executors  or  administrators,  or,  there  being  none 
such,  for  the  widow  of  any  deceased  master,  with  the  concurrence  of  two  or  more 
justices  of  the  peace  in  and  for  the  county,  district,  or  place  where  such  boy 
shall  have  been  bound  apprentice,  to  assign  such  boy,  with  his  consent,  to  be 
given  in  the  presence  of  such  justices,  but  not  otherwise,  as  apprentice  to  any 
such  owner  as  aforesaid,  to  be  employed  in  the  sea  service  during  the  period 
then  remaining  unexpired  of  his  apprenticeship  ;  and  every  such  assignment 
shall  be  attested  as  next  herein-after  mentioned. 

XXXIV.  And  be  it  enacted,  That  in  the  event  of  the  bankruptcy,  insol- 
vency, or  death  of  the  master  of  any  such  parish  apprentice  to  the  sea  service,  it 
shall  be  lawful  for  such  master,  or  the  executors  or  administrators  of  such  mas- 
ter, or,  there  being  none  such,  for  the  widow  of  such  deceased  master,  to  assign 
the  indenture  of  any  such  apprentice  for  the  residue  of  the  term  then  unexpired 
therein  to  any  other  owner  of  any  such  ship  :  Provided  always,  that  such  assign- 
ment, if  executed  within  the  limits  of  the  port  of  London,  shall  be  attested  by 
the  said  registrar,  his  assistant,  or  one  of  his  clerks,  and  if  executed  at  any  other 
port,  by  the  collector  or  comptroller  of  the  customs  of  such  port. 

XXXV.  And  be  it  enacted.  That  such  overseers,  guardians,  or  other  persons 
as  aforesaid  shall  cause  the  indenture  of  apprenticeship  to  be  prepared  and  trans- 
mitted in  triplicate;  (that  is  to  say,)  two  counterparts,  besides  the  indenture,  to 
the  said  registrar,  if  the  owner  of  the  ship  to  whom  such  apprentice  is  to  be 
bound  shall  be  or  reside  within  the  limits  of  the  port  of  London,  and  if  at  any 
other  port,  to  the  collector  or  comptroller  of  the  customs  at  such  port ;  and  shall 
cause  each  such  poor  boy  to  be  conducted  and  conveyed  to  such  port  or  place 
by  a  constable  or  other  trustworthy  person,  at  the  expence  of  the  district,  union, 
parish,  township,  or  place ;  and  when  any  such  boy  shall  be  so  bound  he  shall  be 
provided  by  the  guardians  of  the  said  union  or  parish  as  aforesaid,  or,  in  case  the 
said  parish  or  place  shall  not  be  included  in  any  union  or  governed  by  a  board 
of  guardians,  by  the  overseers,  with  a  sufficient  outfit  of  sea  clothing,  bedding 
and  similar  necessaries,  to  the  value  of  five  pounds,  which  said  amount,  together 
with  the  expences  to  be  incurred  in  the  binding  and  conveyance  of  the  said  boy 
shall  be  charged  by  such  guardians  or  overseers  respectively  to  the  account  of 
the  parish  or  other  place  by  whose  overseers  the  said  boy  shall  be  bound,  and  be 
allowed  to  them  in  their  account ;  and  the  said  indentures  so  entered  into  by  the 
overseers  of  any  parish  or  other  place  as  aforesaid  may  be  sued  upon  in  the  name 
of  the  overseers  of  the  poor  of  the  said  parish  or  other  place  for  the  time  being, 
by  their  name  of  office ;  and  no  action  commenced  for  the  breach  of  any  covenant 
therein  contained,  with  the  consent  of  the  vestry  of  such  parish  or  place,  shall 
abate  by  reason  of  death  or  any  change  of  overseers  of  such  parish  or  place  pend- 
ing the  same,  but  shall  be  proceeded  in  by  the  overseers  for  the  time  being,  who 
shall  be  entitled  to  charge  the  whole  amount  of  the  costs  incurred  in  such  action, 
and  not  recovered  from  the  defendant  therein,  upon  the  poor  rates  collected  by 
them,  though  part  of  such  costs  shall  have  been  incurred  by  their  predecessors. 
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XXX  VL  And  be  it  enacted,  That  such  Indentures  shall  be  executed  in  the 
presence  of,  and  attested  by  the  constable  or  other  person  who  shall  conduct  or 
convey  such  apprentice ;  and  such  indentures  shall  bear  date  respectively  on  the 
days  on  which  they  are  executed ;  and  such  constable  or  other  person  shall 
transmit  one  of  the  said  counterparts,  duly  executed,  to  the  overseers,  guardians, 
or  other  persons  aforesaid,  one  to  the  master,  and  another  to  the  said  registrar. 

XXXVII.  And  be  it  enacted.  That  the  master  or  owner  of  every  ship  be- 
longing to  any  subject  of  her  Majesty,  and  of  the  burden  of  eighty  tons  and  up- 
wards (except  pleasure  yachts),  shall  have  on  board  at  the  time  of  her  proceeding 
from  any  port  of  the  United  Kingdom,  and  at  all  times  when  absent  from  the 
United  Kingdom,  or  navigating  the  seas,  one  apprentice,  or  more,  in  the  follow- 
ing proportion  to  the  number  of  tons  of  his  ship's  admeasurement,  according  to 
the  certificate  of  registry;  (that  is  to  say,)  for  every  ship  of  eighty  tons  and 
under  two  hundred  tons,  one  apprentice  at  the  least ;  for  every  ship  of  two  hun- 
dred tons  and  under  four  hundred  tons,  two  apprentices  at  the  least ;  for  every 
ship  of  four  hundred  tons  and  under  five  hundred  tons,  three  apprentices  at  the 
least ;  for  every  ship  of  five  hundred  tons  and  under  seven  hundred  tons,  four 
apprentices  at  the  least ;  and  every  ship  of  seven  hundred  tons  and  upwards,  five 
apprentices  at  the  least ;  all  of  whom,  at  the  period  of  their  being  bound  respec- 
tively, shall  be  subjects  of  her  Majesty,  and  above  twelve  and  under  seventeen 
years  of  age,  and  be  duly  bound  for  the  term  of  four  years  at  the  least ;  and  if 
any  such  master  or  owner  shall  neglect  to  have  on  board  his  ship  the  number  of 
apprentices  as  hereby  required,  together  with  their  respective  registered  inden- 
tures, assignments,  and  register  tickets,  he  shall  for  every  such  offence  forfeit 
and  pay  the  sum  of  ten  pounds  in  respect  of  each  apprentice,  indenture,  assign- 
ment, or  register  ticket  so  wanting  or  deficient. 

X XXVI II.  And  be  it  enacted.  That  in  case  any  indentures  of  apprenticeship 
of  any  description  shall  be  cancelled,  or  any  apprentice,  parish  or  otherwise, 
shall  die  on  shore  or  desert,  or  by  reason  of  the  vessel  of  the  master  not  having 
made  a  voyage  for  six  months  shall  not  be  reported  in  either  of  the  said  lists, 
such  cancellation,  death,  desertion,  or  non-employment  shall  forthwith  be  notified 
in  writing  by  the  master  of  the  apprentice  to  the  said  registrar,  if  the  ship  on 
board  whicli  the  apprentice  was  bound  to  serve  shall  belong  to  the  port  of  Lon- 
don, or  otherwise  to  the  collector  or  comptroller  of  the  port  to  which  the  said 
ship  shall  belong ;  and  for  every  default  the  said  master  shall  be  liable  to  a 
penalty  of  ten  pounds ;  and  the  collector  or  comptroller,  if  the  notification  be 
made  to  him,  shall  transmit  the  same  to  the  said  registrar  within  one  week  from 
the  receipt  thereof;  and  no  cancelling  of  any  indenture  of  apprenticeship  of  any 
description  shall  be  valid  or  effectual  without  the  mutual  consent  of  the  parties, 
or  without  the  consent  or  in  the  absence  of  the  registrar  of  seamen  in  London, 
or  of  the  collector  or  comptroller  of  customs  of  the  port  in  which  such  can- 
cellation shall  take  place,  or,  in  case  of  bindings  by  the  overseers,  without  the 
additional  consent  of  the  guardians  of  the  union  or  parish  whose  consent  was 
given  to  the  said  binding,  to  be  testified  by  a  copy  of  a  minute  of  the  board  for- 
warded by  the  clerk  to  the  said  guardians. 

XXXIX.  And  be  it  enacted.  That  the  said  registrar  in  London,  and  the  col- 
lector and  comptroller  of  the  customs  at  each  other  port,  shall,  in  a  book  to  be 
kept  for  that  purpose,  cause  to  be  entered  from  time  to  time  all  such  indentures 
and  assignments  of  parish  apprentices  as  aforesaid,  specifying  therein  the  dates 
thereof,  the  names  and  ages  of  the  apprentices,  the  parishes  or  places  from  whence 
they  are  sent,  the  narpes  and  residences  of  their  masters  to  whom  they  are  bound 
or  assigned,  and  the  names,  ports,  and  burden  of  the  respective  ships  to  which 
such  masters  belong,  and  shall  make  and  subscribe  on  each  indenture  and  assign- 
ment an  endorsement,  purporting  that  the  same  hath  been  duly  registered  pur- 
suant to  this  act ;  and  such  registrar,  collectors,  and  comptrollers  respectively 
shall  require  the  personal  attendance  of  every  such  apprentice  at  the  time  of  re- 
gistering his  indenture  or  assignment  thereof;  and  every  such  collector  and 
comptroller  shall  also,  at  the  end  of  each  week,  transmit  a  list  of  the  indentures 
and  assignments  and  cancellations  so  registered  by  him  within  the  week,  con- 
taining all  the  particulars  aforesaid,  to  the  said  registrar. 

XL.  And  be  it  enacted.  That  in  every  case  of  a  person  (other  than  such  pa- 
rish apprentice  as  aforesaid)  binding  himself  apprentice  to  the  sea  service  the 
indentures  to  be  executed  on  such  occasion  shall  be  in  duplicate,  in  the  form  set 
forth  in  schedule  (I.)  to  this  act  annexed,  and  a  counterpart  shall  be  delivered 
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to  the  said  registrar,  if  the  master  shall  be  or  reside  within  the  port  of  London, 
or  if  at  any  other  port,  to  the  collector  or  comptroller  of  such  port ;  and  the 
indentures  shall  be  registered  in  a  book  to  be  kept  for  that  purpose  by  the  said 
registrar,  collectors,  and  comptrollers  respectively,  in  which  book  shall  be  ex- 
pressed the  dates  of  the  several  indentures,  the  names  and  ages  of  the  appren- 
tices, the  names  and  residence  of  tlieir  masters,  and  (if  known)  the  names,  port, 
and  burden  of  the  several  ships  on  board  which  they  are  respectively  to  serve  ; 
and  such  registrar,  collectors,  and  comptrollers  respectively  shall  require  the 
personal  appearance  of  every  such  apprentice  at  the  time  of  registering  his  in- 
denture or  the  assignment  thereof,  and  shall  endorse  and  subscribe  upon  each 
'  indenture  a  certificate  purporting  tliat  the  same  hath  been  duly  registered  pur- 

suant to  this  act ;  and  the  said  collectors  and  comptrollers  shall  also  at  the  end 
of  each  week  transmit  a  list  of  the  indentures  and  assignments  registered  by 
them  within  the  week,  containing  all  the  particulars  aforesaid,  together  with 
As  to  assign-  t^**^  ^^^^  counterparts  to  the  said  registrar,  for  the  purposes  of  this  act ;  and 
ment  of  inden-  t'^^*  '^  shall  be  lawful  for  the  master  of  such  apprentice,  or  in  case  of  his  death 
turesof  appren-  his  executor  or  administrator,  with  the  consent  of  the  apprentice  if  of  the  age 
liQQS^  of  seventeen  years  or   upwards,   and   if  under  that  age  with  the  consent  of  his 

parent  or  guardian,  to  assign  or  transfer  the  indenture  of  any  such  apprentice  to 
any  other  master  or  owner  of  any  registered  ship  ;  and  all  such  apprentices 
may  during  the  term  for  which  they  shall  be  bound  be  employed  in  any  ship  of 
which  the  master  for  the  time  being  of  any  such  apprentice  may  be  the  master 
Assignments  to  or  owner :  Provided  always,  that  every  such  assignment  shall  be  registered  and 
be  registered.  endorsed  by  the  said  registrar,  or  by  the  collector  or  comptroller  of  the  customs 
at  the  port  where  the  master  shall  be,  or  to  which  his  ship  shall  belong  ;  and 
the  said  collector  or  comptroller  shall  notify  the  same  to  the  said  registrar,  and 
transmit  an  exact  copy  of  the  said  endorsement  to  the  said  registrar. 

XL  I.  And  be  it  enacted.  That  no  apprentice  bound  or  assigned  pursuant  to 
this  act,  nor  any  master  or  owner  in  respect  of  such  apprentice,  shall  be  liable  to 
any  payment  or  contribution  to  or  towards  any  hospital  or  institution  ;  and 

that  all  agreements,  attested  copies,  indentures,  assignments,  counterparts,  and 

exempted  from    tickets,  made,  signed,  or  executed  in  compliance  with  or  under  the  provisions  of 


Apprentices 
exemptttd  from 
contributions. 
Documents 


dut) 

Penalty  on 
masters  neg- 
lecting to  re- 
gister, &c.  in- 
dentures, 
and  for  suffer- 


this  act,  shall  be  wholly  exempt  from  stamp  duty. 

XLII.  And  be  it  enacted.  That  if  any  master  or  owner  to  whom  any  appren- 
tice to  the  sea  service  shall  be  hound  or  assigned  shall  neglect  to  deliver  a 
counterpart,  and  cause  the  indenture  or  the  assignment  (as  the  case  may  he)  to 
be  registered  as  required  by  this  act,  so  far  as  depends  on  such  master  or  owner, 
within  ten  days  after  the  binding  or  assignment,  every  such  master  or  owner 
shall  for  every  such  neglect  forfeit  and  pay  the  sum  of  ten  pounds  ;  and  if  any 
such  master  or  the  master  of  any  ship  shall,  after  the  ship  shall  have  proceeded 


mg  apprentices  on  the  voyage  upon  which  such  ship  may  be  bound,  permit  any  apprentice  to 
to  quit  their  quit  his  service  or  the  service  of  the  ship  except  for  the  purpose  of  entering  into 
service.  her  Majesty's  naval  service,  every  such  master  shall  for  every  such  offence  forfeit 

and  pay  the  sum  of  twenty  pounds. 

Justices  to  XLIIL    And  be  it  enacted,  Tliat  any  justice  of  the  peace  residing  at  or  near 

determine  to  any  port  to  which  any  ship  as  aforesaid,  having  on  board  thereof  any  appren- 

complaints.  tice,  shall  at  any  time  arrive,  shall  have  full  power  and  authority  to  inquire  into 

and  examine,  hear  and  determine  all  claims  of  apprentices  upon  their  masters 

under  their  indentures,  and  all  complaints  of  hard  or  ill  usage  exercised  by  their 

respective  masters  towards  any  such  apprentices,  or  of  misbehaviour  on  the  part 

of  any  such  apprentices,  and  to  proceed  thereupon   as  one  or  more  justice  or 

justices  of  the  peace  is  or  are  empowered  by  law  to  do  in  other  cases  between 

masters  and  apprentices  ;  and  if  the  master  of  any  ship  shall  not  send  on  shore, 

in  the  charge  of  the  mate  or  other  trustworthy  person,  any  apprentice  desirous 

of  complaining  to  a  justice  of  the  peace,  so  soon  as  the  service  of  the  ship  will 

permit,  he  shall  for  every  such  default  forfeit  and  pay  the  sum  of  ten  pounds. 

Common  as-  XLIV.    And  whereas  by  an  act  passed  in  the  ninth  year  of  the  reign  of  his 

saults  may  be       ^'^^^  Majesty  King  George  the   Fourth,  for  consolidating  and  amending  the 

summarily  statutes  in  England  relative  to  offences  against  the  person,  a  summary  jurisdic- 

punished  by  ^■'O'^  '-^  provided  for  the  punishment  of  persons  guilty  of  common  assaults  and 

two  justices.  batteries:    And  whereas  it  is  expedient  that  the  provisions  of  the  last-mentioned 

act  should  extend  to  similar  offences  committed  on  board  ships  belonging  to 

subjects  of  her  Majesty  :   be  it  therefore  enacted,  That  in  the  case  of  any  assault 

or  battery  committod  on  board  any  ship  belonging  to  any  subject  of  her  Majesty 
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in  any  part  of  the  world,  it  shall  be  lawful  for  any  two  justices  of  the  peace  in 
any  part  of  her  Majesty's  dominions,  or  the  territories  under  the  government  of 
the  East  India  Company,  residing  at  or  near  any  port  or  place  at  which  the  said 
ship  may  arrive  or  touch,  upon  complaint  of  the  party  aggrieved,  to  hear  and 
determine  any  such  complaint,  and  to  proceed  and  make  such  adjudication 
thereon  as  by  the  said  act  any  two  justices  are  empowered  to  do  in  the  cases  of 
assaults  and  batteries  in  England ;  and  the  fine  or  forfeiture  to  be  imposed  in 
any  such  case  shall  be  payable  to  the  Seamen's  Hospital  Society :  Provided 
always,  that  such  complaint  shall  be  made  and  prosecuted  within  three  months 
after  such  alleged  assault  or  battery,  or  within  three  months  after  the  arrival  of 
the  ship  at  her  final  port  of  destination  in  the  United  Kingdom,  or  within  three 
months  after  the  respective  parties  shall  be  within  the  jurisdiction  of  such 
justices  as  aforesaid. 

XLV.  And  be  it  enacted,  That  no  apprentice  to  the  sea  service  shall  be  at 
liberty  to  enter  into  the  naval  service  of  her  Majesty  during  the  period  of  his 
apprenticeship  without  the  consent  of  his  master;  but  if,  nevertheless,  he  shall 
voluntarily  enter  into  such  naval  service  of  her  Majesty,  and  shall  be  allowed  by 
his  master  to  continue  therein,  such  master,  in  case  he  shall  give  notice  to  the 
secretary  of  the  Admiralty  of  his  consent  to  his  apprentice  remaining  in  her 
Majesty's  said  service  during  the  residue  of  the  term  of  his  apprenticeship,  shall, 
upon  the  production  of  the  indenture  and  assignment  (if  any),  if  duly  registered, 
and  having  the  register  ticket  attached,  be  entitled  to  receive  to  his  own  use 
any  balance  of  wages  and  prize  money  that  may  become  due  and  payable  to  any 
such  apprentice  until  tlie  expiration  of  his  apprenticeship. 

XLVI.  And  whereas  great  mischiefs  have  arisen  from  masters  of  merchant 
ships  leaving  seamen  in  foreign  parts,  who  have  been  thus  reduced  to  distress, 
and  thereby  tempted  to  become  pirates  or  otherwise  misconduct  themselves, 
and  it  is  expedient  to  amend  and  enlarge  the  law  in  this  behalf;  be  it  therefore 
enacted.  That  if  any  master  of  a  ship  belonging  to  any  subject  of  her  Majesty 
shall  discharge  any  person  belonging  to  his  ship  or  crew  at  any  of  her  Majesty's 
colonies  or  plantations,  without  the  previous  sanction  in  writing  (to  be  endorsed 
on  the  agreement)  of  the  governor  or  other  officer  holding  the  chief  authority 
there,  or  of  the  secretary  or  other  officer  duly  appointed  by  the  government 
there  in  that  behalf,  or  in  the  absence  of  such  functionaries,  then  of  the  chief 
officer  of  customs  resident  at  or  near  such  port  or  place,  or  shall  discharge  any 
such  person  at  any  other  place  abroad  without  the  like  previous  sanction,  to  be 
so  endorsed  on  the  agreement  by  her  Majesty's  minister,  consul,  or  vice  consul 
there,  or  in  the  absence  of  any  such  functionary  then  of  two  respectable  mer- 
chants resident  there,  such  master  shall  be  guilty  of  a  misdemeanor ;  or  if  any 
master  of  any  such  ship  shall  abandon  or  leave  behind  at  any  such  colony  or 
plantation  any  person  belonging  to  his  ship  or  crew,  on  the  plea  or  pretence  of 
unfitness  or  inability  to  proceed  upon  the  voyage,  or  of  desertion  or  disappear- 
ance from  the  ship,  without  a  previous  certificate  in  writing  (to  be  endorsed  on 
tiie  agreement)  of  the  governor,  secretary,  or  other  officer  as  aforesaid,  or  in  the 
absence  of  such  functionary  then  of  the  chief  officer  of  customs  resident  at  or 
near  such  port  or  place,  certifying  such  unfitness,  inability,  desertion,  or  dis- 
appearance, or  shall  abandon  or  leave  behind  any  person  belonging  to  his  ship 
or  crew  at  any  other  place  abroad,  on  shore  or  at  sea,  upon  such  plea  or  pretence, 
without  the  like  previous  certificate  of  her  Majesty's  minister,  consul,  or  vice 
consul  there,  or  in  the  absence  of  any  such  functionary  then  of  two  respectable 
merchants,  if  there  be  any  such  at  or  within  a  reasonable  distance  from  the 
place  where  the  ship  shall  then  be,  such  master  shall  be  guilty  of  a  misdemeanor ; 
or  if  any  master  of  any  such  ship,  in  case  any  person  belonging  to  his  ship  or 
crew  shall  desert  from  the  said  ship  at  any  place  abroad,  shall  neglect  to  notify 
the  same  in  writing  to  one  of  such  functionaries  as  aforesaid,  if  there  be  any  such 
resident  at  or  near  the  place,  and  in  their  absence,  if  it  be  out  of  her  Majesty's 
dominions,  then  to  two  respectable  merchants,  if  there  be  such  at  or  near  the 
place,  within  twenty-four  hours  of  such  desertion,  such  master  shall  be  guilty 
of  a  misdemeanor;  and  the  said  functionaries  are  hereby  authorized  and  re- 
quired, and  the  said  merchants  are  authorized,  to  examine  into  the  grounds  of 
such  proposed  discharge,  or  into  the  plea  or  pretence  of  such  unfitness,  inability, 
desertion,  or  disappearance  as  aforesaid,  in  a  summary  way,  upon  oath  (which 
oath  they  are  hereby  respectively  authorized  to  administer),  and  to  grant  or 
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Forcing  seamen 
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misdemeanor. 
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refuse  such  sanction  or  certificate  according  to  the  circumstances,  and  as  it  shall 
appear  to  them  to  be  just. 

XLVII.  And  be  it  enacted,  That  If  the  master  of  any  ship  belonging  to  any 
of  her  Majesty's  subjects,  or  the  mate  or  other  officer  of  such  ship,  shall  wrong- 
fully force  on  shore  and  leave  behind,  or  shall  otherwise  wilfully  and  wrongfully 
leave  behind  on  shore  or  at  sea,  in  or  out  of  her  Majesty's  dominions,  any  per- 
son belonging  to  his  ship  or  crew,  before  the  completion  of  the  voyage  for  which 
such  person  was  engaged,  or  the  return  of  the  ship  to  the  United  Kingdom, 
such  master,  mate,  or  other  officer  shall  be  guilty  of  a  misdemeanor ;  and  every 
misdemeanor  mentioned  or  created  by  this  act  shall  and  may  be  prosecuted  by 
Information  at  the  suit  of  her  Majesty's  attorney-general,  or  by  indictment  or 
otiier  legal  proceeding  in  any  court  having  criminal  jurisdiction  in  her  Ma- 
jesty's dominions  at  home  or  abroad  ;  and  the  offence  may  be  laid  and  charged 
in  the  said  information,  indictment,  or  other  legal  proceeding  to  have  been  com- 
mitted in  the  county  or  place  where  the  offender  shall  happen  to  be,  who,  being 
convicted  thereof,  shall  be  liable  to  fine  or  imprisonment,  or  both,  as  to  the 
court  before  whom  he  is  tried  shall  seem  meet ;  and  every  court  is  hereby  au- 
thorized to  issue  a  commission  or  commissions  for  the  examination  of  any  wit- 
ness or  witnesses  who  may  be  absent  or  out  of  the  jurisdiction  of  the  court ; 
and  at  the  trial  the  depositions  taken  under  such  commission  or  commissions,  if 
such  witness  or  witnesses  shall  be  tiien  absent,  shall  be  received  in  evidence. 

XLVIII.  And  be  it  enacted,  That  if  any  master  shall,  contrary  to  the  pro- 
visions of  this  act,  discharge,  abandon,  or  leave  behind  any  seaman  or  other  per- 
son belonging  to  the  ship  or  crew,  with  or  without  his  consent,  it  shall  be 
incumbent  on  such  master,  in  any  information,  indictment,  or  other  proceeding 
against  him  to  produce  or  prove  such  sanction  or  respective  certificate  as  afore- 
said, or  prove  the  impracticability  of  obtaining  such  certificate. 

XL IX.  And  be  it  enacted.  That  every  such  master  who  shall  leave  any  sea- 
man or  other  person  as  aforesaid  on  shore  at  any  such  colony  or  plantation  or 
place  abroad,  under  a  certificate  of  his  not  being  in  a  condition  to  proceed  on 
the  voyage,  shall  deliver  to  one  of  the  said  functionaries,  or  if  there  be  none 
such  to  any  two  respectable  merchants  there,  or  if  there  be  but  one  then  to  such 
one  merchant,  a  just  and  true  account  of  the  wages  due  to  such  person,  and  pay 
the  same  either  in  money  or  by  a  bill  drawn  upon  the  owner ;  and  if  by  bill, 
then  such  functionaries  or  merchants  are  respectively  authorized  and  required, 
by  endorsement  on  such  bill,  to  certify  that  the  same  is  drawn  for  money  due 
on  account  of  seamen's  wages,  or  to  that  effect;  and  any  master  who  shall 
refuse  or  neglect  to  deliver  a  just  and  true  account  of  such  wages,  or  to  pay  the 
amount  thereof  in  money  or  by  bill  as  aforesaid,  shall  for  every  such  offence  or 
default  forfeit  and  pay  the  sum  of  ten  pounds,  and  every  master  who  shall  deliver 
a  false  account  of  such  wages  shall  for  every  such  offence  forfeit  and  pay  the 
sum  of  twenty  pounds. 

L.  Provided  always,  and  be  it  enacted,  Tliat  nothing  in  this  act  or  in  any 
agreement  contained  shall  prevent  any  seaman  or  person  belonging  to  any  ship 
or  vessel  whatever  from  entering  or  being  received  into  the  naval  service  of  her 
Majesty,  nor  shall  any  such  entry  be  deemed  a  desertion  from  the  ship  or  ves- 
sel, nor  shall  such  seaman  or  other  person  thereby  incur  any  penalty  or  for- 
feiture whatever  either  of  wages,  clothes,  or  eff'ects,  or  other  matter  or  thing ; 
and  no  master  or  owner  shall  insert  or  introduce,  or  permit  to  be  inserted  or 
introduced,  into  any  articles  or  agreement,  any  clause,  engagement,  or  stipula- 
tion whereby  any  seaman  or  other  person  shall  or  may  incur  any  forfeiture  or 
be  exposed  to  loss  in  case  he  shall  enter  into  her  Majesty's  naval  service  ;  and 
if  inserted,  the  clause,  engagement,  or  stipulation  shall  be  void,  and  the  offender 
shall  thereby  incur  a  penalty  of  twenty  potmds. 

LI.  And  be  it  enacted.  That  when  any  seaman  shall  quit  any  such  ship  or 
vessel  as  aforesaid,  in  order  to  enter  into  her  Majesty's  naval  service,  and  shall 
thereupon  be  actually  received  into  such  service,  not  having  previously  com- 
mitted any  act  amounting  to  and  treated  by  the  master  as  desertion,  he  shall  be 
entitled  immediately  upon  such  entry  to  have  his  register  ticket  and  all  his 
clothes  and  effects  on  board  such  ship  or  vessel  delivered  to  him,  and  to  receive 
from  the  master  the  proportionate  amount  of  his  wages  up  to  the  period  of  such 
entry,  to  be  paid  either  in  money  or  by  a  bill  on  the  owner  ;  all  which  register 
ticket,  clothes,  effects,  money,  or  bill  such  master  is  hereby  required  to  deliver 
and  pay  to  him  accordingly,  under   a  penalty  of  twenty  pounds  for  any  refusal 
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or  neglect,  to  be  recovered  with  full  costs  of  suit  by  such  seaman  ;  but  in  case    and  payment  of 

the  master  shall  have  no   means  of  ascertaining  the  balance,  he  shall  make  out    any  wages  that 

and  deliver  to  such  seaman  a  certificate  of  the  period  of  his  service,  and  the  rate    may  be  due. 

of  wages  he  is  entitled  to,  producing  at   the  same  time  to  the  commanding  or 

other  officer  of  her  Majesty's  vessel  the  agreement  with  the  seaman  ;  and  every 

such  master,  upon  the  delivery  of  such  register  ticket,  clothes,  and  effects,  and 

the  settlement  of  such  wages  in  manner  herein  mentioned,  shall  receive  from 

the  officer  in  command  of  the  vessel  into  which  the  seaman  shall  have  entered  a 

certificate  of  such   entry,  endorsed  on  the  agreement,  and  signed  by  the  said 

officer,  which  such  office  is  hereby  required  to  give. 

LII.    And  be  it  enacted,  That  if  any  person  shall  be  discharged,  or  wilfully    Power  for  her 
and  wrongfully  left  behind  or  abandoned,  at  any  place  beyond  seas,  in  or  out  of  Majesty  to  sue 
her  Majesty's  dominions,  by  any  master,  mate,  or  other  officer,  contrary  to  the    for  the  amount 
provisions  of  this  act,  and  shall  become  distressed,  and  be  relieved  under  the    advanced  for 
provisions  of  an  act  passed  in  the  eleventh  year  of  the  reign  of  his  late  Majesty    the  relief  of 
king  George  the  Fourth  for  amending  and  consolidating  the  laws  relating  to    seamen  left 
the  pay  of  the  royal  navy,  or  any  act  hereafter  to  be  passed  for  that  purpose,  or    abroad, 
if  any  person  shall,  as  principal  or  agent,  engage  any  subject  of  her  Majesty  to 
serve   in  any  vessel  belonging  to  any  foreign  power,  or  to  the  subject  of  any 
foreign  state,  and  such   last-mentioned  person  shall  become  distressed  and  be 
relieved  as  aforesaid,  then,  in  addition  to  the  wages  due  from  such  master  or 
owner  or  person  making  such  engagement,  and  the  penalties  to  which  such 
master  may  be  liable,  her  Majesty  shall  be  entitled  to  sue  such  master  or  the 
owner  of  the  ship,  or  any  person  who  shall  have  made  such  engagement  as 
aforesaid,  at  the  discretion  of  the  commissioners  for  executing  the  office  of  lord 
high  admiral  of  the  United  Kingdom,  for  all  the  charges  and  expences  which 
shall  have  been  incurred  in  or  for  the  subsistence,  necessary  clothing,  and  con- 
veyance home  or  burial  (should  he  die  abroad  or  before  reaching  home)  of  any 
such  seaman  or  person   relieved  as  aforesaid,  as  money  paid  to  the  use  of  such 
master  or  owner  or  other  person,  who  shall   have  made  such  engagement  as 
aforesaid,  and  recover  the  same,  together  with  full  costs  of  the  suit,  in  the  same 
manner  as  other  debts  due  to  her  Majesty  are  recoverable  ;  and  in  any  proceed- 
ing for  that  purpose  proof  of  the  account  furnished  to  the  said  commissioners 
by  any  such  functionaries,  or  by  such  two  merchants,  or  one  merchant,  according 
to  the  case,  as  provided  by  the  said  act  of  the  eleventh  year  of  king  George  the 
Fourth,  shall,  together  with  the  proof  of  payment  by  the  said  commissioners,  or 
by  the  paymaster  general,  of  the  charges  incurred  on  account  of  any  such  person, 
be  sufficient  evidence  that  such  person  was  relieved   and  conveyed  home  or 
buried  at  her  Majesty's  expence ;  and  the  court   in  which  any  proceeding  for 
the  recovery  of  the  said  money  shall  be  instituted  is  hereby  authorized  to  issue 
a  commission  or  commissions  for  the   examination  of  witnesses,  and  the  depo- 
sitions taken  under  such  commission  or  commissions  shall  be  used  as  evidence. 

LI  1 1.    And  be  it  enacted.  That  if  any  ship  belonging  to   a  subject  of  her    Ship's  agree- 
Majesty  (except  packets  for  passengers  in  the  course  of  their  voyage)  shall  arrive    ment,  inden- 
at  any  foreign  port,  where  there  shall  be  a  British  consul  or  vice  consul,  or  at    tures,  and 
any  port  in  a  British  colony,  and  remain  thereat  for  forty-eight  hours,  the  master    assignments  of 
shall,  within  forty-eight  hours  of  the  ship's  arrival,  deliver,  or  cause  to   be    apprenticeship, 
delivered  to  such  consul  or  vice  consul  at  such  foreign  port,  or  to  the  collector    and  register 
or  comptroller  of  the  customs  at  such  port  of  a  British  colony,  the  agreement  or    tickets,  on  ar- 
agreements  before  mentioned,  together  with  an  account  at  the  foot  of  such  agree-    rival  at  a 
ment  of  all  apprentices  on  board,  setting  forth  their  Christian  and  surnames  at    foreign  port,  to 
full  length,  the  dates  of  the  registry  of  their  indentures  and  assignments  respec-    be  deposited 
tively,   and  the  ports  at  which  and  the  time  when  they  were  registered,  and   with  the  con- 
also  all  indentures  and  assignments  of  apprenticeships,  and  the  register  tickets   sul,  and  at  a 
of  all  the  crew  who  shall  be  subjects  of  her  Majesty,  the  whole  to  be  kept  by    colony  with  the 
such  consul  or  vice  consul,  collector  or  comptroller,  as  the  case  may  be,  during    officers  of 
the  ship's  stay  in  such  port,  and  (excepting  the  register  tickets  of  deserters,  which    customs, 
are  to  be  transmitted  by  such  functionaries   to  the  registrar  of  seamen,)  to  be 
returned  to  the  master  a  reasonable  time  before  his  departure,  with  a  certificate 
endorsed  on  such  agreements  respectively,  stating  when  the  same  were  respectively 
delivered  and  returned,  without  any  fee  or  charge  being  made  for  the  same ; 
and  in  case  it  shall  appear  that  the  required  number  of  apprentices  are  not  on    Consuls  to 
board,  or  that  the  required  forms  or  existing  laws  have  been   in  any  respect    make  endorse- 
neglecteS  or  transgressed,  such  consul  or  vice  consul,  collector  or  comptroller,    ments  on  agree- 
ments. 
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Penalty  on 
mjisters  for 
neglect,  &c. 


No  seaman  to 
be  shipped  at  a 
foreign  port 
without  the 
sanction  of  the 
consul. 

Masters  to  pro- 
duce agree- 
ment, &c.  to  the 
officers  of 
Queen's  ships. 


Penalty. 


Consuls,  regis- 
trar, and  offi- 
cers of  customs 
empowered  to 
require  produc- 
tion of  the 
agreement, 
muster  roll, 
c\c. 


Penalty  on 
master  refusing 
to  produce. 


Survey  of  pro- 
visions, &c. 


If  provisions 
are  found  in- 
sufficient, &c. 


shall  make  an  endorsement  to  that  effect  on  such  agreement,  and  forthwith 
transmit  a  copy  of  such  endorsement,  with  the  fullest  information  he  can  collect 
regarding  such  neglect  or  transgression,  to  the  said  registrar ;  and  if  any  ma.ster 
shall  neglect  to  deliver  any  agreement,  indenture,  assignment  or  register  ticket, 
or  such  account  as  aforesaid,  he  shall  for  every  such  neglect  or  default  forfeit  and 
pay  the  sum  of  twenty  pounds  ;  or  if  any  master  shall  deliver  any  false  or  in- 
correct account,  he  shall  for  every  such  offence  forfeit  and  pay  the  sum  of  thirty 
pounds. 

LI  V.  And  be  it  enacted,  That  no  seaman  shall  be  shipped  at  any  such  foreign 
port  by  any  such  master,  except  with  the  sanction  of  such  consul  or  vice  consul, 
to  be  endorsed  or  certified  on  the  agreement,  under  a  penalty  of  twenty  pounds, 
to  be  forfeited  by  the  master  for  every  seaman  so  shipped. 

L  V.  And  be  it  enacted.  That  the  master  of  every  ship  belonging  to  any  sub- 
ject of  her  Majesty  shall  and  he  is  hereby  required  to  produce  and  show  the  log 
book,  muster  roll  of  the  ship,  and  the  agreement  or  agreements  with  his  crew, 
their  register  tickets,  and  the  indentures  of  his  apprentices,  and  the  assignments 
thereof,  and  a  list  of  all  the  passengers  and  persons  on  board,  to  the  captain, 
commander,  or  other  commissioned  officer  of  any  of  her  Majesty's  ships  or  ves- 
sels requiring  the  production  and  sight  thereof;  and  that  it  shall  be  lawful  for 
any  such  officer  in  her  Majesty's  naval  service  to  muster  the  crew  (including 
apprentices)  of  any  ship  belonging  to  any  such  subject,  in  order  to  be  satisfied 
that  the  provisions  of  this  act,  and  every  other  act  by  which  the  crews  of  such 
ships  as  aforesaid  are  regulated,  and  the  laws  relating  to  navigation,  have  been 
duly  kept  and  complied  with  ;  and  if  any  master  shall,  upon  being  required  so 
to  do  by  any  such  officer,  neglect  or  refuse  to  produce  such  log  book,  muster 
roll,  or  agreement,  register  tickets,  indentures,  and  assignments,  and  lists  of  pas- 
sengers and  persons,  or  any  of  them,  or  shall  obstruct  any  officer  in  the  execu- 
tion of  his  duty  in  mustering  the  said  crew,  or  shall  produce  any  false  log  book, 
muster  roll,  or  list,  he  shall  for  every  such  offence  forfeit  and  pay  the  sum  of 
twenty  pounds. 

L  VI.  And  be  it  enacted.  That  for  the  better  carrying  into  effect  the  purposes 
of  this  act  it  shall  be  lawful  for  her  Majesty's  consuls  and  vice  consuls  in  foreign 
ports,  and  for  the  said  registrar  and  his  assistant,  and  also  for  the  respective 
chief  officers  of  the  customs  at  the  several  ports  of  the  United  Kingdom  and  of 
the  British  possessions  abroad,  to  demand  from  the  master  of  every  ship  be- 
longing to  a  subject  of  her  INIajesty  the  production  of  the  log  book,  muster  roll 
of  the  ship,  and  such  agreements,  register  tickets,  indentures,  and  assignments 
as  aforesaid,  and  a  list  of  passengers  and  persons  on  board,  and  to  muster  the 
crew  (including  apprentices)  of  such  ship,  and  to  summon  the  master  to  appear 
before  them,  and  give  any  explanation  they  may  respectively  require  regarding 
the  said  crew,  ship,  or  documents,  for  the  purpose  of  ascertaining  whether  the 
provisions  of  this  act,  and  every  other  act  by  which  the  crews  of  such  ships  as 
aforesaid  are  regulated,  and  the  laws  relating  to  navigation,  have  been  kept  and 
complied  with,  and  to  take  copies  of  all  or  any  of  such  documents ;  and  if  any 
such  master,  on  such  demand  being  made,  shall  refuse  to  produce  such  log 
book,  muster  roll,  agreements,  register  tickets,  indentures,  and  assignments,  and 
list  of  passengers  and  persons,  or  refuse  to  allow  copies  to  be  taken,  or  shall  re- 
fuse to  permit  his  crew  to  be  so  mustered,  or  shall  refuse  to  appear  and  give 
such  explanation  as  aforesaid,  or  shall  wilfully  deceive  or  mislead  the  person 
before  whom  he  shall  so  appear,  he  shall  for  every  such  neglect,  refusal,  or 
offence  forfeit  and  pay  the  sum  of  twenty  pounds. 

LVII.  And  be  it  enacted.  That  it  shall  and  may  be  lawful  for  any  consul  or 
vice  consul  of  her  Majesty,  and  for  any  collector  or  comptroller  of  the  customs, 
upon  complaint  made  by  any  three  or  more  of  the  crew,  to  survey  and  examine, 
or  cause  to  be  surveyed  and  examined,  the  provisions,  water,  and  medicines  put 
or  supplied  on  board  any  ship  for  the  use  and  consumption  of  the  crew  ;  and 
if  on  such  survey  and  examination  it  shall  be  found  that  such  provisions, 
water,  or  medicines,  are  of  a  bad  quality,  or  unfit  for  use,  or  not  appropriate,  or 
there  shall  not  appear  to  be  a  sufficient  quantity  thereof,  the  surveying  officer 
shall  signify  the  same  in  writing  to  the  master  of  the  ship  ;  and  if  such  master 
shall  not  thereupon  provide  other  fit  and  proper  provisions,  water,  or  medicines 
in  lieu  of  any  which  may  be  signified  by  the  said  surveying  officer  to  be  of  a 
bad  quality,  or  unfit  for  use,  or  not  appropriate,  or  if  any  such  master  shall  not 
thereupon  procure  the  requisite  quantity  of  provisions,  water,  and  medicines,  or 
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For  the  safe 
custody,  and 
conveyance  of 
offenders  to 
England. 


shall  use  any  provisions,  water,  or  medicines  which  shall  have  been  signified  by 
the  surveying  officer  to  be  of  a  bad  quality,  or  unfit  for  use,  or  not  appropriate, 
he  shall  in  each  and  every  of  such  cases  be  guilty  of  a  misdemeanor. 

LVIIL  And  be  it  enacted,  That  all  offences  against  the  property  or  person  As  to  offences 
of  any  subject  of  her  Majesty,  or  of  any  foreigner,  which  shall  be  committed  in  committed  at 
or  at  any  port  or  place,  either  ashore  or  afloat,  out  of  the  dominions  of  her  foreign  ports. 
Majesty,  by  the  master  and  crew  (including  apprentices),  or  any  or  either  of 
them,  belonging  to  any  ship  subject  to  any  of  the  provisions  of  this  act.  or  who 
within  three  months  before  the  committal  of  the  offence  shall  have  been  the 
master  thereof,  or  shall  have  formed  part  of  any  such  crew,  shall  be  and  they 
are  hereby  declared  to  be  offences  of  the  same  nature  respectively,  and  to  be 
liable  to  the  same  punishments  respectively,  as  if  they  had  been  committed  on 
the  high  seas  and  other  pljftes  within  the  jurisdiction  of  the  Admiralty  of 
England,  and  shall  be  inquired  of,  heard,  tried,  and  determined  and  adjudged 
in  the  same  manner  as  if  such  offences  had  been  committed  within  such  jurisdic- 
tion ;  and  when  any  trial  for  such  offences,  or  for  any  misdemeanor  against  the 
provisions  of  this  act,  shall  take  place  before  any  justices  or  judges  of  oyer  and 
terminer  and  gaol  delivery,  it  shall  be  lawful  for  the  court  to  order  and  direct 
the  payment  of  the  costs  and  expences  of  the  prosecution,  as  in  the  case  of  costs 
and  expences  of  prosecutions  for  offences  committed  within  the  jurisdiction  of 
the  Admiralty  of  England. 

LIX.  And  be  it  enacted,  That  whenever  any  complaint  shall  be  made  to  any 
of  her  Majesty's  consuls  or  vice  consuls  of  any  such  offence,  or  of  any  offence 
having  been  committed  at  sea  by  the  master  and  crew  (Including  apprentices), 
or  any  or  either  of  them,  belonging  to  any  ship  subject  to  any  of  the  provisions 
of  this  act,  it  shall  be  lawful  for  any  such  consul  or  vice  consul  to  inquire  Into 
the  case,  upon  oath,  and  at  his  discretion  to  cause  any  offender  to  be  placed 
under  all  necessary  restraint,  so  far  as  it  may  be  in  his  power,  so  that  he  may 
be  sent  and  conveyed  in  safe  custody  to  England  as  soon  as  practicable,  in  any 
vessel  of  her  Majesty,  or  of  any  of  her  subjects,  to  be  there  proceeded  against 
according  to  law  ;  and  the  costs  and  charges  of  imprisoning  any  such  offender, 
and  of  conveying  him  and  the  witnesses  to  England,  if  not  conveyed  in  the  ship 
to  which  they  respectively  belong,  shall  be  considered  and  deemed  as  part  of 
the  costs  of  the  prosecution,  or  be  paid  as  costs  Incurred  on  account  of  seafaring 
subjects  of  the  United  Kingdom  left  in  distress  in  foreign  parts  ;  and  all  depo- 
sitions taken  before  any  consul  or  vice  consul  abroad,  and  certified  under  his 
official  seal  to  be  the  depositions,  and  that  they  were  taken  In  the  presence  of 
the  party  accused,  shall  be  admitted  in  evidence  in  all  courts  having  criminal 
jurisdiction,  and  otherwise,  in  like  manner  as  depositions  taken  before  any  jus- 
tice of  the  peace  in  England  now  are  or  may  be  ;  and  the  register  ticket  of  every 
offender  shall  be  delivered  up  to  her  Majesty's  consul  or  vice  consul,  as  the  case 
may  be,  and  be  transmitted  by  him  to  the  registrar  of  seamen. 

LX.    And  be  It  enacted.  That  it  shall  be  lawful  for  any  consul  or  vice  consul    As  to  the  con- 
to  order  a  passage  to  England  for  any  such  offender  or  offenders,  under  necessary    veyance  of 
restraint,  and  also  for  the  witnesses ;   and  the  master  or  other  person,  having    offenders  and 
the  charge  of  any  ship  or  vessel  belonging  to  any  subject  of  her  Majesty  bound    witnesses  to 
for  England,  shall,  and  he  is  hereby  required  to  receive  and  afford  a  passage  and    England, 
subsistence  during  the  voyage  to  any  such  offender  or  offenders  and  witnesses, 
not  exceeding  the  rate  of  one  offender  or  two  witnesses  for  every  one  hundred 
tons  of  his  ship's  burden ;  and  on  his  ship's  arrival  in  England  the  master  of 
any  vessel  belonging  to  a  subject  of  her  Majesty  shall  take  or  cause  to  be  taken 
the  offender  or  offenders  before  a  justice  of  the  peace,  who  shall  deal  with  the 
matter  as  in  cases  of  offences  committed  upon  the  high  seas ;   and  in  case  the 
master  or  other  person  having  the  charge  of  any  ship  or  vessel  belonging  to  any 
subject  of  her  Majesty,  when  required  by  the  consul  or  vice  consul  to  receive 
and  afford  a  passage  to  any  offender  or  witness,  shall  not  receive  and  afford  such 
passage,  or  shall  not  take  or  cause  to  be  taken  the  offender  or  offenders  before 
a  justice  of  the  peace  as  aforesaid,  every  such  master  shall  be  liable  to  a  penalty 
of  fifty  pounds;   and  the  seaman,  if  acquitted,  shall  receive  his  register  ticket 
again  upon  due  application  to  the  registrar  of  seamen. 

LXI.   And  be  it  enacted.  That  this  act  shall  not  extend  or  apply  to  any  ship    As  to  ships 
registered  in  or  belonging  to  any  British  colony  having  a  legislative  assembly,    belonging  to 
or  to  the  crew  of  any  such  ship,  while  such  ship  shall  be  within  the  precincts  of    British  colo- 
such   colony ;    but  every  ship   belonging  to  any  colony  or  possession  of  her    nies. 
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Majesty,  when  proceeding  from  one  part  of  \he  United  Kingdom  to  another,  or 
from  the  United  Kingdom  to  the  islands  of  Jersey,  Guernsey,  Alderney,  Sark, 
or  Man,  or  from  any  port  in  the  United  Kingdom  to  any  port  or  possession  of 
any  foreign  power  or  country,  or  to  any  colony  to  which  the  ship  shall  not 
belong,  shall  be  held  to  come  witliin  the  provisions  of  this  act ;  and  this  act  is 
hereby  extended  to  the  same ;  and  the  owner,  master,  and  crew,  including 
apprentices,  of  such  ship  so  trading  as  aforesaid,  shall  be  and  are  hereby  declared 
liable  to  the  provisions  of  this  act  as  fully  as  the  owner,  master,  and  crew  of  any 
British  registered  ship,  and  this  act  and  the  provisions  thereof  (except  so  far  as 
the  same  relate  to  agreements,  register  tickets,  and  having  apprentices,)  shall  also 
extend  and  apply  to  ships  belonging  to  all  of  her  Majesty's  colonies  and  pos- 
sessions abroad,  wherever  otherwise  proceeding  or  trading,  and  to  the  owners, 
masters,  and  crews  of  such  ships  when  any  such  shij)  shall  be  beyond  the  precincts 
of  the  colony  or  possession  to  which  she  shall  belong;  and  all  certificates  and 
sanctions  required  by  this  act  to  be  endorsed  on  agreements  shall,  in  the  case  of 
ships  last  referred  to,  be  otherwise  given  in  writing  where  no  written  agreement 
exists. 
Recovery  of  LXII.   And  be  it  enacted.  That  all  penalties  and  forfeitures  imposed  by  this 

penalties.  act,  and  for  the  recovery  whereof  no   specific   mode  is   herein-before  provided, 

shall  and  may  be  recovered,  with  costs,  either  in  any  of  her  Majesty's  courts 
of  record  at  Westminster,  Edinburgh,  or  Dublin,  or  in  the  colonies  or  terri- 
tories under  the  government  of  the  East  India  Company,  at  the  suit  of  her 
Majesty's  law  officers  respectively,  or  at  the  suit  of  any  person,  by  information 
and  summary  proceeding  before  any  justice  or  justices  of  the  peace  in  and  for 
any  part  of  her  Majesty's  dominions,  or  the  territories  under  the  government  of 
the  East  India  Company,  where  or  near  to  the  place  where  the  offence  shall  be 
committed  or  the  offender  shall  be  ;  and  if  proceedings  for  the  recovery  of  any 
forfeiture  or  penalty  imposed  bj'  this  act,  or  for  the  recovery  of  any  debt  due  to 
her  Majesty,  be  cornmenced  in  any  of  her  Majesty's  courts,  the  court  in  which 
such  proceedings  shall  be  instituted  is  hereby  authorized  to  issue  a  commission 
or  commissions  in  or  out  of  her  Majesty's  dominions  for  the  examination  of 
witnesses,  and  the  depositions  taken  thereunder  shall  be  used  and  admitted  in 
evidence  ;  and  in  case  of  a  summary  conviction  under  this  act,  and  the  sum  im- 
posed as  a  penalty  by  the  justice  or  justices  shall  not  be  paid,  either  imme- 
diately after  the  conviction  or  within  such  period  as  the  justice  or  justices  shall 
at  the  time  of  the  conviction  appoint,  it  shall  be  lawful  for  the  convicting  justice 
or  justices  to  commit  the  offender  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour,  according 
to  the  discretion  of  the  justice  or  justices,  for  any  term,  not  exceeding  six  calen- 
dar months,  the  commitment  to  be  determinable  upon  payment  of  the  amount 
Application  of  and  costs;  and  all  penalties  and  forfeitures  mentioned  in  this  act,  for  which  no 
forfeitures.  specific  application  is  herein-before  provided,  shall,  when  recovered,  be  paid  and 

applied  in  manner  following;  (that  is  to  say,)   so  much  thereof  as  the  court  or 
»  the  convicting  justice  or  justices  shall  determine,  but  not  exceeding  one  moiety, 

shall  be  paid  to  the  informer  or  person  upon  whose  discovery  or  information 
the  same  shall  be  recovered,  and  the  residue  shall  be  paid  to  the  Seamen's  Hos- 
pital Society  :  Provided  always,  that  it  shall  be  lawful  for  the  court  before 
which,  or  the  justice  or  justices  before  whom,  any  proceedings  shall  be  instituted 
for  the  recovery  of  any  pecuniary  penalty  imposed  by  this  act,  to  mitigate  or 
reduce  such  penalty  as  to  such  court  or  justices  respectively  shall  appear  just 
and  reasonable ;  but  no  such  penalty  shall  be  reduced  to  less  than  one  third  of 
its  original  amount ;  and  it  shall  be  lawful,  in  the  discretion  of  the  said  court, 
or  of  the  said  justice  or  justices  hearing  the  complaint,  to  order  such  costs 
against  the  informing  or  complaining  party  failing  to  prove  the  charge  as  the 
said  court  or  justice  or  justices  may  deem  fit,  and  such  costs  shall  be  recover- 
able in  the  same  manner  as  ])enalties  under  this  act,  and  be  paid  as  such  court 
or  justice  or  justices  shall  direct ;  provided  also,  that  all  proceedings  so  to  be 
instituted  shall  be  commenced  within  two  years  next  after  the  commission  of 
the  offence,  if  the  same  shall  have  been  committed  at  or  beyond  the  Cape  of 
Good  Hope  or  Cape  Horn,  or  within  one  year  if  committed  elsewhere,  or 
within  two  calendar  months  after  the  return  of  the  offender  and  the  complaining 
party  to  the  United  Kingdom. 
Definition  of  LXIII.    And  to  avoid  doubts  in  the  construction  of  this  act,  be  it  enacted, 

the  terms  That  every  person  having  the  charge  or  command  of  any  ship  belonging  to  any 
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subject  of  her  Majesty  shall,  within  the  meaning  and  for  the  purposes  of  this 
act,  be  deemed  and  taken  to  be  the  master  of  such  ship ;  and  that  every  person 
(apprentices  excepted)  who  shall  be  employed  or  engaged  to  serve  in  any 
capacity  on  board  the  same  shall  be  deemed  and  taken  to  be  a  seaman,  within 
the  meaning  and  for  the  purposes  of  this  act ;  and  that  the  term  "  ship  "  shall 
be  taken  and  understood  to  comprehend  every  description  of  vessel  navigating  on 
any  sea  or  channel,  or  waters  outside  the  mouths  of  rivers,  and  also  every  vessel 
passing  beyond  the  precincts  of  a  port ;  and  that  the  term  "  owner  "  shall  be 
taken  and  understood  to  comprehend  all  the  several  persons,  if  more  than  one, 
to  whom  the  ship  shall  belong. 

LXIV.  And  be  it  enacted.  That  if  any  person,  being  a  Malay,  Lascar, 
or  native  of  the  territories  under  the  government  of  the  East  India  Company, 
or  if  any  Asiatic  or  African  seaman,  having  been  brought  to  the  United  King- 
dom on  board  any  ship,  shall  be  found,  or  be  in  the  United  Kingdom  in  distress 
for  want  of  food,  clothing,  or  other  necessaries,  it  shall  and  may  be  lawful  for  the 
commissioners  for  executing  the  office  of  lord  high  admiral  of  the  United  King- 
dom, at  their  discretion,  to  supply  necessary  and  reasonable  relief  to  every  such 
person  and  seaman,  and  to  maintain  him  until  he  shall  be  sent  on  board  some 
ship  for  the  purpose  of  being  conveyed  to,  or  near  to  the  port  from  which  he 
was  shipped,  and  also  to  pay,  defray,  and  advance  the  money  necessary  to  procure 
every  such  person  and  seaman  a  proper  and  sufficient  passage  to  such  port ;  and  all 
such  sum  or  sums  of  money  as  shall  be  paid  and  advanced  by,  or  by  order  of  the 
said  commissioners  for  or  on  account  of  such  relief,  maintenance,  and  passage 
shall  be,  and  become  a  debt  due  to  her  Majesty,  and  be  recoverable  as  such,  with 
full  costs  of  suit,  in  the  courts  of  law  either  in  her  Majesty's  dominions  or  in 
the  territories  under  the  government  of  the  East  India  Company,  from  the 
owner  and  master,  or  either  of  them,  of  the  ship  on  board  whereof  such  person 
or  seaman  shall  have  been  brought  from  Asia  or  Africa ;  but  nothing  herein 
contained  shall  repeal  or  annul  any  other  act  or  acts  now  in  force  for  the  relief, 
and  conveyance  home  of  any  Asiatic  or  African  person  or  seaman. 

LXV.  And  be  it  enacted,  That  this  act  may  be  amended  or  repealed  by  any 
act  to  be  passed  during  the  present  session  of  parliament. 


"  Master," 
"  Seaman," 
"Ship,"   and 
"  Owner." 


As  to  relief  to 
persons  from 
Asia  and  Africa 
becoming  dis- 
tressed in  the 
United  King- 
dom. 


Act  may  be 
amended  this 
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SCHEDULE  (E.) 


This  is  to  certify,  That  whose  register  ticket  is  numbered 

served  as  on  board  the  of  the  port  of 

of  the  burden  of  tons,  from  the  day  of  to  the 

day  of  and  that  he  was  discharged  from  the  said  ship  on  at 

Dated  this  day  of  184  . 

Master. 


SCHEDULE  (F.) 


1.  What  is  your  Christian  and  surname  ? 

2.  Have  you  or  have  you  not  been  registered  before  ? 

3.  Where  were  you  born,  and  when  ? 

4.  When  did  you  first  go  to  sea? 

5.  In  what  capacity  did  you  go,  and  in  what  capacity  have  you  since  served  ? 

6.  Have  you  or  have  you  not  served  in  the  royal  navy  ? 

7.  If  you  have,  how  long  ?  and  in  what  ships  ?  and  in  what  capacity  ? 

8.  Have  you  or  have  you  not  been  in  foreign  service? 

9.  If  you  have,  how  long?  and  in  what  capacity?  and  under  what  flag? 

10.  How  have  you  been  generally  employed  at  sea? 

11.  Where  is  your  usual  place  of  residence  when  unemployed  ? 


SCHEDULE  (G.) 


Names  and  distinguishing  numbers  of  the  register  tickets,  of  the  crew  (including 
apprentices)  now  serving  on  board  the  of  the  port  of 

of  the  burden  of  tons,  on  taking  departure  from  the  port  of 

in  the  United  Kingdom,  bound  on  a  voyage  to 


No.  and  Date 
of  Ship's  Register. 

Name. 

Capacity. 

Number  of 
Register  Ticket. 

Dated  this 


day  of 


184 


Master. 


Particulars  to  be  clearly  and  legibly  set  forth. 


LAWS   RELATING   TO   MERCHANT   SEAMEN.  CCXcI 

SCHEDULE  (PL) 


Form  of  Parish  Apprentices^  Indenture. 

This  Indenture,  made  the  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  witnesseth,  That 

overseers 
of  the  poor  of  the  [parish]  of»  in  the  division  of 

in  the  county  of  in  the  presence  of 

and  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 

county  acting  in  and  for  the  said  division  in  which  the  said  [parish 

or  union]  is  situate,  do  by  this  indenture,  duly  executed  by  the  said  justices  in 
testimony  of  their  having  been  satisfied  that  the  boy  hereby  and  hereafter  bound 
and  named  hath  attained  the  age  herein-after  mentioned,  and  is  of  sufficient 
health  and  strength  as  required  by  the  statute  in  such  case  made  and  provided, 
bind,  put  out,  and  place,  with  his  own  free  will  and  consent,  and  not  otherwise, 

a  poor  boy  of  the  said  [parish  or  union],  aged 
years,  as  appears  by  the  copy  of  the  entry  of  his  baptism  in  Uie  register  book  of 
the  parish  of  in  the  county  of  hereunto 

annexed  f ,  who  is  now  [and  whose  parents  and 

]  are  now,  chargeable  to  and  maintained  by  the  said  [parish]  of 

apprentice  in  the  sea  service  to  one  of  her  Majesty's 

subjects  of  the  [parish]  of  in  the  county  of 

being  the  master  \  of  the  ship  called  registered 

in  the  port  of  being  a  port  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  with  him  the  said  his  executors  and  ad- 

ministrators, and  the  assign  or  assigns  of  the  widow  or  of  the  executors  and 
administrators  of  the  said  to  dwell,  remain,  and  serve  from  the 

day  of  the  date  of  these  presents  for  so  long  time  and  until  the  said  apprentice 
shall  attain  the  age  of  twenty-one  years  ;  during  all  which  term  the  said  appren- 
tice, his  said  master,  his  executors  and  administrators,  or  the  assign  or  assigns  of 
the  widow  or  of  the  executors  or  administrators,  of  the  said 
shall  well  and  faithfully  serve;  his  and  their  secrets  keep;  his  and  their  lawful 
commands  everywhere  gladly  do  and  execute  ;  hurt  or  damage  to  his  said 
master,  his  executors  or  administrators,  or  the  said  assign  or  assigns,  he  shall 
not  do,  consent  or  see  to  be  done  by  others,  but  to  the  utmost  of  his  power  shall 
hinder  the  same,  and  forthwith  his  said  master,  his  executors  or  administrators, 
or  the  said  assign  or  assigns,  thereof  warn  ;  taverns  or  alehouses  he  shall  not 
frequent ;  at  dice,  cards,  tables,  bowls,  or  any  other  unlawful  games  he  shall  not 
play ;  the  goods  of  his  said  master,  his  executors  or  administrators,  or  the  said 
assign  or  assigns,  he  shall  not  embezzle  or  waste,  or  lend  or  give  to  any  person 
or  persons  without  his  or  their  licence ;  nor  from  the  service  of  his  said  master, 
his  executors  or  administrators,  or  the  said  assign  or  assigns,  without  his  or  their 
consent,  at  any  time  absent  himself;  but  as  a  true  and  faithful  apprentice  in  all 
lawful  businesses,  according  to  his  power,  wit,  and  ability,  and  honestly,  orderly, 
and  obediently  in  all  tilings,  shall  demean  and  behave  himself  toward  his  said 
master,  his  executors  or  administrators,  or  the  said  assign  or  assigns,  during  the 
said  term  ;  and  true  and  just  accounts  of  his  or  their  goods,  chattels,  and  money 


*  Or  it  may  be  made  by  other  persons  having  the  authority  of  overseers  or 
guardians,  or  in  whom  the  duty  of  overseers  or  guardians  of  the  poor  sliall  be 
vested. 

j"  The  copy  must  be  given  and  attested  by  the  officiating  minister,  without 
fee  or  reward.  If  it  cannot  be  found,  erase  the  words  from  "  by  the,"  to 
"  annexed,"  and  insert  "  from  such  information  of  such  boy's  age  as  the  said 
justices  have  been  able  to  obtain,  as  the  entry  of  his  baptism  cannot  be  found." 
The  apprentice  must  be  above  twelve  and  under  seventeen  years  of  age,  and 
bound  for  four  years  at  the  least. 

I   Or  owner. 

t  2 
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committed  to  his  charge,  or  which  shall  come  to  his  hands,  faithfully  he  shall 
give  at  all  times,  when  thereunto  required  by  him  or  them ;  and  shall  also 
render  an  account  of,  and  well  and  truly  pay  or  cause  to  be  paid  to  him  or  them, 
all  such  wages,  prize-money,  and  other  sum  or  sums  of  money  as  shall  become 
due  and  payable  unto  him  the  said  apprentice  from  her  Majesty,  her  heirs,  suc- 
cessors, or  any  other  person,  in  case  he  shall  enter  or  go  into  her  Majesty's 
service  during  the  said  term.     In  consideration  whereof,  and  of  the  sum  of 

of  lawful  money  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  to  him  in  hand  well  and  truly  paid  at  the  execution  of  these  presents 
(the  receipt  whereof  the  said  doth  hereby  acknowledge),  he  the 

said  for  himself,  his  executors  or  administrators,  doth  hereby 

covenant,  promise,  and  agree  to  and  with  the  said  overseers  of  the  poor,  and 
their  successors,  that  he  the  said  his  executors  or 

administrators,  and  the  assign  or  assigns  of  his  widow  or  of  his  executors  or 
administrators,  the  said  apprentice  in  the  art,  trade,  or  business  of  a  mariner  or 
seaman,  with  the  circumstances  thereunto  belonging,  shall  and  will,  until  he 
shall  attain  the  age  of  twenty-one  years,  teach,  learn,  and  instruct,  or  cause  to  be 
taught,  learned,  and  instructed,  in  the  best  way  and  manner  that  he  or  they  can  ; 
and  shall  and  will  find,  provide,  and  allow  unto  the  said  apprentice  competent 
and  sufficient  meat  and  drink,  apparel,  lodging,  washing,  medicine,  medical  and 
surgical  aid  and  advice,  and  all  other  things  necessary  and  fit  for  an  apprentice. 
And  also  shall  and  will  so  provide  for  the  said  apprentice  that  he  be  not  any 
way  a  charge  to  the  said  [parish  or  union]  of  or  parishioners 

thereof ;  but  of  and  from  all  charge  shall  and  will  save  the  [parish  or  union] 
of  and  parishioners  thereof  harmless  and  indemnified  during 

the  said  term.  In  witness  whereof  the  said  justices  and  other  parties  above- 
said  to  the  present  indenture  interchangeably  have  set  their  hands  and  seals  the 
day  and  year  first  above  written. 

Signed,  sealed,  and  delivered  l 
in  the  presence  of  J 

We  the  guardians  of  the  poor  of  the  [*  Union,  within 

which  the  said  parish  is  included]  do  hereby  testify  our  consent  to  the  binding 
of  the  said  to  the  said  and  have  hereunto 

caused  our  official  seal  to  be  affixed,  at  a  meeting  of  the  board  this 
day  of 

(Signed) 


Presiding  Cbaiiraan. 


Clerk  to  the  said  Guardians. 


SCHEDULE  (T.) 


Form  of  Apprentices'  Indenture. 


This  Indenture,  made  the  day  of  In  the 

year  of  the  reign  of  her  Majesty  Queen  Victoria,  by  the  grace  of  God  of 
the  United  Kingdom  of  Great  Britain   and   Ireland,   Queen,   Defender  of  the 


•  If  the  parish  be  not  in  union,  omit  the  words  within  brackets. 
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Faith,  and  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

between  aged  years,  a  native 

of  in  the  county  of  of  the  one  part,  and 

of  in  the  county  of  of  the 

other  part,  witnesseth,  that  the  said  hath  of  his  free  will 

put  and  bound  himself  apprentice  unto  the  said 
with  him,  his  executors,  administrators,  and  assigns,  afler  the  manner 
of  an  apprentice  to  dwell,  remain,  and  serve  from  the  day  of  the  date  hereof  for 
and  during  and  until  the  full  end  and  term  of  years  from  thence 

next  ensuing  fully  to  be  complete  and  ended ;  during  ail  which  term  the  said 
apprentice  his  said  master  shall  well  and  faithfully  serve;  his  secrets  keep;  his 
lawful  commands  everywhere  do  and  execute  ;  hurt  or  damage  to  his  said 
master  he  shall  not  do,  consent  or  see  to  be  done  by  others,  but  to  the  utmost  of 
his  power  shall  hinder  the  same,  and  forthwith  his  said  master  thereof  warn ; 
taverns  or  alehouses  he  shall  not  frequent  (unless  about  his  said  master's  busi- 
ness) ;  at  dice,  cards,  tables,  bowls,  or  any  other  unlawful  games  he  shall  not  play  ; 
the  goods  of  his  said  master  he  shall  not  embezzle  or  waste,  or  lend  or  give  to 
any  person  or  persons  without  his  said  master's  licence ;  nor  from  the  service  of 
his  said  master,  without  his  consent,  at  any  time  absent  himself;  but  as  a  true 
and  faithful  apprentice  shall  demean  and  behave  himself  towards  his  said  master, 
his  executors,  administrators,  or  assigns,  during  the  said  term ;  and  true  and 
just  accounts  of  his  said  master's  goods,  chattels,  and  money  committed  to  his 
charge,  or  which  shall  come  to  his  hands,  faithfully  he  shall  give  at  all  times, 
when  thereunto  required  by  his  said  master,  his  executors,  administrators,  or 
assigns  ;  and  shall  also  render  an  account  of,  and  well  and  truly  pay,  or  cause  to 
be  paid  unto  his  said  master,  his  executors,  administrators,  or  assigns,  all  such 
wages,  prize  money,  and  other  sum  or  sums  of  money  as  shall  become  due  and 
payable  unto  him  from  her  Majesty,  her  heirs,  successors,  or  any  other  person, 
in  case  he  shall  be  impressed,  enter,  or  go  into  her  Majesty's  service  during  the 
said  term.      In  consideration  whereof  the  said  doth  hereby 

covenant  and  agree  to  and  with  the  said  the  apprentice,  that 

he  the  said  his  executors,  administrators,  or  assigns,  during  the 

said  term  of  years,  shall  and  will  teach,  learn,  and  inform  the  said 

apprentice,  or  cause  him  to  be  taught,  learned,  and  informed,  in  the  art,  trade,  or 
business  of  a  mariner  or  seaman,  with  the  circumstances  thereunto  belonging  ;  ' 

and  shall  and  will  find  and  provide  for  the  said  apprentice  sufficient  meat,  drink, 
washing,  lodging,  medicine,  and  medical  and  surgical  aid  and  advice 
to  pay  unto  the  said  apprentice  the  sum  of  pounds  of  lawful  money 

of  Great  Britain,  in  manner  following;  (that  is  to  say,)  The  said 
finding  and  providing  to  and  for  himself  all  manner  of  sea  bedding,  wearing  apparel, 
and    other   necessaries  (except  meat,  drink,   lodging,  washing,  medicine,   and 
medical  and  surgical  aid  and  advice)  :  And  it  is  hereby  agreed  between  the  said 
parties,  that  the  said  shall  and  may  from  time  to  time  during  the 

said  term  deduct  and  retain  in  his  hands,  out  of  the  several  yearly  payments 
above  mentioned,  all  such  sum  or  sums  of  money  as  he  shall  at  any  time  during 
the  said  term  disburse  or  lay  otit  in  the  buying  of  any  apparel  or  sea  bedding  for 
the  said  apprentice,  as  need  shall  require :  And  for  the  true  performance  of  all 
and  singular  the  covenants  and  agreements  aforesaid,  each  of  them  the  said 
and  doth  hereby  bind  and  oblige  himself,  his  heirs, 

executors,  and  administrators,  unto  the  other  of  them,  his  executors,  and  admi- 
nistrators, firmly  by  these  presents,  in  the  penal  sum  of  pounds  of 
lawful  money  of  Great  Britain. 

In  witness  whereof  the  said  parties  to  these  presents  have  hereunto  set  their 
hands  and  seals  the  day  and  year  above  written. 
Signed,  sealed,  and  delivered  1 
in  the  presence  of  us        -  J 
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No  joint  stock 
bank  esta- 
blished after 
6th  May  last 
to  carry  on 
business  unless 
by  virtue  of 
letters-patent 
granted  accord- 
infT  to  this  act ; 
but  companies 
previously 
established  not 
restrained  from 
carrying  on 
business  until 
letters-patent 
have  been 
granted. 
Company  to 
petition  for 
charter. 


Charter  to  be 
granted  on  re- 
port of  board 
of  trade. 


Deed  of  set- 
tlement. 


An  Act  to  regulate  Joint  Stock  Banks  in  England. 

['5  th  September  1844.] 

WHEREAS  the  laws  in  force  for  the  regulation  of  copartnerships  of  bankers 
in  England  need  to  be  amended :  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  that  it  shall  not  be  lawful  for  any  company  of  more  than  six  persons  to 
carry  on  the  trade  or  business  of  bankers  in  England,  after  the  passing  of  this 
act  under  any  agreement  or  covenant  of  copartnership  made  or  entered  into  on  or 
after  the  sixth  day  of  May  last  passed,  unless  by  virtue  of  letters -patent  to  be 
granted  by  her  Majesty  according  to  the  provisions  of  this  act  ;  but  nothing 
herein  contained  shall  be  construed  to  restrain  any  such  company  established 
before  the  said  sixth  day  of  May,  for  the  purpose  of  carrying  on  the  said  trade 
or  business  of  bankers  in  England,  from  continuing  to  carry  on  the  same  trade 
and  business  as  legally  as  they  might  have  done  before  the  passing  of  this  act, 
until  letters- patent  shall  have  been  granted  to  them  severnlly  on  their  applica- 
tion, as  herein-after  provided,  to  be  made  subject  to  the  provisions  of  this  act. 

II.  And  be  it  enacted,  That  before  beginning  to  exercise  the  said  trade  or 
business  every  such  company  shall  present  a  petition  to  her  Majesty  in  council, 
praying  that  her  Majesty  will  be  graciously  pleased  to  grant  to  them  letters- 
patent  under  this  act ;  and  every  such  petition  shall  be  signed  by  seven  at  least 
of  the  said  company,  and  shall  set  forth  the  following  particulars;  (that  is  to  say,) 

First,  The  names  and  additions  of  all  the  partners  of  the  company,  and  the 
name  of  the  street,  square,  or  other  place  where  each  of  the  said  partners 
reside  : 

Second,  The  proposed  name  of  the  bank  : 

Third,  The  name  of  the  street,  square,  or  other  local  description  of  the  place 
or  places  where  the  business  of  the  bank  is  to  be  carried  on  : 

Fourth,  The  proposed  amount  of  the  capital  stock,  not  being  in  any  case  less 
than  one  hundred  thousand  pounds,  and  the  means  by  which  it  is  to  be 
raised  : 

Fifth,  The  amount  of  capital  stock  then  paid  up,  and  where  and  how  in- 
vested : 

Sixth,  The  proposed  number  of  shares  in  the  business  : 

Seventh,  The  amount  of  each  share,  not  being  less  than  one  hundred  pounds 
each. 

III.  And  be  it  enacted,  That  every  such  petition  shall  be  referred  by  her 
Majesty  to  the  committee  of  privy  council  for  trade  and  plantations,  and  so  soon 
as  the  lords  of  the  said  committee  shall  have  reported  to  her  Majesty  that  the 
provisions  of  this  act  have  been  complied  with  on  the  part  of  the  said  company, 
it  shall  thereupon  be  lawful  for  her  Majesty,  if  her  Majesty  shall  so  think  fit,  with 
the  advice  of  her  privy  council,  to  grant  the  said  letters-patent. 

IV.  And  be  it  enacted.  That  the  deed  of  partnership  of  every  such  banking 
company  shall  be  prepared  according  to  a  form  to  be  approved  by  the  lords  of 
the  said  committee,  and  shall,  in  addition  to  any  other  provisions  which  may  be 
contained  therein,  contain  specific  provisions  for  the  following  purposes ;  (that  is 
to  say,) 

First,   For  holding  ordinary  general  meetings  of  the  company  once  at  least 

in  every  year,  at  an  appointed  time  and  place  : 
Second,  For  holding  extraordinary  general  meetings  of  the  company,  upon  the 

requisition  of  nine  shareholders    or  more,  having  in   the  whole   at    least 

twenty-one  shares  in  the  partnership  business  : 
Third,  For  the  management  of  the  aBairs  of  the  company,  and  the  election  and 

qualification  of  the  directors: 
Fourth,   For  the  retirement  of  at  least  one  fourth  of  the  directors  yearly,  and 

for  preventing  the  re-election  of  the  retiring  directors  for  at  least  twelve 

calendar  months : 
Fifth,   For  preventing  the  company  from  purchasing  any  shares  or  making 

advances  of  money,  or  securities  for  money,  to  any  person  on  the  security 

of  a  share  or  shares  in  the  partnership  business : 
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Sixth,   For  the  pubiication  of  the  assets  and  liabilities  of  the  companj'  once  at 

least  in  every  calendar  month  : 
Seventh,   For  the  yearly  audit  of  the  accounts  of  the  company  by  two  or  more 
auditors  chosen  at  a  general  meeting  of  the  shareholders,  and  not  being 
directors  at  the  time  : 
Eighth,  For  the  yearly  communication  of  the  a\iditors'  report,  and  of  a  balance 

sheet,  and  profit  and  loss  account,  to  every  shareholder  : 
Ninth,  For  the  appointment  of  a  manager  or  other  officer  to  perform  the 
duties  of  manager  : 
And  such  deed,  executed  by  the  holders  of  at  least  one  half  of  the  shares  in  the 
said  business,  on  which  not  less  than  ten  pounds  on  each  such  share  of  one 
hundred  pounds,  and  in  proportion  for  every  share  of  larger  amount,  shall  have 
been  tlien  paid  up,  shall  be  annexed  to  the  petition  ;  and  the  provisions  of  such 
deed,  with  such  others  as  to  her  Majesty  shall  seem  fit,  shall  be  set  forth  in  the 
letters- patent. 

V.  Provided  always,  and  be  it  enacted,  That  it  shall  not  be  lawful  for  any 
such  company  to  commence  business  until  all  the  shares  shall  have  been  sub- 
scribed for,  and  until  the  deed  of  partnership  shall  have  been  executed,  person- 
ally or  by  some  person  duly  authorized  by  warrant  of  attorney  to  execute  the 
same  on  behalf  of  such  holder  or  holders,  by  the  holders  of  all  the  shares  in  the 
said  business,  and  until  a  sum  of  not  less  than  one  half  of  the  amount  of  each  share 
shall  have  been  paid  up  in  respect  of  each  such  share  ;  and  it  shall  not  be  lawful 
for  the  company  to  repay  any  part  of  the  sum  so  paid  up  without  leave  of  the 
lords  of  the  said  committee. 

VI.  And  be  it  enacted.  That  it  shall  be  lawful  for  her  Majesty  in  and  by  such 
letters-patent  to  grant  that  the  persons  by  whom  the  said  deed  of  partnership 
shall  have  been  executed,  and  all  other  persons  who  shall  thereafter  become 
shareholders  in  the  said  banking  business,  their  executors,  administrators,  suc- 
cessors, and  assigns  respectively,  shall  be  one  body  politic  and  corporate,  by  such 
name  as  shall  be  given  to  them  in  and  by  the  said  letters-patent,  for  the  purpose 
of  carrying  on  the  said  banking  business,  and  by  that  name  shall  have  perpetual 
succession  and  a  common  seal,  and  shall  have  power  to  purchase  and  hold  lands 
of  such  annual  value  as  shall  be  expressed  in  such  letters-patent ;  and  such  letters- 
patent  shall  be  granted  for  a  term  of  years,  not  exceeding  twenty  years,  and  may 
be  made  subject  to  such  other  provisions  and  stipulations  as  to  her  Majesty  may 
seem  fit. 

VII.  Provided  always,  and  be  it  enacted,  That  notwithstanding  such  incor- 
poration the  several  shareholders  for  the  time  being  in  the  said  banking  business, 
and  those  who  shall  have  been  shareholders  therein,  and  their  several  executors, 
administrators,  successors,  andassigns,  sliall  be  and  continue  liable  for  all  the 
dealings,  covenants,  and  undertakings  of  the  said  company,  subject  to  the  pro- 
visions herein-after  contained,  as  fully  as  if  the  said  company  were  not  incor- 
porated. 

VIII.  And  be  it  enacted.  That  no  action  or  suit  by  or  against  the  company 
shall  be  in  anywise  affected  by  reason  of  the  plaintiff  or  defendant  therein  being 
a  shareholder  or  former  shareholder  of  the  company  ;  but  any  such  shareholder, 
either  alone  or  jointly  with  another  person  as  against  the  company,  or  the 
company  as  against  any  such  shareholder,  either  alone  or  jointly  with  any  other 
person,  shall  have  the  same  action  and  remedy  in  respect  of  any  cause  of  action  or 
suit  whatever,  which  such  shareholder  or  company  might  have  had  if  such  cause 
of  action  or  suit  had  arisen  with  a  stranger. 

IX.  And  be  it  enacted,  That  every  judgment,  decree,  or  order  of  any  court 
of  justice  in  any  proceeding  against  the  company  may  be  lawfully  executed 
against,  and  shall  liave  the  like  effect  on,  the  property  and  eflTects  of  the  company, 
and  also,  subject  to  the  provisions  herein-after  contained,  upon  the  person,  pro- 
perty, and  efi'ects  of  every  shareholder  and  former  shareholder  thereof,  as  if  every 
individual  shareholder  and  former  shareholder  had  been  by  name  a  party  to  such 
proceeding. 

X.  And  be  it  enacted,  Tliat  it  shall  be  lawful  for  the  plaintiff  to  cause  execu- 
tion upon  any  judgment,  decree,  or  order  obtained  by  him  in  any  such  action 
or  suit  against  the  company  to  be  issued  against  the  property  and  effects  of  the 
company ;  and  if  such  execution  shall  be  ineffectual  to  obtain  satisfaction  of  the 
sums  sought  to  be  recovered  thereby,  then  it  shall  be  lawful  for  him  to  have  ex- 
ecution in  satisfaction  of  such  judgment,  decree,  or  order  against  the  person,  pro- 
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or  former  perty,  and  effects  of  any  shareholder,  or,  in  default  of  obtaining  satisfaction  of 

shareholders.        such  judgment,  decree,  or  order  from  any  shareholder,  against  the  person,  pro- 
perty, and  effects  of  any  person  who  was  a  shareholder  of  the  comjjany  at  the 
Extent  of  lia-       time  when  the  cause  of  action  against  the  company  arose:  provided  always,  that 
bility  of  former    no  person  having  ceased  to  be  a  shareholder  of  the  company  shall  be  liable  for 
shareholders.        the  payment  of  any  debt  for  which  any  such  judgment,  decree,  or  order  shall 
have  been  so  obtained,  for  which  he  would  not  have  been  liable  as  a  partner  in 
case  a  suit  had  been  originally  brought  against  liim  for  the  same,  or  for  which 
judgment  shall  have  been  obtained,  after  the  expiration  of  three  years  from  the 
time  when  he  shall  have  ceased  to  be  a  shareholder  of  such  company  ;  nor  shall 
this  act  be  deemed  to  enable  any  party  to  a  suit  to  recover  from  any  individual 
shareholder  of  the  company,  or  any  other  person  whomsoever,  any    other   or 
greater  sum  than  might  have  been  recovered  if  this  act  had  not  been  passed. 

XI.  And  be  it  enacted.  That  every  person  against  whom  or  against  whose 
property  or  effects  any  such  execution  shall  have  issued  shall  be  reimbursed  out 
of  the  property  and  effects  of  the  company  for  all  monies  paid,  and  for  all 
damages,  costs,  and  expences  incurred  by  him  by  reason  of  such  execution,  or  of 
the  action  or  suit  in  which  the  same  shall  have  issued,  or,  in  default  of  such  re- 
imbursement, by  contribution  from  the  other  shareholders  of  the  company. 

XII.  And  be  it  enacted.  That  if  any  such  execution  be  issued  against  any 
present  or  former  shareholder  of  the  company,  and  if,  within  fourteen  days  next 
after  the  levying  of  such  execution,  he  be  not  reimbursed,  on  demand,  out  of  the 
property  and  effects  of  the  company,  all  such  monies,  damages,  costs,  and  ex- 
pences, as  he  shall  have  paid  or  incurred  in  consequence  of  such  execution,  it 
shall  be  lawful  for  such  shareholder,  or  his  executors  or  administrators,  to  have 
execution  against  the  property  and  effects  of  the  company  in  satisfaction  of  such 
monies,  damages,  costs,  and  expences  ;  and  the  amount  of  such  monies,  damages, 
costs,  and  expences  shall  be  ascertained  and  certified  by  one  of  the  masters  or 
other  officer  of  the  court  out  of  which  such  execution  shall  issue. 

XIII.  And  be  it  enacted.  That  in  the  cases  provided  by  this  act  for  exe- 
cution on  any  judgment,  decree,  or  order  in  any  action  or  suit  against  the 
company,  to  be  issued  against  the  person  or  against  the  property  and  effects  of 
any  shareholder  or  former  shareholder  of  such  company,  or  against  the  property 
and  effects  of  the  company  at  the  suit  of  any  shareholder  or  former  shareholder, 
in  satisfaction  of  any  monies,  damages,  costs,  and  expences  paid  or  incurred  by 
him  as  aforesaid  in  any  action  or  suit  against  the  company,  such  execution  may 
be  issued  by  leave  of  the  court,  or  of  a  judge  of  the  court  iu  which  such  judg- 
ment, decree,  or  order  shall  have  been  obtained,  upon  motion  or  summons  for  a 
rule  to  show  cause,  or  other  motion  or  summons  consistent  with  the  practice  of 
the  court,  without  any  suggestion  or  scire  facias  in  that  behalf,  and  that  it  shall 
be  lawful  for  such  court  or  judge  to  make  absolute  or  discharge  such  rule,  or 
allow  or  dismiss  such  motion,  (as  the  case  may  be,)  and  to  direct  the  costs  of 
the  application  to  be  paid  by  either  party,  or  to  make  such  order  therein  as  to 
such  court  or  judge  shall  seem  fit ;  and  in  such  cases  such  form  of  writs  of 
execution  shall  be  sued  out  of  the  courts  of  law  and  equity  respectively,  for 
giving  effect  to  the  provision  in  that  behalf  aforesaid,  as  the  judges  of  such  courts 
respectively  shall  from  time  to  time  think  fit  to  order,  and  the  execution  of  such 
writs  shall  be  enforced  in  like  manner  as  writs  of  execution  are  now  enforced ; 
provided  that  any  order  made  by  a  judge  as  aforesaid  may  be  discharged  or 
varied  by  the  court,  on  application  made  thereto  by  either  party  dissatisfied 
with  such  order  ;  provided  also,  that  no  such  motion  shall  be  made  nor  summons 
granted  for  the  purpose  of  charging  any  shareholder  or  former  shareholder, 
until  ten  days'  notice  thereof  shall  have  been  given  to  the  person  sought  to  be 
charged  thereby. 

Contribution  XIV.    And  be  it  enacted,  That  if  such  shareholder  be  not  by  the  means  afore- 

to  be  recovered    said  fully  paid  all  such  monies,  with   interest,  damages,  costs,  and  expences,  as 

from  other  he  shall  have  paid  or  incurred  by  reason  of  any  such  execution,  it  shall  be  lawful 

shareholders.        for  him,  his  executors  or  administrators,  to  divide   the  amount  thereof,  or  so 

much  thereof  as  he  shall  not  have  been  reimbursed,  into  as  many  equal  parts  as 

there  shall  then   be  shares  in  the  capital  stock  of  the  company  (not  including 

shares  then  under  forfeiture) ;   and  every  shareholder  for  the  time  being  of  the 

company,  and  the  executors  or  administrators  of  every  deceased  shareholder, 

shall,  in  proportion  to  the  number  of  shares  which  they  may  hold  in  the  cora- 
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pany,  pay  one  or  more  of  such  parts,  upon  demand,  to  the  shareht)lder  against 
whom  such  execution  shall  have  been  issued,  or  to  his  executors  or  admi- 
nistrators ;  and  upon  neglect  or  refusal  so  to  pay,  it  shall  be  lawful  for  such  > 
shareholder,  his  executors  or  administrators,  to  sue  for  and  recover  the  same 
against  the  shareholder,  or  the  executors  or  administrators  of  any  shareholder, 
who  shall  so  neglect  or  refuse  as  aforesaid,  in  any  of  her  Majesty's  courts  of 
record  at  Westminster,  or  in  any  other  court  having  jurisdiction  in  respect  of 
such  demand.  \  _v 

XV.  And  be  it  enacted.  That  if  the  shareholder  or  former  shareholder  against    Further  re- 
whom  any  such  execution  shall    have  issued,  his  executors  or  administrators,    medy  in  case 
shall,  by   reason  of  the  bankruptcy  or  insolvency  of  any  shareholder,  or  from    of  bankruptcy, 
any  other  cause,  but  without  any  neglect  or  wilful  default  on   his  own  part,  be    &c.  of  corn- 
prevented  from  recovering  any  proportion  of  the  monies,  costs,  or  expences  which    pany's  share- 
he  shall  have  so  paid,  it  shall  be  lawful  for  him,  his  executors  or  administrators,    holders, 
again  to  divide  the  amount  of  all  such  monies,  costs,  and  expences  as  shall  not 

have  been  recovered  by  him  or  them  into  as  many  equal  parts  as  there  shall 
then  be  shares  in  the  capital  stock  of  the  company  (not  including  the  shares 
then  under  forfeiture),  except  the  shares  in  respect  of  which  such  default  shall 
have  happened  ;  and  every  shareholder  for  the  time  being  of  the  company,  and 
the  executors  or  administrators  of  every  deceased  shareholder,  except  as  aforesaid, 
shall  rateably  according  to  the  number  of  shares  which  they  shall  hold  in  the 
company,  upon  demand,  pay  one  or  more  such  last-mentioned  parts  to  the  share- 
holder against  whom  such  execution  shall  have  issued,  his  executors  or  admi- 
nistrators ;  and  in  default  of  payment  he  or  they  shall  have  the  same  remedies  in 
all  respects  for  the  recovery  thereof  as  under  the  provisions  herein-before  men- 
tioned are  given  in  respect  of  the  original  proportions  of  such  monies,  damages, 
costs,  and  expences ;  and  if  any  proportion  of  the  said  monies,  damages,  costs, 
and  expences  shall  remain  unpaid  by  reason  of  any  such  bankruptcy,  insolvency, 
or  other  cause  as  aforesaid,  such  shareholder,  his  executors  or  administrators, 
shall  have  in  like  manner,  from  time  to  time,  and  by  way  of  accumulative 
remedy,  the  same  powers,  according  to  the  circumstances  of  the  case,  of  again 
dividing  and  enforcing  payment  of  the  amount  of  such  proportion,  until  he  or 
they  shall,  in  the  end,  if  a  former  shareholder,  be  fully  reimbursed  the  whole  of 
the  said  monies,  costs,  and  expences,  and  if  then  a  shareholder,  the  whole,  ex- 
cepting the  portions  belonging  to  the  shares  held  by  him. 

XVI.  And  be  it  enacted,  that  within  three  months  after  the  grant  of  the  Memorial  to 
said  letters- patent,  and  before  the  company  shall  begin  to  carry  on  their  business  be  registered, 
as  bankers,  an   account  or  memorial  shall  be  made  out,  according  to  the  form 

contained  in  the  schedule  marked  (A.)  to  this  act  annexed,  wherein  shall  be  set 
forth  the  true  title  or  firm  of  the  company,  and  also  the  names  and  places  of 
abode  of  all  the  members  of  such  company  as  the  same  respectively  shall  appear 
on  the  books  of  such  company,  and  also  the  name  and  place  of  abode  of  every 
director  and  manager  or  other  like  officer  of  the  company,  and  the  name  or  firm 
of  every  bank  or  banks  established  or  to  be  established  by  such  company,  and 
also  the  name  of  every  town  or  place  where  the  business  of  the  said  company 
shall  be  carried  on  ;  and  a  new  account  or  memorial  of  the  same  particulars 
shall  be  made  by  the  said  company  in  every  year,  between  the  twenty-eighth 
day  of  February  and  the  twenty-fifth  day  of  March,  while  they  shall  continue 
to  carry  on  their  business  as  bankers ;  and  every  such  memorial  shall  be  de- 
livered to  the  commissioners  of  stamps  and  taxes  at  the  Stamp  Office  in  London, 
who  shall  cause  the  same  to  be  filed  and  kept  in  the  said  Stamp  Office,  and  an 
entry  or  registry  thereof  to  be  made  in  a  book  or  books  to  be  there  kept  for 
that  purpose  by  some  person  or  persons  to  be  appointed  by  the  said  commis- 
sioners in  that  behalf,  which  book  or  books  any  person  or  persons  shall  from 
time  to  time  have  liberty  to  search  and  inspect  on  payment  of  the  sum  of  one 
shilling  for  every  search  ;  and  the  company  shall  from  time  to  time  cause  to  be 
printed  and  kept,  in  a  conspicuous  place  accessible  to  the  public  in  their  office 
or  principal  place  of  business,  a  list  of  the  registered  names  and  places  of  abode 
of  all  the  members  of  such  company  for  the  time  being. 

XVII.  Provided  also,  and  be  it  enacted,  that  the  manager  or  one  of  the    Memorials  of 
directors  of  every  such  company  shall,  from  time  to  time  as  occasion  shall  re-    occasional 
quire,  make  out  in  manner  herein-before  directed,  and  cause  to  be  delivered  to    changes. 

the  commissioners  of  stamps   and    taxes   as    aforesaid,  a   further   account    or 
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memorial,  according  to  the  form  contained  in  the  schedule  marked  (B.)  to  this 
act  annexed,  of  the  name  and  place  of  abode  of  every  new  director,  manager,  or 
other  like  officer  of  such  company,  and  also  of  the  name  or  names  of  any  person 
or  persons  who  shall  have  ceased  to  be  members  of  such  company,  and  also  of 
the  name  or  names  of  any  person  or  persons  who  shall  have  become  a  member  or 
members  of  such  company,  either  in  addition  to  or  instead  of  any  former 
member  or  members  thereof,  and  of  the  name  or  names  of  any  new  or  additional 
town  or  towns,  place  or  places,  where  the  business  of  the  said  company  is  carried 
on  ;  and  such  further  account  or  memorial  shall  from  time  to  time  be  filed,  and 
kept  and  entered  and  re;^istered  at  the  Stamp  Office  in  London,  in  like  manner 
as  is  herein-before  required  with  respect  to  the  original  or  annual  account  or 
memorial  herein-before  directed  to  be  made. 

XVIII.  And  be  it  enacted,  that  the  several  memorials  aforesaid  shall  be 
signed  by  the  manager  or  one  of  the  directors  of  the  company,  and  shall  be 
verified  by  a  declaration  of  such  manager  or  director  before  a  justice  of  the 
peace,  or  a  master  or  master  extraordinary  of  the  high  court  of  Chancery,  made 
pursuant  to  the  provisions  of  an  act  passed  in  the  sixth  year  of  his  late  Majesty's 
reign,  intituled  An  Act  to  repeal  an  Act  of  the  present  Session  of  Parliament, 
intituled  '  An  Act  for  the  more  effectual  Abolition  of  Oaths  and  Affirmations  taken 
and  made  in  various  Departments  of  the  State,  and  to  substitute  Declarations  in  lieu 
thereof,  and  for  the  more  entire  Suppression  of  voluntary  and  extra-judicial  Oaths 
and  Affidavits,'  and  to  make  other  Provisions  for  the  .Abolition  of  unnecessary  Oaths; 
and  if  any  declaration  so  made  shall  be  false  in  any  material  particular  the 
person  wilfully  making  such  false  declaration  shall  be  guilty  of  a  misdemeanor. 

XIX.  And  be  it  enacted,  that  a  true  copy  of  any  such  memorial,  certified 
under  the  hand  of  one  of  the  commissioners  of  stamps  and  taxes  for  the  time 
being,  upon  proof  made  that  such  certificate  has  been  signed  with  the  hand- 
writing of  the  person  certifying  the  same,  whom  it  shall  not  be  necessary  to  prove 
to  be  a  commissioner  of  stamps  and  taxes,  shall  be  received  in  evidence  as  proof 
of  the  contents  of  such  memorial,  and  proof  shall  not  be  required  that  the 
person  by  whom  the  memorial  shall  purport  to  be  verified  was,  at  the  time  of 
such  verification,  the  manager  or  one  of  the  directors  of  the  company. 

XX.  And  be  it  enacted.  That  the  said  commissioners  of  stamps  and  taxes  for 
the  time  being  shall,  upon  application  made  to  them  by  any  person  or  persons 
requiring  a  copy,  certified  according  to  this  act,  of  any  such  account  or  memorial 
as  aforesaid,  in  order  that  the  same  may  be  produced  in  evidence,  or  for  any 
other  purpose,  deliver  to  the  person  or  persons  so  applying  for  the  same  such 
certified  copy,  he,  she,  or  they  paying  for  the  same  the  sum  of  ten  shillings,  and 
no  more. 

XXI.  And  be  it  enacted,  Tliat  the  persons  whose  names  shall  appear  from 
time  to  time  in  the  then  last  delivered  memorial,  and  their  legal  representatives, 
shall  be  liable  to  all  legal  proceedings  under  this  act,  as  existing  shareholders  of 
the  company,  and  shall  be  entitled  to  be  reimbursed,  as  such  existing  share- 
holders only,  out  of  the  funds  or  property  of  the  company,  for  all  losses  sus- 
tained in  consequence  thereof. 

XXII.  And  be  it  enacted,  lliat  all  bills  of  exchange  or  promissory  notes 
made,  accepted,  or  endorsed  on  behalf  of  the  said  company  may  be  made,  ac- 
cepted, or  endorsed  (as  the  case  may  be)  in  any  manner  provided  by  the  deed  of 
partnership,  so  that  they  be  signed  by  one  of  the  managers  or  directors  of  the 
company,  and  be  by  him  expressed  to  be  so  made,  accepted,  or  endorsed  by  him 
on  behalf  of  such  company  :  Provided  always,  that  nothing  herein  contained 
shall  be  deemed  to  make  any  such  manager  or  director  liable  upon  any  such  bill 
of  exchange  or  promissory  note  to  any  greater  extent,  or  in  a  different  manner 
than  upon  any  other  contract  signed  by  him  on  behalf  of  any  such  company ; 
and  that  every  such  company,  on  whose  behalf  any  bill  of  exchange  or  promis- 
sory note  shall  be  made,  accepted,  or  endorsed  in  manner  and  form  as  aforesaid, 
may  sue  and  be  sued  thereon  as  fully  as  in  the  case  of  any  contract  made  and 
entered  into  under  their  common  seal. 

XXIII.  And  be  it  enacted,  That,  subject  to  the  regulations  herein  contained, 
and  to  the  provisions  of  the  deed  of  settlement,  every  shareholder  may  sell  and 
transfer  his  shares  in  the  said  company  by  deed  duly  stamped,  in  which  the  con- 
sideration shall  be  truly  stated  ;  and  such  deed  may  be  according  to  the  form  in 
the  schedule  marked  (C.)  annexed  to  this  act,  or  to  the  like  eflTect ;  and  the 
same  (when  duly  executed)  shall  be  delivered  to  the  secretary,  and  be  kept  by 
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him  ;  and  the  secretary  shall  enter  a  memorial  thereof  in  a  book  to  be  called 
the  "  register  of  transfers,"  and  shall  endorse  such  entry  on  the  deed  of  transfer, 
and  for  every  such  entry  and  endorsement  the  company  may  demand  any  sum 
not  exceeding  two  shillings  and  sixpence ;  and  until  such  transfer  have  been  so 
delivered  to  the  secretary  as  aforesaid,  the  purchaser  of  the  share  shall  not  be 
entitled  to  receive  any  share  of  the  profits  of  the  said-  business,  or  to  vote  in 
respect  of  such  share. 

XXIV.  And  be  it  enacted,  That  no  shareholder  shall  be  entitled  to  transfer 
any  share  until  he  shall  have  paid  all  calls  for  the  time  being  due  on  every  share 
held  by  him. 

XXV.  And  be  it  enacted.  That  the  directors  may  close  the  register  of  trans- 
fers for  a  period  not  exceeding  fourteen  days  previous  to  each  ordinary  meeting, 
and  may  fix  a  day  for  the  closing  of  the  same,  of  which  seven  days'  notice  shall 
ba  given  by  advertisement  in  some  newspaper  as  after  mentioned  ;  and  any  trans- 
fer made  during  the  time  when  the  transfer  books  are  so  closed  shall,  as  between 
the  company  and  the  party  claiming  under  the  same,  but  not  otherwise,  be  con- 
sidered as  made  subsequently  to  such  ordinary  meeting. 

XXVI.  And  with  respect  to  the  registration  of  shares  the  interest  in  which 
may  have  become  transmitted  in  consequence  of  the  death  or  bankruptcy  or 
insolvency  of  any  shareholder,  or  in  consequence  of  the  marriage  of  a  female 
shareholder,  or  by  any  other  legal  means  than  by  a  transfer  according  to  the 
provisions  of  this  act,  be  it  enacted.  That  no  person  claiming  by  virtue  of  any 
such  transmission  shall  be  entitled  to  receive  any  share  of  the  profits  of  the  said 
business,  or  to  vote  in  respect  of  any  such  share  as  the  holder  thereof,  until  such 
transmission  have  been  authenticated  by  a  declaration  in  writing  as  herein-after 
mentioned,  or  in  such  other  manner  as  the  directors  shall  require ;  and  every 
such  declaration  shall  state  the  manner  in  which  and  the  party  to  whom  such 
share  shall  have  been  so  transmitted,  and  shall  be  made  and  signed  by  some 
credible  person  before  a  justice  of  the  peace,  or  before  a  master  or  master  extra- 
ordinary in  the  high  court  of  chancery ;  and  such  declaration  shall  be  left  with 
the  secretary,  and  thereupon  he  shall  enter  the  name  of  the  person  entitled  under 
such  transmission  in  the  register  book  of  shareholders  of  the  company ;  and  for 
every  such  entry  the  company  may  demand  any  sura  not  exceeding  two  shillings 
and  sixpence. 

XXVII.  And  be  it  enacted.  That  if  such  transmission  be  by  virtue  of  the 
marriage  of  a  female  shareholder,  the  said  declaration  shall  contain  a  copy  of  the 
register  of  such  marriage,  or  other  particulars  of  the  celebration  thereof,  and 
shall  declare  the  identity  of  the  wife  with  the  holder  of  such  share ;  and  if  such 
transmission  have  taken  place  by  virtue  of  any  testamentary  instrument,  or  by 
intestacy,  the  probate  of  the  will  or  letters  of  administration,  or  an  official  ex- 
tract therefrom,  shall,  together  with  such  declaration,  be  produced  to  the  secre- 
tary ;  and  upon  such  production,  in  either  of  the  cases  aforesaid,  the  secretary 
shall  make  an  entry  of  the  declaration  in  the  said  register  of  transfers. 

XXVIII.  And  be  it  enacted,  That  with  respect  to  any  share  to  which 
several  persons  may  be  jointly  entitled,  all  notices  directed  to  be  given  to 
the  shareholders  shall  be  given  to  such  of  the  said  persons  whose  name  shall 
stand  first  in  the  register  of  shareholders ;  and  notice  so  given  shall  be  sufficient 
notice  to  all  the  proprietors  of  such  share. 

XXIX.  And  be  it  enacted.  That  if  any  money  be  payable  to  any  shareholder, 
being  a  minor,  idiot,  or  lunatic,  the  receipt  of  the  guardian  of  such  minor  or  the 
receipt  of  the  committee  of  such  idiot  or  lunatic,  shall  be  a  sufficient  discharge 
to  the  company  for  the  same. 

XXX.  And  be  it  enacted,  That  the  company  shall  not  be  bound  to  see  to 
the  execution  of  any  trust,  whether  express,  implied,  or  constructive  to  which 
any  of  the  said  shares  may  be  subject ;  and  the  receipt  of  the  party  in  whose 
name  any  such  share  shall  stand  in  the  books  of  the  company  shall  from  time  to 
time  be  a  sufficient  discharge  to  the  company  for  any  dividend  or  other  sum  of 
money  payable  in  respect  of  such  share,  notwithstanding  any  trusts  to  which 
such  share  may  then  be  subject,  and  whether  or  not  the  company  have  had 
notice  of  such  trusts ;  and  the  company  shall  not  be  bound  to  see  to  the  appli- 
cation of  the  money  paid  upon  such  receipt. 

XXXI.  And  be  it  enacted.  That  from  time  to  time  the  directors  may  make 
such  calls  of  money  upon  the  respective  shareholders,  in  respect  of  the  amount 
of  capital  stock  respectively  subscribed  by  them,  as  they  shall  think  fit;  and 
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whenever  execution  upon  any  judgment  against  the  company  shall  have  been 
taken  out  against  any  shareholder,  tlie  directors,  within  twenty-one  days  next 
after  notice  shall  have  been  served  upon  the  company  of  the  payment  of  any 
money  by  such  shareholder,  his  executors  or  administrators,  in  or  toward  satis- 
faction of  such  judgment,  shall  make  such  calls  upon  all  the  shareholders  as  will 
be  sufficient  to  reimburse  to  such  shareholder,  his  executors  or  administrators, 
the  money  so  paid  by  him  or  them,  and  all  his  or  their  damages,  costs,  and 
expences  by  reason  of  such  execution,  and  shall  apply  the  proceeds  of  such  calls 
accordingly  ;  and  every  shareholder  shall  be  liable  to  pay  the  amount  of  every 
call,  in  respect  of  the  shares  held  by  him,  to  the  persons,  and  at  the  times  and 
places,  from  time  to  time  appointed  by  the  directors. 

XX XII.  And  be  it  enacted.  That  if,  before  or  on  the  day  appointed  for 
payment,  any  shareholder  do  not  pay  the  amount  of  any  call  to  which  he  may 
be  liable,  then  such  shareholder  shall  be  liable  to  pay  interest  for  the  same  at 
the  yearly  rate  of  five  pounds  in  the  hundred  from  the  day  appointed  for  the 
payment  thereof  to  the  time  of  the  actual  payment. 

XXXIII.  And  be  it  enacted,  That  if  at  the  time  appointed  by  the  direc- 
tors for  tlie  payment  of  any  call  the  holder  of  any  share  fail  to  pay  the  amount 
of  such  call,  the  company  may  sue  such  shareholder  for  the  amount  thereof  in 
any  court  of  law  or  equity  having  competent  jurisdiction,  and  may  recover  the 
same,  with  interest  at  the  yearly  rate  of  five  pounds  in  the  hundred  from  the 
day  on  which  such  call  may  have  been  payable. 

XXXIV.  And  be  it  enacted,  That  in  any  action  to  be  brought  by  the 
company  against  any  shareholder  to  recover  any  money  due  for  any  call  it  shall' 
not  be  necessary  to  set  forth  the  special  matter,  but  it  shall  be  sufficient  for  the 
company  to  declare  that  the  defendant  is  a  holder  of  one  share  or  more  in  the 
company  (stating  the  number  of  shares),  and  is  indebted  to  the  company  in  the 
sum  of  money  to  which  the  calls  in  arrear  shall  amount,  in  respect  of  one  call 
or  more  upon  one  share  or  more  (stating  the  number  and  amount  of  each 
of  such  calls),  whereby  an  action  hath  accrued  to  the  company  by  virtue  of 
this  act. 

XXXV.  And  be  it  enacted,  That  on  the  trial  of  such  action  it  shall  not 
be  necessary  to  prove  the  appointment  of  the  directors  who  made  such  call,  or 
any  other  matter,  except  that  the  defendant  at  the  time  of  making  such  call  was 
a  holder  of  one  share  or  more  in  the  company,  and  that  such  call  was  in  fact 
made,  and  such  notice  thereof  given,  as  is  directed  by  this  act ;  and  thereupon 
the  company  shall  be  entitled  to  recover  what  shall  be  due  upon  such  call,  with 
interest  thereon. 

XXXVI.  And  be  it  enacted.  That  the  production  of  the  register  book  of 
shareholders  of  the  company  shall  be  evidence  of  such  defendant  being  a  share- 
holder and  of  the  number  and  amount  of  his  shares. 

XXXVII.  And  be  it  enacted.  That  if  the  holder  of  any  share  fail  to  pay  a 
call  payable  by  him  in  respect  thereof,  with  the  interest,  if  any,  that  shall  have 
accrued  thereon,  the  directors,  at  any  time  after  the  expiration  of  six  calendar 
months  from  the  day  appointed  for  payment  of  such  call,  may  declare  such  share 
forfeited,  and  that  whether  the  company  have  sued  for  the  amount  of  such  call 
or  not ;  but  the  forfeiture  of  any  such  share  shall  not  relieve  any  shareholder,  his 
executors  or  administrators,  from  his  and  their  liability  to  pay  the  calls  made 
before  such  forfeiture. 

XXXVIII.  And  be  it  enacted,  That  before  declaring  any  share  forfeited 
the  directors  shall  cause  notice  of  such  intention  to  be  left  at  the  usual  or  last 
place  of  abode  of  the  person  appearing  by  the  register  book  of  shareholders  to  be 
the  proprietor  of  such  share ;  and  if  the  holder  of  any  such  share  l)e  not  within 
the  United  Kingdom,  or  if  the  interest  in  any  such  share  shall  be  known  by  the 
directors  to  have  become  transmitted  otherwise  than  by  transfer,  as  herein-before 
mentioned,  but  a  declaration  of  such  transmission  shall  not  have  been  registered 
as  aforesaid,  and  so  the  address  of  the  parties  to  whom  the  same  may  have  been 
transmitted  shall  not  be  known  to  the  directors,  the  directors  shall  give  public 
notice  of  such  intention  in  the  London  Gazette ;  and  the  several  notices  aforesaid 
shall  be  given  twenty-one  days  at  least  before  the  directors  shall  make  such 
declaration  of  forfeiture. 

XXXIX.  And  be  it  enacted.  That  such  declaration  of  forfeiture  shall  not 
take  effect,  so  as  to  authorize  the  sale  or  other  disposition  of  any  share,  until 
such  declaration  have  been  confirmed  at  some  general  meeting  of  the  company 
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to  be  held  after  the  expiration  of  two  calendar  months  at  the  least  from  the  day 
on  which  such  notice  of  intention  to  make  such  declaration  of  forfeiture  shall 
have  been  given ;  and  it  shall  be  lawful  for  the  company  to  confirm  such  forfei- 
ture at  any  such  meeting,  and  by  an  order  at  such  meeting,  or  at  any  subsequent 
general  meeting,  to  direct  the  share  so  forfeited  to  be  sold  or  otherwise  disposed 
of;  and  after  such  confirmation  the  directors  shall  sell  the  forfeited  share,  either 
by  public  auction  or  private  contract,  within  six  calendar  months  next  after  the 
confirmation  of  the  forfeiture,  and  if  there  be  more  than  one  such  forfeited  share, 
then  either  separately  or  together,  as  to  them  shall  seem  fit ;  and  any  share- 
holder may  purchase  any  forfeited  share  so  sold. 

XL.  And  be  it  enacted,  That  a  declaration  in  writing  by  some  credible  person 
not  interested  in  the  matter,  made  before  any  justice  of  the  peace,  or  before  any 
master  or  master  extraordinary  in  the  high  court  of  chancery,  that  the  call  in 
respect  of  a  share  was  made,  and  notice  thereof  given,  and  that  default  in  pay- 
ment of  the  call  was  made,  and  that  the  forfeiture  of  the  share  was  declared  and 
confirmed  in  manner  hereln-before  required,  shall  be  suflScient  evidence  of  the 
facts  therein  stated ;  and  such  declaration,  and  the  receipt  of  a  director  or 
manager  of  the  company  for  the  price  of  such  share,  shall  constitute  a  good  title 
to  such  share,  and  thereupon  such  purchaser  shall  be  deemed  the  holder  of  such 
share  discharged  from  all  calls  made  prior  to  such  purchase ;  and  a  certificate  of 
proprietorship  shall  be  delivered  to  such  purchaser,  and  he  shall  not  he  bound  to 
see  to  the  application  of  the  purchase  money,  nor  shall  his  title  to  such  share  be 
affected  by  any  irregularity  in  the  proceedings  in  reference  to  any  such  sale. 

XLI.  And  be  it  enacted,  That  the  company  shall  not  sell  or  transfer  more 
of  the  shares  of  any  such  defaulter  than  will  be  sufficient,  as  nearly  as  can  be 
ascertained  at  the  time  of  such  sale,  to  pay  the  arrears  then  due  from  such  de- 
faulter on  account  of  any  calls,  together  with  interest,  and  the  expences  attend- 
ing such  sale  and  declaration  of  forfeiture ;  and  if  the  money  produced  by  the 
sale  of  any  such  forfeited  share  be  more  than  suflScient  to  pay  all  arrears  of  calls, 
and  interest  thereon,  due  at  the  time  of  such  sale,  and  the  expences  attending 
the  declaration  of  forfeiture  and  sale  thereof,  the  surplus  shall,  on  demand,  be 
paid  to  the  defaulter. 

XLII.  And  be  it  enacted.  That  if  payment  of  such  arrears  of  calls,  and 
interest  and  expences,  be  made  before  any  share  so  forfeited  and  vested  in  the 
company  shall  have  been  sold,  such  share  shall  revert  to  the  party  to  whom  the 
same  belonged  before  such  forfeiture,  in  such  manner  as  if  such  calls  had  been 
duly  paid. 

XLIII.  And  be  it  enacted,  That  in  all  cases  wherein  it  may  be  necessary  for 
any  person  to  serve  any  notice,  writ,  or  other  proceeding  at  law  or  in  equity,  or 
otherwise,  upon  the  company,  service  thereof  respectively  on  the  manager  or 
any  director  for  the  time  being  of  the  company,  by  leaving  the  same  at  the 
principal  office  of  the  company,  or,  if  the  company  have  suspended  or  discon- 
tinued business,  by  serving  the  same  personally  on  such  manager  or  director,  or 
by  leaving  the  same  with  some  inmate  at  the  usual  or  last  abode  of  such 
manager  or  director,  shall  be  deemed  good  service  of  the  same  on  the  company. 
XLIV.  Provided  always,  and  be  it  enacted.  That  every  company  of  more 
than  six  persons,  for  the  formation  or  establishment  of  which  proceedings  had 
been  begun  or  taken  before  the  sixth  day  of  May  last,  and  which  before  the 
fourth  day  of  July  then  next  following  was  registered  at  the  stamp  office,  and 
on  the  fourth  day  of  July  actually  carried  on  the  said  trade  or  business  of 
bankers  in  England,  although  under  a  covenant  or  agreement  of  copartnership 
made  or  entered  into  on  or  after  the  sixth  day  of  May  last,  may  continue  to 
carry  on  the  said  trade  or  business  under  any  such  agreement  or  covenant  of 
copartnership  for  any  time  not  exceeding  twelve  calendar  months  next  after  the 
passing  of  this  act,  in  the  same  manner  in  all  respects  as  they  legally  might  have 
done  before  the  passing  of  this  act,  and  after  the  expiration  of  the  said  twelve 
calendar  months,  in  case  the  company  shall  not  be  incorporated  under  this  act, 
shall  have,  for  the  purpose  of  closing  their  trade  or  business,  but  for  no  other 
purpose,  the  same  powers  and  privileges  which  they  would  have  had  if  this  act 
had  not  been  passed. 

XLV.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  company  of  more 
than  six  persons  carrying  on  the  trade  or  business  of  bankers  in  England  before 
the  said  sixth  day  of  May,  or  any  company  which  by  the  provision  herein-before 
in  that  behalf  contained  is  enabled  to  carry  on  the  said  trade  or  business  of 
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bankers  in  England  for  a  time  not  exceeding  twelve  calendar  months  next  after 
the  passing  of  this  act,  to  present  a  petition  to  her  IVIajesty,  praying  that  her 
Majesty  will  be  pleased  to  grant  to  them  letters-patent  under  this  act ;  and  if, 
upon  their  compliance  with  the  provisions  herein-before  contained  with  respect 
to  companies  formed  after  the  said  sixth  day  of  May,  her  Majesty  shall  be 
pleased  to  grant  to  them  letters-patent  under  this  act  aforesaid,  it  shall  be  lawful 
for  them  thereafter  to  carry  on  their  trade  and  business  of  bankers  as  aforesaid 
according  to  this  act,  and  not  otherwise:  provided  always,  that  a  majority  of 
the  directors  of  any  such  company  for  the  time  being,  -with  the  consent  of  three 
fourths  in  number  and  value  of  the  sliareholders  present  at  a  general  meeting  of 
tlie  company,  to  be  specially  called  for  the  purpose,  may  resolve  to  make  any 
alterations  in  the  constitution  of  such  company,  or  otherwise,  which  may  be 
deemed  necessary  or  expedient  for  enabling  such  company  to  come  within  the 
provisions  of  this  act ;  and  the  majority  of  the  directors  of  such  company  may, 
in  pursuance  of  the  resolution  of  such  meeting  as  aforesaid,  execute  a  new  deed 
of  partnership  on  behalf  of  such  company,  and  it  shall  not  be  necessary  for  such 
deed  to  be  executed  by  any  other  shareholder  of  such  company  ;  and  it  shall 
thereupon  be  lawful  for  such  company  to  present  such  petition  as  aforesaid,  and 
a  copy  of  such  resolution  and  of  such  new  deed  of  partnership  so  executed  by  a 
majority  of  the  directors  of  the  company  as  aforesaid  shall  be  annexed  to  such 
petition  ;  and  if  her  Majesty  shall  thereupon  grant  letters-patent  to  such  com- 
pany under  this  act,  all  the  shareholders  of  such  company  at  the  time  of  the 
grant  of  such  letters-patent  shall  be  deemed  to  be  incorporated  under  such  letters- 
patent,  and  to  be  the  first  shareholders  in  such  incorporated  company  ;  and  the 
said  new  deed  of  partnership  so  executed  by  a  majority  of  the  directors  as  afore- 
said shall  have  such  and  the  same  effect,  to  all  intents  and  purposes,  as  if  it  had 
been  executed  by  all  the  shareholders. 

XL VI.  And  be  it  enacted.  That  notwithstanding  the  incorporation  of  any 
company  under  this  act  all  contracts  and  agreements  entered  into  by  and  with 
such  company  shall  continue  in  force  as  between  such  incorporated  company 
and  the  parties  with  which  the  company  entered  into  such  contracts  and  agree- 
ments before  the  incorporation  thereof,  and  may  be  enforced  in  like  manner  as 
if  the  company  had  been  incorporated  before  the  making  of  any  such  contract  or 
agreement,  and  that  no  suit  at  law  or  in  equity  by  or  against  such  company 
shall  be  abated  by  reason  of  such  incorporation  ;  but  on  the  application  of  either 
of  the  parties  to  such  suit  to  the  court  in  which  such  suit  is  pending,  at  any 
time  before  execution  on  any  judgment  in  such  suit  shall  have  issued,  it  shall 
be  lawful  for  the  court  to  order  that  the  corporate  name  of  such  company  be 
entered  on  the  record,  instead  of  the  name  of  the  plaintiff  or  defendant  repre- 
senting such  company  before  the  incorporation  thereof,  and  thereupon  such  suit 
may  be  prosecuted  and  defended  in  the  same  manner  as  if  the  same  had  been 
originally  instituted  by  or  against  the  said  incorporated  company ;  and  where 
execution  on  any  judgment  in  such  suit  shall  have  issued  before  such  applica- 
tion, execution  of  such  judgment  may  be  had  as  if  such  company  were  not  incor- 
porated as  if  this  act  had  not  been  passed. 

XL  VII.  And  be  it  enacted,  Tliat  after  the  passing  of  this  act  every  company 
of  more  than  six  persons  established  on  the  said  sixth  day  of  May  for  the  pur- 
pose of  carrying  on  the  said  trade  or  business  of  bankers  within  the  distance  of 
sixty-five  miles  from  London,  and  not  within  the  provisions  of  this  act,  shall 
have  the  same  powers  and  privileges  of  suing  and  being  sued  in  the  name  of  any 
one  of  the  public  officers  of  such  copartnership  as  the  nominal  plaintiff,  peti- 
tioner, or  defendant  on  behalf  of  such  copartnership  ;  and  that  all  judgments, 
decrees,  and  orders  made  and  obtained  in  any  such  suit  may  be  enforced  in  like 
manner  as  is  provided  with  respect  to  such  companies  carrying  on  the  said  trade 
or  business  at  any  place  in  England  exceeding  the  distance  of  sixty-five  miles 
from  London  under  the  provisions  of  an  act  passed  in  the  seventh  year  of  the 
reign  of  king  George  the  Fourth,  intituled  An  Act  for  the  better  regulating  Co- 
partnerships of  certain  bankers  in  England;  and  for  amending  so  much  of  an  Act 
of  the  Thirty-ninth  and  Fortieth  Years  of  the  Reign  of  His  late.  Majesty  King 
George  the  Third,  intituled  '  An  Act  for  establishing  an  Agreement  with  the  Go- 
'  vernor  and  Company  of  the  Bank  of  England,  for  advancing  the  Sum  of  Three 
'  Millions  towards  (he  Supply  for  the  Service  of  the  Year  One  thousand  eight  hun- 
'  dred,'  as  relates  to  the  same;  provided  that  such  first-mentioned  company  shall 
make  out  and  deliver  from  time  to  time  to  the  commissioners  of  stamps  and 
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taxes  the  several  accounts  or  returns  required  by  the  last-mentioned  act ;  and 
all  the  provisions  of  the  last-recited  act  as  to  such  accounts  or  returns  shall  he 
taken  to  apply  to  the  accounts  or  returns  so  made  out  and  delivered  by  such 
first-mentioned  companies,  as  if  they  had  been  originally  included  in  the  pro- 
visions of  the  last-recited  act. 

XLVIII.    And  be  it  declared  and  enacted,  That  every  company  of  more  than    Banking  com- 
six  persons  carrying  on  the  trade  or  business  of  bankers  in  England  shall  be    panics  to  be 
deemed  a  trading  company  within  the  provisions  of  an  act  passed  in  this  session    deemed  trading 
of  parliament,  intituled  An  Act  for  facilitating  the  winding  up  the  affairs  of  Joint    companies. 
Stock  Companies  unable  to  meet  their  pecuniary  Engagements. 

XLIX.   And  be  it  enacted,  That  in  this  act  the  following  words  and  expres-    Interpretation 
sions  shall  have  the  several  meanings  hereby  assigned  to  them,  unless  there  be    of  act. 
something  in  the  subject  or  context  repugnant  to  such  construction  ;  (that  is 
to  say,) 

Words  importing  the  singular  number  shall  include  the  plural  number,  and 
words  importing  the  plural  number  shall  include  the  singular  number : 

Words  importing  the  masculine  gender  shall  include  females : 

The  word  "plaintiff"  shall  include  pursuer  and  petitioner: 

The  word  "  defendant  "  shall  include  defender  and  respondent : 

The  word  "  execution  "  shall  include  diligence,  or  other  proceeding  proper  for 
giving  effect  to  any  judgment,  decree,  or  order  of  a  court  of  justice. 

L.    And  be  it  enacted,  That  this  act  may  be  amended  or  repealed  by  any  act    Act  may  be 
to  be  passed  in  this  session  of  parliament.  amended. 


SCHEDULES  referred  to  by  the  foregoing  Act. 


SCHEDULE  (A.) 


Memorial  or  account  to  be  entered  at  the  Stamp  OfBce  in  London  in  pur- 
suance of  an  act  passed   in   the  eighth  year  of  the  reign  of  Queen 
Victoria,  intituled  [here  insert  the  title  of  this  act"] ;  viz. 
Firm  or  name  of  the  banking  company  ;  viz.  [set  forth  the  firm  or  name.'\ 
Names  and  places  of  abode  of  all  the  members  of  the  company  ;  viz.  [set  forth 

all  the  names  and  places  ofabode.^ 
Names  and  places  of  the  bank  or  banks  established  by  such  company  ;  viz.  [set 

forth  all  the  names  and  places.  ] 
Names  and  places  of  abode  of  the  directors,  managers,  and  other  like  officers  of 
the  said  banking  company  ;   viz.  [set  forth  all  the  names  and  places  of  abode."] 
Names  of  the  several  towns  and  places  where  the  business  of  the  said  company 
is  to  be  carried  on  ;  viz.  [set  forth  the  names  of  all  the  towns  and  places.] 
A.  B.  of  manager  [or  other  officer,  describing 

the  office]  of  the  above-mentioned  company,  maketh  oath  and  saitb.  That 
the  above-written  account  doth  contain  the  name,  style,  and  firm  of  the 
said  company,  and  the  names  and  places  of  the  abode  of  the  several  members 
thereof,  and  of  the  banks  established  by  the  said  company,  and  the  names,  titles, 
and  descriptions  of  the  directors,  managers,  and  other  like  officers  of  the  said 
company,  and  the  names  of  the  towns  and  places  where  the  business  of  the  com- 
pany is  carried  on,  as  the  same  respectively  appear  in  the  books  of  the  said 
company,  and  to  the  best  of  the  information,  knowledge,  and  belief  of  this 
deponent. 

Sworn  before  me,  the  day  of  at  in  the 

county  of 

CD.,  justice  of  the  peace  in  and  for  the  county 
of  [or  master  or  master  extraordi- 

nary in  Chancery.] 
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SCHEDULE  (B.) 


Memorial  or  account  to  be  entered  at  the  Stamp  Office  in  London  on  behalf 

[name  of  the  company],  in  pursuance  of  an  act  passed  in  the  eighth  year 

of  the  reign  of  Queen  Victoria,  intituled  [insert  the  title  of  this  act']  ; 

viz. 

Names  and  places  of  abode  of  every  new  or  additional  director,  manager,  or  other 

like  officer  of  the  said  company  ;  viz.  A.  B.  in  the  room  of  C,  D.,  deceased 

or  removed  [as  the  case  may  be]  ;    [set  forth  every  name  and  place  of  abode, ] 

Names  and  places  of  abode  of  every  person  who  has  ceased  to  be  a  member  of 

such  company  ;   viz.  [set  forth  every  name  and  place  of  abode.] 
Names  and  places  of  abode  of  every  person  who  has  become  a  new  member  of 

such  company;  viz.  [set  forth  every  name  and  place  of  abode.] 
Names  of  any  additional  towns  or  places  where  the  business  of  the  company  is 
carried  on;  viz.  [set  forth  the  names  of  all  the  towns  and  places.] 
A.  B.  of  manager  [or  other  officer]  of  the  above-named  company, 

maketh  oath  and  saith,  that  the  above-written  account  doth  contain  the  name  and 
place  of  abode  of  every  person  who  hath  become  or  been  appointed  a  director, 
manager,  or  other  like  officer  of  the  above  company,  and  also  the  name  and 
place  of  abode  of  any  and  every  person  who  hath  ceased  to  be  a  member  of  the 
said  company,  and  of  every  person  who  hath  become  a  member  of  the  said  com- 
pany since  the  registry  of  the  said  company  on  the  '  day  of 
last,  as  the  same  respectively  appear  on  the  books  of  the  said  company,  and  to 
the  best  of  the  information,  knowledge,  and  belief  of  this  deponent. 

Sworn  before  me,  the  day  of  at  in  the 

county 

C.  D.,  justice  of  the  peace  in  and  for  the  county 
of  [or  master  or  master  extraordi- 

nary in  Chancery]. 


SCHEDULE  (C.) 


Form  of  Transfer  of  Shares. 

I  of  in  consideration  of  the  sum  of 

paid  to  me  by  of  do  hereby  transfer  to  the  said 

share  [or  shares],  numbered  in  the  business  called 

"  The  Banking  Company,"  to  hold  unto  the  said  his  executors, 

administrators,  and  assigns  [or  successors  and  assigns],  subject  to  the  several 
conditions  on  which  I  held  the  same  at  the  time  of  the  execution  hereof.  And 
I  the  said  do  hereby  agree  to  take  the   said  snare  [or  shares], 

subject  to  the  same  conditions.     As  witness  our  hands  and  seals,  the 
day  of 


8  &  9  Vict.  cap.  88. 

An  Act  for  the  Encouragement  of  British  Shipping  and  Navigation. 

[4th  August,  1845.] 

Preamble.  WHEREAS  an  act  was  passed  in  the  session  of  parliament  holden  in  the  third 

3  &  4  W.  4.         *"^  fourth  years  of  the  reign  of  King  William  the  Fourth,  intituled  An  Act  for 

(._  ^^^  the  Encouragement  of  British  Shipping  and  Navigation,  whereby  the  laws  for  the 

encouragement  of  British  shipping    and   navigation    were    consolidated  :    And 

whereas    since  the  passing  of  the   said   act  divers  parts  of  acts  for  the  further 

amendment  of  the  law  in  that  respect  have  been  found  necessary,  and  it  will  be 
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of  advantage  to  the  trade  and  commerce  of  the  country  that  the  said  act  and 
parts  of  acts  should  be  consolidated  into  one  act  :  be  it  therefore  enacted  by 
the  queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  coinmons  in  this  present  parliament  assembled, 
and  by  tiie  authority  of  the  same,  That  from  and  after  the  passing  of  this  act 
the  same  shall  come  into  and  be  and  continue  in  full  force  for  the  purposes 
therein  mentioned,  except  where  any  other  commencement  is  herein  particularly 
directed. 

II.  And  be  it  enacted,  That  the  several  sorts  of  goods  herein-after  enumerated 
being  the  produce  of  Europe,  (that  is  to  say,)  masts,  timber,  boards,  tar,  tallow, 
hemp,  flax,  currants,  raisins,  figs,  prunes,  olive  oil,  corn  or  grain,  wine,  brandy, 
tobacco,  wool,  shumac,  madders,  madder  roots,  barilla,  brimstone,  bark  of  oak, 
cork,  oranges,  lemons,  linseed,  rapeseed  and  clover-seed,  shall  not  be  imported 
into  the  United  Kingdom  to  be  used  therein,  except  in  British  ships,  or  in  ships 
of  the  country  of  which  the  goods  are  the  produce,  or  in  ships  of  the  country 
from  which  the  goods  are  imported. 

III.  And  be  it  enacted.  That  goods  the  produce  of  Asia,  Africa,  or  America 
shall  not  be  imported  from  Europe  into  the  United  Kingdom  to  be  used  therein, 
except  the  goods  lierein-after  mentioned  ;   (that  is  to  say,) 

Goods  the  produce  of  the  dominions  of  the  emperor  of  Morocco,  which  may 
be  imported  from  places  in  Europe  within  the  Straits  of  Gibraltar : 

Goods  the  produce  of  Asia  or  Africa  which  (having  been  brought  into  places 
in  Europe  within  the  Straits  of  Gibraltar  from  or  through  places  in  Asia  or 
Africa  witiiin  those  Straits,  and  not  by  way  of  the  Atlantic  Ocean,)  may  be 
imported  from  places  in  Europe  within  the  Straits  of  Gibraltar : 

Goods  the  produce  of  places  within  the  limits  of  the  East  India  Company's 
charter,  which  (having  been  imported  from  those  places  into  Gibraltar  or 
Malta  in  British  ships)  may  be  imported  from  Gibraltar  or  Malta : 

Goods  taken  by  way  of  reprisal  by  British  ships  : 

Bullion,  diamonds,  pearls,  rubies,  emeralds,  and  other  jewels  or  precious 
stones. 

IV.  And  be  It  enacted.  That  goods  the  produce  of  Asia,  Africa,  or  America 
shall  not  be  imported  into  the  United  Kingdom  to  be  used  therein,  in  foreign 
ships,  unless  they  be  the  ships  of  the  country  in  Asia,  Africa,  or  America  of 
which  the  goods  are  the  produce,  and  from  which  they  are  imported,  except  the 
goods  herein-after  mentioned ;  (that  is  to  say,) 

Goods  the  produce  of  the  dominions  of  the  grand  seignior  in  Asia  or  Africa, 
which  may  be  imported  from  his  dominions  in  Europe  in  ships  of  his  do- 
minions ; 
Raw  silk  and  mohair  yarn,  the  produce  of  Asia,  which  may  be  imported  from 
the  dominions  of  the  grand  seignior  in  the  Levant  seas,  in  ships  of  his  do- 
minions : 
Bullion  : 

Provided  always,  that  in  ease  any  treaty  shall  be  made  with  any  country 
having  a  port  or  ports  within  the  Straits  of  Gibraltar,  stipulating  that  such  pro- 
ductions of  Asia  or  Africa  as  may  by  law  be  imported  into  the  United  Kingdom 
from  places  in  Europe  within  the  Straits  of  Gibraltar  in  British  ships  shall  also 
be  imported  from  the  ports  of  such  country  in  the  ships  of  such  country,  then 
and  in  every  such  case  it  shall  be  lawful  to  import  such  goods  from  the  ports  of 
such  country  in  the  ships  of  such  country. 

V.  Provided  always,  and  be  it  enacted,  That  all  manufactured  goods  shall  be' 
deemed  to  be  the  produce  of  the  country  of  which  they  are  the  manufacture. 

VI.  And  be  it  enacted,  That  no  goods  shall  be  imported  into  the  United 
Kingdom  from  the  islands  of  Guernsey,  Jersey,  Alderney,  or  Sark,  except  in 
British  ships. 

VII.  And  be  It  enacted.  That  no  goods'shall  be  exported  from  the  United 
Kingdom  to  any  British  possession  in  Asia,  Africa,  or  America,  nor  to  the  islands 
of  Guernsey,  Jersey,  Alderney,  or  Sark,  except  in  British  ships. 

VIII.  And  be  it  enacted.  That  no  goods  or  passengers  shall  be  carried  coast- 
wise from  one  part  of  the  United  Kingdom  to  another,  or  from  the  United  King- 
dom to  the  Isle  of  JMan,  or  from  the  Isle  of  Man  to  the  United  Kingdom,  except 
in  British  ships. 

IX.  And  be  it  enacted,  That  no  goods  shall  be  carried  from  any  of  the  islands 
of  Guernsey,  Jersey,  Alderney,  Sark,  or  Mair  to  any  other  of  such  islands,  nor 

U 


Commence- 
ment of  act. 


Ships  in  which 
only  enu- 
merated goods 
of  Europe  may 
be  imported. 


Places  from 
which  only 
goods  of  Asia, 
Africa,  or 
America  may 
be  imported. 


Ships  in  which 
only  goods  of 
Asia,  Africa,  or 
America  may 
be  imported. 


Proviso. 


Manufacture 
deemed  pro- 
duce. 

From  Guern- 
sey, &c 
Exports  to 
Asia,  &c.,  and 
to  Guernsey, 
&c. 

Coastwise. 

Between 
Guernsey, 
Jersey,  &c. 


CCCVl 


8  &  9  VICT.   CAP. 


Between  Bri- 
tish possessions 
in  Asia,  &c. 
Imports  into 
British  pos- 
sessions in 
Asia,  &c. 
Her  Majesty- 
may,  by  order 
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foreign  goods 
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from  one  part  of  any  of  such  islands  to  another  part  of  the  same  island,  except  in 
British  ships. 

X.  And  be  it  enacted.  That  no  goods  shall  be  carried  from  any  British  pos- 
session in  Asia,  Africa,  or  America  to  any  other  of  such  possessions,  nor  from  one 
part  of  any  of  such  possessions  to  another  part  of  the  same,  except  in  British  ships. 

XI.  And  be  it  enacted.  That  no  goods  shall  be  imported  into  any  British 
possession  in  Asia,  Africa,  or  America  in  any  foreign  ships,  unless  they  be  ships 
of  the  country  of  which  the  goods  are  the  produce,  and  from  which  the  goods 
are  imported. 

XII.  And  be  it  enacted,  That  it  shall  be  lawful  for  her  Majesty  from  time  to 
time,  by  any  order  in  council,  to  declare  that  goods  the  growth,  produce,  or 
manufacture  of  any  foreign  country  may  be  imported  into  the  island  of  Hong 
Kong  from  the  same  or  any  other  foreign  country,  in  vessels  belonging  to  the 
same  or  any  other  foreign  country,  and  however  navigated,  subject  nevertheless 
to  such  limitations  and  restrictions  as  shall  be  contained  in  any  such  order  in 
council ;  and  from  and  after  the  publication  of  any  such  order  in  council  such 
goods  may  lawfully  be  so  imported  into  the  said  island  of  Hong  Kong  according 
to  the  provisions  of  such  order,  and  until  the  revocation  thereof;  and  any  such 
order  in  council  may  from  time  to  time  be  altered  or  revoked  by  her  Majesty  by 
any  subsequent  order  in  council.  * 

XIII.  And  be  it  enacted,  That  no  ship  shall  be  admitted  to  be  a  British  ship 
unless  duly  registered  and  navigated  as  such,  and  that  every  British  registered 
ship  (so  long  as  the  registry  of  such  ship  shall  be  in  force,  or  the  certificate  of 
such  registry  retained  for  the  use  of  such  ship,)  shall  be  navigated  during  the 
whole  of  every  voyage  (whether  with  a  cargo  or  in  ballast),  in  every  part  of  the 
world,  by  a  master  who  is  a  British  subject,  and  by  a  crew  whereof  three  fourths 
at  least  are  British  seamen  ;  and  if  such  ship  be  employed  in  a  coasting  voyage 
from  one  part  of  the  United  Kingdom  to  another,  or  in  a  voyage  between  the 
United  Kingdom  and  the  islands  of  Guernsey,  Jersey,  Alderney,  Sark,  or  Man, 
or  from  one  of  the  said  islands  to  another  of  them,  or  from  one  part  of  either  of 
them  to  another  of  the  same,  or  be  employed  in  fishing  on  the  coasts  of  the 
United  Kingdom  or  of  any  of  the  said  islands,  then  the  whole  of  the  crew  shall  be 
British  seamen. 

XIV.  Provided  always,  and  be  it  enacted.  That  all  British-built  boats  or 
vessels  under  fifteen  tons  burden,  wholly  owned  and  navigated  by  British  sub- 
jects, although  not  registered  as  British  ships,  shall  be  admitted  to  be  British 
vessels  in  all  navigation  in  the  rivers  and  upon  the  coasts  of  the  United  Kingdom, 
or  of  the  British  possessions  abroad,  and  not  proceeding  over  sea,  except  within 
the  limits  of  the  respective  colonial  governments  within  which  the  managing 
owners  of  such  vessels  respectively  reside ;  and  that  all  British-built  boats  or 
vessels  wholly  owned  and  navigated  by  British  subjects,  not  exceeding  the  burden 
of  thirty  tons,  and  not  having  a  whole  or  a  fixed  deck,  and  being  employed  solely 
in  fishing  on  the  banks  and  shores  of  Newfoundland  and  of  the  parts  adjacent,  or 
on  the  banks  and  shores  of  the  provinces  of  Canada,  Nova  Scotia,  or  New  Bruns- 
wick, adjacent  to  the  Gulf  of  Saint  Lawrence,  or  on  the  North  of  Cape  Canso, 
or  of  the  islands  within  the  same,  or  in  trading  coastwise  within  the  said  limits, 
shall  be  admitted  to  be  British  boats  or  vessels,  although  not  registered,  so  long 
as  such  boats  or  vessels  shall  be  solely  so  employed. 

XV.  Provided  also,  and  be  it  enacted.  That  all  ships  built  in  the  British  set- 
tlements at  Honduras,  and  owned  and  navigated  as  British  ships,' shall  be  entitled 
to  the  privileges  of  British  registered  ships  in  all  direct  trade  between  the 
United  Kingdom  or  the  British  possessions  in  America  and  the  said  settlements, 
provided  the  master  shall  produce  a  certificate,  under  the  hand  of  the  superin- 
tendent of  those  settlements,  that  satisfactory  proof  has  been  made  before  him 
that  such  ship  (describing  the  same)  was  built  in  the  said  settlements,  and  is 
wholly  owned  by  British  subjects  :  Provided  also,  that  the  time  of  the  clearance 
of  such  ship  from  the  said  settlements  for  every  voyage  shall  be  endorsed  upon 
such  certificate  by  such  superintendent. 

XVI.  And  be  it  enacted,  That  no  ship  shall  be  admitted  to  be  a  ship  of  any 
particular  country,  unless  she  be  of  the  build  of  such  country,  or  have  been 
made  prize  of  war  to  such  country,  or  have  been  forfeited  to  such  country  under 
any  law  of  the  same  made  for  the  prevention  of  the  slave  trade,  and  condemned 
as  such  prize  or  forfeiture  by  a  competent  court  of  such  country,  or  be  British- 
built  (not  having  been  a  prize  of  war  from  British  subjects  to  any  other  foreign 
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country),  nor  unless  she  be  navigated  by  a  master  who  is  a  subject  of  such 
foreign  country,  and  by  a  crevr  of  whom  three  fourths  at  least  are  subjects  of  such 
country,  nor  unless  she  be  wholly  owned  by  subjects  of  such  country  usually 
residing  therein,  or  under  the  dominion  thereof:  Provided  always,  that  the 
country  of  efery  ship  shall  be  deemed  to  include  all  places  which  are  under  the 
same  dominion  as  the  place  to  which  such  ship  belongs. 

XVII.  And  be  it  enacted,  That  no  person  shallbe  qualified  to  be  a  master  of 
a  British  ship  or  to  be  a  British  seaman  within  the  meaning  of  this  act,  except 
the  natural-born  subjects  of  her  Majesty,  or  persons  naturalized  by  any  act  of 
parliament,  or  made  denizens  by  letters  of  denization,  or  except  persons  who  have 
become  British  subjects  by  virtue  of  conquest  or  cession  of  some  newly  acquired 
country,  and  who  shall  have  taken  the  oath  of  allegiance  to  her  Majesty,  or  the 
oath  of  fidelity  required  by  the  treaty  or  capitulation  by  which  such  newly  ac- 
quired country  came  into  her  Majesty's  possession,  or  persons  who  shall  have 
served  on  board  any  of  her  Majesty's  ships  of  war  in  time  of  war  for  the  space  of 
three  years  :  Provided  always,  that  the  natives  of  places  within  the  limits  of  the 
East  India  Company's  charter,  although  under  British  dominion,  shall  not,  upon 
the  ground  of  being  such  natives,  be  deemed  to  be  British  seamen :  Provided 
always,  that  every  ship  (except  ships  required  to  be  wholly  navigated  by  British 
seamen)  which  shall  be  navigated  by  one  British  seaman  if  a  British  ship,  or  one 
seaman  of  the  country  of  such  ship  if  a  foreign  ship,  for  every  twenty  tons  of  the 
burden  of  such  ship,  shall  be  deemed  to  be  duly  navigated,  although  the  number 
of  other  seamen  shall  exceed  one  fourth  of  the  whole  crew :  Provided  also,  that 
nothing  herein  contained  shall  extend  to  repeal  or  alter  the  provisions  of  an  act 
passed  in  the  fourth  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth, 
for  consolidating  and  amending  the  laws  then  in  force  with  respect  to  trade  from 
and  to  places  within  the  limits  of  the  East  India  Company's  charter,  nor  the 
provisions  of  an  act  passed  in  the  session  of  parliament  holden  in  the  third  and 
fourth  years  of  her  present  Majesty,  intituled  An  Act  further  to  regulate  the  Trade 
of  Ships  built  and  trading  within  the  Limits  of  the  East  India  Company's  Charter. 

XVIII.  Provided  always,  and  be  it  enacted.  That  it  shall  be  lawful  for  her 
Majesty,  by  her  royal  proclamation  during  war,  to  declare  that  foreigners  having 
served  two  years  on  board  any  of  her  Majesty's  ships  of  war  in  time  of  such  war 
shall  be  British  seamen  within  the  meaning  of  this  act. 

XIX.  And  be  it  enacted.  That  no  British  registered  ship  shall  be  suffered  to 
depart  any  port  in  the  United  Kingdom,  or  any  British  possessions  in  any  part 
of  the  world,  (whether  with  a  cargo  or  in  ballast,)  unless  duly  navigated :  Pro- 
vided always,  that  any  British  ships  trading  between  places  in  America  may  be 
navigated  by  British  negroes,  and  that  ships  trading  eastward  of  the  Cape  of 
Good  Hope,  within  the  limits  of  the  East  India  Company's  charter,  may  be 
navigated  by  Lascars,  or  other  natives  of  countries  within  those  limits. 

XX.  And  be  it  enacted.  That  if  any  British  registered  ship  shall  at  any  time 
have  as  part  of  the  crew  in  any  part  of  the  world  any  foreign  seamen  not  allowed 
by  law,  the  master  or  owners  of  such  ship  shall  for  every  such  foreign  seaman 
forfeit  the  sum  of  ten  pounds :  Provided  always,  that  if  a  due  proportion  of 
British  seamen  cannot  be  procured  in  any  foreign  port,  or  in  any  place  within 
the  limits  of  the  East  India  Company's  charter,  for  the  navigation  of  any  British 
ship,  or  if  such  proportion  be  destroyed  during  the  voyage  by  any  unavoidable 
circumstance,  and  the  master  of  such  ship  shall  produce  a  certificate  of  such  facts 
under  the  hand  of  any  British  consul,  or  of  two  known  British  merchants  if  there 
be  no  consul  at  the  place  where  such  facts  can  be  ascertained,  or  from  the  British 
governor  of  any  place  within  the  limits  of  the  East  India  Company's  charter,  or 
in  the  want  of  such  certificate  shall  make  proof  of  the  truth  of  such  facts  to  the 
satisfaction  of  the  collector  and  comptroller  of  the  customs  of  any  British  port, 
or  of  any  person  authorized  in  any  other  part  of  the  world  to  inquire  into  the 
navigation  of  such  ship,  the  same  shall  be  deemed  to  be  duly  navigated. 

XXI.  And  be  it  enacted,  That  if  her  Majesty  shall  at  any  time  by  her  royal 
proclamation  declare  that  the  proportion  of  'British  seamen  necessary  to  the  due 
navigation  of  British  ships  shall  be  less  than  the  proportion  required  by  this  act, 
every  British  ship  navigated  with  the  proportion  of  British  seamen  required  by 
such  proclamation  shall  be  deemed  to  be  duly  navigated,  so  long  as  such  pro- 
clamation shall  remain  in  force. 

XXII.  Provided  always,  and  be  it  enacted,  That  goods  of  any  sort,  or  the 
produce  of  any  place,  not  otherwise  prohibited  than  by  the  law  of  navigation 
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British-built, 
and  owned  and 
navigated  by 
subjects  of  the 
country. 

Master  and 
seamen  not 
British,  unless 
natural  born  or 
naturalized,  or 
denizens,  or 
subjects  by  con- 
quest or  ces- 
sion, or  having 
served  in  her 
Majesty's  ships 
of  war. 
Natives  of 
India  not  to  be 
British  seamen. 
One  British 
seaman  to 
twenty  tons 
sufficient  to 
constitute  a 
proper  crew. 
4  G.  4.  c.  80. 
s.  21. 

3  &  4  Vict. 
c.  56. 
Foreigners 
having  served 
two  years  on 
board  H.  M.  S. 
during  war. 
British  ship 
not  to  depart 
British  port 
unless  duly 
navigated,  &c. 
Penalty  for  ex- 
cess of  foreign 
seamen. 


Proportion  of 
seamen  may  be 
altered  by  pro- 
clamation. 


Goods  pro- 
hibited only  by 
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navigation  law 
may  be  im- 
ported for  ex- 
portation. 


Her  Majesty- 
may,  by  order 
in  council,  ap- 
])C)int  ports  in 
the  British 
possessions 
abroad,  where- 
in any  goods 
imported  in 
any  vessel  may 
be  warehoused. 


Forfeitures, 
how  incurred. 


Recovery  of 
forfeitures. 


Alteration  of 
act. 


hcreln-before  contained,  may  be  imported  into  the  United  Kingdom  from  any 
place  in  a  British  ship,  and  from  any  place,  not  being  a  British  possession,  in  a 
foreign  ship  of  any  country,  and  however  navigated,  to  be  warehoused  for  ex- 
portation only,  under  the  provisions  of  any  law  in  force  for  the  time  being  made 
for  the  warehousing  of  goods  without  payment  of  duty  upon  the  first  entry 
thereof. 

XXIII.  And  be  it  enacted,  That  it  shall  be  lawful  for  her  Majesty  from 
time  to  time,  by  any  order  in  council,  to  declare  that  goods  of  any  sort,  or  the 
produce  of  any  place,  not  otherwise  prohibited  than  by  the  law  of  navigation 
herein-before  contained,  may  be  imported  into  any  port  or  ports  of  the  British 
possessions  abroad,  to  be  named  in  such  order,  from  any  place,  in  a  British  ship, 
and  from  any  place  not  being  a  part  of  the  British  dominions  in  a  foreign  ship 
of  any  country,  and  however  navigated,  to  be  warehoused  for  exportation  only, 
under  the  provisions  of  any  law  in  force  for  the  time  being,  made  for  the  ware- 
housing of  goods  without  payment  of  duty  upon  the  first  entry  thereof;  and 
from  and  after  tl>e  date  of  any  such  order  it  shall  be  lawful  so  to  import,  for  the 
purpose  of  being  warehoused  for  exportation  only,  any  such  goods  into  the  port 
or  ports  named  therein,  according  to  the  provisions  of  the  said  order,  and  until 
the  revocation  thereof;  and  any  such  order  in  council  may  from  time  to  time  be 
altered  or  revoked  by  her  Majesty  by  any  subsequent  order  in  council. 

XXIV.  And  be  it  enacted,  That  if  any  goods  be  imported,  exported,  or 
carried  coastwise,  contrary  to  the  law  of  navigation,  all  such  goods  shall  be 
forfeited,  and  the  master  of  the  ship  in  which  the  same  are  so  imported,  exported, 
or  carried  coastwise  shall  forfeit  the  sum  of  one  hundred  pounds. 

XXV.  And  be  it  enacted.  That  all  penalties  and  forfeitures  incurred  under 
this  act  shall  be  sued  for,  prosecuted,  recovered,  and  disposed  of,  or  shall  be 
mitigated  or  restored,  in  like  manner  as  any  penalty  or  forfeiture  can  be  sued 
for,  prosecuted,  recovered,  and  disposed  of,  or  may  be  mitigated  or  restored  under 
an  act  passed  in  the  present  session  of  parliament  for  the  prevention  of  smuggling. 

XXVI.  And  be  it  enacted.  That  this  act  may  be  amended  or  repealed  by  any 
act  or  acts  to  be  passed  in  this  present  session  of  parliament. 


Preamble, 
3  &  4  \V.  4. 


Commence- 
ment of  act. 


No  vessel  to 
enjoy  privi- 
leges until 
registered. 

6  G.  4.   c.  110. 
4  G.  4.  c.  41. 


Form  of  cer- 
tificate  of 
registry. 


,  8  &  9  Vict.  cap.  89. 

All  Act  for  the  registering  of  British  Vessels. 

[4  th  ^M(7«s/,  1845.] 

WHEREAS  art  act  was  passed  in  the  session  of  parliament  held  in  the  third 
and  fourth  years  of  the  reign  of  king  William  the  Fourth,  intituled  An  Act  for 
the  registering  of  British  Vessels,  whereby  the  laws  in  relation  to  the  registration 
of  British  vessels  were  consolidated :  and  whereas  since  the  passing  of  the  said 
act  divers  parts  of  acts  for  tlie  further  amendment  of  the  law  in  that  respect  have 
been  found  necessary,  and  it  will  be  of  advantage  to  trade  and  commerce  that 
the  said  act  and  parts  of  acts  should  be  consolidated  into  one  act :  be  it  therefore 
enacted  by  the  queen's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the  passing  of 
this  act  the  same  shall  come  into  and  continue  in  full  force  for  tlie  pur])oses 
therein  mentioned,  except  where  any  other  commencement  is  herein  particularly 
directed. 

1 1.  And  be  it  enacted.  That  no  ship  or  vessel  shall  be  entitled  to  any  of  the 
privileges  or  advantages  of  a  British  registered  ship,  unless  the  person  or  persons 
claiming  iiroperty  therein  shall  have  caused  the  same  to  have  been  registered  iu 
virtue  of  the  said  act,  or  of  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late 
jVIajesty  king  George  the  Fourth,  intituled  An  Act  for  registering  British  Vessels, 
or  of  an  act  passed  in  the  fourth  year  of  bis  said  late  Majesty's  reign,  intituled 
An  Act  for  the  registering  of  British  Vessels,  or  until  such  person  or  persons  shall 
have  caused  the  same  to  be  registered  in  manner  herein-after  mentioned,  and 
shall  have  obtained  a  certificate  of  such  registry  from  the  person  or  persons 
authorized  to  make  such  registry  and  grant  such  certificate  as  herein-after  directed : 
the  form  of  which  certificate  shall  be  as  follows  ;  (videlicet) 
'  This  is  to  certify,  That  in  pursuance  of  an  act  passed  in  the  session  of  par- 
'  liament  holu^u  iu  the  eighth  and  ninth  years  of  the  reign  of  queen  Victoria, 
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*  intituled  an  act  [here  insert  the  title  of  this  act,  the  names,  occupations,  and  resi- 
'  (lence  of  the  subscribing  owitersi,  having  made  and  subscribed  the  declaration 
'  required  by  the  said  act,  and  liaving  declared  that  [he  or  they],  together  with 

*  [natnes,  occupations,   and  residence   of  non-subscribing   owners]  is  [or  are]  sole 

•  owner  [or  owners]  in  the  proportions  specified  on  the  back  hereof  of  the  ship 

•  or  vessel  called  the  [ship's  name']  of  [place  to  tchich  the  vessel  belongs],  which  is 
'  of  the  burden  of  [number  of  tons],  and  whereof  [master's  name]  is  master,  and 
'  that  the  said  ship  or  vessel  was  [when  and  where  built,  or  condemned  as  prize, 
'  referring  to  builder's  certificate,  judge's  certificate,  or   certificate  of  last  registry, 

*  then  delivered  up  to  be  ca7Lcelled],  and  [iiame  and  employment  of  surveying  officer] 
'  having  certified  to  us  that  the  said  ship  or  vessel  has  [numbo-]  decks  and  [iium- 
'  her]  masts,  that  her  length  from  the  inner  part  of  the  main  stem  to  the  fore 

•  part  of  the  stern-post  aloft  is  [  feet  tenths],  her  breadth  in  niid- 
'  ships  is  [                   feet                   tenths],  her  depth  in  hold  at  midships  is  [ 

'  feet  tenths],  that  she  is  [how  rigged]  rigged,  with  a  [standing  or 

'  running']  bowsprit,  is  [description  of  stern]  sterned,  [carvel  or  clincher]  built,  has 
'  [whether  any  or  not]  gallery,  and  [kind  of  head,  if  any]  head  ;  and  the  said  sub- 
'  scribing  owners  having  consented  and  agreed  to  the  above  description,  and  having 
'  caused  sufficient  security  to  be  given  as  required  by  the  said  act,  the  said  ship 

•  or  vessel  called  the  [name]  has  been  duly  registered  at  the  port  of  [name  of  port], 

♦  Certified  under  our  hands  at  the  custom  house  in  the  said  port  of  [name  of 

*  port],  this  [date]  day  of  [name  of  viontlt]  in  the  year  [words  at  length]. 

'  (Signed)  Collector. 

*  (Signed)  Comptroller.' 

.A.nd  on  the  back  of  such  certificate  of  registry  there  shall  be  an  account  of  the 
parts  or  shares  held  by  each  of  the  owners  mentioned  and  described  in  such  cer- 
tificate, in  the  form  and  manner  following  :  — 


Names  of  the  several  Owners 
within  mentioned. 


Number  of  Sixty-fourth  Shares  held 
by  each  Owner. 


[Name] 

[Name] 
[Name] 
[Name] 


Thirty-two. 
Sixteen. 
Eight. 
Eight. 

Comptroller. 

Collector. 


(Signed) 
(Signed) 

III.  And  be  it  enacted,  That  the  persons  authorized  and  required  to  make 
such  registry,  and  grant  such  certificates  shall  be  the  several  persons  herein-after 
mentioned  and  described  ;  (that  is  to  say,) 

The  collector  and  comptroller  of  her  Majesty's  customs  in  any  port  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  in  the  Isle  of  Man  re- 
spectively, in  respect  of  ships  or  vessels  to  be  there  registered  : 

The  principal  officers  of  her  Majesty's  customs  in  the  islands  of  Guernsey  or 
Jersey,  together  with  the  governor,  lieutenant  governor,  or  commander-in- 
chief  of  those  islands  respectively,  in  respect  of  ships  or  vessels  to  be  there 
registered : 

The  collector  and  comptroller  of  her  Majesty's  customs  of  any  port  in  the 
British  possessions  in  Asia,  Africa,  and  America,  or  the  collector  of  any 
such  port  at  which  no  appointment  of  a  comptroller  has  been  made,  in  re- 
spect of  ships  or  vessels  to  be  there  registered  : 

The  collector  of  duties  at  any  port  in  the  territories  under  the  government  of 
the  East  India  Company,  within  the  limits  of  the  charter  of  the  said  com- 
pany, or  any  other  person  of  the  rank  in  the  said  company's  service  of  senior 
merchant,  or  of  six  years'  standing  in  the  said  service,  being  respectively  ap- 
pointed to  act  in  the  execution  of  this  act  by  any  of  the  governments  of  the 
said  company,  in  respect  of  ships  or  vessels  to  be  there  registered : 

The  collector  of  duties  at  any  British  possession  within  the  said  limits,  and 
not  under  the  government  of  the  said  company,  and  at  which  a  custom  house 
is  not  established,  together  with  the  governor,  lieutenant  governoi',  or  com- 
mander-in-chief of  such  possession,  in  respect  of  ships  or  vessels  to  be  there 
registered ; 
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Persons  au- 
thorized to 
make  regis- 
try, &c. 
In  United 
Kingdom  and 
Isle  of  jMan  : 
In  Guernsey, 
&c.  : 

In  colonies  in 
Asia,  Africa, 
and  America : 

In  territories 
of  East  India 
Company : 


In  other  plnccs 
within  limits 
of  the  charter 
of  E.  I.  C.  : 
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In  Malta, 
Gibraltar,  &c. 

Limitation  as 
to  vessels  regis- 
tered at  Malta, 
Gibraltar,  or 
Heligoland. 
Certain  powers 
of  collectors 
and  comptrol- 
lers, by  whom 
to  be  exercised 


Powers  of 

commissioners 
of  customs  in 
United  King- 
dom given  to 
governors,  &c. 
abroad. 

Ships  exer- 
cising privi- 
leges before 
registry  to  be 
forfeited ; 
but  not  to 
affect  vessels 
registered 
under  previous 
acts. 

What  ships  are 
entitled  to  be 
registered. 


Mediterranean 
])ass  may  be 
issued  at  Malta 
or  Gibraltar 
for  certain 
ships  only. 


Ships  dis- 
qualified, if 
foreign  repairs 
exceed  20s. 
per  ton, 


The  governor,  lieutenant  governor,  or  commander-in-chief  of  Malta,  Gibraltar, 
and  Heligoland  respectively,  in  respect  of  vessels  or  ships  to  be  there  regis<. 
tered  : 
Provided  always,  that  no  ship  or  vessel  shall  be  registered  at  Heligoland,  except 
such  as  is  wholly  of  the  build  of  that  place,  and  that  ships  or  vessels  registered 
at  Malta,  Gibraltar,  or  Heligoland  shall  not  be  registered  elsewhere ;  and  that 
ships  or  vessels  registered  at  Malta,  Gibraltar,  or  Heligoland  shall  not  be  entitled 
to  the  privileges  and  advantages  of  British  ships  in  any  trade  between  the  said 
United  Kingdom  and  any  of  the  British  possessions  in  America  :  Provided  also, 
that  wherever  in  and  by  this  act  it  is  directed  or  provided  that  any  act,  matter, 
or  thing  shall  and  may  be  done  or  performed  by,  to,  or  with  any  collector  and 
comptroller  of  her  Majesty's  customs,  the  same  shall  or  may  be  done  or  performed 
by,  to,  or  with  the  several  persons  respectively  herein-before  authorized  and  re- 
quired to  make  registry  and  to  grant  certificates  of  registry  as  aforesaid,  and  ac- 
cording as  the  same  act,  matter,  or  thing  is  to  be  done  or  performed  at  the  said 
several  and  respective  places,  and  within  the  jurisdiction  of  the  said  several  per- 
sons respectively :  Provided  also,  that  wherever  in  and  by  this  act  it  is  directed 
or  provided  that  any  act,  matter,  or  thing  shall  or  may  be  done  or  performed  by, 
to,  or  with  the  commissioners  of  her  Majesty's  customs,  the  same  shall  or  may 
be  done  or  performed  by,  to,  or  with  the  governor,  lieutenant  governor,  or  com- 
mander-in-chief of  any  place  where  any  ship  or  vessel  may  be  registered  under 
the  authority  of  this  act,  so  far  as  such  act,  matter,  or  thing  can  be  applicable  to 
the  registering  of  any  ship  or  vessel  at  such  place. 

IV.  And  be  it  enacted,  That  in  case  any  ship  or  vessel  not  being  duly  regis- 
tered, and  not  having  obtained  such  certificate  of  registry  as  aforesaid,  shall 
exercise  any  of  the  privileges  of  a  British  ship,  the  same  shall  be  subject  to 
forfeiture,  and  also  all  the  guns,  furniture,  ammunition,  tackle,  and  apparel  to 
the  same  ship  or  vessel  belonging,  and  shall  and  may  be  seized  by  any  officer  or 
officers  of  her  Majesty's  customs  :  Provided  always,  that  nothing  in  this  act  shall 
extend  or  be  construed  to  extend  to  affect  the  privileges  of  any  ship  or  vessel 
duly  registered  prior  to  the  commencement  thereof. 

V.  And  be  it  enacted.  That  no  ship  or  vessel  shall  be  registered,  or  having 
been  registered  shall  be  deemed  to  be  duly  registered  by  virtue  of  this  act,  except 
such  as  are  wholly  of  the  build  of  the  said  United  Kingdom,  or  of  the  Isle  of 
Man,  or  of  the  islands  of  Guernsey  or  Jersey,  or  of  some  of  the  colonies,  plant- 
ations, islands,  or  territories  in  Asia,  Africa,  or  America,  or  of  Malta,  Gibraltar, 
or  Heligoland,  which  belonged  to  her  Majesty,  her  heirs  or  successors,  at  the 
time  of  the  building  of  such  ships  or  vessels,  or  such  ships  or  vessels  as  shall 
have  been  condemned  in  any  court  of  admiralty  as  prize  of  war,  or  such  ships  or 
vessels  as  shall  have  been  condemned  in  any  competent  court  as  forfeited  for  the 
breach  of  the  laws  made  for  the  prevention  of  the  slave  trade,  and  which  shall 
wholly  belong  and  continue  wholly  to  belong  to  her  Majesty's  subjects  duly 
entitled  to  be  owners  of  ships  or  vessels  registered  by  virtue  of  this  act. 

VI.  And  be  it  enacted.  That  no  Mediterranean  pass  shall  be  issued  for  the  use 
of  any  ship  as  being  a  ship  belonging  to  Malta  or  Gibraltar,  except  such  as  be 
duly  registered  at  those  places  respectively,  or  such  as,  not  being  entitled  to  be 
so  registered,  shall  have  wholly  belonged,  before  the  tenth  day  of  October  one 
thousand  eight  hundred  and  twenty-seven,  and  shall  have  continued  wholly  to 
belong,  to  persons  actually  residing  at  those  places  respectively  as  inhabitants 
thereof,  and  entitled  to  be  owners  of  British  ships  there  registered,  or  who,  not 
being  so  entitled,  shall  have  so  resided  upwards  of  fifteen  years  prior  to  the  said 
tenth  day  of  October  one  thousand  eight  hundred  and  twenty-seven. 

VII.  And  be  it  enacted,  That  no  ship  or  vessel  shall  continue  to  enjoy  the 
privileges  of  a  British  ship  after  the  same  shall  have  been  repaired  in  a  foreign 
country,  if  such  repairs  shall  exceed  the  sum  of  twenty  shillings  for  every  ton  of 
the  burden  of  the  said  ship  or  vessel,  unless  such  repairs  shall  have  been  necessary, 
by  reason  of  extraordinary  damage  sustained  by  such  ship  or  vessel  during  her 
absence  from  her  Majesty's  dominions,  to  enable  her  to  perform  the  voyage  in 
which  she  shall  have  been  engaged,  and  to  return  to  some  port  or  place  in  the 
said  dominions  ;  and  whenever  any  ship  or  vessel  which  has  been  so  repaired  in 
a  foreign  country  shall  arrive  at  any  port  in  her  Majesty's  dominions  as  a  British 
registered  ship  or  vessel,  the  master  or  other  person  having  the  charge  or  command 
of  the  same  shall,  upon  the  first  entry  thereof,  report  to  the  collector  and  comp- 
troller of  her  Majesty's  customs  at  such  port  that  such  ship  or  vessel  has  been  so 
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repaired,  under  penalty  of  twenty  shillings  for  every  ton  of  the  burden  of  such 
ship  ov  vessel,  according  to  the  admeasurement  thereof;  and  if  it  shall  be  proved 
to  the  satisfaction  of  the  commissioners  of  her  Majesty's  customs  that  such  ship 
or  vessel  was  seaworthy  at  the  time  when  she  last  departed  from  any  port  or 
place  in  her  Majesty's  dominions,  and  that  no  greater  quantity  of  such  repairs 
have  been  done  to  the  said  vessel  than  was  necessary  as  aforesaid,  it  shall  be 
lawful  for  the  said  commissioners,  upon  a  full  consideration  of  all  the  circum- 
stances, to  direct  the  collector  and  comptroller  of  the  port  where  such  ship  or 
vessel  shall  have  arrived,  or  where'she  shall  then  be,  to  certify  on  the  certificate 
of  the  registry  of  such  ship  or  vessel  that  it  has  been  proved  to  the  satisfaction 
of  the  commissioners  of  her  Majesty's  customs  that  the  privileges  of  the  said  ship 
or  vessel  have  not  been  forfeited,  notwithstanding  the  repairs  which  have  been 
done  to  the  same  in  a  foreign  country. 

VIII.  And  be  it  enacted,  That  if  any  ship  or  vessel  registered  under  the 
authority  of  this  or  any  other  act  shall  be  deemed  or  declared  to  be  stranded  or 
unseaworthy,  and  incapable  of  being  recovered  or  repaired  to  the  advantage  of 
the  owners  thereof,  and  shall  for  such  reasons  be  sold  by  order  or  decree  of  any 
competent  court  for  the  benefit  of  the  owners  of  such  ship  or  vessel  or  other 
persons  interested  therein,  the  same  shall  be  taken  and  deemed  to  be  a  ship  or 
vessel  lost  or  broken  up  to  all  intents  and  purposes  within  the  meaning  of  this 
act,  and  shall  never  again  be  entitled  to  the  ^privileges  of  a  British-built  ship  for 
any  purposes  of  trade  or  navigation. 

IX.  And  be  it  enacted.  That  no  British  ship  or  vessel  which  has  been  or  shall 
hereafter  be  captured  by  and  become  prize  to  an  enemy,  or  sold  to  foreigners, 
shall  again  be  entitled  to  the  privileges  of  a  British  ship  :  Provided  always,  that 
nothing  contained  in  this  act  shall  extend  to  prevent  the  registering  of  any  ship 
or  vessel  whatever  which  shall  afterwards  be  condemned  in  any  court  of  admiralty 
as  prize  of  war,  or  in  any  competent  court,  for  breach  of  laws  made  for  the  pre- 
vention of  the  slave  trade. 

X.  And  be  it  enacted.  That  no  such  registry  shall  hereafter  be  made,  or  cer- 
tificate thereof  granted,  by  any  person  or  persons  herein-before  authorized  to 
make  such  registry  and  grant  such  certificate,  in  any  other  port  or  place  than  the 
port  or  place  to  which  such  ship  or  vessel  shall  properly  belong,  except  so  far  as 
relates  to  such  ships  or  vessels  as  shall  be  condemned  as  prizes  in  any  of  the 
islands  of  Guernsey,  Jersey,  or  Man,  which  ships  or  vessels  shall  be  registered  in 
manner  herein-after  directed ;  but  all  and  every  registry  and  certificate  made 
and  granted  in  any  port  or  place  to  which  any  such  ship  or  vessel  does  not  pro- 
perly belong  shall  be  utterly  null  and  void  to  all  intents  and  purposes,  unless  the 
officers  aforesaid  shall  be  specially  authorized  and  empowered  to  make  such 
registry  and  grant  such  certificate  in  any  other  port  by  an  order  in  writing  under 
the  hands  of  the  commissioners  of  her  Majesty's  customs,  which  order  the  said 
commissioners  are  hereby  authorized  and  empowered  to  issue  if  they  shall  see 
fit ;  and  at  every  port  where  registry  shall  be  made  in  pursuance  of  this  act  a 
book  shall  be  kept  by  the  collector  and  comptroller,  in  which  all  the  particulars 
contained  in  the  form  of  the  certificate  of  the  registry  herein-before  directed  to 
be  used  shall  be  duly  entered ;  and  every  registry  shall  be  numbered  in  progres- 
sion, beginning  such  progressive  numeration  at  the  commencement  of  each  and 
every  year ;  and  such  collector  and  comptroller  shall  forthwith,  or  within  one 
month  at  the  furthest,  transmit  to  the  commissioners  of  her  Majesty's  customs  a 
true  and  exact  copy,  together  with  the  number  of  every  certificate  which  shall 
be  by  them  so  granted. 

XI.  And  be  it  enacted.  That  every  ship  or  vessel  shall  be  deemed  to  belong 
to  some  port  at  or  near  to  which  some  or  one  of  the  owners,  who  shall  make  and 
subscribe  the  declaration  required  by  this  act  before  registry  be  made,  shall 
reside ;  and  whenever  such  owner  or  owners  shall  have  transferred  all  his  or 
their  share  or  shares  in  such  ship  or  vessel,  the  same  shall  be  registered  de  novo 
before  such  ship  or  vessel  shall  sail  or  depart  from  the  port  to  which  she  shall 
then  belong,  or  from  any  other  port  which  shall  be  in  the  same  part  of  the  United 
Kingdom,  or  the  same  colony,  plantation,  island,  or  territory,  as  the  said  port 
shall  be  in  :  Provided  always,  that  if  the  owner  or  owners  of  such  ship  or  vessel 
cannot  in  suflRcient  time  comply  with  the  requisites  of  this  act,  so  that  registry 
may  be  made  before  it  shall  be  necessary  for  such  ship  or  vessel  to  sail  or  depart 
upon  another  voyage,  it  shall  be  lawful  for  the  collector  and  comptroller  of  th^ 
port  where  such  ship  or  vessel  may  then  be  to  certify  upon  the  back  of  the 
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existing  certificate  of  registry  of  such  ship  or  vessel  that  the  same  is  to  remain  iiv 
force  for  the  voyage  upon  which  the  said  ship  or  vessel  is  then  about  to  sail  or 
depart  :  Frovidcd  also,  that  if  any  ship  or  vessel  shall  be  built  in  any  of  the 
colonies,  plantations,  islands,  or  territories  in  Asia,  Africa,  or  America,  to  her 
Majesty  belonging,  for  owners  residing  in  the  United  Kingdom,  and  the  master 
of  such  ship  or  vessel,  or  the  agent  for  the  owner  or  owners  thereof,  shall  have 
produced  to  the  collector  and  comptroller  of  the  port  at  or  near  to  which  such 
shi])  or  vessel  was  built  the  certificate  of  the  builder  required  by  this  act,  and 
shall  have  made  and  subscribed  a  declaration  before  such  collector  and  comptroller 
of  the  names  and  descriptions  of  the  princii)al  owners  of  such  ship  or  vessel,  and 
that  she  is  the  identical  ship  or  vessel  mentioned  in  such  certificate  of  the  builder, 
and  that  no  foreigner,  to  the  best  of  his  knowledge  and  belief,  has  any  interest 
therein,  the  collector  and  comptroller  of  such  port  shall  cause  such  ship  or  vessel 
to  be  surveyed  and  measured  in  like  manner  as  is  directed  for  the  purpose  of 
registering  any  ship  or  vessel,  and  shall  give  the  master  of  such  ship  or  vessel  a 
certificate  under  their  hands  and  seals,  purporting  to  be  under  the  authority  of 
this  act,  and  stating  when  and  where  and  by  whom  such  ship  or  vessel  was  built, 
the  description,  tonnage,  and  other  particulars  required  on  registry  of  any  ship 
or  vessel,  and  such  certificate  shall  have  all  the  force  and  virtue  of  a  certificate  of 
registry  under  this  act,  during  the  term  of  two  years,  unless  such  ship  shall 
sooner  arrive  at  some  place  in  the.  United  Kingdom  ;  and  such  collector  and 
comptroller  shall  transmit  a  copy  of  such  certificate  to  the  commissioners  of  her 
Majesty's  customs. 

XII.  And  be  it  enacted,  Tliat  no  person  who  has  taken  the  oath  of  allegiance 
to  any  foreign  state,  except  under  the  terras  of  some  capitulation,  unless  he  shall 
afterwards  become  a  denizen  or  naturalised  subject  of  the  United  Kingdom  by 
her  Majesty's  letters  patent  or  by  act  of  parliament,  nor  any  person  usuiilly  re- 
siding in  any  country  not  under  the  dominion  of  her  Majesty,  her  heirs  and  suc- 
cessors, unless  he  be  a  member  of  some  British  factory,  or  agent  for  or  partner 
in  any  house  or  copartnership  actually  carrying  on  trade  in  Great  Britain  or 
Ireland,  shall  be  entitled  to  be  the  owner,  in  whole  or  in  part,  directly  or  in- 
directly, of  any  ship  or  vessel  required  and  authorized  to  be  registered  by  virtue 
of  this  act. 

XIII.  And  be  it  enacted,  That  no  registry  shall  henceforth  be  made  or  cer- 
tificate granted  until  the  following  declaration  be  made  and  subscribed,  before 
the  person  or  persons  herein-before  authorized  to  make  such  registry  and  grant 
such  certificate  respectively,  by  the  owner  of  such  ship  or  vessel  if  such  ship  or 
vessel  is  owned  by  or  belongs  to  one  person  only,  or  in  case  there  shall  be  two 
joint  owners,  then  by  both  of  such  joint  owners  if  both  shall  be  resident  within 
twenty  miles  of  the  port  or  place  where  such  registry  is  required,  or  by  one  of 
such  owners  if  one  or  both  of  them  shall  be  resident  at  a  greater  distance  from 
such  port  or  place,  or  if  the  number  of  such  owners  or  proprietors  shall  exceed 
two,  then  by  the  greater  part  of  the  number  of  such  owners  or  proprietors  if  the 
greater  number  of  them  shall  be  resident  within  twenty  miles  of  such  port  or 
place  as  aforesaid,  not  in  any  case  exceeding  three  of  such  owners  or  proprietors, 
unless  a  greater  number  shall  be  desirous  to  join  in  making  and  subscribing  the 
said  declaration,  or  by  one  of  such  owners  if  all,  or  all  except  one,  shall  be  resi- 
dent at  a  greater  distance  : 

'  \  A.  B.  of  [place  of  residence  and  occupation]  do  truly  declare,  That  the  ship  or 
'  vessel  [wa)«e]  of  \j)ort  or  place],  whereof  [master''s  name]  is  at  present  master, 
'  being  [kind  of  build,  burden,  et  catera,  as  described  in  the  certificate  of  the  sur- 
'  veying  officer],  was  \ichen  and  where  built,  or,  if  prize  or  forfeited,  capture  U7td 
'  condemnation  as  such],  and  that  I  the  said  A.  B.  \and  the  other  owners'  names 
'  and  occupations,  if  anj/,  mid  where  they  respectively  reside,  (videlicet,)  town,  place^ 

•  or  parish,  and  county,  or  if  member  of  and  resident  in  any  factory  in  foreign  parts, 
'  or  in  any  foreign  town  or  city,  being  an  agent  for  or  partner  in   any  house  or 

*  copartnership  actually  carrying  on  trade  in  Great  Britain  or  Ireland,  the  name  of 
'  such  factory,  foreign  town,  or  city,  and  the  names  of  such  house  or  copartnership] 

*  am  [or  are]  sole  owner  [or  owners]  of  the  said  vessel,  and  that  no  other  person 
'  or  persons  whatever  hath  or  have  any  right,  title,  interest,  share,  or  property 

♦  therein  or  thereto  ;  and  that  I  the  said  A.  B.  [and  the  said  other  owners,  if  any,] 

♦  am  [or  are]  truly  and  bond  fide  a  subject  [or  subjects]  of  Great  Britain,  and 

♦  that  I  the  said  A.  B.  have  not  [nor  have  any  of  the  other  owners,  to  the  best  of 
»  my  knowledge  and  belief]  taken  the  oath  of  allegiance  to  any  foreign  state  what- 
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•  ever  [except  under  the  terms  of  some  eapitulalion,  describing  the  particulars  thereof!, 

*  or  that  since  my  taking  [or  his  or  their  taking]  the  oath  of  allegiance  to  [yiaming 
'  tlie  foreign  states  respectively  to  which  lie  or  any  of  the  said  owners  shall  have  taken 
'  the  sa7ne'\  I  have  [or  he  or  they  hath  or  liave]  become  a  denizen  [or  denizens,  or 
'  naturalised  subject  or  subjects,  as  the  case  may  be,']  of  the  United  Kingdom  of 
»  Great  Britain  and  Ireland  by  her  Majesty's  letters  patent,  or  by  an  act  of  par- 
'  liament  [?ia7ning  the  times  when  such  letters  of  denization  have  been  grunted  rc- 
'  spectiveh/,  or  the  year  or  years  in  which  such  act  or  acts  for  naturalization  have 

*  passed  respectively],  and  tliat  no  foreigner,  directly  or  indirectly,  hath  any  share 

♦  or  part  interest  in  the  said  ship  or  vessel : ' 

Provided  always,  that  if  it  shall  become  necessary  to  register  any  ship  or  vessel 
belon-^ing  to  any  corporate  body  in  the  United  Kingdom,  the  following  declara- 
tion in  lieu  of  the  declaration  herein-before  directed  shall  be  taken  and  subscribed 
by  tlio  secretary  or  other  proper  officer  of  such  corporate  body ;  (that  is  to  say,) 
'  I  y/.  B.,  secretary  [or  officer]  of  [name  of  company  or  corporation'],  do  truly 
'  deciare,  That  the  ship  or  vessel  [w«me]  of  [port]  whereof  [master's  name]  is  at 
'  present  master,  being  [kind  of  build,  burden,  et  ccztera,  as  described  in.  the  certiji- 
'  cate  of  the  surveying  officer,]  was  [when  and  where  built,  or,  if  prize,  or  forfeited, 
'  capture  and  condemnation  as  such],  and  that  the  same  doth  wholly  and  truly 
'  belong  to  [name  of  conqmny  or  corporation].' 

XIV.  And  be  it  enacted.  That  in  case  the  required  number  of  joint  owners 
or  proprietors  of  any  ship  or  vessel  shall  not  personally  attend  to  make  and  sub- 
scribe the  declaration  herein-beCore  directed  to  be  made  and  subscribed,  then  and 
in  such  case  such  owner  or  owners,  proprietor  or  proprietors,  as  shall  personally 
attend  and  make  and  subscribe  the  declaration  aforesaid,  shall  further  declare 
that  the  part  owner  or  part  owners  of  such  ship  or  vessel  then  absent  is  or  are 
not  resident  within  twenty  miles  of  such  port  or  place,  and  hath  or  have  not,  to 
the  best  of  his  or  their  knowledge  or  belief,  wilfully  absented  himself  or  them- 
selves in  order  to  avoid  the  making  the  declaration  herein-before  directed  to  be 
made  and  subscribed,  or  is  or  are  prevented  by  illness  from  attending  to  make 
and  subscribe  the  said  declaration. 

XV.  And  in  order  to  enable  the  colieclor  and  comptroller  of  her  Majesty's 
customs  to  grant  a  certificate  truly  and  accurately  describing  every  ship  or  vessel 
to  be  registered  in  pursuance  of  this  act,  and  also  to  enable  all  other  officers  of 
her  Majesty's  customs,  on  due  examination,  to  discover  whether  any  such  ship 
or  vessel  is  the  same  with  that  for  which  a  certificate  is  alleged  to  have  been 
granted,  be  it  enacted.  That  previous  to  the  registering  or  granting  of  any  cer- 
tificate of  registry  as  aforesaid  some  one  or  more  person  or  persons  appointed  by 
the  commissioners  of  her  Majesty's  customs  (taking  to  his  or  their  assistance,  if 
he  or  they  shall  judge  it  necessary,  one  or  more  person  or  persons  skilled  in  the 
building  and  admeasurement  of  ships),  shall  go  on  board  of  every  such  ship  or 
vessel  as  is  to  be  registered,  and  shall  strictly  and  accurately  examine  and 
admeasure  every  such  ship  or  vessel  as  to  all  and  every  particular  contained  in 
the  form  of  the  certificate  hereln-lieFore  directed,  in  the  presence  of  the  master 
or  of  anv  other  person  who  shall  be  appointed  for  that  purpose  on  the  part  of 
the  owner  or  owners,  or  in  his  or  their  absence  by  the  said  master,  and  shall 
deliver  a  true  and  just  account  in  writing  of  all  such  particulars  of  the  build, 
description,  and  admeasurement  of  every  such  ship  or  vessel  as  are  specified  in 
the  form  of  the  certificate  above  recited  to  the  collector  and  comptroller  auiho- 
yized  as  aforesaid  to  make  such  registry  and  grant  such  certificate  of  registry  ; 
and  the  said  master  or  other  person  attending  on  the  part  of  the  owner  or  owners 
is  hereby  required  to  sign  his  name  also  to  the  certificate  of  such  surveying  or 
examining  officer,  in  testimony  of  the  truth  thereof,  provided  such  master  or 
other  person  sliall  consent  and  agree  to  the  several  particulars  set  forth  and 
described  therein. 

XVI.  And  be  it  enacted.  That  from  and  after  the  commencement  of  this  act 
the  tonnage  of  every  ship  or  vessel  required  by  law  to  be  registered  shall,  ))re- 
vious  to  her  being  registered,  be  measured  and  ascertained  while  her  hold  is 
clear,  and  according  to  the  following  rule ;  (that  is  to  say,)  divide  the  length  of 
the  upper  deck  between  the  after  part  of  ihe  stem  and  the  fore  part  of  the  stern- 
post  into  six  equal  parts  ;  depths  at  the  foremost,  the  middle,  and  the  aftermost 
of  those  points  of  division,  measure  in  feet  and  decimal  parts  of  a  foot  the 
depths  from  the  under  side  of  the  upper  deck  to  the  ceiling  at  the  limber  strake ; 
in  the  case  of  a  break  in  the  upper  deck  the  depths  are  to  be  measured  from  a 
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line  stretched  in  a  continuation  of  the  deck ;  breadths,  divide  each  of  those  three 
depths  into  five  equal  parts,  and  measure  the  inside  breadths  at  the  following 
points  ;  (videlicet,)  at  one  fifth  and  at  four  fifths  from  the  upper  deck  of  the  fore- 
most and  aftermost  depths,  and  at  two  fifths  and  four  fifths  from  the  upper  deck 
of  the  midship  depth ;  length,  at  half  the  midship  depth  measure  the  length  of 
the  vessel  from  the  after  part  of  the  stem  to  the  fore  part  of  the  stern-post ; 
then  to  twice  the  midship  depth  add  the  foremost  and  the  aftermost  depths  for 
the  sum  of  the  depths  ;  add  together  the  upper  and  lower  breadths  at  the  fore- 
most division,  three  times  the  upper  breadth  and  the  lower  breadth  at  the  midship 
division,  and  the  upper  and  twice  the  lower  breadth  at  the  after  division,  for  the 
sum  of  the  breadths ;  then  multiply  the  sum  of  the  depths  by  the  sum  of  the 
breadths,  and  this  product  by  the  length,  and  divide  the  final  product  by  three 
thousand  five  hundred,  which  will  give  the  number  of  tons  for  register  ;  if  the 
vessel  have  a  poop  or  half  deck  or  a  break  in  the  upper  deck,  measure  the  inside 
mean  length,  breadth,  and  height  of  such  part  thereof  as  may  be  included  within 
the  bulkhead ;  multiply  these  three  measurements  together,  and  dividing  the 
product  by  92-4,  the  quotient  will  be  the  number  of  tons  to  be  added  to  the 
result  as  above  found ;  in  order  to  ascertain  the  tonnage  of  open  vessels  the 
depths  are  to  be  measured  from  the  upper  edge  of  the  upper  strake. 

XVII.  Provided  always,  and  be  it  enacted,  That  in  each  of  the  several 
rules  herein-before  prescribed,  when  applied  for  the  purpose  of  ascertaining  the 
tonnage  of  any  ship  or  vessel  propelled  by  steam,  the  tonnage  due  to  the  cubical 
contents  of  the  engine  room  shall  be  deducted  from  the  total  tonnage  of  the 
vessel  as  determined  by  either  of  the  rules  aforesaid,  and  the  remainder  shall  be 
deemed  the  true  register  tonnage  of  the  said  ship  or  vessel ;  the  tonnage  due  to 
the  cubical  contents  of  the  engine  room  shall  be  determined  in  the  following 
manner  ;  (that  is  to  say,)  measure  the  inside  length  of  the  engine  room  in  feet 
and  decimal  parts  of  a  foot  from  the  foremost  to  the  aftermost  bulkhead,  then 
multiply  the  said  length  by  the  depth  of  the  ship  or  vessel  at  the  midship  divi- 
sion as  aforesaid,  and  the  product  by  the  inside  breadth  at  the  same  division  at 
two  fifths  of  the  depth  from  the  deck,  taken  as  aforesaid,  and  divide  the  last 
product  by  92*4,  and  the  quotient  shall  be  deemed  the  tonnage  due  to  the  cubical 
contents  of  the  engine  room. 

XVIII.  Provided  always,  and  be  it  enacted,  That  the  tonnage  due  to  the 
cubical  contents  of  the  engine  room,  and  also  the  length  of  the  engine  room, 
shall  be  set  forth  in  the  certificate  of  registry  as  part  of  the  description  of  the 
ship  or  vessel,  and  that  any  alteration  of  such  tonnage  due  to  the  cubical  con- 
tents of  the  engine  room,  or  of  such  length  of  the  engine  room  after  registry, 
shall  be  deemed  to  be  an  alteration  requiring  registry  de  novo  within  the  mean- 
ing of  this  act. 

XIX.  And  be  it  enacted,  That  for  the  purpose  of  ascertaining  the  tonnage  of 
all  such  ships  as  there  shall  be  occasion  to  measure  while  their  cargoes  are  on  board, 
the  following  rule  shall  be  observed,  and  is  hereby  established ;  (that  is  to  say,) 
measure  first  the  length  on  the  upper  deck  between  the  after  part  of  the  stem 
and  the  fore  part  of  the  stern-post ;  secondly,  the  inside  breadth  on  the  under 
side  of  the  upper  deck  at  the  middle  point  of  the  length  ;  and,  thirdly,  the 
depth  from  the  under  side  of  the  upper  deck  down  the  pump  well  to  the  skin  ; 
multiply  these  three  dimensions  together,  and  divide  the  product  by  one  hundred 
and  thirty,  and  the  quotient  will  be  the  amount  of  the  register  tonnages  of  such 
ships  ;  if  the  vessel  have  a  poop  or  half  deck  or  a  break  in  the  upper  deck,  mea- 
sure the  inside  mean  length,  breadth,  and  height  of  such  part  thereof  as  may  be 
included  within  the  bulkhead,  multiply  these  three  measurements  together,  and, 
dividing  the  product  by  ninety-two  and  four  tenths,  the  quotient  will  be  the 
number  of  tons  to  be  added  to  the  result  above  found. 

XX.  And  be  it  enacted.  That  the  true  amount  of  the  register  tonnage  of 
every  ship  or  vessel  required  by  law  to  be  registered,  ascertained  according  to 
the  rule  by  this  act  established,  shall  be  deeply  carved  or  cut  in  figures  at  least 
three  inches  in  length  on  the  main  beam  of  every  such  ship  or  vessel  prior  to 
her  being  registered. 

XXI.  And  be  it  enacted.  That  nothing  herein  contained  shall  extend  to 
alter  the  present  measure  of  tonnage  of  any  ship  or  vessel  which  shall  have  been 
registered  prior  to  the  commencement  of  this  act,  unless  in  cases  where  the  owners 
of  any  such  ships  shall  require  to  have  their  tonnage  established  according  to  the 
rule  herein-before  provided,  or  unless  there  shall  be  occasion  to  have  any  such 
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ship  admeasured  again  on  account  of  any  alteration  which  shall  have  been  made 
in  the  form  or  burden  of  the  same,  in  wliich  cases  only  such  ships  shall  be  re- 
admeasured  according  to  the  said  rule,  and  their  tonnage  registered  accordingly. 

XXII.  And  be  it  enacted,  That  whenever  the  tonnage  of  any  ship  or  vessel 
shall  have  been  ascertained  according  to  the  rules  herein  prescribed,  such 
account  of  tonnage  shall  ever  after  be  deemed  the  tonnage  of  such  ship  or  vessel, 
and  shall  be  repeated  in  every  subsequent  registry  of  such  ship  or  vessel,  unless 
it  shall  happen  that  any  alteration  has  been  made  in  the  form  and  burden  of 
such  ship  or  vessel,  or  it  shall  be  discovered  that  the  tonnage  of  such  ship  or 
vessel  had  been  erroneously  taken  and  computed. 

XXIII.  And  be  it  enacted.  That  at  the  time  of  the  obtaining  of  the  certifi- 
cate of  registry  as  aforesaid  sufficient  security  by  bond  shall  be  given  to  her 
Majesty,  her  heirs  |and  successors,  by  the  master  and  such  of  the  owners  as 
shall  personally  attend  as  is  herein-before  required,  such  security  to  be  approved 
of  and  taken  by  the  person  or  persons  herein-before  authorized  to  make  such 
registry,  and  grant  such  certificate  of  registry,  at  the  port  or  place  in  which 
such  certificate  shall  be  granted,  in  the  penalties  'following  ;  (that  is  to  say,)  if 
such  ship  or  vessel  shall  be  a  decked  vessel,  or  be  above  the  burden  of  fifteen 
tons,  and  not  exceeding  fifty  tons,  then  in  the  penalty  of  one  hundred  pounds  ; 
if  exceeding  the  burden  of  fifty  tons,  and  not  exceeding  one  hundred  tons, 
then  in  the  penalty  of  three  hundred  pounds ;  if  exceeding  the  burden  of  one 
hundred  tons,  and  not  exceeding  two  hundred  tons,  then  in  the  penalty  of  five 
hundred  pounds ;  if  exceeding  the  burden  of  two  hundred  tons,  and  not 
exceeding  three  hundred  tons,  then  in  the  penalty  of  eight  hundred  pounds ; 
and  if  exceeding  the  burden  of  three  hundred  tons,  then  in  the  penalty  of  one 
thousand  pounds ;  and  the  condition  of  every  such  bond  shall  be,  that  such 
certificate  shall  not  be  sold,  lent,  or  otherwise  disposed  of  to  any  person  or 
persons  whatever,  and  that  the  same  shall  be  solely  made  use  of  for  the  service 
of  the  ship  or  vessel  for  which  it  is  granted ;  and  that  in  case  such  ship  or  vessel 
shall  be  lost  or  taken  by  the  enemy,  burnt  or  broken  up,  or  otherwise  prevented 
from  returning  to  the  port  to  which  she  belongs,  or  shall  on  any  account  have 
lost  and  forfeited  the  privileges  of  a  British  ship,  or  shall  have  been  seized  and 
legally  condemned  for  illicit  trading,  or  shall  have  been  taken  in  execution  for 
debt,  and  sold  by  due  process  of  law,  or  shall  have  been  sold  to  the  crown,  or 
shall  under  any  circumstances  have  been  registered  de  novo,  the  certificate,  if  pre- 
served, shall  be  delivered  up  within  one  month  after  the  arrival  of  the  master  in 
any  port  or  place  in  her  Majesty's  dominions  to  the  collector  and  comptroller  of 
some  port  in  Great  Britain,  or  of  the  Isle  of  Man,  or  of  the  British  plantations, 
or  to  the  governor,  lieutenant  governor,  or  commander-in-chief  for  the  time 
being  of  the  islands  of  Guernsey  or  Jersey ;  and  that  if  any  foreigner,  or  any 
person  or  persons  for  the  use  and  benefit  of  any  foreigner,  shall  purchase  or 
otherwise  become  entitled  to  the  whole  or  to  any  part  or  share  of  or  any  interest 
in  such  ship  or  vessel,  and  the  same  shall  be  within  the  limits  of  any  port  of 
Great  Britain,  or  of  the  islands  of  Guernsey,  Jersey,  or  Man,  or  of  the  British 
colonies,  plantations,  islands,  or  territories  aforesaid,  then  and  in  such  case  the 
certificate  of  registry  shall,  within  seven  days  after  such  purchase  or  transfer  of 
property  in  such  ship  or  vessel,  be  delivered  up  to  the  person  or  persons 
herein-before  authorized  to  make  registry,  and  grant  certificate  of  registry,  at 
such  port  or  place  respectively  as  aforesaid  ;  and  if  such  ship  or  vessel  shall  be 
in  any  foreign  port  when  such  purchase  or  transfer  of  property  shall  take  place, 
then  that  the  certificate  shall  be  delivered  up  to  'the  British  consul  or  other 
chief  British  oflScer  resident  at  or  nearest  to  such  foreign  port,  or  if  such  ship 
or  vessel  shall  be  at  sea  when  such  purchase  or  transfer  of  property  shall  take 
place,  then  that  the  certificate  shall  ,be  delivered  up  to  the  British  consul  or 
other  chief  British  oflficer  at  the  foreign  port  or  place  in  or  at  which  the  master 
or  other  person  having  or  taking  the  charge  or  command  of  such  ship  or  vessel 
shall  first  arrive  after  such  purchase  or  transfer  of  property  at  sea,  immediately 
after  his  arrival  at  such  foreign  port ;  but  if  such  master  or  other  person  who 
had  the  command  thereof  at  the  time  of  such  purchase  or  transfer  of  property  at 
sea  shall  not  arrive  at  a  foreign  port,  but  shall  arrive  at  some  port  of  Great 
Britain,  or  of  the  islands  of  Guernsey,  Jersey,  or  Man,  or  of  her  Majesty's  said 
colonies,  plantations,  islands,  or  territories,  then  that  the  certificate  shall  be 
delivered  up  in  manner  aforesaid  within  fourteen  days  after  the  arrival  of 
such  ship  or  vessel,  or  of  the  person  who  had  the  command  thereof  in  any  port 
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of  Great  Britain  or  of  the  islands  of  Guernsey,  Jersey,  or  Man,  or  of  any  of 
her  Majesty's  said  colonies,  plantations,  islands,  or  territories :  Provided  always, 
that  If  it  shall  happen  that  at  the  time  of  registry  of  any  ship  or  vessel  the  same 
shall  be  at  any  other  port  than  the  port  to  which  she  belongs,  so  that  the  master 
of  such  ship  or  vessel  cannot  attend  at  the  port  of  registry  to  join  with  the 
owner  or  owners  in  such  bond  as  aforesaid,  it  shall  be  lawful  for  him  to  give  a 
separate  bond  to  the  like  effect  at  the  port  where  such  ship  or  vessel  may  then 
be,  and  the  collector  and  comptroller  of  such  other  port  shall  transmit  such 
l)ond  to  the  collector  and  comptroller  of  the  port  where  such  sliip  or  vessel  is  to 
be  registered  ;  and  such  bond,  and  the  bond  also  given  by  the  owner  or  owners, 
shall  together  be  of  the  same  effect  against  the  master  and  owner  or  owners,  or 
either  of  them,  as  if  they  had  bound  themselves  jointly  and  severally  in  one 
bond. 

XXIV.  And  be  it  enacted,  Tliat  when  and  so  often  as  the  master  or  other 
person  having  or  taking  the  charge  or  command  of  any  ship  or  vessel,  registered 
in  manner  herein- before  directed,  shall  be  changed,  the  master  or  owner  of  such 
ship  or  vessel  shall  deliver  to  the  person  or  persons  herein-before  authorized  to 
make  such  registry,  and  grant  such  certificates  of  registry,  at  the  port  where 
such  change  shall  take  place,  the  certificate  of  registry  belonging  to  such  ship 
or  vessel,  who  shall  thereupon  endorse  and  subscribe  a  meniorandutn  of  such 
change,  and  shall  forthwith  give  notice  cf  the  same  to  the  proper  officer  of  the 
port  or  place  where  such  ship  or  vessel  was  last  registered  pursuant  to  this  act, 
who  shall  likewise  make  a  memorandum  of  the  same  in  the  book  of  registers 
which  is  hereby  directed  and  required  to  be  kept,  and  shall  forthwith  give 
notice  thereof  to  the  commissioners  of  her  Majesty's  customs:  Provided  always, 
that  before  the  name  of  such  new  master  shall  be  endorsed  on  the  certificate  of 
registry  he  shall  be  required  to  give,  andjshall  give  a  bond  in  the  like  penalties, 
and  under  the  .same  conditions  as  are  contained  in  the  bond  herein-before 
required  to  be  given  at  the  time  of  registry  of  any  ship  or  vessel. 

XXV.  And  be  it  enacted,  Tliat  all  bonds  required  by  this  act  shall  be  liable 
to  the  same  duties  of  stamps,  as  bonds  given  for  or  in  respect  of  the  duties  of 
customs  are  or  shall  be  liable  to,  under  any  act  for  the  time  being  in  force  for 
granting  duties  of  stamps. 

XXVI.  And  be  it  enacted.  That  if  any  person  whatever  shall  at  any  time 
have  possession  of,  and  wilfully  detain  any  certificate  of  registry  granted  under 
this  or  any  other  act,  which  ought  to  be  delivered  up  to  be  cancelled  according 
to  any  of  the  conditions  of  the  bond  herein-before  required  to  be  given  upon  the 
registry  of  any  ship  or  vessel,  such  person  is  hereby  required  and  enjoined  to 
deliver  up  such  certificate  of  registry  in  manner  directed  i)y  the  conditions  of 
such  bond  in  the  respective  cases  and  under  the  respective  penalties  therein  pro- 
vided. 

XXVII.  And  be  it  enacted.  That  it  shall  not  be  lawful  for  any  owner  or 
owners  of  any  ship  or  vessel  to  give  any  name  to  such  ship  or  vessel  other  than 
that  by  which  she  was  first  registered  in  pursuance  of  this  or  any  other  act;  and 
the  owner  or  owners  of  all  and  every  ship  or  vessel  which  sliall  be  so  registered 
shall,  before  such  ship  or  vessel  after  sucli  registry  shall  begin  to  take  in  any 
cargo,  paint  or  cause  to  be  painted  in  white  or  yellow  letters,  of  a  length  of  not 
less  than  four  inches,  upon  a  black  ground,  upon  some  conspicuous  part  of  the 
stern,  the  name  by  which  such  ship  or  vessel  shall  have  been  registered,  and  the 
])ort  to  which  she  belongs,  in  a  distinct  and  legible  manner,  and  shall  so  keeji 
and  preserve  the  same ;  and  if  such  owner  or  owners,  or  master  or  other  person 
having  or  taking  the  charge  or  command  of  such  ship  or  vessel,  shall  per- 
mit such  ship  or  vessel  to  begin  to  take  in  any  cargo  before  the  narne  of  such 
ship  or  vessel  has  been  so  painted  as  aforesaid,  or  shall  wilfully  alter,  erase,  ob- 
literate, or  in  anywise  hide  or  conceal,  or  cause,  or  procure,  or  permit  tlie  same 
to  be  done,  (unless  in  the  case  of  square-rigged  vessels  in  time  of  war,}  or  shall, 
in  any  written  or  printed  paper,  or  other  document  describe  such  ship  or  vessel 
by  any  name  other  than  that  by  which  she  was  first  registered,  or  shall  veriially 
describe,  or  cause,  or  procure,  or  permit  such  ship  or  vessel  to  be  described  by 
any  other  name  to  any  offfcer  or  ofhcers  of  her  IMajesty's  revenue  in  the  due  ex- 
ecution of  his  or  their  duty,  then  and  in  every  such  case  sucli  owner  or  owners, 
or  master  or  other  person  having  or  taking  the  charge  or  command  of  such  ship 
or  vessel,  shall  forfeit  the  sum  of  one  hundred  pounds. 

XXVIII.  And  be  it  enacted,  That  all  and  every  person  and  persons  who  shall 
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apply  for  a  certificate  of  the  registry  of  any  ship  or  vessel  shall,  and  they  are 
hereljy  required  to  jiroduce  to  the  person  or  persons  authorized  to  grant  such 
certificate  a  true  and  full  account,  under  the  liand  of  the  huildcr  of  such  ship  or 
vessel,  of  the  proper  denomination  of  such  vessel,  and  of  the  time  when  and  the 
place  where  such  ship  or  vessel  was  built,  and  also  an  exact  account  of  the  tonnage 
of  such  ship  or  vessel,  together  with  the  name  of  the  first  purchaser  or  purchasers 
thereof,  (which  account  such  builder  is  hereby  directed  and  required  to  give 
under  his  hand,  on  the  same  being  demanded  by  such  person  or  persons  so  apply- 
ing for  a  certificate  as  aforesaid,)  and  shall  also  make  and  subscribe  a  declaration 
before  the  person  or  persons  herein-before  authorized  to  grant  such  certificate 
that  the  ship  or  vessel  for  whicli  such  certificate  is  required  is  the  same  with  that 
which  is  so  described  by  the  builder  as  aforesaid :  Provided  always,  that  where 
by  reason  of  the  death  of  such  builder,  or  some  other  unavoidable  cause,  such 
certificate  cannot  be  produced,  it  shall  be  lawful  for  the  commissioners  of  her 
Majesty's  customs,  on  proof  being  made  to  their  satisfaction  of  all  the  particulars 
required  as  aforesaid,  to  dispense  with  the  account  hereby  required  under  the 
hand  of  the  builder,  and  to  allow  the  certificate  of  registry  to  be  granted. 

XXIX.  And  be  it  enacted.  That  if  the  certificate  of  registry  of  any  ship  or 
vessel  shall  be  lost  or  mislaid,  so  that  the  same  cannot  be  found  or  obtained  for 
the  use  of  such  ship  or  vessel  when  needful,  and  proof  thereof  shall  be  made  to 
the  satisfaction  of  the  commissioners  of  her  Majesty's  customs,  such  commissioners 
shall  and  may  permit  such  ship  or  vessel  to  be  registered  de  novo,  and  a  certificate 
thereof  to  be  granted  :  Provided  always,  that  if  such  ship  or  vessel  be  absent 
and  far  distant  from  the  port  to  which  she  belongs,  or  by  reason  of  the  absence 
of  the  owner  or  owners,  or  of  any  other  impediment,  registry  of  the  same  cannot 
then  be  made  in  sufliclent  time,  such  commissioners  shall  and  may  grant  a 
licence  for  the  present  use  of  such  ship  or  vessel,  which  licence  shall,  for  the 
time  and  to  the  extent  specified  therein,  and  no  longer,  be  of  tlie  same  force  and 
virtue  as  a  certificate  of  registry  :  Provided  also,  tliat  before  such  registry  tie  novo 
be  made  the  owner  or  owners  and  master  shall  give  bond  to  the  commissioners 
aforesaid,  in  such  sum  as  to  them  shall  seem  fit,  with  a  condition  that  if  the 
certificate  of  registry  shall  at  any  time  afterwards  be  found,  the  same  shall  be 
forthwith  delivered  to  the  proper  officers  of  her  Majesty's  customs  to  be  can- 
celled, and  that  no  illegal  use  has  been  or  shall  be  made  thereof  with  his  or  their 
privity  or  knowledge ;  and  further,  that  before  any  such  licence  shall  be  granted 
as  aforesaid,  the  master  of  such  ship  or  vessel  shall  also  make  and  subscribe  a 
declaration  that  the  same  has  been  registered  as  a  British  ship,  naming  the  port 
where  and  the  time  when  such  registry  was  made,  and  all  the  particulars  contained 
in  the  certificate  thereof,  to  the  best  of  his  knowledge  and  lielief,  and  shall  also 
give  such  bond  and  with  the  same  condition  as  is  herein-before  mentioned:  Pro- 
vided also,  that  before  any  such  licence  shall  be  granted  such  ship  or  vessel  shall 
be  surveyed  in  like  manner  as  If  a  registry  de  novo  were  about  to  be  made  thereof, 
and  the  certificate  of  such  survey  shall  be  preserved  by  the  collector  and  comp- 
troller of  the  port  to  which  such  ship  or  vessel  shall  belong ;  and  in  virtue 
thereof  it  shall  be  lawful  for  the  said  commissioners,  and  they  are  hereby  required 
to  permit  such  ship  or  vessel  to  be  registered  after  her  departure,  whenever  the 
owner  or  owners  shall  personally  attend  to  take  and  sul)scrlbe  the  declaration 
required  by  this  act  before  registry  be  made,  and  shall  also  comply  with  all 
other  requisites  of  this  act,  except  so  far  as  relates  to  the  bon^d  to  be  given  by 
the  master  of  such  ship  or  vessel,  which  certificate  or  registry  the  said  commis- 
sioners shall  and  may  transmit  to  the  collector  and  comptroller  of  any  other 
port,  to  be  by  them  given  to  the  master  of  such  ship  or  vessel  upon  his  giving 
such  bond,  and  delivering  up  the  licence  which  had  been  granted  for  the  then 
present  use  of  such  ship  or  vessel. 

XXX.  And  whereas  it  is  not  proper  that  any  person,  under  any  pretence 
whatever,  should  detain  the  certificate  of  registry  of  any  ship  or  vessel,  or  hold 
the  same  for  any  purpose  other  than  the  lawful  use  and  navigation  of  the  ship  or 
vessel  for  which  it  was  granted ;  be  it  therefore  enacted.  That  in  case  any  person 
■who  shall  have  received  or  obtained,  by  any  means  or  for  any  purpose  whatever, 
the  certificate  of  the  registry  of  any  ship  or  vessel,  (whether  such  person  shall 
claim  to  be  the  master  or  to  be  the  owner  or  one  of  the  owners  of  such  ship  or 
vessel  or  not,)  shall  wilfully  detain  and  refuse  to  deliver  up  the  same  to  the 
proper  officers  of  her  Majesty's  customs  for  the  purposes  of  such  ship  or  vessel, 
ns  occasion  shall  require,  or  to  the  person  or  persons  having  the  actual  command , 
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possession,  and  management  of  such  ship  or  vessel  as  the  ostensible  and  reputed 
master,  or  as  the  ostensible  and  reputed  owner  or  owners  thereof,  it  shall  be 
lawful  to  and  for  any  such  last-mentioned  person  to  make  complaint,  on  oath,  of 
such  detainer  and  refusal  to  any  justice  of  the  peace  residing  near  to  the  place 
where  such  detainer  and  refusal  shall  be  in  Great  Britain  or  Ireland,  or  to  any 
member  of  the  supreme  court  of  justice,  or  to  any  deemster  or  justice  of  the 
peace,  in  the  islands  of  Jersey,  Guernsey,  or  Man,  or  in  any  colony,  plantation, 
island,  or  territory  to  lier  Majesty  belonging  in  Asia,  Africa,  or  America,  or  in 
]\Ialta,  Gibraltar,  or  Heligoland,  where  such  detainer  and  refusal  shall  be  in  any 
of  the  places  last  mentioned ;  and  on  such  complaint  the  said  justice  or  other 
magistrate  shall,  and  is  hereby  required  by  warrant  under  his  hand  and  seal,  to 
cause  the  person  so  complained  against  to  be  brought  before  him  to  be  examined 
touching  such  detainer  and  refusal ;  and  if  it  shall  appear  to  the  said  justice  or 
other  magistrate,  on  examination  of  sucli  person  or  otherwise,  that  the  said  cer- 
tificate of  registry  is  not  lost  or  mislaid,  but  is  wilfully  detained  by  the  said 
person,  such  person  shall  be  thereof  convicted,  and  shall  forfeit  and  pay  the  sum 
of  one  hundred  pounds,  and  on  failure  of  payment  thereof  he  shall  be  committed 
to  the  common  gaol,  there  to  remain  without  bail  or  mainprize  for  such  time  as 
the  said  justice  or  other  magistrate  shall  in  his  discretion  deem  proper,  not 
being  less  than  three  months  nor  more  than  twelve  months  ;  and  the  said  justice 
or  other  magistrate  shall  certify  the  aforesaid  detainer,  refusal,  and  conviction  to 
the  person  or  persons  who  granted  such  certificate  of  registry  for  such  ship  or 
vessel,  who  shall,  on  the  terms  and  conditions  of  law  being  complied  with,  make 
registry  of  such  ship  or  vessel  de  novo,  and  grant  a  certificate  thereof  conformably 
to  law,  notifying  on  the  back  of  such  certificate  the  ground  upon  which  such 
ship  or  vessel  was  so  registered  de  novo ;  and  if  the  person  who  shall  have  de- 
tained and  refused  to  deliver  up  such  certificate  of  registry  as  aforesaid,  or  shall 
be  verily  believed  to  have  detained  the  same,  shall  have  absconded,  so  that  the 
said  warrant  of  the  justice  or  other  magistrate  cannot  be  executed  upon  him,  and 
proof  thereof  shall  be  made  to  the  satisfaction  of  the  commissioners  of  her 
Majesty's  customs,  it  shall  be  lawful  for  the  said  commissioners  to  permit  such 
ship  or  vessel  to  be  registered  de  novo,  or  otherwise,  in  their  discretion,  to  grant 
a  licence  for  the  present  use  of  such  ship  or  vessel,  in  like  manner  as  is  herein- 
before provided  in  the  case  wherein  the  certificate  of  registry  is  lost  or  mislaid. 

XXXI.  And  be  it  enacted.  That  if  any  ship  or  vessel,  after  she  shall  have 
been  registered,  shall  in  any  manner  whatever  he  altered,  so  as  not  to  correspond 
with  all  the  particulars  contained  in  the  certificate  of  her  registry,  in  such  case 
such  ship  or  vessel  shall  be  registered  de  novo,  in  manner  herein-before  required, 
as  soon  as  she  returns  to  the  port  to  which  she  belongs,  or  to  any  other  port 
which  shall  be  in  the  same  part  of  the  United  Kingdom,  or  in  the  same  colony, 
plantation,  island,  or  territory  as  the  said  port  shall  be  in,  on  failure  whereof 
such  ship  or  vessel  shall  to  all  intents  and  purposes  be  considered  and  deemed  and 
taken  to  be  a  ship  or  vessel  not  duly  registered. 

XXXII.  And  be  it  enacted.  That  the  owner  or  owners  of  all  ships  and  vessels 
taken  by  any  of  her  Majesty's  ships  or  vessels  of  war,  or  by  any  private  or  other 
ship  or  vessel,  and  condemned  as  lawful  prize  in  any  court  of  admiralty,  or  of 
ships  or  vessels  condemned  in  any  competent  court  as  forfeited  for  breach  of  the 
laws  for  the  prevention  of  the  slave  trade,  shall,  for  the  purpose  of  registering 
any  such  ship  or  vessel,  produce  to  the  collector  and  comptroller  of  her  Majesty's 
customs  a  certificate  of  the  condemnation  of  such  ship  or  vessel,  under  the  hand 
and  seal  of  the  judge  of  the  court  in  which  such  ship  or  vessel  shall  have  been 
condemned  (which  certificate  such  judge  is  hereby  authorized  and  required  to 
grant),  and  also  a  true  and  exact  account  in  writing  of  all  the  particulars  con- 
tained in  the  certificate  herein-before  set  forth,  to  be  made  and  subscribed  by  one 
or  more  skilful  person  or  persons  to  be  appointed  by  the  court  then  and  there 
to  survey  such  ship  or  vessel,  and  shall  also  make  and  subscribe  a  decljiration 
before  the  collector  and  comptroller  that  such  ship  or  vessel  is  the  same  vessel 
which  is  mentioned  in  the  certificate  of  the  judge  aforesaid. 

XXXIII.  Provided  always,  and  be  it  enacted,  That  no  ship  or  vessel  which 
shall  be  taken  and  condemned  as  prize  or  forfeiture  as  aforesaid  shall  be  registered 
in  the  islands  of  Guernsey,  Jersey,  or  Man,  although  belonging  to  her  Majesty's 
subjects  residing  in  those  islands,  or  in  some  one  or  other  of  them,  but  the  same 
shall  be  registered  either  at  Southampton,  Weymouth,  Exeter,  Plymouth,  Fal- 
mouth, Liverpool,  or  Whitehaven  by  the  collector  and  comptroller  at  such  ports 
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respectively,  who  are  hereby  authorized  and  required  to  register  such  ship  or 
vessel,  and  to  grant  a  certificate  thereof  in  the  form  and  under  the  regulations 
and  restrictions  in  this  act  contained. 

XXXIV.  And  be  it  enacted,  That  when  and  so  oflen  as  the  property  in  any 
ship  or  vessel,  or  any  part  thereof,  belonging  to  any  of  her  Majesty's  subjects, 
shall,  after  registry  thereof,  be  sold  to  any  other  or  others  of  her  Majesty's 
subjects,  the  same  shall  be  transferred  by  bill  of  sale,  or  other  instrument  in 
writing,  containing  a  recital  of  the  certificate  of  registry  of  such  ship  or  vessel, 
or  the  principal  contents  thereof,  otherwise  such  transfer  shall  not  be  valid  or 
effectual  for  any  purpose  whatever  either  in  law  or  in  equity :  Provided  always, 
that  no  bill  of  sale  shall  be  deemed  void  by  reason  of  any  error  in  such  recital, 
or  by  the  recital  of  any  former  certificate  of  registry  instead  of  the  existing  cer- 
tificate, provided  the  identity  of  the  ship  or  vessel  intended  in  the  recital  be 
effectually  proved  thereby. 

XXXV.  And  be  it  enacted,  that  the  property  in  every  ship  or  vessel,  of 
which  there  are  more  than  one  owner,  shall  be  taken  and  considered  to  be  divided 
into  sixty-four  equal  parts  or  shares,  and  the  proportion  held  by  each  owner  shall 
be  described  in  the  registry  as  being  a  certain  number  of  sixty-fourth  parts  or 
shares,  and  that  no  person  shall  be  entitled  to  be  registered  as  an  owner  of  any 
ship  or  vessel  in  respect  of  any  proportion  of  such  ship  or  vessel  which  shall  not 
be  an  integral  sixty-fourth  part  or  share  of  the  same  ;  and  upon  the  first  registry 
of  any  ship  or  vessel,  the  owner  or  owners  who  shall  take  and  subscribe  the 
declaration  required  by  this  act  before  registry  (a)  be  made,  shall  also  declare  the 
number  of  such  parts  or  shares  then  held  by  each  owner,  and  the  same  shall  be 
so  registered  accordingly  :  Provided  always,  that  if  it  shall  at  any  time  happen 
that  the  property  of  any  owner  or  owners  in  any  ship  or  vessel  cannot  be  reduced 
by  division  into  any  number  of  integral  sixty-fourth  parts  or  shares,  it  shall  and 
may  be  lawful  for  the  owner  or  owners  of  such  fractional  parts  as  shall  be  over 
and  above  such  number  of  integral  sixty-fourth  parts  or  shares,  into  which  such 
property  in  any  ship  or  vessel  can  be  reduced  by  division,  to  transfer  the  same  one 
to  another,  or  jointly  to  any  new  owner,  by  memorandum  upon  their  respective 
bills  of  sale,  or  by  fresh  bill  of  sale,  without  such  transfer  being  liable  to  any 
stamp  duty :  Provided  also,  that  the  right  of  any  owner  or  owners  to  any  such 
fractional  parts  shall  not  be  affected  by  reason  of  the  same  not  having  been 
registered :  Provided  also  that  it  shall  be  lawful  for  any  number  of  such  owners 
named  and  described  in  such  registry,  being  partners  in  any  house  or  copartner- 
ship actually  carrying  on  trade  in  any  part  of  her  Majesty's  dominions,  to  hold 
any  ship  or  vessel,  or  any  share  or  shares  of  any  ship  or  vessel,  in  the  name  of 
such  house  or  copartnership,  as  joint  owners  thereof,  without  distinguishing  the 
proportionate  interest  of  each  of  such  owners  ;  and  that  such  ship  or  vessel,  or 
the  share  or  shares  thereof  so  held  in  copartnership,  shall  be  deemed  and  taken 
to  be  partnership  'property  to  all  intents  and  purposes,  and  shall  be  governed 
by  the  same  rules,  both  in  law  and  equity,  as  relate  to  and  govern  all  other 
partnership  property  in  any  other  goods,  chattels,  and  effects  whatsoever. 

XXXVI.  And  be  it  enacted,  That  no  greater  number  than  thirty-two 
persons  shall  be  entitled  to  be  legal  owners  at  one  and  the  same  time  of  any 
ship  or  vessel  as  tenants  in  common,  or  to  be  registered  as  such  :  Provided 
always,  that  nothing  herein  contained  shall  affect  the  equitable  title  of  minors, 
heirs,  legatees,  creditors,  or  others,  exceeding  that  number,  duly  represented  by, 
or  holding  from  any  of  the  persons  within  the  said  number  registered  as  legal 
owners  of  any  share  or  shares  of  such  ship  or  vessel :  Provided  also,  that  if  it 
shall  be  proved  to  the  satisfaction  of  the  commissioners  of  her  Majesty's  customs 
that  any  number  of  persons  have  associated  themselves  as  a  joint  stock  company 
for  the  purpose  of  owning  any  ship  or  vessel,  or  any  number  of  ships  or  vessels, 
as  the  joint  property  of  such  company,  and  that  such  company  have  duly  elected 
or  appointed  any  number,  not  less  than  three  of  the  members  of  the  same,  to  be 
trustees  of  the  property  in  such  ship  or  vessel,  or  ships  or  vessels  so  owned  by 
such  company,  it  shall  be  lawful  for  such  trustees  or  any  three  of  them,  with  the 
permission  of  such  commissioners,  to  make  and  subscribe  the  declaration  re- 
quired by  this  act  before  registry  be  made,  except  that  instead  of  stating  therein 
the  names  and  descriptions  of  the  other  owners,  they  shall  state  the  name  and 
description  of  the  company  to  which  such  ship  or  vessel  or  ships  or  vessels  shall 
in  such  manner  belong. 

XXXVII.     And  be  it  enacted,  Tliat  no  bill  of  sale,  or  other  instrument  in 
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writing  shall  be  valid  and  cfFectual  to  pass  the  property  in  any  ship  or  vessel, 
or  in  any  share  thereof,  or  for  any  oilier  purpose,  until  such  bill  of  sale  or  other 
instrument  in  writing  shall  have  been  produced  to  the  collector  and  comptroller 
of  the  i)ort  at  which  such  ship  or  vessel  is  already  registered,  or  to  the  col- 
lector and  comptroller  of  any  other  port  at  which  she  is  al)out  to  be  registered, 
de  novo,  as  the  case  may  be,  nor  until  such  collector  and  com])troller  respectively 
shall  have  entered  in  the  book  of  such  last  registry  in  the  one  case,  or  in  the 
book  of  such  registry  ile  novo,  after  all  the  requisites  of  law  for  such  registry  de 
novo  shall  have  been  duly  complied  with,  in  the  other  case,  (and  which  they  are 
respectively  hereby  required  to  do  upon  the  production  of  the  bill  of  sale  or 
other  instrument  for  that  purpose,)  the  name,  residence,  and  description  of  the 
vendor  or  mortgagor,  or  of  each  vendor  or  mortgagor  if  more  than  one,  the 
number  of  shares  transferred,  the  name,  residence,  and  description  of  the  pur- 
chaser or  mortgagee,  or  of  each  purchaser  or  mortgagee  if  more  than  one,  and 
the  date  of  the  bill  of  sale  or  other  instrument  and  of  the  production  of  it ;  and 
further,  if  sucli  ship  or  vessel  is  not  about  to  be  registered  tfe  novo,  the  collector 
and  comptroller  of  the  port  where  such  ship  is  registered,  shall  and  they  are 
hereby  required  to  indorse  the  aforesaid  particulars  of  such  bill  of  sale  or  other 
instrument  on  the  certificate  of  registry  of  the  said  ship  or  vessel,  when  the  same 
shall  be  produced  to  them  for  that  purpose,  in  manner  and  to  the  effect  follow- 
ing;  (videlicet,) 

'  Custom  house  [  port  and  date.] 
'  [.Vame,  residence,  and  description  of  vendor  or  mortgagor]  has  transferred  by 
'  l^ljlU  of  sale  or  other  instrument],  dated  [date  ;  number  of  shares!  to  [name,  re- 
'  sidence,  and  description  of  purchaser  or  mortgagee].  '  jl.  B.  Collector, 

'  C.  D.  Comptroller.* 
And  forthwith  to  give  notice  thereof  to  the  commissioners  of  customs ;  and  in 
case  the  collector  and  comptroller  shall  be  desired  so  to  do,  and  the  bill  of  sale 
or  other  instrument  shall  be  produced  to  them  for  that  purpose,  then  the  said 
collector  and  comptroller  are  hereby  required  to  certify  by  endorsement  upon 
the  bill  of  sale  or  other  instrument  that  the  particulars  before  mentioned  have 
been  so  entered  in  the  book  of  registry,  and  endorsed  upon  the  certificate  of 
registry  as  aforesaid. 

XXXVIII.  And  be  it  enacted,  lliat  when  and  so  soon  as  the  particulars  of 
any  bill  of  sale  or  other  instrument,  by  which  any  sliip  or  vessel,  or  any  share  or 
shares  thereof,  shall  be  transferred,  shall  liave  been  so  entered  in  the  book  of 
registry  as  aforesaid,  the  said  bill  of  sale  or  other  instrument  shall  be  valid  and 
effectual  to  pass  the  property  thereby  intended  to  be  transferred  as  against  all 
and  every  person  and  persons  whatsoever,  and  to  all  intents  and  purposes,  except 
as  against  such  subsequent  purchasers  and  mortgagees,  who  shall  first  procure 
the  endorsement  to  be  made  upon  the  certificate  of  registry  of  such  ship  or 
vessel  in  manner  herein-after  mentioned. 

XXXIX.  And  be  it  enacted,  That  when  and  after  the  particulars  of  any  bill 
of  sale  or  other  instrutnent  by  which  any  ship  or  vessel,  or  any  share  or  shares 
thereof,  shall  be  transferred,  shall  have  been  so  entered  in  the  book  of  registry  as 
aforesaid,  the  collector  and  comptroller  shall  not  enter  in  the  book  of  registry 
the  particulars  of  any  other  bill  of  sale  or  instrument  purporting  to  be  a  transfer 
by  the  same  vendor  or  mortgagor,  or  vendors  or  mortgagors  of  the  same  ship  or 
vessel,  share  or  shares  thereof,  to  any  other  person  or  persons,  unless  thirty  days 
shall  elapse  from  the  dtiy  on  which  the  particulars  of  the  former  bill  of  sale  or 
other  instrument  were  entered  in  the  book  of  registry,  or  in  case  the  ship  or 
vessel  was  absent  from  the  port  to  which  she  belonged  at  the  time  when  the  par- 
ticulars of  such  former  bill  of  sale  or  other  instrument  were  entered  in  the  book 
of  reglstr)',  then  unless  thirty  days  shall  have  elapsed  from  the  day  on  which  the 
ship  or  vessel  arrived  at  tlie  port  to  which  the  same  belonged ;  and  in  ease  the 
particulars  of  two  or  more  such  bills  of  sale  or  other  instruments  as  aforesaid, 
shall  at  any  time  have  been  entered  in  the  book  of  registry  of  the  said  ship  or 
vessel,  the  collector  and  comptroller  shall  not  enter  in  the  book  of  registry  the 
particulars  of  any  other  bill  of  sale  or  other  instrument  as  al«resald,  unless 
thirty  days  shall  in  like  manner  have  elapsed  from  the  day  on  which  the  i)ar- 
ticulars  of  the  last  of  such  bills  of  sale  or  other  instrument  were  entered  in  the 
books  of  registry,  or  from  the  day  on  which  the  ship  or  vessel  arrived  at  the 
port  to  which  she  belonged,  in  case  of  her  absence  as  aforesaid ;  and  in  every 
case  where  there  shall  at  any  time  happen  to  be  two  or  more  transfers  by  the 
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same  owner  or  owners  of  the  same  property  In  any  ship  or  vessel  entered  in  the 
book  of  registry  as  aforesaid,  the  collector  and  comptroller  are  hereby  required 
to  endorse  upon  the  certificate  of  registry  of  such  ship  or  vessel,  the  particulars 
of  that  bill  of  sale  or  other  instrument  under  which  the  person  or  persons  claims 
or  claim  property,  who  shall  jiroduce  the  certificate  of  registry  for  that  purpose, 
within  thirty  days  next  after  the  entry  of  his  said  bill  of  sale  or  other  instrument 
in  the  book,  of  registry  as  aforesaid,  or  within  thirty  days  next  after  the  return  of 
the  said  ship  or  vessel  to  the  port  to  which  she  belongs,  in  case  of  her  absence  at 
the  time  of  such  entry  as  aforesaid  ;  and  in  case  no  person  or  persons  shall  pro- 
duce the  certificate  of  registry  within  either  of  the  said  spaces  of  thirty  days, 
then  it  shall  be  lawful  for  the  collector  and  comptroller,  and  they  are  hercliy 
required  to  endorse  upon  the  certificate  of  registry,  the  particulars  of  the  bill  of 
sale  or  other  instrument  to  such  person  or  persons  as  shall  first  produce  the 
certificate  of  registry  for  that  purpose,  it  being  the  true  intent  and  meaning  of 
this  act  that  the  several  purchasers  and  mortgagees  of  such  ship  or  vessel,  share 
or  shares  thereof,  when  more  than  one  appear  to  claim  the  same  property,  or  to 
claim  security  on  the  same  property,  in  the  same  rank  and  degree,  shall  have 
priority  one  over  the  other,  not  according  to  the  respective  times  when  the  par- 
ticulars of  the  bill  of  sale  or  other  instrument  by  which  such  property  was  trans- 
ferred to  them  were  entered  in  the  book  of  registry  as  aforesaid,  but  according 
to  the  time  when  the  endorsement  is  made  upon  the  certificate  of  registry  as 
aforesaid :  Provided  always,  that  if  the  certifi(Vite  of  registry  shall  be  lost  or 
mislaid,  or  shall  be  detained  by  any  person  whatever,  so  that  the  endorsement 
cannot  in  due  time  be  made  thereon,  and  proof  thereof  shall  be  made  by  the 
purchaser  or  mortgagee,  or  his  known  agent,  to  the  satisfaction  of  the  com- 
missioners of  her  Majesty's  customs,  it  shall  be  lawful  for  the  said  commissioners 
to  grant  such  further  time  as  to  them  shall  appear  necessary  for  the  recovery  of 
the  certificate  of  registry,  or  for  the  registry  de  iiovo  of  the  said  ship  or  vessel 
under  the  provisions  of  this  act ;  and  thereupon  the  collector  and  comptroller 
shall  make  a  memorandum  in  the  book  of  registers  of  the  further  time  so 
granted,  and  during  such  time  no  other  bill  of  sale  shall  be  entered  for  the 
transfer  of  the  same  ship  or  vessel,  or  the  same  share  or  shares  thereof,  or  for 
giving  the  same  security  thereon. 

XL.  And  be  it  enacted.  That  if  the  certificate  of  registry  of  such  ship  or 
vessel  shall  be  produced  to  the  collector  and  comptroller  of  any  port  where  she 
may  then  be  after  any  such  bill  of  sale  shall  have  been  recorded  at  the  port  to 
which  she  belongs,  together  with  such  bill  of  sale  containing  a  notification  of 
such  record,  signed  by  the  collector  or  comptroller  of  such  port  as  before 
directed,  it  shall  be  lawful  for  the  collector  and  comptroller  of  such  other  port 
to  endorse  on  such  certificate  of  registry  (being  required  so  to  do)  the  transfer 
mentioned  in  such  bill  of  sale,  and  such  collector  and  comptroller  shall  give 
notice  thereof  to  the  collector  and  comptroller  of  the  port  to  which  such  ship  or 
vessel  belongs,  who  shall  record  the  same  in  like  manner  as  if  they  had  made 
such  endorsement  themselves,  but  inserting  the  name  of  the  port  at  which  such 
endorsement  was  made :  Provided  always,  that  the  collector  and  comptroller  of 
such  other  port  shall  first  give  notice  to  the  collector  and  comptroller  of  the 
port  to  which  such  ship  or  vessel  belongs,  of  such  requisition  made  to  them  to 
endorse  the  certificated  registry,  and  the  collector  and  comptroller  of  the  port 
to  which  such  ship  or  vessel  belongs  shall  thereupon  send  information  to  the 
collector  and  comptroller  of  such  other  port  whether  any  and  what  other  bill  or 
bills  of  sale  have  been  recorded  in  the  book  of  the  registry  of  such  ship  or  vessel ; 
and  the  collector  and  comptroller  of  such  other  port  having  such  information 
shall  proceed  in  manner  directed  by  this  act  in  all  respects  to  the  endorsing  of 
the  certificate  of  registry,  as  they  would  do  if  such  port  were  the  port  to  which 
sucli  vessel  belonged. 

XL  I.  And  be  it  enacted,  That  if  it  shall  become  necessary  to  register  any 
ship  or  vessel  de  novo,  and  any  share  or  shares  of  such  ship  or  vessel  shall  have 
been  sold  since  she  was  last  registered,  and  the  transfer  of  such  share  or  shares 
shall  not  have  been  recorded  and  endorsed  in  manner  herein-before  directed,  the 
bill  of  sale  thereof  shall  be  produced  to  the  collector  and  comptroller  of  her 
Majesty's  customs,  who  are  to  make  registry  of  such  ship  or  vessel,  otherwise 
such  sale  shall  not  be  noticed  in  such  registry  de  novo,  except  as  herein-after 
excepted :   Provided  always,  that  upon  the  future  production  of  such  bill  of 
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sale,  and  of  the  existing  certificate  of  registry,  such  transfer  shall  and  may  b(S 
recorded  and  endorsed  as  well  after  such  registry  de  novo  as  before. 
Upon  change  XLII.  And  be  it  enacted,  That  if  upon  any  change  of  property  in  any  ship 

of  property  or  vessel  the  owner  or  owners  shall  desire  to  have  the  same  registered  de  novo, 

registry  de  although  not  required  by  this  act,  and  the  owner  or  proper  number  of  owners 

novo  may  be  shall  attend  at  the  custom  house  at  the  port  to  which  such  ship  or  vessel  belongs 

granted  if  de-  for  that  purpose,  it  shall  be  lawful  for  the  collector  and  comptroller  of  her  Ma- 
sired,  although  jesty's  customs  at  such  port  to  make  registry  de  novo  of  such  ship  or  vessel  at 
not  required  the  same  port,  and  to  grant  a  certificate  thereof,  the  several  requisites  herein- 
by  this  act.  before  in  this  act  mentioned  and  directed  being  first  duly  observed  and  com- 

plied with. 
Copies  of  de-  XLIII.   And  whereas  great  inconvenience  hath  arisen  from  the  registering 

clarations,  &c.,  officers  being  served  with  subpoenas,"  requiring  them  to  bring  with  them,  and 
and  of  extracts  produce  on  trials  in  courts  of  law  relative  to  the  ownery  of  vessels  or  otherwise, 
from  books  of  the  oaths  or  declarations  required  to  be  taken  by  the  owners  thereof  prior  to  the 
registry  ad-  registering  thereof,  and  the  books  of  registry  or  copies  or  extracts  therefrom : 

mitted  in  evi-  and  whereas  it  would  tend  much  to  the  despatch  of  business  if  the  attendance  of 
dence.  such  registering  officers  with  the  same  upon  such  trials  were  dispensed  with ;  be 

it  therefore  enacted.  That  the  collector  and  comptroller  of  her  Majesty's  customs 
at  any  port  or  place,  and  the  person  or  persons  acting  for  them  respectively, 
shall,  upon  every  reasonable  request  by  any  person  or  persons  whomsoever, 
produce  and  exhibit  for  his,  her,  or  their  inspection  and  examination  any  oath 
or  declaration  sworn  or  made  by  any  such  owner  or  owners,  proprietor  or  pro- 
prietors, and  also  any  register  or  entry  in  any  book  or  books  of  registry  required 
by  this  act  to  be  made  or  kept  relative  to  any  ship  or  vessel,  and  shall,  upon 
every  reasonable  request  by  any  person  or  persons  whomsoever,  permit  him,  her, 
or  them  to  take  a  copy  or  copies  or  an  extract  or  extracts  thereof  respectively, 
and  that  the  copy  and  copies  of  any  such  oath  or  declaration,  register  or  entry, 
shall,  upon  being  proved  to  be  a  true  copy  or  copies  thereof  respectively,  be 
allowed  and  received  as  evidence  upon  every  trial  at  law,  without  the  production 
of  the  original  or  originals,  and  without  the  testimony  or  attendance  of  any 
collector  or  comptroller,  or  other  person  or  persons  acting  for  them  respectively, 
in  all  cases  as  fully  and  to  all  intents  and  purposes  as  such  original  or  originals,  it 
produced  by  any  collector  or  collectors,  comptroller  or  comptrollers,  or  other 
person  or  persons  acting  for  them,  could  or  might  legally  be  admitted  or  received 
in  evidence. 
If  vessels  or  XLIV.   And  be  it  enacted.  That  if  the  ship  or  vessel,  or  the  share  or  shares 

shares  sold  in  of  any  owner  thereof  who  may  be  out  of  the  kingdom,  shall  be  sold  in  his  ab- 
the  absence  of  sence  by  his  known  agent  or  correspondent  under  his  directions,  either  ex- 
owners,  with-  pressed  or  implied,  and  acting  for  his  interest  in  that  behalf,  and  such  agent  or 
out  formal  correspondent  who  shall  have  executed  a  bill  of  sale  to  the  purchaser  of  the 

powers,  com-  whole  of  such  ship  or  vessel,  or  of  any  share  or  shares  thereof,  shall  not  have 
inissioners  may  received  a  legal  power  to  execute  the  same,  it  shall  be  lawful  for  the  commis- 
permit  record  sioners  of  her  Majesty's  customs,  upon  application  made  to  them,  and  proof  to 
of  such  sales  or  their  satisfaction  of  the  fair  dealings  of  the  parties,  to  permit  such  transfer  to  be 
registry  de  registered,  if  registry  de  novo  be  necessary,  or  to  be  recorded  and  endorsed,  as 

novo,  as  the  case  the  case  may  be,  in  manner  directed  by  this  act,  as  if  such  legal  power  had  been 
may  require;  produced  ;  and  also  if  it  shall  happen  that  any  bill  of  sale  cannot  be  produced, 
and  also  in  or  if,  by  reason  of  distance  of  time  or  the  absence  or  death  of  parties  concerned, 

other  cases  it  cannot  be  proved  that  a  bill  of  sale  for  any  share  or  shares  in  any  ship  or 

where  bills  of  vessel  had  been  executed,  and  registry  de  novo  of  such  ship  or  vessel  shall  have 
sale  cannot  be  become  necessary,  it  shall  be  lawful  for  the  commissioners  of  her  Majesty's 
produced;  customs,  upon  proof  to  their  satisfaction  of  the  fair  dealings  of  the  parties,  to 

permit  such  ship  or  vessel  to  be  registered  de  novo,  in  like  manner  as  if  a  bill  of 
Security  being  sale  for  the  transfer  of  such  share  or  shares  had  been  produced :  Provided 
given  to  pro-  always,  that  in  any  of  the  cases  herein  mentioned  good  and  sufficient  security 
duce  legal  shall  be  given  to  produce  a  legal  power  or  bill  of  sale  within  a  reasonable  time, 

powers,  or  or  to  abide  the  future  claims  of  the  absent  owner,  his  heirs  and  successors,  as 

abide  future  the  case  may  be,  and,  at  the  future  request  of  the  party  whose  property  has 
claims.  been  so  transferred  without  the  production  of  a  bill  of  sale  from  him  or  fi-om 

his  lawful  attorney,  such  bond  shall  be  available  for  the  protection  of  his  inte- 
rest, in  addition  to  any  powers  or  rights  which  he  may  have  in  law  or  equity 
ygainst  the  ship  or  vessel,  or  against  the  parties  concerned,  imtil  he  shall  have 
.•tceived  full  indemnity  for  any  loss  or  injury  sustained  by  him. 
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XLV,  And  he  it  enacted.  That  when  any  transfer  of  any  ship  or  vessel,  or    Transfer  hy 
of  any  share  or  shares  thereof,  shall  be  made  only  as  a  security  for  the  payment    way  of  mort- 
of  a  debt  or  debts,  either  by  way  of  mortgage  or  of  assignment  to  a  trustee  or    gage, 
trustees  for  the  purpose  of  selling  the  same  for  the  payment  of  any  debt  or  debts, 
then  and  in  every  such  case  the  collector  and  comptroller  of  the  port  where  the 
ship  or  vessel  is  registered  shall,  in  the  entry  in  the  book  of  registry,  and  also 
in  the  endorsement  on  the  certificate  of  registry  in  manner  herein-before  di- 
rected, state  and  express  that  such  transfer  was  made  only  as  a  security  for  the 
payment  of  a  debt  or  debts,  or  by  way  of  mortgage,  or  to  that  effect ;  and  the    Mortgagee  not 
person  or  persons  to  whom  such  transfer  shall  be  made,  or  any  other  person  or    to  be  deemed 
persons  claiming  under  him  or  them  as  a  mortgagee  or  mortgagees,  or  a  trustee    an  owner, 
or  trustees  only,  shall  not  by  reason  thereof  be  deemed  to  be  the   owner  or 
owners  of  such  ship  or  vessel,  share  or  shares  thereof,  nor  shall  the  person  or 
persons  making  such  transfer  be  deemed  by  reason  thereof  to  have  ceased  to  be 
an  owner  or  owners  of  such  ship  or  vessel,  any  more  than  if  no  such  transfer 
had  been  made,  except  so  far  as  may  be  necessary  for  the  purpose  of  rendering 
the  ship  or  vessel,  share  or  shares,  so  transferred,  available,  by  sale  or  otherwise, 
for  the  payment  of  the  debt  or  debts  for  securing  the  payment  of  which  such 
transfer  shall  have  been  made. 

XL VI.  And  be  it  enacted,  That  when  any  transfer  of  any  ship  or  vessel,  or    Transfers  of 
of  any  share  or  shares  thereof,  shall  have  been  made  as  a  security  for  the  pay-    ships  for  secu- 
ment  of  any  debt  or  debts,  either  by  way  of  mortgage  or  of  assignment  as    rity  of  debts 
aforesaid,  and  such  transfer  shall  have  been  duly  registered  according  to  the    being  rcgis- 
provisions  of  this  act,  the  right  or  interest  of  the  mortgagee  or  other  assignee  as    tered,  rights  of 
aforesaid  shall  not  be  in  any  manner  affected   by  any  act  or  acts  of  bankruptcy    mortgagee  not 
committed  by  such  mortgagor  or  assignor,  mortgagors  or  assignors,  after  the    affected  by  any 
time  when  such  mortgage  or  assignment  shall  have  been  so  registered  as  afore-    act  of  bank- 
said,  notwithstanding  such  mortgagor  or  assignor,  mortgagors  or  assignors,  at    ruptcy  of  mort- 
the  time  he  or  they  shall  so  become  bankrupt  as  aforesaid,  shall  have  in  his,    gagor,  &c. 
her,  or  their  possession,  order,  and  disposition,  and  shall   be  the  reputed  owner 
or  owners  of  the  said  ship  or  vessel,  or  the  share  or  shares  thereof  so  by  him  or 
them  mortgaged  or  assigned  as  aforesaid,  but  such  mortgage  or  assignment 
shall  take  place  of  and  be  preferred  to  any  right,  claim,  or  interest  which  may 
belong  to  the  assignee  or  assignees  of  such  bankrupt  or  bankrupts  in  such  ship 
or  vessel,  share  or  shares  thereof,  any  law  or  statute  to  the  contrary  thereof  not- 
withstanding. 

XLVII.   And  be  it  enacted,  That  it  shall  and  may  be  lawful  for  any  go-    Governors  of 
vernor,  lieutenant  governor,  or  commander-in-chief  of  any  of  her   Majesty's    colonies,  &c. 
colonies,  plantations,  islands,   or  territories,  and  they  are  hereby  respectively    may  cause 
authorized  and  required,  if  any  suit,  information,  libel,  or  other  prosecution  or    proceedings  in 
proceeding  of  any  nature  or  kind  whatever  shall  have  been  commenced  or  shall    suits  to  be 
hereafter  be  commenced  in  any  court  whatever  in  any  of  the  said  colonies,  plant-    stayed, 
ations,  islands,  or  territories  respectively  touching  the  force  and  effect  of  any 
register  granted  to  any  ship  or  vessel,  upon  a  representation  made  to  any  such 
governor,  lieutenant  governor,  or  commander-in-chief,  to  cause  all  proceedings 
thereon  to  be  stayed,  if  he  shall  see  just  cause  so  to  do,  until  her  Majesty's  plea- 
sure shall  be  known  and  certified  to  him  by  her  INIajesty,  by  and  with  the  advice 
of  her  ISIajesty's  privy  council ;  and  such  governor,  lieutenant  governor,  or  com- 
mander-in-chief is  hereby  required  to  transmit  to  one  of  her  Majesty's  principal 
secretaries  of  state,  to  be  laid  before  her  Majesty  in  council,  an  authenticated 
copy  of  the  proceedings  in  every  such  case,  together  with  his  reasons  for  causing 
the  same  to  be  stayed,  and  such  documents  (properly  verified)  as  he  may  judge 
necessary,  for  the  information  of  her  Majesty. 

XLVIII.    And  be  it  enacted,  That  if  any  person  or  persons  shall  falsely  make    Penalty  for 
declaration  to  any  of  the  matters  herein-before  required  to  be  verified  by  declara-    making  false 
tion,  or  if  any  person  or  persons  shall  counterfeit,  erase,  alter,  or  falsify  any  ccr-    declaration  or 
tificate  or  other  instrument  in  writing  required  or  directed  to  be  obtained,  granted,    falsifying  any 
or  produced  by  this  act,  or  shall  knowingly  or  wilfully  make  use  of  any  certificate    document. 
or  other  instrument  so  counterfeited,  erased,  altered,  or  falsified,  or  shall  wilfully 
grant  such  certificate  or  other  instrument  in  writing,  knowing  it  to  be  false,  such 
person  or  persdns  shall  for  every  such  offence  forfeit  the  sum  of  five  hundred 
pounds. 

XLIX.   And  be  it  enacted.  That  the  person  or  persons  registered  as  owner  or    Owners  of 
owners  of  any  British  ship  or  vessel  which  shall  have  been  lost  or  taken  by  the    British  vessels 
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enemy,  or  burnt  or  broken  up,  or  otherwise  prevented  from  returning  to  the 
port  to  which  such  ship  or  vessel  belongs,  or  which  shall  on  any  account  have 
lost  or  forfeited  the  privileges  of  a  British  ship,  shall,  immediately  upon  obtaining 
knowledge  of  any  of  the  circumstances  aforesaid,  give  notice  in  writing  of  such 
circumstances  to  the  collector  or  comptroller  of  the  customs  at  the  port  of  registry 
of  such  ship  or  vessel. 

L.  And  be  it  enacted.  That  in  all  cases  where  any  British-registered  ship  or 
vessel  shall  have  been  absent  from  the  port  of  registry  for  the  space  of  three 
years,  the  person  or  persons  registered  as  the  owner  or  owners  of  such  ship  or 
vessel  shall  in  like  manner  give  notice  in  writing  to  the  collector  or  comptroller 
of  the  customs  at  such  port,  stating  therein  the  cause  of  such  absence,  and  that 
the  said  vessel  has  not  forfeited  her  privileges  as  a  British  ship. 

LI.  And  be  it  enacted.  That  every  such  owner  or  owners  failing  to  give  such 
notice  in  either  of  the  cases  aforesaid,  or  making  any  untrue  statement  in  respect 
of  any  such  ship  or  vessel,  shall  forfeit  the  sum  of  five  pounds. 

LI  I.  And  be  it  enacted,  That  all  the  penalties  and  forfeitures  inflicted  and 
incurred  by  this  act  shall  and  may  be  sued  for,  prosecuted,  recovered,  and  dis- 
posed of  in  such  manner,  and  by  such  ways,  means,  and  methods,  as  any  penalties 
or  forfeitures  inflicted  or  %vhich  may  be  incurred  for  any  offences  committed 
against  any  law  relating  to  the  customs  may  now  legally  be  sued  for,  prosecuted, 
recovered,  and  disposed  of;  and  that  the  ofliicer  or  officers  concerned  in  seizures 
or  prosecutions  under  this  act  shall  be  entitled  to  and  receive  the  same  share  of 
the  produce  arising  from  such  seizures  as  in  the  case  of  seizures  for  unlawful 
importation,  and  to  such  share  of  the  produce  arising  from  any  pecuniary  fine  or 
penalty  for  any  offence  against  this  act  as  any  officer  or  officers  is  or  are  now  by 
any  law  or  regulation  entitled  to  upon  prosecutions  for  pecuniary  penalties. 

LIII.  And  be  it  enacted,  That  this  act  may  be  amended  or  repealed  by  any 
act  to  be  passed  in  this  session  of  parliament. 
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An  Act  for  the  Protection  of  Seamen  enterinp  on  hoard  Merchant  Ships. 

[8th  August,  1845.] 

Pre.imhlc.  WHEREAS   the  seamen  of  this  kingdom  have  been  for  several  years  past 

subjected  to  grievous  impositions  and  great  injustice  by  certain  persons  who 

undertake  to  procure  seamen  to  enter  on   board  merchant  ships  who   have  no 

interest  in  the  said  ships :    And  whereas  it  is  required  that  further  protection 

should  1)6  afforded  to  seamen  against  the  arts  of  such  persons :    Be  it  enacted  by 

the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 

lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled, 

Tlie  board  of       a»d  by  the  authority  of  the  same,  That  from  and  after  the  first  day  of  September 

trade  may  next  the  lords  of  the  committee  of  her  Majesty's  privy  council  appointed  for 

license  persons     trade  and  foreign  plantations  shall  be  and  they  are  hereby  empowered  to  license 

to  procure  such  persons  as  they  may  deem  to  be  requisite  and  fit,  and  who  may  be  desirous 

seamen  for  to  take  out  such   licences,  to  hire,  engage,   supply,  or  provide  seamen  to  be 

merchant  ships,    entered  on  board  merchant  ships ;  and  every  such  licence  shall  be  granted  for 

such  period,  upon  such  terms,  and  upon  such  security  being  given,  and  shall 

be  revocable  upon  such  conditions,  as  the  lords  of  the  said  committee  may  at 

any  time  or  times  appoint. 

]\Ianner  of  !!•   And  be  it  enacted.  That  every  such  licence  shall  be  granted,  and  every 

grantin"'  and         revocation  thereof  shall  be  made,  by  minute  or  resolution  of  the  lords  of  the  said 

revokin"-  committee,  and  a  copy  of  any  such  minute  or  resolution,  certified  and  signed 

licence.  by  one  of  the  secretaries  or  assistant  secretaries  of  the  said  committee,  shall  be 

received  as  evidence  of  such  licence  or  revocation,  without  further  proof  thereof. 

No  person  not  HI.   And  be  it  enacted,   That  no  person  not  licensed  as  aforesaid,  or  not 

duly  licensed        being  the  owner,  part  owner,  master,  or  person  in  charge  of  a  merchant  ship,  or 

or  interested         the  ship's  husband,  shall  hire,  engage,  supply,  or  provide  a  seaman  to  be  entered 

in  the  ship  to       on  board  any  merchant  ship ;  and  no   person,  whether  licensed  or  not,  other 

be  concerned        than  the  owner,  part  owner,  master,  or  person  in  charge  of  a  merchant  ship,  or 

in  procuring        the  ship's  husband,  shall  demand  or  obtain  the  register  ticket  of  any  staraan  for 
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Penalty  on 
every  person 
guilty  of  any 
of  the  offences 


the  puvpose  or  unaer  the  pretence  of  engaging  him  on   board  of  any   n'.er-    seamen  to  bo 
chant  ship.  entered. 

IV.  And  be  it  enacted,  That  no  owner,   part  owner,   master,  or  person  in    No  person 
charge  of  any  merchant  ship,  or   ship's  husband,   shall  knowingly   receive  or    interested  in 
accept  to  be  entered  on  board  the  said  ship  any  seaman  who  has  been  hired,   en-    t],e  shiu  shall 
gaged,  supplied,  or  provided  to  be  entered  on  board  thereof  contrary  to  the  pro-    knowinwlv  re- 
visions of  this  act.  ceive  seamen' 

V.  And  be  it  enacted,  That  every  person  guilty  of  any  of  the  offences  above    ijjred  contrary 
described  shall  forfeit  and  pay  for  each  and  every  seaman  hired,  engaged,   sup-    liereto 

plied,  or  provided  to  be  entered  on  board,  and  for  every  register  ticket 
demanded  or  obtained  contrary  to  the  provisions  of  this  act,  or  for  every  seaman 
knowingly  received  or  accepted  to  be  entered  on  board  contrary  to  tlie  provi- 
sions of  this  act,  any  sum  of  money  not  exceeding  twenty  pounds  upon  convic- 
tion thereof  for  each  offence,  although  several  seamen  may  be  included  in  the    "J  "''"'  V'" 

same  contract,  or  several  tickets  may  be  obtained  or  several  seamen  may  be    '     ■■    j    " 

•      1  .  •  •  scriL)cci 

received  or  permitted  to  remain  at  the  same  time. 

VI.  And  be  it  enacted.  That  it  shall  be  unlawful  for  any  person  to  employ  Unlicensed 
any  unlicensed  person  or  persons  for  the  purpose  of  engaging  or  providing  persons  not  to 
seamen  to  be  entered  on  board  merchant  ships ;  and   that  any  licensed  person  be  employed 
knowingly  employing  any  unlicensed  person  for  the  purposes  aforesaid  shall  for  the  purpose 
forfeit  and  pay  a  sum  not  exceeding  twenty  pounds,  and,  in  addition  thereto,  of  en^ao-in" 
shall  forfeit  and  lose  his  licence.  seamen. 

VII.  And   be  it  enacted.  That  the  owner,  part  owner,  master,  or  person   in  j^o  advance 
charge  of  any  merchant  ship,  or  ship's  husband,  shall  not  pay  or  advance,  nor  note  or  wan-es 
give  any  note  in  writing  or  otherwise  in  the  nature  of  and  purporting  to  be  an  to  be  "•iven  or 
advance  note  for  any  part  of  the  wages  of  any  seaman  hired,  engaged,  supplied,  paid  to  any 
or  provided  to  be  entered  on  board  the  said  ship,  until  six  hours  after  the  ship's  seaman  until 
articles  have  been  duly  signed  by  the  said  seaman  on  board  the  said  ship,  and  after  the  ship's 
by  the  master  or  owner  of  the  said  ship,  and  then  only  to  the  said  seaman  him-  articles  have 
self,  unless  such  wages  or  advance  of  wages  be  paid  in  money,  in  which  case  the  been  duly 
payment  thereof  may  be  made  to  the  said  seaman  himself  at  any  period  most  sii-ncd. 
convenient  after  the  signing  of  the  said  ship's  articles  as  aforesaid  ;  and  all  pay- 
ments of  wages  contrary  to  the  provisions  of  this  act  shall  be  and  are  hereby 

declared  to  be  null  and  void,  and  the  amount  thereof  shall  be  recoverable  by 
tlie  said  seaman  as  if  they  had  not  been  paid  or  advanced. 

VIII.  And  be  it  enacted,   That  if  any  person  shall  demand  or  receive  from  Penalty  for 
any  seaman,  or  from  any  person  other  than  the  owner,  part  owner,  master,  or  receiving  re- 
person  iu  charge  of  a  merchant  ship,  or  the  ship's  husband,  requiring  seamen,  muneration  for 
any  remuneration  whatever,   either  directly  or  indirectly,  for  and  on  account  of  luring  soanieu 
the  hiring,  supplying,  or  providing  any  such  seaman,  he  shall  forfeit  for  every  from  any  otlier 
such  offence  a  sum  not  exceeding  five  pounds.  than  the  owner, 

IX.  And  be  it  enacted.  That  it  shall  not  be  lawful  for  any  person  (otlier  master,  &c. 
than  any  officer  or  person  in  her  Majesty's  service  or  employment)  to  go  and  be  Persons  not  to 
on  board   any  merchant  vessel  arriving  or  about  to  arrive  at  the  place  of  her  be  admitted  on 
destination  before  or  previous  to  her  actual  arrival  in  dock,  or  at  the  quay  or  board  mer- 
place  of  her  discliarge,  without   the  permission  and  consent  of  the  master  or  chant  vcsseLs 
person  in  charge  of  the  said  vessel ;  and  if  any  person  (other  than  as  aforesaid)  before  their 
shall  go  and  be  on  board  any  such  vessel  before  or  previous  to  her  actual  arrival  arrival  in 

in  dock,  or   at  the  quay  or  place  of  her  discharge,  without  the  permission   and  dock  or  at 

consent  of  the  said  master  or  person  in  charge  of  the  said  vessel,  he  shall  for  the  place  of 

every  such  offence  forfeit  and  pay  a  sura  of  money  not  exceeding  twenty  pounds;  discharge  with- 

and  for  the  better  securing  the  person  of  such  offender  the  master  or  person  in  out  permission. 
charge  of  the  said  vessel  is  hereby  authorised  and  empowered  to  lake  any  person 
so  ofl'ending  as  aforesaid   into  custody,  and  to  deliver  liim  up  forthwith  to  any 
constable  or  peace  officer,  to  be  l)y  him  taken  before  a  justice  or  justices,  to  be 

dealt  with  according  to  the  provisions  of  this  act.  Penally  for 

X.  And  be  it  enacted.  That  if  any  person  sliall,  on  board  any  merchant  ship,  solicitiii"- 
•within  twenty-four   hours  of  her   arrival   at  any  port  as  aforesaid,  solicit  any  sailors  to  he- 
seaman  to  become  a  loduier  at  the  house  of  any  person  not  so  licensed  as  afore-  come  lodgers 
said,  and  letting  lodgings  for  hire,'or  shall  take  from  and  out  of  such  ship  any  in  houses  of 
cliest,  bedding,  or  other   effects  of  any   seaman,    except    under  the    personal  unlicensed 
direction  of  such  seaman,  and  without   having  the  permission  of  the    master  or  persons,  or  re- 
person   in  charge  of  such   ship,  he  shall  be  liable  to  forfeit  and  pay  for  every  moving  sailors' 
such  offence  the  sum  of  five  pounds.  effects  from  on 

X  3  board. 
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Penalty  for  XT.   And  be  it  enacted,  That  if  any  person  shall  demand  and  receive  of  and 

receiving  re-  from  any  seaman  payment  in  respect  of  his  board  or  lodging  in  the  house  of 
niuneration  such  person  for  a  longer  period  than  such  seaman  shall  have  actually  resided  and 

for  board  of  boarded  therein,  or  shall  receive  or  take  into  his  possession  or  under  his  control 
sailors  for  any  monies,  documents,  or  effects  of  any  seaman,  and  shall  not  return  the  same 

longer  period  or  pay  the  value  thereof  when  required  so  to  do  by  such  seaman,  after  deducting 
than  is  due,  or  therefrom  what  shall  be  justly  due  and  owing  in  respect  of  the  board  and  lodging 
for  neglecting  of  such  seaman,  he  shall  forfeit  and  pay  a  sum  not  exceeding  ten  pounds,  over 
to  return  mo-  and  above  the  amount  or  value  of  such  monies,  documents,  or  effects,  after  such 
nies  or  effects  deductions  as  aforesaid,  which  shall  be  adjudged  to  be  forthwith  paid  to  such 
belonging  to  seaman  under  the  conviction  by  the  justices  before  whom  such  offence  shall  be 
seamen.  heard  and  determined. 

Ilecovery  and  XII.    And  be  it  enacted.  That  all  penalties  and  forfeitures  imposed  by  this 

application  of  ^'^^  shall  and  may  be  recovered,  with  costs,  by  summary  proceedings  before  any 
penalties.  ^^^^  justices  of  the  peace  residing  in  or  near  to  the  place  where  the  offence  shall 

be  committed  or  where  the  offender  shall  be  ;  and  if  the  sum  imposed  as  a 
penalty  or  adjudged  to  be  paid  as  aforesaid  by  any  such  justices  shall  not  be 
paid,  either  immediately  after  the  conviction  or  within  such  reasonable  time  as 
such  justices  shall  at  the  time  of  the  conviction  appoint,  it  shall  be  lawful  for  the 
justices  to  commit  the  offender  or  offenders  to  the  common  gaol  or  house  of 
correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
labour,  according  to  the  discretion  of  such  justices,  for  any  term  not  exceeding 
six  calendar  months,  the  commitment  to  be  determinable  upon  payment  of  the 
amount  and  costs ;  and  all  such  penalties  and  forfeitures  shall  be  paid  and  applied 
in  manner  following;  (that  is  to  saj',)  one  moiety  of  such  penalty  shall  be  paid 
to  the  informer  or  person  upon  whose  discovery  or  information  the  same  shall  be 
recovered,  and  the  residue  thereof  shall  be  paid  to  the  Seaman's  Hospital  Society  : 
Provided  always,  that  in  all  cases  of  complaint  made  by  or  on  the  behalf  of  any 
seaman  under  this  act  the  evidence  of  such  seaman  shall  be  received  and  taken 
notwithstanding  he  may  be  interested  in  the  matter  :  Provided  also,  that  such 
seaman  shall  not  in  any  such  case  where  he  shall  have  been  so  examined  receive 
any  part  of  any  penalty  to  be  imposed,  but  only  such  sum  as  the  magistrates 
before  whom  the  case  shall  be  heard  shall  adjudge  him  to  receive  for  any  monies 
or  effects  which  shall  appear  to  have  been  deposited  by  him  with  any  such  person 
as  aforesaid. 
Form  of  con-  XIII.    And  be  it  enacted.  That  the  justices  before  whom  any  person  shall  be 

viction.  summarily  convicted  of  any  offence  against  this  act  may  cause  the  conviction  to 

be  drawn  up  in  the  following  form  of  words,  or  in  any  other  form  of  words  to 
the  same  effect,  as  the  case  shall  require ;  (that  is  to  say,) 

'  Be  it  remembered,  That  on  the  day  of  in  the  year 

'  of  our  Lord  at  in  the  county  of 

'  [o>-  riding,  division,  liberty,  city,  §•«.,  as  the  case  may  be],  A.  O.    is  convicted 

*  before  us  [naming  the  justices]  two  of  her  Majesty's  justices  of  the  peace  for  the 
'  said  county,  [or  riding,  ^c.,]  for  that  he  the  said  A.  O.  did  [specify  the  offence, 
'  and  the  time  and  place  when  and  where  the  same  was  committed,  as  the  case  may 
'  he]  ;  and  we  the  said  justices  adjudge  the  said  A.  O.  for  his  said  offence  to 
'  forfeit  and  pay  the  sura  of  [here  state  t/ie  amount  of  the  fine  imposed,  and,  when 
'  necessary,  add  the  words  "  over  and  above  the  sum  of  £  ,  which  we  the 

*  said  justices  do  hereby  adjudge  to  be  forthwith  paid  to  the  said  E.  F.  [the 
'  seaman],  the  same  being  the  value  of  monies,  documents,  or  effects  of  the  said 
'  E.  F.  received  by  or  taken  into  the  possession  or  under  the  control  of  the  said 
'  A.  O."]  ;  and  we  the  said  justices  do  also  adjudge  the  said  A.  0.  to  pay  the 
'  sum  of  for  costs,  and  in  default  of  immediate  payment  of  the  said  sums 
'  of                    to  be  imprisoned  in  the  for  the  space  of 

'  unless  the  said  sums  shall  be  sooner  paid  [or,  and  we  order  that  the  said  sums 
'  of  shall  be  paid  by  the  said  A.  0.  on  or  before  the 

'  day  of  ]  ;  and  we  direct  that  the  sum  of  part  of  the 

'  said  penalty,  together  with  the  said  sum  of  for  costs,  shall  be  paid 

*  to  C.  D.  [the  party  infonniny],  and  the  residue  of  the  said  penalty  shall  be  paid 
'  to  the  Seaman's  Hospital  Society.  Given  under  our  hands,  the  day  and  year 
'  tirst  above  mentioned.' 

No  certiorari,  XIV.    And  be  it  enacted.  That  no  such  conviction  shall  be  quashed  for  want 

^c,  of  form,  or  be  removed  by  certiorari  or   otherwise   into  any  of  her  Majesty's 

superior  courts  of  record  ;  and  no  warrant  of  commitment  shall  be  held  void  by 
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reason  of  any  defect  therein,  provided  it  be  therein  alleged  that  the  party  has 
been  convicted,  and  there  be  a  good  and  valid  conviction  to  sustain  the  same. 

XV.  And  be  it  enacted.  That  the  words  "  merchant  ships"  inserted  in  this 
act  shall  be  understood  to  include  every  description  of  sea-going,  trading,  or 
passage  vessel  lying  and  being  within  the  United  Kingdom  of  Great  Britain 
and  Ireland. 

XVI.  And  be  it  enacted,  That  this  act  shall  come  into  operation  at  the  fol- 
lowing times  ;  (that  is  to  say,)  on  the  first  day  of  September,  so  far  as  respects 
the  power  of  licensing  herein-  before  given  to  the  lords  of  the  said  committee  of 
privy  council,  and  on  the  first  day  of  November,  so  far  as  respects  all  other 
enactments  of  this  act. 

XVII.  And  be  it  enacted.  That  this  act  may  be  amended  or  repealed  by  any 
act  to  be  passed  during  the  present  session  of  parliament. 


Explanatory 
clause. 


Commence- 
ment of  act. 


Alteration  of 
act. 


10&  11  Vict.  c.  78. 


An  Act  to  ameiid  an  Act  for  the  Registration,   Incorporation,  and  Regulation  of 
Joint  Stock  Companies,  [22nd  July,  1847.] 

WHEREAS  by  an  act  passed  in  the  session  of  parliament  holden^  in  the 
seventh  and  eighth  years  of  the  reign  of  her  present  JMajesty,  intituled\.(4n  Act 
for  the  Registration,  Incorporation,  and  Regulation  of  Joint  Stock  Companies,  it  is 
amongst  other  things  enacted,  that  on  the  complete  registration  of  any  company 
being  certified  in  the  manner  prescribed  in  the  said  act,  it  shall  be  lawful  for 
such  company,  amongst  other  things,  to  purchase  and  hold  lands,  tenemants,  and 
hereditaments  in  the  name  of  such  company,  or  of  the  trustees  or  trustee  thereof, 
for  the  purpose  of  occupying  the  same  as  a  place  or  places  of  business  of  the 
said  company,  and  also  (but  nevertheless  with  a  licence,  general  or  special,  for 
that  purpose,  to  be  granted  by  the  committee  of  privy  council  for  trade,  first 
had  and  obtained,)  such  other  lands,  tenements,  and  hereditaments  as  the  nature 
of  the  business  of  the  company  may  require :  And  whereas  doubts  have  in 
certain  cases  arisen  as  to  the  meaning  of  the  said  provision,  and  it  is  expedient 
that  such  doubts  should  be  removed,  and  that  further  provision  should  be  made 
as  to  the  granting  of  such  licences  as  aforesaid  by  the  said  committee  of  privy 
council :  Be  it  therefore  enacted  by  the  queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the  same.  That 
whenever  any  company,  having  obtained  a  certificate  of  complete  registration 
under  the  said  act,  is  desirous  of  purchasing  or  holding,  taking  on  lease,  holding 
on  mortgage,  or  in  any  other  manner  acquiring  an  interest  such  as  bodies 
politic  or  corporate  are  by  law  incapacitated  from  acquiring  in  any  lands,  tene- 
ments, or  hereditaments,  other  than  such  as  it  is  under  said  act  entitled  to  pur- 
chase and  hold,  as  a  place  or  places  of  business,  it  shall  be  lawful  for  such 
company  to  make  application  to  the  lords  of  the  said  committee  of  privy 
council  for  trade  for  a  licence  to  purchase,  take,  or  hold  the  same  ;  and  the  lords 
of  the  said  committee  shall  thereupon  take  such  application  into  their  consider- 
ation, and  may,  if  they  see  fit,  grant  a  licence  to  such  company  accordingly ; 
and  in  such  licence  the  lords  of  the  said  committee  may  either  authorize  such 
company  to  purchase,  take,  and  again  let,  sell,  or  otherwise  dispose  of  such 
lands,  tenements,  or  hereditaments  as  may  in  the  licence  be  particularly  de- 
scribed, and  to  hold  the  same  for  such  time  as  may  be  specified  in  such  licence, 
or  in  any  licence  to  be  subsequently  and  from  time  to  time  granted  by  the  said 
committee  of  privy  council  for  trade  on  the  application  of  such  company,  or 
may  authorize  them  from  time  to  time  to  acquire,  dispose  of,  and  again  acquire 
such  lands,  tenements,  or  hereditaments  as  the  company  may  from  time  to  time 
desire,  or  may  authorize  them  to  hold  lands,  tenements,  or  hereditaments  on 
mortgage,  and  may  frame  such  licence  in  such  manner,  and  insert  in  the  same 
such  conditions,  as  with  reference  to  the  special  circumstances  of  each  case  they 
may  deem  expedient ;  and  such  licence  shall  be  held  to  confer  upon  such  com- 
pany the  rights  and  powers  therein  expressed  to  be  given  in  respect  of  pur- 
chasing, holding,  and  disposing  of  lands,  tenements,  or  hereditaments  as 
aforesaid. 

X  4 


Preamble. 

7  &  8  Vict, 
c.  110. 


Any  com- 
pany, having 
obtained  cer- 
tificate of 
complete  re- 
gistration, 
being  desirous 
of  holding 
lands,  may 
apply  to  tlic 
board  of  trade 
for  a  licence, 
who  may,  if 
they  see  fit, 
ffrant  the  same. 
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Accounts  of 
licences,  re- 
newals, exten- 
sions, &c.  to  be 
annually  laid 
before  par- 
liament. 


liiccnces 
granted  before 
passing  of  this 
act  deemed 
valid  and  ef- 
fectual for 
the  purposes 
therein  ex- 
pressed. 
So  much  of 
recited  act  as 
requires  the 
return  to  the 
office  for  re- 
gistration of 
joint  stock 
companies  of  a 
copy  of  every 
prospectus,  &c. 
repealed. 
Certain  addi- 
tional particu- 
lars required 
to  be  returned 
to  the  office 
for  registra- 
tion of  joint 
stock  com- 
panies. 


If  any  alter- 
ations are  made 
in  particulars 
registered,  they 
shall  he  re- 
turned to  the 
registrar,  under 
a  penalty. 
Penalty  on 
promoters  is- 
suing, at  any 
time  before 
complete  re- 
gistration, any 
prcspectus,  &c. 
containing 
s;atcnient  at 
variance  with 
));irticulars 
returned  under 
recited  act. 


II.  And  be  it  enacted,  That  tliere  shall  be  presented  to  both  houses  of 
parliament]  in  each  year,  within  fourteen  days  after  the  commencement  of  the 
session,  an  account  of  the  several  licences,  and  renewals  or  extensions  of  licences, 
so  granted  by  the  committee  of  the  privy  council  for  trade,  specifying  the  nature 
and  extent  of  the  powers  contained  in  each  of  such  licences,  and  of  the  lands  so 
authorized  to  be  held,  and  also,  in  the  case  of  any  renewal  or  extension  of  such 
licences,  an  account  of  the  extent  of  land  actually  held  by  the  company  at  the 
time  of  such  renewal  or  extension,  and  the  counties  within  which  such  lands 
are  situate. 

III.  And  whereas  certain  licences  have  from  time  to  time  been  granted  by 
the  lords  of  the  said  committee  in  pursuance  of  the  said  act ;  be  it  enacted. 
That  in  case  any  doubt  arise  as  to  the  effect  thereof  it  shall  be  held  that  any 
licence  so  granted  before  the  passing  of  this  act  is  valid  and  effectual  for  the 
])urposes  therein  expressed,  and  shall  be  deemed  sufficient  evidence  that  the 
lands,  tenements,  or  hereditaments  therein  described  or  referred  to,  or  which 
have  been  purchased,  taken,  held,  or  disposed  of  under  the  authority  thereof, 
are  such  as  the  nature  of  the  business  of  the  company  requires. 

IV.  And  whereas  by  the  said  recited  act  the  promoters  of  any  company 
formed  for  any  purpose  within  the  meaning  of  the  said  act  are,  amongst  other 
things,  required  to  return  to  the  office  for  the  registration  of  joint  stock  com- 
panies a  copy  of  every  prospectus  or  circular,  handbill  or  advertisement,  or 
other  such  document,  at  any  time  addressed  to  the  public,  or  to  the  subscribers 
or  others,  relative  to  the  formation  or  modification  of  such  company  :  And 
whereas  the  registration  of  such  prospectuses  and  advertisements  has  been  found 
to  be  very  burdensome  to  the  promoters  of  such  companies,  and  it  is  desirable 
to  relieve  such  promoters  from  the  necessity  thereof,  and  in  lieu  thereof  to 
substitute  the  provisions  herein-after  contained  ;  be  it  therefore  enacted.  That 
so  much  of  the  said  act  as  is  lastly  herein-before  recited  shall  be  and  the 
same  is  hereby  repealed. 

V.  And  be  it  enacted.  That  in  addition  to  the  particulars  which  the  pro- 
moters of  every  such  company  as  aforesaid  are  by  the  said  act  required  to  return 
to  the  said  office  for  the  registration  of  joint  stock  companies,  when  and  as 
from  time  to  time  they  shall  be  decided  on,  such  promoters  shall  also  return, 
and  they  are  hereby  required  to  return,  to  the  said  office,  the  following  addi- 
tional particulars,  so  soon  as  the  same  shall  be  decided  on  ;  (that  is  to  say,) 

First.  The  amount  of  the  proposed  capital  of  the  company  : 
Second.  The  amount  and  number  of  the  shares  into  which  the  same  is  to  be 
divided  : 
And  if  the  said  company  be  dissolved,  or  be  incorporated  by  act  of  parlia- 
ment, or  by  royal  charter  or  by  the  queen's  letters  patent,  or  be  in  any  way 
withdrawn  or  supposed  to  be  withdrawn  from  the  operation  of  the  said  act, 
the  promoters  of  the  company  shall  forthwith  give  notice  thereof  to  the  re- 
gistrar of  joint  stock  companies. 

VI.  And  be  it  enacted.  That  in  case  of  any  alteration  being  made  in  any 
of  the  particulars  registered  by  the  promoters  of  any  company  in  pursuance  of 
the  said  recited  act  or  of  this  act,  such  alteration  shall  forthwith  be  returned  to 
the  registrar  of  joint  stock  companies ;  and  if  such  return  be  not  made  within 
one  month  after  such  alteration  has  been  made  and  decided  upon,  any  promoter 
of  the  company  shall  be  liable  to  forfeit  for  each  and  every  alteration  not  re- 
turned as  aforesaid  any  sum  not  exceeding  twenty  pounds. 

VII.  And  be  it  enacted,  That  it  shall  not  be  lawful  for  the  promoters  of 
any  company,  or  for  any  person  connected  with  any  company,  at  any  time 
before  such  company  has  obtained  a  certificate  of  complete  registration  under 
the  said  recited  act,  to  issue  or  publish  or  in  any  manner  address  or  cause  or 
suffer  to  be  addressed  to  the  public,  or  to  the  subscribers  or  others,  any 
prospectus  or  circular,  handbill  or  advertisement,  or  other  such  document 
relative  to  the  formation  or  modification  of  the  company,  containing  any  state- 
ment at  variance  with  the  particulars  which  may  have  been  returned  to  the 
registrar  of  joint  stock  companies  under  the  said  recited  act  or  this  act,  nor  to 
issue,  publish,  or  in  any  manner  address  or  cause  or  suffer  to  be  addressed  to 
the  public,  or  to  the  subscribers  or  others,  any  such  prospectus,  circular,  hand- 
bill, or  advertisement,  containing  any  statements  of  particulars  which  are  by  the 
said  recited  act  or  by  this  act  directed  to  be  returned  to  the  registrar  of  joint 
stock  companies,  until  such  particulars  have  been  so  returned ;  and  if  any  pro- 
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spectus  or  circular,  handbill  or  advertisement,  be  issued,  published,  or  addressed 
to  the  public,  or  to  the  subscribers  or  others,  contrary  hereto,  any  promoter  of 
the  company  shall  be  liable  for  each  and  every  such  issue  or  publication  to  forfeit 
any  sum  not  exceeding  twenty  pounds. 

VIII.  And  be  it  enacted.  That  the  penalties  imposed  by  this  act  shall  be    Penalties 
sued  for,  recovered,  and  applied  in  the  same  manner   as  penalties  imposed  by    under  this  act 
the  said  recited  act  are  therein  directed  to  be  sued  for,  recovered,  and  applied    to  be  sued  for 
respectively.  as  under  re- 

IX.  And  be  it  enacted.  That  this  act  may  be  amended  or  repealed  by  any  act    cited  act. 

to  be  passed  in  the  present  session  of  parliament.  j\qi  j^„y  \)q 
amended,  &c. 


I0&  11  Vict.  cap.  102. 

An  Act  to  abolish  the  Court  of  JReview  in  Banhrvptci/,  and  to  make  Alterations  in 
the  Jurisdiction  of  the  Courts  of  Banhrvptoj  and  Court  for  Relief  of  Insolvent 
Debtors.  ['22nd  Julij,  1847.] 

WHEREAS  it  is  expedient  to  abolish  the  court  of  review  in  bankruptcy, 
and  to  make  alterations  in  the  jurisdiction  of  the  courts  of  bankruptcy  and  court 
for  relief  of  insolvent  debtors;  be  it  therefore  enacted  by  the  queen's  most  ex- 
cellent  Majesty,  by  and  witli  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons  in  this  present  parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  the  court  of  review  in  bankruptcy  and  the  offices  of  the 
chief  judge  and  other  judges  of  the  court  of  bankruptcy  be  liereby  abolished. 

II.  And  be  it  enacted.  That  all  the  jurisdiction,  powers,  authorities,  and  privi- 
leges of  the  said  court  of  review  in  bankruptcy  liereby  abolished  shall  be  trans- 
ferred to  and  vested  in,  and  shall  hereafter  be  exercised  and  enjoyed  by  such  one 
of  the  vice  chancellors  of  the  high  court  of  chancery  as  the  lord  chancellor  shall 
from  time  to  time  be  pleased  to  appoint,  and  that  all  persons  now  holding  office 
or  acting  in  the  said  court  of  review  shall  continue  to  hold  the  same,  and  to  per- 
form the  duties  thereof  under  the  jurisdiction  hereby  created,  in  the  same  manner, 
and  under  the  same  tenure,  and  subject  to  the  same  regulations  as  they  now  hold 
the  same  and  act  therein :  Provided  always,  that  notwithstanding  the  passing  of 
this  act  the  present  judges  of  the  court  of  review  shall  be  entitled  to  the  same 
rank  and  precedence  to  which  they  are  now  entitled. 

III.  And  be  it  enacted,  That  all  laws,  orders,  and  authorities  touching  the 
practice  and  manner  of  proceeding  in  the  said  court  of  review,  and  appealing  to 
and  from  the  said  court,  shall  continue  in  force,  and  be  applicable  to  the  juris- 
diction of  the  said  vice  chancellor  so  appointed  ;  and  that  all  sums  and  fees  shall 
continue  to  be  payable  and  receivable  by  the  like  persons,  and  shall  continue  to 
be  paid  and  applied  to  the  like  purposes,  as  tlie  same  have  heretofore  been  paid 
and  received  in  respect  of  any  matter  in  the  said  court  of  review. 

IV.  And  be  it  enacted.  That  from  the  time  this  act  shall  commence  and  take 
effect  all  power,  jurisdiction,  and  authority  given  to  her  IMajesty's  court  of 
bankruptcy  and  district  courts  of  bankruptcy,  and  to  the  commissioners  thereotj 
in  matters  of  insolvency,  by  an  act  passed  in  the  sixth  year  of  tlie  reign  of  her 
Majesty,  intituled  An  Act  for  the  Relief  of  Insolcent  Debtors,  and  by  an  act  passed 
in  the  eighth  year  of  the  reign  of  her  Majesty,  intituled  An  Act  to  amend  the  Law 
of  Insolcency,  Bankruptcy,  and  Evecvtiou,  and  by  an  act  jKissed  in  the  ninth  year 
of  the  reign  of  her  Majesty,  intituled  An  Act  for  better  securing  the  Payment  of 
Small  Debts,  or  by  tlie  rules  and  orders  made  in  pursuance  of  any  of  the  said 
acts,  shall  be  transferred  to  and  vested  in  the  court  for  the  relief  of  insolvent 
debtors  in  England,  and  to  and  in  the  commissioners  thereof  for  the  time  being, 
and  to  and  in  tlie  county  courts  constituted,  or  to  be  constituted  under  an  act 
passed  in  the  tenth  year  of  the  reign  of  her  Majesty,  intituled  An  Act  for  the 
more  easy  Recovery  of  Small  Debts  and  Demands  in  England,  in  manner  herein- 
after mentioned, 

V.  And  be  it  enacted,  That  in  the  court  for  the  relief  of  insolvent  debtors 
the  provisional  assignee,  and  in  the  said  county  courts  the  clerk  of  the  court, 
shall  in  every  case  of  insolvency  under  such  two  first-mentioned  acts  be  and 
act  as  the  ofiicial  assignee  of  the  estate  and  effects  of  the  insolvent ;  and  that 
ill  each  of  the  said  county  courts  the  clerk  of  such  court  shall  act  as  the  re- 
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gLstrars  of  the  court  of  bankruptcy  have  heretofore  been  accustomed  to  act 
under  any  of  the  said  acts ;  and  every  such  clerk  shall  do  and  perform  all  acts 
heretofore  done  and  performed  by  such  registrars  or  by  the  clerk  of  the  insol- 
vent debtors'  court  under  any  of  the  said  acts  ;  and  every  such  clerk  shall  do 
and  perform  all  such  acts  and  duties  necessary  for  carrying  this  act  into  effect 
as  shall  be  ordered  by  any  such  county  court,  or  by  any  commissioner  of  the 
said  court  for  the  relief  of  insolvent  debtors ;  and  that  the  high  bailiff  of  every 
such  county  court  and  his  assistants  shall  be  and  act  as  a  messenger  of  the 
court  of  bankruptcy  and  his  assistants  have  hitherto  been  accustomed  to  act 
under  the  said  acts ;  and  such  high  bailiff  and  his  assistants  shall  do  all  act$ 
heretofore  done  under  the  said  acts,  and  shall  possess  and  enjoy  all  the  powers, 
authorities,  and  privileges  when  acting  under  the  said  acts  as  have  been  hereto- 
fore done,  possessed,  or  enjoyed  by  any  messenger  of  the  court  of  bankruptcy 
or  his  assistants  when  acting  under  any  of  the  said  acts,  and  shall  do  and  perform 
all  such  acts  as  shall  be  ordered  by  any  such  county  court  for  the  purpose  of 
carrying  this  act  into  effect. 

VI.  And  be  it  enacted.  That  from  the  time  this  act  shall  commence  and  take 
effect  the  court  for  the  relief  of  insolvent  debtors  in  England,  and  the  commis- 
sioners thereof,  and  the  judges  of  the  county  courts  aforesaid,  shall  have  juris- 
diction in  all  matters  of  insolvency  and  debt  under  the  aforesaid  acts  in  manner 
following ;  that  is  to  say,  the  said  court  for  the  relief  of  insolvent  debtors,  and 
the  commissioners  thereof,  in  all  cases  in  which  the  insolvent  in  cases  of  insol- 
vency, or  the  defendant  in  the  case  of  any  summons  issued  under  the  aforesaid 
act  for  the  better  securing  the  payment  of  small  debts,  shall  have  resided  for  six 
calendar  months  next  immediately  preceding  the  time  of  filing  his  petition,  or  of 
the  suing  out  of  any  such  summons  aforesaid  within  any  parisli  the  distance 
whereof,  as  measured  by  the  nearest  highway  from  the  general  post  office  in 
London  to  the  parish  church  of  such  parish,  shall  not  exceed  the  distance  of  twenty 
miles,  to  which  district  the  jurisdiction  of  the  said  court  and  the  commissioners 
thereof  under  the  aforesaid  acts  is  hereby  restricted  ;  and  the  said  county  courts 
aforesaid  in  all  cases  wherein  the  insolvent  or  defendant  shall  have  resided  else- 
where, and  shall  have  resided  for  six  calendar  months  next  immediately  preceding 
the  time  of  filing  his  petition,  or  the  suing  out  of  any  summons  within  the  district 
of  such  county  court  to  which  such  insolvent  shall  prefer  his  petition,  or  to  which 
any  plaintiff  may  apply  for  any  summons  as  aforesaid  ;  and  that  every  commis- 
sioner of  the  court  for  the  relief  of  insolvent  debtors,  and  every  such  county  court 
aforesaid,  shall,  from  and  after  the  time  this  act  shall  commence  and  take  effect, 
have  and  exercise,  in  the  prosecution  of  such  petitions  and  summonses  filed  and 
issued  in  such  courts  respectively,  the  like  power  and  authority  in  all  respects 
under  the  aforesaid  acts  as  the  commissioners  of  her  Majesty's  court  of  bankruptcy 
and  district  courts  of  bankruptcy  have  heretofore  had  and  exercised  on  the  pre- 
sentation of  petitions  of  insolvent  debtors,  and  on  such  summonses  as  aforesaid, 
under  such  acts,  except  as  hdrein-after  otherwise  provided,  and  shall  eaclj,  singly, 
be  and  form  a  court  for  every  purpose  under  this  or  the  aforesaid  acts  ;  and  that 
every  commissioner  of  the  said  court  for  the  relief  of  insolvent  debtors  shall 
henceforth,  singly,  be  and  form  a  court  for  every  puqjose  under  all  acts  now  in 
force  or  which  may  hereafter  be  in  force  relating  to  insolvent  debtors. 

VII.  And  be  it  declared  and  enacted.  That  the  siiid  two  first-mentioned  acts 
shall  apply  to  the  cases  of  persons  petitioning  under  the  said  acts,  although  they 
may  have  been  already  in  prison  under  judgment  or  otherwise  for  debt. 

VIII.  Provided  always,  and  be  it  enacted,  That  if  any  such  insolvent  shall 
not  have  so  resided  for  six  months  in  any  one  place  as  aforesaid,  then  he  shall 
file  his  petition  in  the  said  insolvent  debtors'  court,  and  the  jurisdiction  afore- 
said in  the  matter  of  such  insolvency  shall  be  vested  either  in  the  court  for 
relief  of  insolvent  debtors  in  London  or  in  such  one  of  the  said  county  courts 
as  the  said  court  for  the  relief  of  insolvent  debtors  shall  direct. 

IX.  And  be  it  enacted,  That  with  respect  to  petitions  imder  the  aforesaid 
acts  or  either  of  them  which  are  now  in  dependence,  or  which  shall  have  been 
presented  to  the  court  of  bankruptcy  or  any  district  court  of  bankruptcy  before 
the  time  at  which  this  act  shall  commence  and  take  effect,  the  provisions  of  such 
acts,  and  the  jurisdiction  of  such  courts  and  the  commissioners  thereof  under 
such  acts,  or  under  the  rules  and  orders  made  in  pursuance  thereof,  shall  remain 
in  full  force  and  effect  notwithstanding  the  passing  of  this  act. 

X.  And  be  it  enacted,   That  from  and  after  the  fifteenth  day  of  September 
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next  the  circuits  of  the  commissioners  of  the  said  court  for  the  relief  of  insolvent 
debtors  shall  be  abolished  ;  and  that  if  thereafter  any  insolvent  debtor,  in  custody 
in  any  of  her  Majesty's  gaols  situated  elsewhere  than  within  the  district  to 
which  the  jurisdiction  of  such  court  is  restricted  as  herein-before  mentioned, 
shall  petition  such  court  under  any  act  or  acts  relating  to  insolvent  debtors, 
other  than  the  two  first-mentioned  acts  or  this  act,  or  if  any  such  prisoner 
shall  have  so  petitioned  prior  to  the  passing  of  this  act,  and  his  petition  shall 
not  have  been  heard,  or  if  the  same  shall  have  been  heard,  and  the  con- 
sideration thereof  shall  have  been  adjourned,  such  court  or  some  commis- 
sioner thereof  shall  forthwith,  after  the  schedule  of  such  prisoner  shall  have 
been  duly  filed  in  the  case  of  any  new  petition,  and  at  any  time  which  to 
such  court  or  commissioner  shall  seem  fit  in  the  case  of  any  petition  which  shall 
not  have  come  on  for  hearing,  or  the  hearing  of  which  shall  have  been  ad- 
journed as  aforesaid,  make  an  order  referring  such  petition  for  hearing  to  the 
county  court  within  the  district  of  which  such  insolvent  debtor  is  in  custody, 
and  shall  transmit  such  petition  and  schedule  to  such  court  for  hearing  accord- 
ingly ;  and  that  the  judge  of  such  court  shall  appoint  a  time  and  place  for  such 
prisoner  to  be  brought  up  before  such  court,  and  cause  the  usual  notices  to  be 
given ;  and  that  any  court  to  which  any  such  petition  shall  be  so  referred  and 
transmitted  shall  have  and  possess  the  same  power  and  authority  with  respect  to 
every  such  petition,  and  shall  make  all  such  orders,  give  all  such  directions,  and 
do  all  such  matters  and  things  requisite  for  the  discharging  or  remanding  of 
such  prisoner,  and  otherwise  respecting  such  prisoner,  his  schedule,  creditors, 
and  assignees,  as  the  said  court  for  the  relief  of  insolvent  debtors  or  any  com- 
missioner thereof  might  make,  give,  or  do  in  the  matters  of  petitions  heard 
before  such  court  or  commissioner  under  such  acts ;  and  that  every  such 
petition  and  schedule,  and  all  judgments,  rules,  orders,  directions,  and  pro- 
ceedings pronounced,  made,  and  done  thereon  in  all  and  every  the  matters 
aforesaid  by  such  county  court,  shall  be  returned  to  the  said  court  for 
the  relief  of  insolvent  debtors,  signed  by  the  judge  of  such  county  court, 
to  be  a  record  of  the  said  court  for  the  relief  of  insolvent  debtors,  and  to 
be  kept  as  such  among  the  records  thereof;  and  the  said  court  for  the 
relief  of  insolvent  debtors,  and  every  commissioner  thereof,  in  every  case  in 
which  any  insolvent  debtor  petitioning  the  court  for  the  relief  of  insolvent 
debtors  under  such  acts  shall  be  in  custody  in  any  of  her  Majesty's  gaols  within 
the  district  to  which  the  jurisdiction  of  such  court  is  limited  aforesaid,  and  the 
county  courts  in  the  matter  of  every  such  petition  so  referred  and  transmitted 
for  hearing  as  aforesaid,  shall  have  power  to  issue  a  warrant  or  order,  directed 
to  the  governor,  keeper,  or  gaoler  of  any  gaol,  directing  him  to  bring  the  in- 
solvent before  the  county  court  on  the  day  appointed  for  the  hearing  of  his 
petition,  or  at  any  adjourned  sitting  held  in  the  matter  of  this  petition,  and 
every  such  governor,  keeper,  or  gaoler  shall  obey  such  warrant,  and  every 
such  court  may  order  the  expense  attending  the  bringing  up  of  every  such 
insolvent  to  be  paid  by  the  provisional  assignee  out  of  the  estate  and  effects 
of  such  insolvent,  or  if  there  be  no  estate,  or  the  same  be  insufficient  for  such 
purpose,  out  of  the  interest  and  profit  arising  from  any  government  securities 
upon  which  any  unclaimed  money  produced  by  the  estates  and  effects  of  insol- 
vent debtors  may  be  invested, 

XI.  And  whereas  in  pursuance  of  an  act  passed  in  the  second  year  of  the 
reign  of  her  Majesty,  intituled  An  Act  fur  abolishing  Arrest  on  Mesne  Process  iii 
Civil  Actions  except  in  certain  Cases,  for  extending  the  Remedies  of  Creditors 
against  the  Property  of  Debtors,  and  for  amending  the  Laws  for  the  Relief  of  In- 
solvent Debtors  in  England,  divers  persons  as  sureties  have  entered  into  recog- 
nizances to  the  provisional  assignee  of  the  insolvent  debtors'  court,  with  conditions 
that  the  insolvents  therein  mentioned  should  duly  appear  at  the  times  and  places 
therein  mentioned,  and  it  is  necessary  that  some  of  such  insolvents  should  appear 
before  the  county  courts  under  this  act ;  be  it  therefore  enacted,  Tliat  every 
such  recognizance  shall  extend  to  bind  the  persons  who  may  have  entered  into 
the  same,  in  case  the  insolvent  debtor  therein  mentioned  shall  not  at  the  time 
appointed  in  such  recognizance  duly  appear  before  the  county  court  to  which 
the  matter  of  such  insolvent  is  transferred  by  this  act  and  on  every  adjourned 
hearing,  or  shall  not  abide  by  the  final  judgment  of  such  court. 

XII.  And  whereas,  in  consequence  of  late  alterations  in  the  laws  of  im- 
prisonment for  debt,  certain  compensations  have  become  payable,  and  arc  paid 
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by  the  commissioners  of  her  Majesty's  treasury  to  the  officers  of  the  court  for 
the  relief  of  insolvent  debtors  in  respect  of  the  diminution  of  fees  received 
therein  :  and  whereas  by  the  additional  business  given  to  the  said  court  by  this 
act  the  fees  payable  therein  will  again  be  increased,  whereby  a  less  sum  will  be 
required  for  the  said  compensations ;  be  it  enacted,  That  the  fees  to  be  received 
in  the  said  court  in  matters  where  jurisdiction  is  given  by  this  act  shall  be 
received  by  the  same  persons,  to  be  by  them  applied  in  tlie  same  manner  as  the 
fees  received  in  matters  heretofore  under  the  jurisdiction  of  the  said  court  are 
now  applied,  any  thing  heroin  to  the  contrary  notwithstanding  :  Provided  always, 
that  it  shall  be  lawful  for  the  commissioners  of  her  Majesty's  treasury  for  the 
time  being,  or  any  three  of  them,  and  they  are  hereby  empowered,  to  give  such 
directions  as  they  shall  think  ])roper  in  regard  to  the  compensation  allowances 
r.ow  payable  to  the  officers  and  clerks  of  the  court  for  the  relief  of  insolvent 
debtors  in  England,  under  the  provisions  of  the  said  recited  act  passed  in  the 
eighth  year  of  the  reign  of  her  Majesty,  in  con.sequence  of  the  fees  to  be  received 
liy  them  being  again  increased  by  the  operation  of  this  act. 

XI IL  And  be  it  enacted.  That  it  shall  be  lawful  for  one  of  her  Majesty's 
principal  secretaries  of  state,  with  the  consent  of  the  commissioners  of  her  Ma- 
jesty's treasury,  from  time  to  time  to  order  what  fees  shall  be  paid  and  received 
by  the  several  officers  or  otherwise  under  and  by  virtue  of  the  said  recited  act 
passed  in  the  tenth  year  of  the  reign  of  her  jNlajesty  and  of  this  act,  and  the 
Kmoimt  of  such  fees  respectively  ;  and  that  until  such  order  shall  be  made  the 
clerks  of  the  several  county  courts  shall  have  and  receive  for  their  own  use  all 
fees  which  have  heretofore  been  taken  under  any  of  the  aforesaid  acts  by  any 
<  fficer  of  the  court  of  bankruptcy,  or  by  any  officer  or  other  person  of  or  con- 
nected with  the  court  for  the  relief  of  insolvent  debtors,  except  as  herein-after 
mentioned,  for  business  which  is  by  this  act  tran.sferred  to  the  county  courts ; 
and  that  the  several  high  bailiils  acting  as  messengers  under  this  act  as  afore- 
said shall  have  and  receive  for  their  own  use  all  fees  which  have  heretofore  been 
paid  to  the  messengers  of  the  court  of  bankruptcy  when  doing  the  business  by 
this  act  directed  to  be  done  by  such  bailiffs. 

XIV.  And  whereas  it  may  be  expedient  that  the  court  of  bankruptcy  in 
London  should  hold  sittings  in  matters  of  bankruptcy  at  some  place  or  places 
within  the  district  over  which  the  jurisdiction  of  such  court  extends,  at  which 
such  court  hath  not  hitherto  been  used  to  sit;  be  it  declared  and  enacted.  That 
it  shall  be  lawful  for  the  lord  chancellor,  at  any  time  or  times  whenever  it  shall 
appear  to  him  to  be  expedient,  by  any  order  or  orders  to  give  the  necessary 
directions  in  that  behalf,  ordering  any  commissioner,  registrar,  official  assignee, 
messenger,  or  usher  of  the  court  of  bankruptcy  in  London  to  sit  and  attend  and 
act  in  the  prosecution  of  any  fiat  in  bankruptcy  at  any  place  elsewhere  within 
such  district  than  in  tiie  city  of  London ;  and  every  commissioner,  registrar, 
official  assignee,  messenger,  and  usher  so  sitting,  attending,  and  acting  shall  have 
the  like  power,  jurisdiction,  and  authority  as  if  sitting,  attending,  and  acting  in 
the  prosecution  of  such  fiat  in  I^ondon. 

XV.  And  be  it  enacted.  That  any  commissioner  or  registrar  so  sitting  and 
acting  shall  have  paid  to  him,  in  addition  to  his  salary,  by  the  governor  and 
company  of  the  bank  of  England,  by  virtue  of  any  order  or  orders  of  (he  lord 
chancellor  to  be  made  from  time  to  time  for  that  purpose,  out  of  the  interest  and 
dividends  that  have  arisen  or  may  arise  from  the  securities  now  or  hereaiter  to 
be  placed  in  the  bank  of  England  to  an  account  there,  entitled  "  The  Bankruptcy 
Fund  Account,"  (but  subject  and  without  prejudice  to  any  prior  charges  on  the 
same,)  such  sum  of  money  for  travelling  and  other  expences  as  the  lord  chan- 
cellor shall  deem  fit. 

XVI.  And  be  it  enacted,  That  the  forms  given  in  the  schedules  to  any  of 
the  said  acts,  or  any  forms  heretofore  used  under  the  said  acts,  may  be  altered 
so  far  as  to  adapt  them  to  the  change  of  jurisdiction  by  this  act  directed. 

XVII.  And  be  it  enacted,  That  the  office  of  the  (list  one  of  the  commis- 
sioners of  the  court  for  the  relief  of  insolvent  debtors,  and  of  the  first  two  of  the 
commissioners  of  the  court  of  bankruptcy  in  London,  which  shall  become  vacant 
after  the  passing  of  this  act,  shall  not  be  filled  up  until  after  the  termination  of 
the  session  of  parliament  next  after  such  vacancies  shall  have  occurred. 

XVIII.  And  be  it  enacted.  That  no  judge  of  any  county  court  who  has  been 
appointed  or  who  shall  hereafter  be  appointed  to  tliat  ofiice  inider  or  by  virtue 
of  the  hcrcin-beforc  recited  act  passed  in  the  tenth  year  of  the  reign  of  her 
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Majesty,  intituled  An  Act  for  the  more  east/  Recover)/  of  Small  Debts  and  Demands  incapable  of 

in.  England,  shall,   during  his  continuance  in  such  office,  be  capable  of  being  being  men:l)ers 

elected  or  of  sitting  as  a  member  of  the  House  of  Commons.  of  parliament. 

XIX.  And  be  it  enacted.  That  the  words  "lord  chancellor"  shall  in  the  Interprctat  on 
construction  of  this  act  be  interpreted  to  mean  also  and  include  the  lord  keeper  of  "  lord  chaii- 
and  lords  commissioners  for  the  custody  of  the  great  seal  of  the  United  King-  celior." 

dom  for  the  time  being. 

XX.  And  be  it  enacted.  That  this  act  shall  commence  and  take  effect  from  Commenco- 
the  fifteenth  day  of  September,  one  thousand  eight  hundred  and  forty-seven.  mcnt  of  this 

XXI.  And  be  it  enacted,  That  this  act  may  be  amended  or  repealed  by  any  ^'^*- 

act  to  be  passed  in  this  session  of  parliament.  Act  may  be 

amended,  &c. 
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ABANDONMENT, 

See  Maritime  Insurance,  346. 
ACCEPTANCE, 

of  Bills  of  Exchange,  215.     See  Bills  of  Exchange. 

Supra  Protest,  219. 

of  goods  within  meaning  of  Statute  of  Frauds,  442.     See  Sale. 
ACCOMMODATION  BILL, 

presentment  of,  Avhen,  221. 

notice  to  drawer  of,  when  dispensed  with,  238,  239. 
ACCOUNT, 

between  partners,  cannot  be  had  at  law,  34. 

how  taken  in  equity,  36,  37. 

under  builder's  hand,  to  be  produced  on  registry  of  a  ship,  168. 
ACTS, 

of  Bankruptcy,  519.     See  Bankruptcy. 

of  God,  carrier  not  responsible  for,  263.  282.     See  Carriers. 
ACTIONS, 

against  commissioner  of  bankrupts,  proceedings  in.      See  Bank- 
ruptcy. 

for  things  done  in  pursuance  of  Bankrupt  Act,  when  to  be  brought, 
lb. 

costs  in,  ib. 
ADJUDICATION, 

Sec  Bankruptcy,  5Q6. 
ADJUSTMENT, 

what,  353. 

how  far  binding,  354. 
ADMIRALTY, 

court  of,  its  jurisdiction  between  part  owners  of  ships,  181. 

in  suits  for  seamen's  wages,  403,  4,  5. 

in  suits  for  master's  wages,  406. 
ADMISSION, 

by  agent  binds  principal,  133. 

renders  a  verbal  guaranty  binding,  when,  413. 
ADVANCES, 

by  agent,  when  to  be  repaid,  1 14.     See  Principal  and  Agent. 
ADVOWSONS, 

of  bankrupt,  pass  to  the  assignees,  563. 
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AFFREIGHTMENT, 

Contract  of,  hy  Charterparty, 
charterparty,  wliat,  269. 
need  not  be  by  deed,  270, 
may  be  made,  by  Avlioni,  ib. 
its  usual  contents,  270,  271,  272. 
time  of  sailing  material,  273. 
description  of  ship's  burthen,  not  conclusive,  270. 
clause  respecting  demurrage,  how  construed,  271,  272. 
possession   of    sliip,   when    held  to   pass   to  merchant  under 

charterparty,  274, 
Contract  for  conveyance  in  a  general  Ship. 
what,  275. 

its  terms  usually  contained  in  bill  of  lading,  ib. 
bill  of  lading  commonly  made  out  in  parts,  ib. 
its  form,  ib.  276. 
a  negotiaWe  instrument,  276. 
how  negotiated,  ib. 

the  property  in  the  goods  passed  by  its  negotiation,  276,  277. 
but  not  the  right  to  sue  on  tlie  contract,  277. 
right  to  stop  in  ti'ansitu,  may  be  defeated  tliereby,  ib. 
jirovided  that  the  assignee  have  acted  bona  fide,  ib. 
negotiation  of  bill  of  lading  by  factor,  its  effect,  278. 
Duties  of  Master  and  Owner  under  a  contract  of  Affreightment. 
with  respect  to  the  preparation  for  the  voyage,  ib.  279. 
with  respect  to  the  commencement  and  course  of  voyage,  279, 

280,  281. 
with  respect  to  the  completion  of  voyage,  281,  282. 
their  liabilities,  wherein  narrowed  by  bill  of  landing,  282,  283. 
wherein  by  legislative  enactment,  283,  284. 
amount  of  liability  of  owners,  how  restricted  by  statute,  284. 

285. 
Duties  of  Merchant  under  contract  of  Affreightment. 
must  lade  in  due  time  and  manner,  285. 
and  pay  the  charges  due  on  his  commodities,  286. 
primage,  what,  ib. 
average,  what,  ib. 

freight,  denotes  the  price  of  carriage,  ib. 
is  not  due  unless  the  carriage  be  performed,  ib. 
consequences  of  this  rule,  287. 
freight   is  not   forfeited  by  a  necessary  interruption  of  the 

voyage,  287. 
due  in  some  cases,  though  the  carriage  be  not  completed,  ib. 
amount,  how  calculated,  287,  288, 
remedies  of  owner  for  the  freight,  288. 
has  a  lien  for  it  on  the  goods  carried,  ib. 
may  sue  on  charterparty,  289. 
may  sue  on,  consignee  or  indorsee  of  the  bill  of  lading,  in 

what  cases,  289,  "290. 
stranger   to   the   contract,   may  become  chargeable  with,  or 

entitled  to  freight,  how,  291. 
part  payment  of  freight  may  be  claimed  when,  291,  292,  293.' 
General  Average,  294.     ^ao.  Average. 
Salvage,  297.     See  Salvage. 


INDEX.  3 
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Dissolution  of  Contracts  of  Affreightment. 
may  be  by  consent  of  pai'ties,  300. 

or  a  declaration  of  government  rendering  them  illegal,  ib. 
not  by  an  embargo,  ib. 
except  in  certain  cases,  ib. 
by  a  prohibition  to  export  the  cargo,  ib. 
unless  the  prohibition  be  that  of  a  foreign  government,  ib. 
voyage  to  a  blockaded  port  rendered  illegal  by  the  notification 

of  the  blockade,  ib. 
unless  there  be  no  intention  of  breaking  the  blockade,  ib. 
AGENCY, 

See  Principal  and  Agent. 
AGENT, 

See  Princpal  and  Agent. 
AGREEMENT, 

construction  of  the  word,  when  used  in  Statute  of  Frauds,  417,  418. 
comprehends  Parties,  Consideration,  and  Promise,  ib. 
difierence  between  the  effect  of  Statute  on  Prospective  and  Retro- 
spective Agreements,  418,  419. 
may  be  collected  from  distinct  papers,  if  connected  in  sense,  421. 
from  letters  to  third  parties,  ib. 
ALIEN, 

friend,  his  rights,  16,  17. 
enemy,  his  rights,  17. 

enemy,  cannot  insure,  304.     See  Maritime  Insurance. 
except  by  royal  license,  ib. 
ALLOWANCE, 

to  bankrupt,  664,  et  seq.     See  Bankruptcy. 
of  certificate,  667,  et  seq.     See  Certificate. 
ALTERATION, 

of  bill  or  note,  effect  of,  253.     See  Bill  of  Exchange. 
ANNUITIES, 

may  be  valued  and  proved  under  bankruptcy,  581.      See  Bank' 
ruptey. 
APPOINTMENT, 

of  agent,  how  made,  102.     See  Principal  and  Agent. 
when  may  be  by  parol,  ib. 
when  must  be  in  writing,  103. 
when  by  deed,  ib. 

of  Assignees,  607,  et  seq.     See  Bankruptcy. 
APPRENTICES, 

their  rights  under  their  master's  bankruptcy,  585.       See  Bank- 
ruptcy.    See  further  Apprenticeship. 
APPRENTICESHIP, 

necessity  of,  abolished,  408. 
contracts  of, 

their  nature  and  form,  407,  408. 
rights  and  duties  of  apprentice,  409. 
of  master,  ib. 

contract  how  dissolved,  410. 
assignment  of  apprentice,  410,  411. 
APPROPRIATION, 
Of  Payments, 

y 
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APPROPRIATION—  continued. 

may  be  made  by  debtor  at  the  time  of  payment,  49. 
afterwards  by  creditor,  491,  492. 
when  there  is  an  account  current,  how  made,  492. 
cases  in  which  the  creditor  cannot  appropriate,  492,  493. 
APPROVED  BILL. 

meaning  of  those  words,  455. 
ARBITRATION, 

between  master  and  servant,  385.     See  Hiring  and  Service. 

submission  of  disputes  to,  by  assignees  of  bankrupt,  648,  649.     See 
Bankruptcy. 
ARTICLES, 

of  partnershio,  30.     See  Partnership. 
ASSIGNEES, 

of  bankrupt,  606,  et  seq.     See  Bankruptcy. 
ASSIGNMENT, 

of  apprentice,  410,  411. 
AT  AND  FROM, 

construction  of  those  words  in  policies,  315.      See  Maritime  In- 
surance. 
AUCTION, 

sale  by,  within  Statute  of  Frauds,  442.     See  Sale. 
AUCTIONEER, 

his  authority  as  agent  of  both  parties,  451.     See  Sale. 
AUDIT, 

of  assignee's  accounts,  659,  660.     See  Bankruptcy. 
AUTHORITY, 

of  agent,  101.     See  Principal  and  Agent. 
AVERAGE, 

general,  294,  295,  296. 

particular,  286. 

exemption  from,  in  policies,  329. 


B. 

BANK  NOTE,  206.     See  Bills  of  Exchange. 
BANKS, 

different  classes  of,  202,  203,  204. 
power  of,  to  issue  bills  and  notes,  ib.  205. 
mode  of,  charging  members  of  joint  stock,  204,  205. 
regulations  of  joint  stock,  formed,  since  May  6th,  1844,  85. 
BANKRUPTCY, 

general  policy  of  bankrupt  laws,  514,  515. 
Who  may  be  a  Bankrupt, 

traders  specified  by  the  Bankrupt  Act,  who,  516  to  519. 
trading  within  the  meaning  of  the  act,  what,  518. 
How  a  man  may  become  Bankrupt. 

acts  of  bankruptcy  of  two  classes,  519. 
Acts,  the  intent  of  which  is  material. 
departing  the  realm,  520. 
remaining  abroad,  ib. 
departing  from  his  dwelling-house,  ib. 
otherwise  absenting  himself,  521. 
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BANKRVVTCY— continued. 

beginning  to  keep  house,  522. 

suffering  himself  to  be  arrested  for  debt  not  due,  ib. 

yielding  himself  to  prison,  ib. 

suffering  himself  to  be  outlawed,  ib. 

procuring  himself  to  be  arrested,  or  his  goods,  money,  or 

chattels  to  be  attached  or  sequestered,  ib. 
or  taken  in  execution,  524. 

making    fraudulent  grant,   conveyance,   surrender,   gift, 
delivery,  or  transfer,  524  to  532. 
Acts,  the  intent  of  which  is  immaterial, 
under  1  &  2  Vict.  c.  110—532.  535. 
vmder  6  Geo.  4,  c.  16—532  to  535. 
under  5  &  6  Vict.  c.  122—538  to  543. 
under  7  &  8  Vict.  c.  96.  —  543.  549. 
must  be  within  a  year  before  fiat,  544. 
General  considerations  respecting  Acts  of  Bankruptcy,  543. 
544. 
Who  may  proceed  against  Bankrupt, 
Petitioning  Creditor. 

his  debt,  nature  and  amount  of,  545,  546. 

when  it  must  have  been  contracted,  547. 

insufiiciency  of  debt  when  remedied  by  application  to  the 

Chancellor,  547. 
must  prosecute  the   bankruptcy  at  his  own  expense  till 

choice  of  assignees,  548. 
petitioning  creditor,  how  repaid  his  expenses,  ib. 
substitution  of,  549. 
creditor  of  a  firm  may  petition  for  a  fiat  against  some  or 

one  of  its  members,  ib. 
joint  fiat  may  be  superseded  as  to  some  or  one,  and  remain 
good  against  the  rest,  ib. 
How  Petitioning  Creditor  is  to  proceed. 
Striking  Docket, 

mode  of  striking  docket,  550. 

bond  to  be  executed  by  petitioning  creditor,  ib. 

may  be  assigned  by  Lord  Chancellor,  if  creditor  have  acted 

maliciously,  ib. 
or  dispensed  with,  ib. 
Fiat, 

how  substituted  for  commission,  551,  552. 

is  granted  by  Court  of  Chancery,  552. 

issued,  by  what  persons,  551. 

must  be  subsequent  to  act  of  bankruptcy,  552. 

but  may  be  on  same  day,  ib. 

may  be  joint  or  separate,  ib. 

mode  of  proceeding  on    fiats  issued  at  intervals  against 

partners,  ib. 
auxiliary  fiat,  what,  ib. 
renewed  fiat,  ib. 

fiat  may  be  rescinded  or  annulled,  553. 
Fiat,  to  whom  to  be  directed. 
I .   Court  of  Bankruptcy. 

its  constitution,  554,  555. 
y  2 


6  •  INDEX. 

BANKRUPTCY  —  continued. 
Court  of  Review, 
account  of,  665. 
abolished,  666. 

jurisdiction  of,  to  whom  transferred,  ift. 
Commissioners  of  Court  of  Bankruptcy. 

account  of,  556,  557. 
2.   Country  Commissioners. 

account  of,  557  to  560.  , 

General  powers  of  Commissioners. 

account  of^  561  to  565. 
Proceedings  on  the  fiat.  ' 

Adjudication  and  its  consequences. 
adjudication,  what,  566. 
how  made,  ib. 
how  disputed,  ib. 

consequences  of  adjudication,  including  Summons  to  Sur- 
render, Notice  in  Gazette,    Surrender,    Warrant,  and 
Messenger,  previous  to  5  &  6  Vict.  c.  122 — 567,  568, 
569. 
since  that  act,  569  to  572. 
Proof  of  Debts. 

\.  Mode  of  Proof  . 

proved  at  meetings,  573. 

commissioners  have  a  discretion  in  allowing  proof  subject 

to  appeal,  ib. 
may  look  into  consideration  of  alleged  debts,  ib. 
Proof  by  order,  what,  ib. 
Claim,  what,  ib. 
Proof  by  Creditor  holding  security,  ib. 

security  must  be  given  up  or  sold,  574. 

unless  the  security  be  separate  and  the  proof  against 

the  joint  estate,  ib. 
or  the  security  joint,  and  the  proof  against  the  sepa- 
rate estate,  ib. 
creditor  may  apply  general  securities  to  debts  not 
proveable,  ib. 
Election  of  remedy. 

creditor  cannot  prove  without  relinquishing  action  or 
suit,  575,  576. 
and  discharging  bankrupt  if  in  prison,  ib. 
shall  not  pay  costs  of  suit  relinquished,  ib. 
or  lose  his  remedy  against  co-defendants,  ib. 
shall  be  remitted  to  his  rights  in  case  of  a  super- 
sedeas, ib. 
construction  of  the  enactment,  ib. 
Expunging  Proof 

proof  may  be  expunged  by  commissioners,  ib. 
where  proof  is  expunged,  dividends  received  under 
it  must  be  refunded,  ib. 
2.    What  debts  are  proveable. 

certain  debts  not  proveable  enumerated,  577,  578. 
creditors  of  three  classes,  578. 
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Creditors  who  receive  dividends  on  their  entire  demands. 
persons  to  whom  bankrupt  was  indebted  at  time  of 

bankruptcy,  578. 
bona  fide  creditors  before  fiat,  ih. 
sureties,  bail,  and  persons  liable  for  bankrupt,  579. 
obligees  in  bottomry  bonds  and  persons  insured,  581. 
annuity  creditors  and  sureties  for  annuities,  ib.  582. 
persons  having  debts  payable  on  a  contingency,  582, 
583. 
Creditors  who  receive  dividends  on  less  than  their  entire 
demands,  583. 

persons  having  debts  payable  infuturo,  ib. 
Creditors  peculiarly  favoured, 

servants,  clerks,  and  apprentices,  584,  585. 
friendly  societies  and  Savings'  Banks,  586. 
Claims  incident  to  debts  proveable. 
interest,  when  allowed,  586. 
costs,  when  proveable,  587,  588. 
Partnership  Debts. 

account  of  joint  estate  necessary  in  case  of  bankruptcy 

of  part  of  the  firm,  589. 
also  in  case  of  bankruptcy  of  entire  finn,  ib. 
rule  as  to  the  application  of  joint  and  separate  pro- 
perty, 59o. 
exceptions,  590,  591. 
Election  oj"  Proof. 

creditor  holding  a  joint  and  separate  security  must 

elect,  591. 
exceptions  to  this  rule,  ib. 
Proof  between  Partners, 
rule  concerning  it,  ib. 
exceptions,  592,  593. 
Proof  between  Estates, 

rule  concerning  it,  593. 
exceptions,  ib.  594. 
Contribution  between  Estates, 
when  allowed,  594. 
Remedy  without  proof. 
Set  off, 

when  allowed,  595. 
mutual  credit,  what,  ib.  596,  597. 
Securities  and  Liens  on  Bankrupts  Property,  597. 
1.    Their  Nature. 

Executions,  598  to  600. 
Crown  Process,  600,  601. 
Judgments,  601. 
Mortgages  and  Pledges,  601,  602. 

legal  mortgages,  their  effect,  602. 
equitable  mortgages,  ib. 
pledges  of  personal  property,  ib. 
Liens,  ib. 

legal  lien,  ib. 
equitable  lien,  ib. 
Equitable  assignments,  603,  604. 


8  ^  INDEX. 

BAl!iKR\TPTCY— continued. 

2.   Time  at  which  Creditors  must  have  acquired  their  Se- 
curities. 

it  is  sufficient  if  they  be  acquired  bona  fide,  before 
act  of  bankruptcy,  604. 
or  two  months  before  fiat,  605. 
eflfect  of  2  &  3  Vict.  c.  29— ib. 
Landlord's  right  oj"  Distress.  ' 

available,  to  what  extent,  ib.  606. 
The  Assignees — their  Office,  Rights,  and  Duties. 
Official  Assignees,  what,  607. 

their  powers  and  duties,  607.  to  612. 
Chosen  Assignees — when  appointed,  612,  613. 

assignees  must  ascertain  the  validity  of  bankruptcy,  613. 

may  apply  to  supersede  it,  if  defective,  ib. 

cannot  otherwise  impeach  it,  ib. 

assignees  must  sell  bankrupt's  property,  ib. 

cannot  themselves  be  the  purchasers,  ib. 

provisions  for  securing  purchasers,  613,  614. 

assignees  are  entitled  to  reimbursement,  614. 

but  only  for  necessary  expenses,  614. 

majority  of  assignees,  nominate  the  Solicitor  to  the  Bank' 

ruptcy,  614. 
assignees  may  appoint  bankrupt  to  assist  them,  ib. 
may  be  removed  by  the  Court  of  Review,  ib. 
Interest  of  Assignees  in  Bankrupt's  Property. 

1.  Mode  in  which  it  passes  to  the  Assignees. 

vests  in  them  by  virtue  of  their  appointment,  615. 
certificate  of  appointment,  when  to  be  enrolled,  ib. 

2.  Nature  of  Property  which  vests  in  Assignees, 

personal  estate,  616,  617. 

real  estate,  ib. 

Estates  tail  and  base  fees,    regulations  concerning, 

618.  to  621. 
Copyholds  do  not  vest  in  assignees,  621. 
may  be  sold  by  commissioners,  ib. 
purchaser  must  compound  with  lord  for  fines, 
&c.,  ib. 
Contingent  Interests,  pass  to  assignees,  622. 
Advowsons,  pass  to  assignees,  ib. 

but  if  the  church  fall  void,  bankrupt  shall  present, 
ib. 
Offices,  pass  to  assignees,  when,  ib. 
Choses  in  Action  pass  to  assignees,  when,  622,  to  625. 
remedy  of  party  who  had  contracted  to  purchase 

land  from  bankrupt,  625. 
suits  do  not  abate  by  death  of  assignee,  626. 
Foreign  Property,  passes  to  assignees,  when,  ib. 
Powers,  may  be  executed  by  assignees,  when,  ib. 
Leases  remain  in  bankrupt  till  assignees  have  elected, 
626,  627,  628. 

what  amounts  to  an  election,  627. 
bankrupt  is  exonerated  from  liability  in  respect  of 
rents  and  covenants,  in  what  cases,  627,  628. 
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assignees  may  repudiate  the  lease,  628. 
if  they  do,  cannot  take  advantage  of  the  covenants,  ib. 
if  they  accept  it,  may  exonerate  themselves  by 
assigning,  ib. 
Trust  Property  does  not  pass  to  assignees,  629. 
Stock,  may  be  transferred  to  assignees,  630. 
Property/  in  right  of  wife,  passes  to  assignees,  when, 
ib.  631. 
in  what  cases  equity  compels  a  provision  for  her,  ib. 
Redeemable  Property,  bankrupt's  right  in  respect  of, 

pass  to  assignees,  631. 
Future  Property,  accruing  before  certificate  passes  to 
assignees,  ib. 
bankrupt  is  entitled  to  it  against  third  persons,  ib. 
unless  assignees  interfere,  632. 
bankrupt  has  a  right  to  the  produce  of  his  per- 
sonal labour,  ib. 
what  considered  such,  ib. 
3.   Time  from  which  bankrupts  property  vests  in  Assig- 
nees. 

generally  speaking  from  the  act  of  bankruptcy,  ib. 
Exceptions  under  6  Geo.  4,  c.  16,  s.  81 — 633. 

s.  82—634. 
8.  84—636. 
s.  86—637. 
Exceptions  under  2  &  3  Vict.  c.  11—  633,  634. 

c.  29—637,  638,   639. 

relation   of  assignee's   title  cannot  be  carried  back 

further  than  the  date  of  petitioning  creditor  3  debt, 

640. 

is  unavailable  against  the  crown,  ib. 

does  not  avoid  payments  to  bankrupt  enforced  by  legal 

coercion,  ib. 
power   of  partner  to  transfer  property  of  the  firm, 
after  his  co-partner's  bankruptcy,  ib. 
What  Property  other  than  the  Bankrupts  passes  to  Assignees. 

property,  the  subject  of  a  voluntary  conveyance  during  trader's 

insolvency,  641. 
goods  and  chattels  in  bankrupt's  ordering  and  disposition,  ib. 
what  property  falls  within  the  words  goods  and  chattels,  642. 
must  be  in  the  bankrupt's  possession  with  consent  of  the  true 

owners,  642,  643. 
at  the  time  of  bankruptcy,  643. 
reputed  ownership,  what  constitutes,  643,  644,  645. 
reputed  ownership  does  not  affect  property  held  by  bankrupt 
in  auter  droit,  646. 
or  as  factor,  ib. 
or  as  trustee,  ib. 

or  for  a  special  purpose,  646,  647. 
Right  of  Assignees  to  sue,  compound,  and  submit  to  arbitration. 
reference  by  assignees  to  arbitration  may  be  made  a  rule  of 

Court  of  Bankruptcy,  648. 
may  obtain  authority  to  use  the  name  of  bankrupt's  partner 
in  suits,  649. 

y  4 
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rights  of  partner  under  such  circumstances,  649. 
Title  of  the  Assignees,  how  evidenced. 

formerly  must  have  been  established  by  proof  of  debt,  trading, 

bankruptcy,  commission,  and  assignment,  656. 
adjudication,  when  and  against  whom  conclusive  of  the  fact  of 

bankruptcy,  651. 
proof  of  trading,  debt,  and  act  of  bankruptcy,  when  dispensed 

with,  unless  notice  of  disputing  them  be  given,  651,  652. 
consequences  of  giving  notice  to  dispute  them,  652. 
depositions,  when  conclusive  evidence  of  the  matters  therein 

contained,  653,  654. 
Gazette,  when  such  evidence,  654. 
provisions  in  case  of  deaths  of  witnesses,  ih. 
course  to  be  pursued  by  bankrupt's  debtors  sued  by  assignees 
before  the  bankrupt's  time  for  disputing  fiat  has  elapsed, 
654,  655. 
provisions  for  the  security  of  persons  liable  to  the  estate,  655, 
656. 
Entry,  Custody,  and  Productions  in  Evidence  of  Proceedings  under 
the  Fiat, 
under  6  Geo.  4,  c.  16,  and  1  &  2  Wm.  4,  c.  56.,  656, 657. 
under  2  &  3  Wra.  4,  c.  1 14—657. 
under  5  hQ  Vict.  c.  122.,  658. 

proceedings  in  bankruptcy  need  not  be  stamped,  659. 
Dividend  and  audit. 

time  and  mode  of,  659  to  662. 
Consequences  of  Bankruptcy  to  Bankrupt  himself, 
punishment  for  misconduct,  662,  663,  664. 
Allowance,  rules  concerning,  664  to  666. 
Surplus,  bankrupt's  right  to,  666. 

creditor's  right  to  interest,  out  of,  667. 
Certificate,  enactments  respecting  it,  667,  668. 
how  to  be  obtained,  669,  670. 
may  be  opposed,  on  what  grounds,  671  to  673. 
certificate  invalid  at  law,  in  what  cases,  672,  673. 
certificate  discharges  bankrupt,  from  what  demands,  673. 
may  be  pleaded,  674. 
answers  to  plea,  674,  675. 
may  be  taken  advantage  of  on  motion,  ih. 
motion  may  be  opposed,  on  what  ground,  675,  676. 
certificate  under  second  commission,  its  effect,  where  bank- 
rupt's estate  has  not  paid  fifteen  shillings  in  the  pound,  676, 
677. 

its  effect,  where  bankrupt  has  compounded  with  creditors, 

or  taken  the  benefit  of  Insolvent  Act,  677. 
promise  to  pay  debt  barred  by  certificate,  must    be  in 
writing  signed,  678. 

if  properly  made  is  valid,  678,  679. 
Of  Supersedeas,  and  of  rescinding  or  annulling  Fiats. 
causes  for  which  fiat  may  be  rescinded,  679  to  681. 
effect  of  rescision,  680. 
Bankruptcy  of  Joint  Stock  Companies. 

provisions  of  7  &  8  Vict.  c.  111.  as  to,  681.  to  694. 
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what  companies  within  act,  68 1 ,  682. 
adjudication,  how  served,  682. 
acts  of  bankruptcy,  683,  684,  685. 
rights  of  assignees,  686. 

who  to  prepare  balance  sheet  and  surrender,  687,  688. 
mode  and  means  of  examination  of  affairs,  688,  689. 
how  affairs  to  be  wound  up,  690,  691. 
how  contribution  among  members  to  be  enforced,  691,  692. 
company  how  and  when  dissolved,  693,  694. 
BARGAIN,  438.    See  Sale. 
BARRATRY. 

perils  by,  324,  325.     See  Perils,  Maritime  Insurance. 
BASE  FEE. 

of  bankrupt,  618  to  621.  See  Bankruptcy/. 
BILL  OF  LADING,  275.  See  Affreightment. 
BILL  OF  SALE, 

of  ship,  175.     See  Shipping.  • 
of  goods,  passes  property  on  delivery,  434. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
1,    Their  Definition,  Requisites,  and  Form. 
bill,  what,  188. 
,   note,  what,  ib.  189. 
cheque;,  what,  188. 
bank  note,  ib. 
their  legal  effect,  189,  190. 
Requisites. 

must  be  an  order  or  promise,  190,  191. 
for  payment  of  money,  191. 
in  a  certain  sum,  ib. 
unconditionally,  191,  192,  193. 
effect  of  fraudulent  insertion  of  words,  193. 
Inland  Bill  or  Note. 
form  of,  193. 
Amount,  194,  195. 
Stamp,  195. 

must  be  affixed  before  instrument  is  made,  ib. 
exception,  ib. 

when  not  requisite,  195,  196. 
duty  not  enhanced  by  reservation  of  interest,  195. 
what  notes  may  be  re-issued  without  further  stamping,  ib. 
Date,  not  essential,  196. 

consequence  of  omission,  ib. 
post-dating,  when  penal,  ib. 
Time  for  Payment, 

month,  signification  of,  ib.^ 
Place  of  Payment,  197. 

may  be  specified,  ib. 

consequence  of  naming  it  in  memorandum,  ib. 
Designation  of  Payee. 

consequence  of  mistake  in  name,  ib. 

how  designated  to  render  bill  transferable,  ib. 

fictitious  payees,  consequence  of,  198. 

payee  must  not  be  uncertain,  ib. 

consequence  of  leaving  blank  for  payee's  name,  ib. 
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Name  of  Maker  or  Drawer. 

must  be  written  by  himself  or  agent,  198. 
must  not  be  uncertain,  ib. 

may  be  written  before  instrument  is  complete,  199. 
bills  of  joint  stock  companies,  how  drawn,  ib. 
bills  of  joint  stock  banks,  how  drawn,  199. 
Name  of  Drawee. 

bill  may  be  addressed  to  drawer  himself,  ib. 
but  is  rather  a  note  than  bill,  ib. 
may  be  addressed  to  a  house,  ib. 
Foreign  Bill. 

form  of,  200. 

drawn  in  sets,  ib. 

stamp,  when  necessary  to  it,  200,  201. 

2.  Parties  to  Bill  or  Note. 

must  be  competent,  201. 
infant,  ib. 

feme  covert,  201,  202. 

Banking  Corporations  and  Partnerships,  202. 
Bank  of  England,  ib. 

banks  of  six  or  fewer  than  six  partners,  202,  203. 
banks  of  more  than  six,  203  to  207. 
joint  and  several  parties,  207,  208. 

3.  Transfer  of  Bills  and  Notes. 

bills  and  notes  excepted  from  the  rnlp.  that  choses  in  action  are 

not  transferable,  208. 
when  transferable  by  delivery,  ib. 
when  by  indorsement,  ib. 
how,  if  for  less  than  five  pounds,  ib. 
Indorsement. 

in  full  or  blank,  208,  209. 

restrictive,  209. 

cannot  be  for  part  unless  residue  be  paid,  210. 

consequence  of  omitting  words  of  transfer,  ib. 
Indorsement,  by  whom  made. 

by  representatives  of  holder,  211. 

by  assignee  of  bankrupt,  when,  ib. 

by  husband,  ib. 
liability  of  person  transferring  in  auter  droit,  ib. 
transfer  by  thief  or  finder,  ib. 
Time  of  Transfer. 

either  before  or  after  bill  is  due,  212. 

consequence  of  taking  it  overdue  or  dishonoured,  212,213. 

in  what  cases  negotiable  after  it  has  been  paid,  213. 

legal  effect  of  indorsement,  214. 

of  transfer  by  delivery,  ib. 

meaning  of  term  indorsement,  215. 

4.  Acceptance. 

when  necessary,  215. 
may  be  made,  when,  ib. 
how,  on  a  foreign  bill,  ib. 
how,  on  an  inland  bill,  ib. 
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how,  on  Irish  or  Scotch  bills,  215. 

no  particular  form  requisite,  216. 

nor  signature,  ib. 

■what  words  amount  to  acceptance,  ib. 

what  acts  may  amount  to  acceptance,  ib. 

acceptance  may  be  absolute  or  conditional,  217. 

conditional  acceptance  may  be  refused,  ib. 

consequence  of  taking  it,  ib. 

acceptance  varying  from  tenor  of  bill,  may  be  refused,  ib. 

consequence  of  taking  it,  ib. 

acceptance  once  complete  and  issued  irrevocable,  ib. 

before  issue  revocable,  ib. 

acceptance  admits  drawer's  ability,  ib. 

if  made  after  sight  of  bill,  admits  his  signature,  ib. 

but  not  the  ability  or  signature  of  indorser,  218. 

though  his  name  was  on  the  bill  when  accepted,  ib. 

admits  drawer's  ability  to  indorse  if  bill  were  payable  to 
his  order,  ib. 

its  effect  when  drawer  is  fictitious,  ib. 

if  bill  be  drawn  and  indorsed  by  procuration,  admits  pro- 
curation to  draw,  ib. 

but  not  procuration  to  indorse,  ib. 
Acceptance  for  honour, 

what,  ib. 

enures  to  whose  benefit,  ib. 

if  no  name  be  specified,  is  considered  to  be  for  the  honour 
of  drawer,  ib. 

several  on  the  same  bill  allowed,  ih. 

may  be  by  drawee,  ib. 

holder  not  bound  to  take  it,  ib. 

what  must  be  done  to  charge  acceptor  for  honour,  219. 
Acceptance  supra  Protest. 

what,  ib. 

necessity  for  protest,  220. 
Acceptor  for  Honour,  his  remedy,  ib. 
Second  Acceptance,  not  allowed  for  honour,  ib. 

will  enure  as  a  guaranty,  ib. 
5.  Presentment, 

necessity  for,  ib. 

when  excused,  221. 
To  whom  made,  222. 

where  made,  ib.  223,  224. 

presentment  for  acceptance,  when  made,  224,  225. 

for  payment,  when  made,  225,  226,  227. 

days  of  grace,  what,  227,  228. 

when  allowed,  ib. 

numberof  days  of  grace  different,  in  different  countries, 
ib. 

how  computed,  ib. 
Usance,  signification  of,  ib. 

how  computed,  ib. 

presentment  must  be  at  a  seasonable  time  of  day,  229. 

what  time  seasonable,  ib. 
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6.  Notice, 

in  case  of  dishonour,  must  be  given  to  persons  whom 

holder  intends  to  charge,  229. 
neglect  to  give  notice  of  non-acceptance,  discharges  prior 

parties,  ib. 
though  bill  required  no  acceptance,  ib. 
except  against  holders  for  value  without  notice  of  the 

dishonour,  ib. 
notice  does  not  mean  mere  knowledge,  230, 
may  be  proved  by  admissions  or  inference,  ib. 
notice  must  come,  from  whom,  230,  23  L 
no  peculiar  form  of  notice,  231. 
its  requisites,  231  to  234. 
Protest, 

necessary  in  case  of  dishonour  of  foreign  bill,  234,  235. 
copy  of,  should  be  sent  with  notice,  ib. 
when  dispensed  with  on  a  foreign  bill,  ib. 
not  requisite  for  inland  bill,  ib. 
nor  noting,  though  usual,  ib. 
nature  of  protest,  ib. 
in  England  must  be  stamped,  ib. 
where  to  be  made,  ib. 
Time  at  which  notice  must  be  given,  235,  236. 
day  of  dishonour  not  too  soon,  236. 
each  party  has  a  day  to  give  notice,  ib. 
day  of  public  rest  excluded,  ib. 
and  days  made  holy  by  a  man's  peculiar  creed,  ib.   . 
banker  presenting  for  a  customer  has  the  same  time  as  if 

he  were  a  holder,  ib. 
customer  has  a  further  time,  ib. 
when   residence   of  previous  parties   is  unknown,  what 

notice  sufficient,  ib.  237. 
time  not  enlarged  by  premature  notice  to  the  party  trans- 
mitting notice,  237. 
notice  need  not  be  in  writing,  ib. 
may  be  sent  to  counting-house,  ib. 
transmission  of  it  by  post  sufficient,  ib. 
though  it  be  not  received,  ib. 
letter,  how  to  be  directed,  ib. 

if  no  post,  may  be  sent  by  the  ordinary  conveyance,  238. 
Notice,  how  dispensed  with, 

by  part  payment  with  full  knowledge  of  the  facts,  ih. 
when  drawer  has  no  effects  in  drawee's  hand,  238,  239. 
danger  of  relying  on  this  excuse,  239. 
liability  of  a  party  discharged  by  want  of  notice  cannot  be 

revived,  240. 
consequence  of  notice,  ib. 
,       7.  Payment, 

to  whom  made,  ib. 

in  case  of  forgery,  drawee,  if  he  accept,  must  pay  bona  fide 

holder  for  value,  241. 
if  he  pay  without  excepting,  cannot  recover  his  money, 
241. 
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at  least  unless  he  give  notice  the  same  day,  241. 

will  have  no  remedy  against  the  party  whose  name  is 

forged,  ib. 
unless  that  party  have  been  guilty  of  negligence,  ib. 
must  ascertain  the  sufficiency  of  procurations,  ib. 
should  not  pay  before  the  bill  or  note  is  due,  242. 
Payment  supra  Protest,  what,  242. 
Payment  how  enforced,  ib. 

proceedings  stayed  on  what  terms,  242. 
party  paying  becomes  a  holder,  243. 
as  on  a  transfer  from  whom,  ib. 
What  recoverable. 

in  general  principal,  interest,  and  expenses,  ib. 
interest,  from  what  time  it  runs,  ib. 
computed  up  to  what  time,  ib. 

expenses  of  noting  and  postage,  how  recovered,  243,  244. 
re-exchange,  ib. 
8.  Resistance  against  Payment. 

defendant  either  denies  his  original  liability,  or  contends 

that  it  is  determined,  ib. 
Grounds  for  denying  his  original  liability. 
Defect  in  holder's  title,  ib. 
Insufficiency  of  consideration. 

coasiAeTdAion  prima  facie,  presumed,  ib. 

but  presumption  may  be  rebutted,  245. 

want  of  consideration,  when  a  defence  in  toto,  ib. 

when  pro  tanto,  ib. 

duress,  ib. 

fraud,  ib. 

bill  lost  or  stolen,  ib. 

defence   founded  on  insufficiency   of   consideration, 

how  rebutted,  ib.  246,  247. 
effect  of  taking  bill  overdue,  247. 
Illegality  of  consideration. 

examples  of,  247,  248,  249. 

though  but  in  part,  vitiates  the  instrument  intoto,  249. 
but  does  not  render  the  good  part  of  the  considera- 
tion irrecoverable,  ib. 
vitiates  substituted  instrument,  if  the   first  be   re- 
newed, ib. 
unless  the  illegal  part  of  the   consideration   be  ex- 
cluded, ib. 
in  what  cases  it  formerly  vitiated  the  instrument  in 

the  hands  of  a  bona  fide  holder  for  value,  249. 
present  state  of  the  law  on  that  subject,  ib.  250. 
what  bills  exempt  from  the  usury  laws,  250. 
illegal  transfer  of  good  bill  or  note,  its  consequence, 
ib.  251. 
Grounds  for  contending   that  defendants  liability  is  deter- 
mined. 

Suspension. 

by  renewal,  251. 
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BILLS   OF   EXCHANGE  AND  PROMISSORY   NOTES  — con- 
tinued. 

verbal  promise  to  renew,  when  a  defence,  251,  252. 
written  agreement  to  renew,  effect  of,  ib. 
Extinguishment, 

extinguishment  not  equivalent  to  satisfaction,  252. 
does  not  protect  third  parties,  ib. 
Satisfaction, 

by  payment,  or  its  equivalent,  ib. 

exonerates  all  parties,  ib. 

effect  of  taking  defendant  in  execution,  253. 

satisfaction  may  be  pro  tanto,  ib. 

material  alteration  of  bill  or  note  when  issued,  a 

satisfaction,  253,  254. 
except  against  parties  consenting,  ib. 
renders  a  new  stamp  necessary,  ib. 
unless  it  were  to  correct  a  mistake,  ib. 
what  alterations  material,  ib. 
alteration  before  issue  with  consent  of  parties,  does 

not  vitiate,  ib. 
when  bill  or  note  is  considered  issued,  ib. 
cancellation  by  mistake  no  satisfaction,  255. 
Discharge, 
what,  ib. 
by  waiver,  ib. 
express  waiver,  ib. 
implied  waiver,  ib. 
by  indulgence  to  principal,  256. 
maker  and  acceptors  considered  principals,  ib. 
indorsees,  their  sureties,  ib. 

discharged    by    indulgence    to    makers    or    accep- 
tors, ib. 
unless  they  consent  to  it,  ib. 
not  discharged  by  mere  forbearance,  ib. 
nor  by  holder's  taking  a  collateral  security,  ib. 
subsequent  indorser   discharged    by  indulgence    to 

prior  one,  ib. 
but  prior  indorser  not  discharged  by  indulgence  to 

subsequent  one,  256. 
semble,  that  accommodation  acceptor  and  maker  are 

not  sureties,  257. 
drawer    not   discharged    by  indulgence    to   accom- 
modation acceptor,  ib. 
semble,  that  joint  maker  cannot  be  looked  on  as  a 
surety,  ib. 
9.  Remedy  on  Lost  Bills  and  Notes. 

no  remedy  at  law,  if  finder's  transferee  could  gain  a  title,  258. 
nor  action  for  the  consideration,  ib. 
loss  of  half  a  note,  consequence  of,  ib.  259. 
if  bill  or  note   were  destroyed  or  lost,  while  unindorsed,  or 
having  none  but  special  indorsements,  action  perhaps  lies, 
259. 
unless  defendant  would  have  remedy  over,  ib. 
in  such  a  case  after  judgment  by  default,  court  will  refer,  260. 
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tinued. 
consequence  of  losing  bill  overdue,  260. 
loser  of  bill  or  note  may  enforce  payment  in  equity,  ib. 
Stat.  9  &  10  Wm.  4.  c.  17.  s.  3.,  its  construction,  ib. 
BLANK, 

left  in  bill  or  note  for  payee's  name,  consequence  of,  199. 
BLOCKADE, 

voyage  with  intention  to  violate  it,  illegal,  300. 

voyage  to  a  blockaded  port,  without  intent  to  violate  the  blockade, 
legal,  ib. 
BOND, 

in  restraint  of  trade  generally  void,  16. 

in  partial  restraint,  when  good,  ib. 

on  registry  of  ship,  168.  170.     See  Shipping. 
BOOK, 

of  registry,  169.     See  Shipping. 
BOTTOMRY, 

what,  375. 

difference  between  bottomry  and  respondentia,  ib. 

differences  between  loans  on  bottomry  and  common  loans,  ib. 

in  the  risk,  375,  376. 

in  the  amount  of  interest,  376. 

difference  between  the  remedy  on  a  loan  to  the  owner,  and  on  one 
to  the  master,  376,  377. 

authority  of  master  to  hypothecate,  377. 

its  advantages,  ib. 

may  be  exercised,  in  what  cases,  ib.  378. 

remedy  of  lender,  378,  379. 

where  there  are  several  creditors,  the  last  preferred,  380. 

remedy  of  lender  under  bankrupt  laws,  381.     See  Bankruptcy. 
BOUGHT  AND  SOLD  NOTES, 

what,  452. 

must  correspond,  453.     See  Sale. 
BRITISH, 

what  ships  properly  so  called,  162,  163.     See  Shipping. 

what  seamen,  164. 
BROKER,  103.  123,  et  seq.     See  Principal  and  Agent. 

the  agent  of  both  parties  in  contracting  sales,  452,  453. 

binds  his  principals,  inter  se,  how,  ib. 

Insurance  Broker,  his  character,  304,  305. 
BYE-LAWS.     See  Corporation. 


C. 

CAPTURE, 

of  a  ship,  title  acquired  by,  172,  173. 

its  effect  in  divesting  owner's  property  at  common  law,  299. 
how  altered  by  statute,  ib. 

rule  in  case  of  the  capture  and  re-capture  of  an  ally's  ship,  ib. 
CARRIERS, 

common  carriers,  what,  262. 
their  duties,  e6.  263. 
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CARRIERS  —  continued. 

are  answerable  for  every  loss,  save  by  the  act  of  God,  and  the  King's 
enemies,  263. 

formerly  were  accustomed  to  limit  their  responsibility  by  notices, 
263,  264. 

contents  of  notice,  264. 

effect  of  it,  ib. 

only  exonerated  them  from  loss  occurring  without  misfeasance  on 
their  part,  ib. 

unless  the  employer  had  misbehaved,  ib. 

law  respecting  land  carriers  now  regulated  by  stat.  1 1  Geo.  4  and 
1  Wm.  4,  c.  68—264,  265,  266. 

effect  of  that  statute,  266. 

who  is  the  proper  person  to  sue  in  case  of  loss,  266,  267. 

booking  office  keepers,  when  liable,  267. 

remuneration  of  carriers,  ib. 
CERTIFICATE, 

of  appointment  of  Bankrupt s  Assignees,  when  to  be  enrolled,  657. 
See  Bankruptcy. 
its  effect  in  evidence,  ib. 

of  conformity  under  Bankrupt  Act,  667.     See  Bankruptcy, 

of  registry,  169.     See  Shipping. 
CHANCELLOR, 

his  jurisdiction  in  bankruptcy.     See  Bankruptcy. 
CHARTER, 

of  incorporation,  powers  of  crown  in  granting  it,  64. 

how  forfeited,  99,  100. 
CHARTER-PARTY,  269,  270.     See  Affreightment. 
CHEQUE, 

what,  188. 

consequence  of  writing  banker's  name  across  it,  240. 

See  further,  Bilb  of  Exchange. 
CHOSES  IN  ACTION, 

of  bankrupt  pass  to  assignees,  624. 
CIRCULAR, 

to  announce  dissolution  of  partnership,  when  proper,  27.  47,  48. 
CLAIM. 

of  debt  under  a  bankruptcy,  573.     See  Bankruptcy. 
CLERGY, 

when  they  may  be  bankrupts,  516,  n. 

their  incapacity  to  trade,  17,  18. 
CLERK, 

rights  of,  under  master's  bankruptcy,  5Q6,  567. 
COGNOVIT, 

execution  founded  on,  when,  void  against  assignees  of  bankrupt, 
598  to  600.     See  Bankruptcy. 

when  available  against  them,  ib. 
COLLECTOR, 

of  customs,   his   authority   in   registering   ships,    166,    167.     See 
Shipping. 
COMMISSIONER, 

of  bankrupts,  556,  557.    See  Bankruptcy. 
COMPANY,  56.     See  Joint  Stock  Company. 
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COMPOSITION, 

by  an  insolvent  with  his  creditors.     See  Note. 

its  effect  on  bankrupt's  certificate,  676,  677.     ^qq  Bankruptcy. 
COMPOUND  INTEREST,  489.     See  Interest. 
COMPOSITION  CONTRACT, 

in  bankruptcy  adopted  from  the  Scottish  law,  680. 

enactments  concerning,  ib.  681. 
COMPTROLLER, 

of  customs,   his   authority  in  registering   ships,    166,    167.     See 
Shipping. 
CONCEALMENT, 

of  a  material  fact  avoids  policy,  355.  369.  371.     See  Insurance. 
CONSIDERATION, 

for  bill  or  note  prima  facie  presumed,  244. 

want  of,  a  defence,  when,  245. 

illegality  of,  247  to  250.     See  Illegality. 

See  further.  Bill  of  Exchange. 
CONSIGNEE, 

when  liable  for  freight,  289,  290.     See  Affreightment. 
CONSOLIDATION  RULE, 

what,  363. 
CONTINGENT, 

debts  proveable  under  bankruptcy,  583. 

interests  of  bankrupt  pass  to  the  assignees,  622. 
CONTRIBUTION, 

right  of  surety  to,  427.     See  Guaranty. 

between  estates  in  bankruptcy,  594. 
CONVOY, 

what,  335,  336. 

nature  of  warranty  to  depart  with  convoy,  ib. 
COPYHOLDS. 

of  bankrupt,  do  not  vest  in  assignees,  621. 

may  be  sold  by  commissioners,  ib. 

liabilities  of  purchasers  to  lord,  ib. 
CORPORATION, 

Municipal.     See  Custom. 

aggregate,  what,  96. 

how  created,  ib. 

trading  corporation  may  differ  from  others  in  its  powers  of  contract- 
ing, 97,  98. 

corporation  may  do  some  small  acts  without  deed,  98. 

liable  in  equity  to  expenses  of  its  own  formation,  99. 

may  make  bye-laws,  ib. 

how  dissolved,  99,  100. 

its  debts,  generally  speaking,  extinguished  on  dissolution,  100. 

crown  may  extend  the  individual  liability  of  its  members,  ib. 
COSTS, 

when  proveable  under  a  bankruptcy,  587,  588. 
COUNTING  HOUSE, 

notice  of  dishonour  sent  there  sufficient,  237. 
COURT, 

of  admiralty.     See  Admiralty. 

foreign  prize  courts,  rule  concerning  their  competency,  337, 

of  bankruptcy,  554.     See  Bankruptcy. 
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COVENANT, 

not  to  sue  one  partner  no  discharge  to  others,  52. 
CREDIT.     See  Debt. 
CREDITOR.     See  Debt.     Bankruptcy. 
CROWN, 

rights  of  assignees  by  relation  unavailable  against,  640. 
CROWN  PROCESS, 

how  far  available  against  assignees  of  bankrupt,  600,  601.     See 
Bankruptcy. 
CUSTOMS, 

of  corporate  towns  restraining  trade,  18. 


D. 

DATE, 

of  bill  or  note,  196. 

of  policy  of  insvirance,  328.     See  Policy  of  Insurance. 
DEATH, 

of  bankrupt  after  adjudication.     See  Bankruptcy. 
DEBT, 

when  proveable  under  a  bankruptcy,  572  to  594.     See  Bankruptcy. 
will  support  2^  fiat,  when,  545,  et  seq.     See  Bankruptcy.     Petition- 
ing Creditor. 
Contract  of  Debt,  what,  479. 
Duty  of  Debtor, 

must  tender  payment  before  action  brought,  480. 

payment,  how  to  be  made,  ib. 

where  creditor  has  chalked  out  mode,  it  is  sufficient  to  adopt 

it,  481. 
in  the  absence  of  directions  from  creditor,  what  tender  legal, 

ib.  482,  483. 
payment  by  bill  or  note,  effect  of,  484. 
suspends  creditor's  remedy,  ib. 
generally  speaking,   no  satisfaction,  unless   the  instrument  be 

paid,  ib. 
will  operate  as  a  satisfaction,  though  instrument  be  not  paid, 

when,  485,  486,  487. 
amount  of  payment  when  increased  by  interest,  487,  488. 
what  interest  legal,  489,  490,  491. 

payments,  how  appropriated,  491,  492,  493.     See  Appropria- 
tion. 
Duty  of  Creditor,  , 

to  receive  payment,  when  tendered,  494. 
consequence  of  his  refusal,  ib. 
to  give  a  proper  acquittance,  ib. 

receipt  may  be  tendered  to  him  at  time  of  payment,  ib. 
penalty  for  not  filling  it  up,  ib. 
effect  of  receipt  in  evidence,  ib. 
when  it  requires  a  stamp,  495. 
DEBTOR.     See  Debt. 
DECLARATION, 

of  interest,  when  requisite,  314,  315. 
does  not  require  underwriter's  assent,  ib. 
but  ought  to  be  communicated  to  them,  ib. 
on  Begistry  of  Ship,  its  contents,  167. 
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DEED, 

requisite  in  general  to  bind  corporations,  97,  98. 

when  dispensed  with,  97,  98. 

of  Inspection.     See  Note. 

of  sale.     See  Bill  of  Sale. 
DEL  CREDERE, 

what,  111. 
DELAY, 

when  in  the  nature  of  a  deviation,  341. 
DELIVERY, 

of  goods,  constructive  takes  place,  when,  442. 

to  agent,  binds  principal,  437. 
DEMURRAGE, 

what,  270,271. 

clause  respecting  it  in  charter-party,  how  construed,  ib. 
DESERTION, 

forfeiture  of  seamen's  wages  by,  400,  401.     See  Seamen. 
DEVIATION, 

its  effect  on  policy,  339,  340.     See  Maritime  Insurance. 
DISCHARGE, 

of  liability  on  bill  or  note,  what  amounts  to,  255. 

of  servant  for  misconduct,  383. 
DISMISSAL, 

of  servant,  when  justifiable,  383. 
DISPUTES, 

between  master  and  servant,  when  to  be  settled  by  arbitration,  385. 
DISSOLUTION, 

of  corporations,  99,  100.     See  Corporation. 

of  partnership,  25.     See  Partnership. 
DISTRESS, 

privilege  against,  of  goods  bailed  to  a  trader,  161. 

by  bankrupt's  landlord,  how  far  available,  605,  606. 
DIVIDEND, 

under  a  bankruptcy,  659,  et  seq.     See  Bankruptcy. 
DOCKET, 

striking  of,  549.     See  Bankruptcy. 
DOCUMENTATION. 

implied  warranty  of,  in  policy,  344. 
DORMANT  PARTNER,     ^qq  Partnership. 


E 

EARNEST.     See  Sale. 
ELECTION, 

of  remedy,  under  a  bankruptcy,  575,  576.     See  Bankruptcy. 

of  proof,  under  a  bankruptcy  591.     See  Bankruptcy. 
EMBARGO, 

effect  of,  on  contracts  of  affreightment,  300. 
ENEMIES, 

See  Aliens. 

perils  by,  322.     See  Perils. 

carrier  not  responsible  for  loss  occasioned  by,  263.     See  Carrier. 
EQUITABLE  ASSIGNMENT, 

good  against  assignees  of  bankrupt,  602. 
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ESTATE  TAIL, 

of  bankrupt,  regulations  concerning,  618  to  621. 
EVIDENCE, 

of  title  of  assignees  of  bankrupt.     See  Bankruptcy. 

of  proceedings  in  bankruptcy,  656,  et  seq.     See  Bankruptcy. 
EXCHANGE, 

what,  430. 

how  it  differs  from  a  sale,  ib. 
EXECUTIONS, 

when  available  against  assignees  of  bankrupt,  598,  599,  600.  637, 
638.     See  Bankruptcy. 
EXECUTOR, 

of  a  deceased  partner,  his  liabilities,  49. 

of  a  trader,  when  subject   to  Bankrupt  Laws,  518. 

when  liable  personally  on  bill  or  note,  211. 
EXPUNGING, 

of  proof  under  a  bankruptcy,  576.     See  Bankruptcy. 
EXTENT, 

how   far   available  against  assignees  of  bankrupt,  600,  601.     See 
Crown  Process. 
EXTINGUISHMENT, 

of  remedy  on  bill  or  note,  252. 


FACTOR, 

See  Principal  and  Agent.    103. 123,  et  seq. 
FEME  COVERT, 

cannot  trade,  17. 

except  by  custom  of  London,  ib. 

cannot  be  a  bankrupt,  516. 

exceptions,  ib. 

may  be  an  agent,  102, 
FIAT, 

See  Bankruptcy,  551. 
FIRE, 

perils  by.     See  Perils. 
FIEE  INSURANCE, 

nature  of,  371. 

insured  must  hare  an  interest  in  the  subject  matter  of  insurance,  ib. 

Policy  of,  not  assignable,  ib. 

avoided  by  misrepresentation  or  concealment,  ib. 
description  of  property  in,  ib.  372, 

warranties  contained  in  it  must  be  strictly  complied  with,  373. 
liability  of  insurer,  its  extent,  ib.  374. 
FIRM. 

See  Partnership. 
FIXTURES, 

for  mercantile  purposes,  how  privileged,  161. 

are  not  goods  within  sec.  72  of  Bankrupt  Act,  642. 
FORBEARANCE, 

to  sue  principal  does  not  discharge  surety,  424. 
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FORFEITURE, 

of  seamen's  wages,  398  to  403.     See  Seamen. 

of  unregistered  vessel,  165.     See  Shipping. 
FORGERY, 

of  bill  or  note,  241. 
FRANCHISES  OF  CORPORATION.     See  Corporation. 
FRAUD, 

of  agent,  principal  when  answerable  for,  139. 
FRAUDULENT  PREFERENCE, 

what  amounts  to,  524  to  532.     See  Act  of  Bankruptcy. 
FREIGHT, 

See  Affreightment,  269. 

meaning  of  word  in  policy,  314. 

must  be  insured,  eo  nomine,  ib. 

is  the  mother  of  wages,  398. 
FRIENDLY  SOCIETIES, 

right  of,  under  bankruptcies,  586. 
FURNITURE, 

meaning  of  word  in  policy,  314. 
FUTURE, 

property  of  bankrupt,  interest  of  assignees  in,  631. 


G. 
GAMING, 

when  a  defence  to  action  on  bill  or  note,  248. 
GAMING  POLICY.     See  Insurance. 
GENERAL  AVERAGE, 

meaning  of  the  term,  294. 

cannot  be  unless  the  whole  adventure  have  been  in  jeopardy,  ih. 

the  damage  to  be  made  good  may  consist  either  in  loss  or  expense 
incurred,  ib. 

must  have  been  incurred  voluntarily,  ib. 

what  objects  contribute  to  make  good  the  damage,  295. 

amount  of  contribution,  how  calculated,  ib. 

antiquity  of,  296. 
GENERAL  SHIP, 

what,  275. 
GOODS, 

meaning  of,  in  policy,  314. 
GOODWILL, 

recognised  as  a  valuable  interest,  183. 

except  where  the  profits  of  the  business  arise  from  personal  skill, 
ib. 

sale  of  goodwill  does  not  preclude  seller  from  setting  uj}  the  same 
kind  of  business  in  the  same  neighbourhood,  ib. 

by  conveyance  of  a  shop  the  goodwill  passes,  183. 

sale  of  stock  and  goodwill  requires  stamp,  ib. 
GRACE, 

days  of,  227,  228.     See  Bill  of  Exchange. 
GUARANTIES, 

Nature  and  form  of  Guaranty. 
guaranty,  what,  412. 

z    5 
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GUARANTIES  —  continued. 

must  be  in  writing,  412,  413. 

but  money  paid  in  pursuance  of  a  verbal  guaranty  is  not  reco- 
verable back,  413. 
verbal  guaranty  sometimes  enforced  against  attorney,  ib. 
may  be  rendered  binding  by  an  admission,  ib. 
effect  of  the  Statute  of  Frauds  on  guaranties  considered,  413 

to  421. 
Stamp,  when  requisite,  422. 
Surety,  how  far  liable. 

continuing  guaranty,  what,  422,  423. 
Surety,  how  discharged. 

by  discharge  or  indulgence  to  principal,  423,  424. 

by  substituting  a  new  agreement  with  principal,  424. 

not  by  mere  forbearance,  ib. 

or  by  indulgence  to  which  he  has  consented,  ib. 

effect  on  suretyship  by  deed,  of  an  indulgence  to  principal 
by  parol,  ib. 

continuing  guaranty  how  countermandable,  425. 

countermanded  by  death  of  surety,  ib. 

by  alteration  of  guarantee,  ib. 
Surety,  hoiv  indemnified. 

may  apply  to  equity  to  be  exonerated,  425. 

may  sue  at  law  for  reimbursement,  426. 

has  a  right  to  the  benefit  of  securities,  ib. 

may  sue  his  co-sureties  for  contribution,  ib. 

difference  between  times  of  suit  for  reimbursement  and  for 
contribution,  427. 

distinction  between  the  right  to  contribution  at  law  and 
in  equity,  ib. 

contribution  how  calculated,  ib. 

when  not  claimable,  ib. 

right  to  contribution  not  affected  by  the  form  of  contract, 
428. 
Representations  in  the  nature  of  Guaranties^  ib.  429. 


H. 
HIRING  AND  SERVICE, 

contract  of,  381. 

general  hiring  construed  to  be  for  a  year,  381,  382. 

determinable  in  case  of  menial  servant  by  a  month's  warning,  381. 

in  other  cases,  servant,  if  unjustly  dismissed,  is  entitled  to  a  year's 

wages,  381,  382. 
if  he  quit  causelessly,  or  be  justly  dismissed,  to  none,  382. 
what  misconduct  justifies  master  in  dismissing  him,  383. 
payment  of  wages,  when  it  must  be  in  cash,  384. 
agreement  for  hiring  exempt  from  stamp  duty,  ib. 
disputes  between  master  and  servant,  how  decided  by  arbitration, 

385. 
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I. 

ILLEGALITY, 

a  defence  to  action  on  bill  or  note,  247  to  251. 
though  but  in  part,  vitiates  the  instrument  in  toto,  ib. 
vitiates  substituted  instrument,  if  first  be  renewed,  ih. 
unless  the  illegal  part  be  excluded,  ih. 
See  further.  Bill  of  Exchange. 
effect  of  illegality  on  a  sale,  472  to  477.     See  Sale. 
on  a  partnership,  22.     See  Partnership. 
on  insurance.     See  Insurance. 
INDORSEE.     See  Indorsement. 
INDORSEMENT, 

of  bill  or  note,  208.     See  Bill  of  Exehange. 
of  bill  of  lading,  276,  277.     See  Bill  of  Lading. 
INDULGENCE, 

to  one  party  to  bill  or  note,  when  it  discharges  other  parties,  256. 
to  principal  discharges  surety,  423. 
unless  he  have  consented,  424. 
INFANT, 

cannot  trade,  17. 
may  be  an  agent,  102. 
cannot  be  a  bankrupt,  516. 
or  petitioning  creditor,  547. 
may  avoid  partnership,  22. 

consequence  of  his  not  doing  so  at  his  full  age,  ib. 
INLAND  BILL,  193.     See  Bill  of  Exchange. 
INSOLVENCY.     See  Note. 
INSPECTION, 

deed  of.     See  Note. 
INSTRUCTIONS, 

of  agent,  how  construed,  105,  et  scq.     See  Principal  and  Agent. 
INSTRUMENT, 

negotiable.     See  Negotiable  Instruments. 
INSURANCE. 

See  Maritime  Insurance.     Fire  Insurance.     Life  Insurance. 
agent,  when  bound  to  make,  109,  110.     See  Principal  and  Agent, 
INTENTION, 

to  deviate,  does  not  dischargfi  underwriter,  34<I.  • 

INTEREST, 

on  bill  or  note,  how  computed,  243. 

of  money,  when  payable  at  common  law,  487. 

when  by  Stat.  2  &  3  Wm.  c.  42  — 488. 

what  amount  legal,  489  to  491. 

compound  interest,  payable,  when,  489. 

interest,  when  allowed  under  a  bankruptcy,  586. 

interest  on  bottomry  or  respondentia  loan,  376.     See  Bottomry. 

Interest  in  subject  matter  of  Insurance. 

when  and  what  requisite.    In  Maritime  Insurance,  305  to  307. 
in  Life  Insurance,  364  to  366. 
in  Fire  Insurance,  371. 

nature  of,  need  not  be  expressed  in  policy,  314. 
declaration  of,  314,  315.     See  Declaration  of  Interest, 
INTEREST  OR  NO  INTEREST, 
meaning  of,  in  policy,  305. 

z  4 
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J. 

JETTISON. 

perils  by,  323.     See  Perils. 
JOINT  STOCK  COMPANIES, 

what,  5Q. 

differ  from  other  partnerships  in  their  regulations,  ib. 

different  classes  of,  57,  58. 

how  formed,  58. 

deed,  its  usual  contents,  ih. 

transferability  of  shares  under,  58  to  61. 

act  of  Parliament,  usual  contents  of,  61,  62. 

new  mode  of  creating  companies  by  patent  described,  63. 

enactments  of  1  Vict.  c.  73—64  to  67. 

7  8f  8  Vict.  c.  110— 67  to  85. 
7  &  8  Vict.  c.  113— Banks,  85. 

how  dissolved,  85,  86. 

rights  and  liabilities  of  members  of,  inter  se,  &c.,  86,  87. 

mode  of  making  and  enforcing  calls,  88,  89. 

forfeiture  of  shares  by  nonpayment,  90. 

to  third  persons,  90  to  95. 

acts  establishing,  how  construed,  91. 

liability  of  members,  when  it  commences,  92. 

power  of  directors  to  bind  company,  93.  95. 

by  bills,  93,  94. 

power  of  mere  shareholders  to  bind  company,  95. 

Bankruptcy,  of,  681,  et  seq. 
JUS  ACCRESCENDI,  158,  159,  160.     See  Mercanile  Property. 

as  to  ships,  180. 
JUSTICES, 

of  the  peace,  their  power  in  claims  for  seamen's  wages,  405,  406. 
See  Seamen. 

their  power  in  disputes  with  workmen,  385. 


L. 

LANDLOED, 

of  bankrupt,  his  right  of  distress,  605,  606. 
LASCARS, 

may  serve  in  British  ship  within  Company's  charter,  164. 
LEASES, 

belonging  to  bankrupt,  interest  of  assignees  in,  626,  627, 628.     See 
Bankruptcy. 

liability  of  bankrupt  for  rent  and  covenants,  ib, 
LETTER  OF  LICENSE.     See  Note. 
LIBERTY, 

to  deviate,  340,  341.     See  Maritime  Insurance. 

care  must  be  taken  not  to  exceed  it,  ib. 
LICENSE, 

requisite  to  enable  alien  enemy  to  trade  with  this  country,  17. 
LIEN, 

what,  506. 

difference  between  general  and  particular  liens,  ib. 

HoiD  acquired. 

persons  compelled  to  receive  goods  have  a  lien  at  common  law 
for  their  indemnity,  507. 
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LIEN  —  continued. 

salvor  has  a  lien  for  salvage,  507. 

persons  who  by  their  labour  have  improved  the  things  delivered 

to  them,  ib. 
persons  who  have  bestowed  expense  without  producing  altera- 
tion have  not,  ib. 
liens  may  be  created  by  express  or  implied  agreement,  508. 
may  be  prevented  from  arising  either  by  express  or  implied 

contract,  ib.  509. 
liens  may  result  from  the  usage  of  trade,  509. 
depend  upon  implied  agreement,  ib. 
general  liens,  of  this  description,  509,  510. 
who  possess  them,  510,  511. 
How  lost. 

by  abandoning  possession,  512. 
by  taking  the  goods  claimed  in  execution,  ib. 
by  claiming  to  retain  them  on  another  ground,  ib. 
by  the  owner's  tendering  satisfaction,  ib.  513. 
by  abusing  the  goods,  513. 
by  change  of  property,  ih. 
by  giving  credit,  ib. 
Lien  on  Bankrupts  Property. 

its  effect,  602.     See  Bankruptcy. 
LIFE  INSURANCE, 
nature  of,  364. 

insured  must  have  an  interest  in  the  life,  364,  365. 
nature  of  interest  required,  366,  367. 

Declaration,  subscribed  by  the  party  whose  life  is  insured,  367. 
its  contents,  ib.  368. 

construction  of  its  conditions,  367,  368,  369. 
is  incorporated  by  reference  into  policy,  ib. 
policy  avoided  by  concealment  or  misrepresentation,  369,  370. 
LIGHTERS, 

underwriter  when   responsible  for    loss  of  goods  transhipped  into 
them,  319. 
LLOYD'S, 

usage  of,  not  binding  on  non -subscribers,  309. 
LOSS, 

Of  Bill  or  Note,  rules  concerning,  258  to  260.    See  Bill  of  Exchange. 
In  case  of  Insurance,  346,  et  seq.     See  Insurance. 
LOST  OR  NOT  LOST, 

meaning  of,  in  policy,  320.     See  Maritime  Insurance. 


M. 
MARITIME  INSURANCE, 
what,  302,  303. 
Parties  to  contract  of  Insurance, 

at  common  law  any  person  might  have  been  an  insurer,  303. 
monopoly  of  Royal  Exchange  and  London  Assurance  Com- 
panies, ib. 
its  abolition,  304. 
alien  enemies  cannot  insure,  ib. 
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unless  by  royal  license,  304. 

English  subject,  when  looked  on  as  an  enemy,  ib. 
occupation  of  a  neutral  territory  by  enemies,  its  effect,  ib. 
brokers,  their  character,  304,  305. 
Subject  matter  of  Insurance, 

must,  generally  speaking,  be  one  in  which  the  insured  is  inter- 
ested, 305. 
common  law,  effect  of  the  words  interest  or  no  interest,  ib. 
in  what  cases  the  insured  need  not  have  an  interest,  306. 
wager  policy,  what,  ib. 

insurable  interest,  what  constitutes,  306,  307. 
insurance  of  seamens'  wages  illegal,  307. 
re-assurance  illegal,  308. 
exceptions,  ib. 

illegal  voyage,  or  goods  employed  in  illegal  commerce  unin- 
surable, ib. 
trading  with  an  enemy,  generally  illegal,  ib. 
unless  by  royal  license,  ib. 

infirmity  in  any  part  of  an  integral  voyage  vitiates  the  whole, 
308,  309. 
The  Policy. 

difference  between  the  effect  of  the  printed  and  the  written 

part,  309. 
parol  evidence  cannot  be  received  to  control  meaning  of,  ih. 
usage  admitted  to  explain  it,  ib. 
usage  of  Lloyd's  not  binding  on  non-subscribers,  ib. 
open  policy,  what,  310. 
valued  policy,  what,  ib. 

must  not  be  used  as  a  cover  for  wagering,  ib. 
form  of  policy  on  ship  and  goods,  310  to  312. 
Principal  parts  of  policy. 

Name  of  insured,  its  insertion,  how  far  requisite,  312,  313. 
name  of  ship,  effect  of  misdescription,  how  obviated, 
313. 
Subject  of  Insurance,  must  be  accurately  described,  ib. 
314. 

freight,  what  may  be  described  as,  314. 

must  be  insured,  eo  nomine,  ib. 

furniture,  what  insurable  as,  ib. 

goods,  what  insui'able  as,  ib. 

profits  may  be  insured  generally,  ib. 

nature  of  interest  need  not  be  expressed,  ib. 

declaration  of  interest,  what  and  when  requisite,  314, 

315. 
does  not  require  underwriter's  assent,  315. 
but  ought  to  be  communieated  to  him,  ib. 
Voyage  insured, 

must  be  accurately  described,  ib. 

effect  of  omissions,  ib. 

effect  of  words  at  and  from,  ib.  316,  317. 

effect  of  naming  several  ports  of  destination,  317. 

effect  of  misdescription  of  voyage,  ib. 
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insurance  to  an  island  or  district  protects  the  sliip  to 

Lor  first  port  there,  318. 
protects  goods  to  the  port  of  delivery,  ib. 
duration  of  risk  on  ship,  ib.  319. 
effect  of  words  "in  good  safety,"  319. 
duration  of  risk  on  goods,  ib. 

goods  must  be  landed  with  reasonable  expedition,  ib. 
are  pi'otected  after  a  transhipment  into  lighters,  ib. 
unless  the  insured  interfere,  ib. 
Perils  insured  against. 

meaning  of  words  lost  or  not  lost,  320. 

perils  of  the  sea,  321. 

fire,  ib. 

enemies,  322. 

pirates,  rovers,  and  thieves,  ib. 

jettison,  323. 

arrests,  restraints,  and  detainments  of  kings,  princes, 

and  people,  ib. 
barratry,  324,  325. 
other  perils,  326. 
General  observations  respecting  perils. 

underwriters  not  liable  for  loss  naturally  incidental 

to  the  thing  insured,  326. 
in  some  cases  the  loss  falls  not  on  the  underwriter, 

but  the  shipowner,  327. 
in  policies  on  freight,  underwriter  is  not  liable  while 
the  goods  exist,  though  they  be  sold  or  left  behind, 
327. 
loss  is  properly  ascribed  to  the  peril  which  was  its 

immediate  cause,  327. 
where  two  causes  equally  contribute,  may  be  ascribed 
to  either,  327,  328. 
Date  and  subscription  of  policy,  328. 
Memorandum,  329. 
its  effect,  ib. 

effect  of  word  stranded,  ib.  330,  331. 
Stamp, 

must  be  impressed  when  policy  is  effected,  332. 
exception  in  case  of  policies  of  mutual  insurance,  ib. 
what  alterations  may  be  made  without  a  fresh  stamp, 

332,  333. 
stamp  duty,  amount  of,  333. 
Warranties, 

what,  333,  334. 

must  be  literally  complied  with,  ib. 

distinction  in  this  respect  between  warranties  and 

representations,  334. 
warranties  are  either  express  or  implied,  ib. 
Express  tvarranties.  ^ 

Of  time  of  sailing, 
effect  of  warranty  to  sail  on  a  particular  day, 

334,  335. 
to  depart  or  sail  from  a  place,  335. 
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Of  safety  of  ship  on  a  particular  day. 

its  effect,  335. 
To  depart  with  convoy. 
convoy,  what,  ib.  336. 

master  must  obtain  sailing  instructions,  336. 
must  keep  with  convoy  during  the  voyage,  ib. 
Of  neutral  property. 
its  effect,  337,  338. 

sentence  of  a  foreign  court  when  conclusive  evidence 
of  breach  of  warranty,  339. 
Of  freedom  from  seizure  in  port  of  discharge. 
vessel  when  considered  in  port,  338. 
deviation  to  avoid  seizure,  its  effect,  ib. 
Implied  warranties, 
Not  to  deviate. 

deviation  discharges  underwriter  from  losses  sub- 
sequent to  it,  339. 
but  not  ab  initio,  ib. 
what  acts  amount  to  deviations,  340. 

liberty  to  deviate,  how  construed,  340,  341. 
unreasonable  delay  in  sailing  is  in  the  nature  of 

a  deviation,  341. 
an  intention  to  deviate  does  not  discharge  the 

underwriter,  ib. 
deviation,  if  necessary,  may  be  justified,  ib. 
as  if  to  join  convoy,  341. 
or  if  occasioned  by  stress  of  weather,  342. 
or  the  approach  of  enemies,  ib. 
or  succouring  distress,  ib. 
or  mutiny,  desertion,  or  sickness,  ib. 
but  the  necessity  must   not   arise  from  the  in- 
sured's fault,  ib. 
Seatoorthiness. 

not  requisite  till  time  of  sailing,  ib. 
warranty,  when  satisfied,  ib. 
only  applies  to  commencement  of  voyage,  343. 
effect  of  unseaworthiness  occasioned  by  mistake 

or  accident,  343,  344. 
effect  of  admission  of,  344. 
That  a  loss  shall  not  happen  by  the  insured^s  own 
default. 
documentation  a  branch  of  this  warranty,  344. 
difference   between  implied  and   express   war- 
ranties of  documentation,  345. 
warranty  of  documentation  may  be  waived  by 

liberty  to  carry  simulated  papers,  ib. 
is  not  implied  in  an  insurance  of  goods,  ib. 
unless  they  belong  to  the  shipowner,  ib. 
Result  of  Contract  of  Insurance, 

Safety  or  loss  of  thing  insured,  346. 
Loss  is  either  total  or  partial,  ib. 
Total  loss, 

is  either  total  per  se,  or  rendered  total  by  abandonment,  ib. 
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Loss,  total  per  se,  when,  346,  347. 

may  be  rendered  total  by  abandonment,  348,  349. 
notice  of  abandonment  must  be  given  within  what  time, 

349. 
abandonment  cannot  be  partial,  350. 
nor  conditional,  except  by  underwriter's  consent,  ib. 
abandonment  must  be  express  and  positive,  ih. 
informality  in  it  may  be  waived,  ih. 
may  be  so  by  parol,  ih. 
effect  of  an  abandonment,  ih. 
total  loss  of  part,  351. 
Partial  loss. 

loss  prima  facie  total  may  become  partial,  351. 
amount  of  partial  loss,  how  calculated,  351,  352. 
Partial  loss  followed  by  a  total  one,  no  ground  of  claim, 

353. 
exception,  ih. 
Proceedings  after  a  loss. 

Where  the  underwriter  admits  his  liahility,  ib. 
adjustment,  what,  ib.  354. 
how  far  binding,  354. 
Where  underwriter  contests  his  liability. 
grounds  of  defence  enumerated,  ib. 
Misrepresentation  of  a  material  fact  avoids  the  policy, 
354,  355. 
what  facts  are  material,  355. 
misrepresentation   to  the  first  underwriter  avoids 

the  policy  as  to  the  rest,  ib. 
contra  if  to  any  other  underwriter,  ib. 
representation  need  only  be  substantially  true,  ib. 
Concealment  of  a  material  fact  avoids  policy,  355. 
what  facts  are  material,  356,  357. 
qualifications  of  the  rule  respecting  concealment, 
357,  358,  359. 
Return  of  premium, 

claimable  when  the  risk  has  not  been  run,  360. 
return  for  short  interest,  what,  ib. 
when  an  entire  risk  has  commenced,  no  return  claim- 
able, 360,  361. 
apportionment  of  premium,  when  allowed,  361. 
no  return  allowed  when  the  insured  has  committed 

fraud,  362. 
or  if  the  insurance  were  illegal,  and  the  voyage  have 

been  performed,  ib. 
contra  when  the  voyage  has  not  commenced,  ih. 
but  notice  of  rescinding  contract  must  be  given,  ih. 
action  against  underwriter,  usual  form  of,  ih. 
consolidation  rule,  what,  363. 
binding  on  the  defendant,  ib. 
but  not  on  the  plaintiff,  ib. 
MARKET  OVERT, 

sale,  432,  433.     See  Sale. 
MASTER  AND  SERVANT,  381.     See  Hiring  and  Service. 
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MASTER  OF  SHIP, 

his  powers  and  duties,  119,  n. 

his  liability  for  contracts,  270.  404. 

his  remedy  for  wages,  404.  406. 

when  he  may  sell  ship,  174. 

what  is  requisite  on  changing  him,  169. 

his  authority  to  hypothecate,  377.     See  Bottomry. 

his  duties  under  contracts  of  affreightment,  278  to  285.     See  Af' 
freightment. 
MEASURES.     See  Weights  and  Measures. 
MEMORANDUM, 

of  bargain,  448,  et  seq.     See  Sale. 

in  policy,  329  to  331.     See  Maritime  Insurance. 

to  bill  or  note,  as  to  place  of  payment,  197. 
MERCANTILE  PROPERTY, 

Incidents  of, 

transferable  under  the  bankrupt  laws,  157. 

exempted  from  i\iejus  accrescendi,  158,  159. 

real  property  only  exempted  in  equity,  159,  160. 

chattel  property,  whether  both  at  law  and  in  equity,  158,  159,  160. 

real  property  of  a  firm  considered  personal  in  equity,  160. 

unless  there  be  an  agreement  to  the  contrary,  ib. 

privilege  of  goods  delivered  to  a  trader  in  the  way  of  his  trade 
from  distress,  ib.  161. 

removeability  of  mercantile  fixtures,  161. 
MERCHANT, 

his  duties  under  contract  of  affreightment,  278.    See  Affreightment. 
MESSENGER, 

in  bankruptcy,  569.     See  Bankruptcy. 
MISCONDUCT, 

of  bankrupt,  how  punished,  662,  et  seq. 

of  servants,  justifies  dismissal,  when,  383. 
MISREPRESENTATION, 

of  a  material  fact,  avoids  maritime  policy,  354,  355. 

life  policy,  369. 

fire  policy,  371. 
MONTH, 

signification  of  in  bill  or  note,  196. 
MORTGAGE, 

of  bankrupt's  property,  how  far  available,  601.      See  Bankruptcy. 

of  ships,  179,  180.     See  Shipping. 
MOTION, 

to  discharge  certificated  bankrupt  or  his  effects,  674,  675. 
MUTUAL  CREDIT, 

signification  of,  595  to  597.     See  Bankruptcy. 


N. 
NAME, 

of  each  contracting  party  must  be  expressed  in  a  memorandum  of  a 

bargain,  449.     See  Sale. 
of  insured,  how   described   in   policy,  312,    313.      See  Maritime 

Insurance. 
of  ship,  how  described  there,  313. 
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NAVIGATION  ACT.     See  Shipping. 
NECESSITY, 

justifies  deviation,  341.     See  Deviation. 
NEGLIGENCE, 

whether  it  invalidates  transfer  of  negotiable  instruments,  211,  212. 

of  agent     See  Principal  and  Agent. 
NEGOTIABLE  INSTRUMENT, 

transfer  of,  passes  the  property,  208. 

except  in  case  of  fraud,  211,  212. 

what  bills  and  notes  are  negotiable,  208. 

may  cease  to  be  so,  how,  209,  210. 

bill  of  lading  negotiable,  276. 
NEUTRAL  PROPERTY, 

warranty  of,  in   policy,  337,  338.     See   Warranties.      Maritime 
Insurance. 
NONFEASANCE, 

agent  not  liable  for,  to  third  parties,  155,  156. 
NOTE, 

in  writing  of  bargain,  what  it  must  contain,  448. 
NOTICE, 

in  Gazette  of  bankruptcy.     See  Bankruptcy. 

of  act  of  bankruptcy,  639.     See  Bankruptcy. 

by  carrier  to  limit  his  responsibility,  263,  264.     See  Carriers. 

of  dishonour,  229.  234.     See  Bill  of  Exchange. 
NOTING, 

of  bill  or  note,  what,  234. 

unnecessary  on  inland  bills,  235. 

expenses  of,  whether  recoverable,  243,  244. 


O. 
OFFICE, 

of  bankrupt  passes  to  assignee,  when,  622. 
OFFICERS.     See  Public  Officers. 
OFFICIAL  ASSIGNEES.     See  Bankruptcy. 
OPEN  POLICY.     See  Maritime  Insurance. 
OWNER, 

of  ships.    See  Shipping. 

his   duties   under   contracts   of  affreightment,   278   to   285.     See 
Affreightment. 

P. 

PAPERS, 

of  ship  simulated  vitiate  policy,  when,  344. 

liberty  to  carry,  345. 
PARTIAL  LOSS, 

occurs  when,  351  to  353. 

amount  of,  how  calculated,  ib. 
PARTICULAR  AVERAGE, 

what,  286. 

exemption  from  in  memorandum  to  policy,  329,  et  seq. 
PARTNERS.     See  Partnership. 
PARTNERSHIP. 
What,  19. 
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community  of  profit  constitutes  it,  19,  20. 

such  profit  must  be  taken  as  a  principal,  21,  22. 

partnership  governed  by  same  principles  as  other  contracts,  22. 

attempt  to  contract  partnership  by  infant,  ib. 

hy  feme  covert,  ib. 

alien  enemy,  ib. 

illegal  partnership,  ib. 

nominal  partner,  what,  23. 

his  liability  to  strangers,  ib. 

what  a  holding  himself  out  as  a  partner,  ib. 

what  not,  ib.  24. 

2.  Partnership,  how  formed,  24. 

must  be  by  intervention  of  all  parties,  ib. 

exception,  ib. 

need  not  be  by  writing,  25. 

3.  How  dissolved. 

As  between  the  Partners  themselves,  ib. 
where  a  term  was  prefixed,  ib. 
where  no  term  was  prefixed,  ib.  26. 
entire  firm  dissolved,  26,  27. 
As  to  strangers,  27.  47,  48. 

4.  Rights  and  Liabilities  of  Partners  inter  se,  27,  28. 

As  to  their  interest  in  the  joint  stock. 

are  joint  tenants  thereof,  28. 

subject   to  rule  jus  accrescendi  inter  mercatores  locum  non 

habet,  ib. 
and  in  equity  to  the  state  of  accounts,  ib. 
what  constitutes  the  joint  stock,  28,  29. 
as  to  their  conduct  towards  each  other,  29. 
strict  fidelity  required,  ib. 

one  must  not  profit  at  the  expense  of  the  rest,  ib. 
or  place  himself  under  a  temptation  to  do  so.  30. 
breach  of  faith,  ground  of  equity  to  dissolve  firm,  ib. 
this  done  with  reluctance,  ib. 
articles  of  partnership,  ib. 
as  far  as  they  go,  must  be  acted  on,  ib. 
how  construed,  30  to  32. 
their  usual  contents,  ib. 

rights  of  partners,  inter  se,  how  enforced,  32. 
at  law,  ib.  33,  34. 
in  equity,  35,  36. 

5.  Rights  of  third  persons  against  Partners,  37. 

each  partner  agent  for  the  rest,  to  what  extent,  ib. 

his  authority  not  restrainable  by  private  arrangement,  ib. 

cannot  bind  the  rest  by  deed,  unless  authorised  by  deed,  ib. 

not,  though  partnership  articles  were  under  seal,  ib. 

such  a  deed  binds  himself,  38. 

may  bind  firm  by  release,  ib. 

can  only  bind  them  to  contracts  respecting  the  partnership 

business,  ib.  39. 
what  contracts  are  of  that  description,  39,  40,  41. 
may  bind  them  by  negotiable  instruments,  41. 
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in  what  manner,  42. 

not,  unless  purposes  of  firm  require  the  circulation  of  such 

instruments,  43. 
or  unless  usual,  ib. 

how,  if  it  be  a  farming  or  mining  concern,  ib. 
he  to  whom  firm  is  bound,  must  have  dealt  bona  fide,  ib.  44. 
taking  partnership  security  for  separate  demand,  a  badge  of 

fraud,  44. 
its  effect,  ib. 

contra,  if  no  separate  demand,  45. 
as  in  case  of  discount,  ib. 
transfer  of  partnership  security  may  be  fraudulent, /)ro  tanto, 

ib. 
other   instances  in  which  firm  is  bound  by  act  of  partner, 

ib.  46. 
when  answerable  for  his  tort,  46. 
for  breach  of  revenue  laws,  ib. 
sometimes  even  criminally,  ib. 
liability  of  partner  for  engagements  of  the  rest,  commences, 

when,  ih. 
ends,  when,  47. 

not  prolonged  by  a  wrongful  user  of  his  name,  ib. 
notice  of  dissolution,  how  given,  ib. 
in  Gazette,  when  suflicient,  ib. 
by  circulars,  when  proper,  ib. 
by  other  means,  ib.  48. 

in  case  of  dormant  partners,  what  sufficient,  48. 
liability  of  a  retired  partner  on  contract  previous  to  dissolution 

ib. 
representative  of  deceased  partner  discharged  at  law,  49. 
not  in  equity,  ib.  ^ 

joint  securities,  when  construed  joint  and  several  against  him, 

50. 
liability  of  late   partner,  or   his  representative,  reduced  by 

payments  made  since  dissolution,  50. 
not  discharged  by  an  agreement  with  the  other  partners,  51. 
unless  creditor  of  firm  consent,  ib. 
such  consent,  when  binding,  52, 
firm,  when  discharged  by  act  of  one  partner,  ib. 
payment  by  one,  payment  by  all,  ib. 
release  to  one,  release  to  all,  ib. 
covenant  not  to  sue  one,  no  release,  ib. 
6.  Rights  of  Partners  against  third  Persons. 

on  loan  of  partnership  money  by  a  single  partner,  53. 

sale  of  partnership  goods  by  single  partner,  ib. 

guaranty  given  to  one  for  benefit  of  all,  ib. 

when  considered  to  be  so  given,  54. 

effect  of  change  in  firm  on  partnership  securities,  ib. 

liabilities  to  firm  may  be  released  by  one  partner,  55. 

satisfied  by  payment  to  one,  ib. 

suspended  by  indulgence  by  one,  60. 

cannot  be  enforced,  if  enforcement  would  be  unconscientious 

in  one,  ib. 
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Mode    of  administering   the   Effects  of   Partnership   under    the 
Bankruptcy  of  the  entire  Firm  or  of  one  Partner.    See  Bank- 
ruptcy. 
creditors  of  firm  may  petition  for  a  fiat  against  some  or  one 

of  its  members,  549. 
joint  fiat  may  be   superseded   as   to  some,  and  remain  good 

against  the  rest,  ib. 
power  of  one  partner  to  transfer  joint  property  after  copart- 
ner's bankruptcy,  588,  et  seq. 
use   of   his   name  in   suits   and   actions  by  his    copartner's 

assignee,  649. 
partner  may  hold  shipping  in  the  name  of  firm,  175. 
PART-OWNERS, 

of  ship.     See  Shipping. 
PAYEE, 

of  bill  or  note,  198,  199.    See  Bill  of  Exchange. 
PAYMENT, 

how  to  be  made,  480.     See  Debt. 
in  bill  or  note,  effect  of,  484. 
in  goods,  481. 

appropriation  of,  491  to  493.    See  Appropriation  of  Payments. 
of  bill  or  note,  240,  et  seq.     See  Bill  of  Exchange, 
supra  protest,  242. 

to  agent,  is  payment  to  principal,  134. 
by  one  partner  is  payment  by  all,  52. 
PERILS, 

comprised  in  policy  of  insurance,  319.     ^reinsurance. 
PERSONAL  PROPERTY, 

of  bankrupt,  interest  of  his  assignees  in,  616.     See  Bankruptcy. 
PETITIONING  CREDITOR,  545,  et  seq.     See  Bankruptcy. 
PIL^T, 

master  and  owner  when  not  liabte^for  acts  of,  283. 
PIRATES, 

perils  by,  322.     See  Perils. 
PLEDGE, 

by  factor  of  principal's  goods,  invalid  at  common  law,  123. 
when  valid  by  statute,  123,  et  seq. 

of  bankrupt's  property,  how  far  good  against  assignees,  601,  et  seq. 
POLICY, 

of  insurance.     See  Insurance. 
POST, 

notice  of  dishonour  sent  by  post,  sufficient,  327. 
remittance  of  money  or  bill  by  post,  when  sufficient,  480,  481. 
POST-DATING. 

biU  or  note,  consequence  of,  196. 
POSTMASTER  GENERAL, 

his  exemption  from  liability,  151. 
POWERS, 

of  bankrupt  may  be  executed  by  assignee,  when,  626. 
PREMIUM, 

return  of,  when  allowed,  360. 

return  of,  for  short  interest,  ib.     See  Maritime  Insurance. 
PRESENTMENT, 

of  bill  or  note,  220  to  229.     See  Bill  of  Exchange. 
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PRICE, 

if  fixed,  must  be  expressed  in  memorandum  of  bargain,  449. 

not  otherwise,  ib. 

for  what  agent  should  sell,  11 0. 
PRIMAGE, 

what,  286. 
PRINCIPAL  AND  AGENT, 

1.  Definition  and  character  of  Agent. 

agent,  what,  101. 
appointed  by  whom,  ib. 
cannot  delegate  his  agency,  ib. 
but  may  sometimes  employ  assistants,  102. 
who  may  be  agents,  ib. 
feme  covert,  ib. 
infant,  ib. 
appointed,  how,  ib. 
by  bare  words,  ib. 
appointment  may  be  inferred  from  the  conduct  of  principal, 

102. 
when  it  must  be  in  writing,  103. 
when  by  deed,  ib. 

factors  and  brokers,  distinction  between,  ib. 
statutory  enactments  concerning  brokers,  ib.  104. 

2.  Rights  of  Principal  against  Agent. 

depend  on  agent's  instructions,  ib.  105. 

in  the  absence  of  specific  instructions,  agent  must  pursue  the 

usual  course  of  business,  105. 
is  bound  to  have  sufficient  skill  for  that  purpose,  ib. 
is  responsible  for  those  whom  he  employs  under  him,  ib. 
loss  resulting  from  his  exceeding  his  authority,  falls  on  himself, 

ib. 
but  if  gain  result  it  belongs  to  his  employer,  106. 
excess  cured  by  subsequent  recognition,  ib. 
strict  good  faith  required  from  him,  ib. 
agent  employed  to  sell,  must  not  become  the  purchaser,  ib. 
except  under  peculiar  circumstances,  ib. 
cannot  dispute  the  title  of  his  principal,  107. 
must  keep  a  clear  account,  ib. 
principal  entitled  to  all  increase  made  from  his  own  property, 

ib. 
ex  gr.  to  interest  made  on  his  own  money,  108. 
unless  the  agent  be  a  stakeholder,  ib. 

agent  charged  with  all  payments  actually  made  to  him,  ib. 
or  losses  incurred  thi'ough  his  own  negligence,  ib. 
or  the  imposition  of  a  forger,  ib. 
but  not  for  losses  incurred  without  his  default,  ib. 
exception,  ib. 

principal  may  recover  the  balance  due  to  him  in  assumpsit,  ib. 
may  obtain  an  account  by  bill  in  equity,  109. 
or  sue  agent  at  law  for  its  refusal,  ib. 
Duties  of  an  Agent  emploijed  to  sell. 
must  keep  the  goods  carefully,  ib. 
must  insure  them,  in  what  cases,  ib.  1 10. 
must  sell  for  the  price  limited  by  his  instructions,  1 10. 
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if  none  limited,  for  what  the  goods  are  worth,  110. 

not  upon  credit,  ib. 

unless  that  be  usual,  ib. 

del  credere  commission,  what,  111. 

once  thought  to  create  original  liability,  ib. 

but  now  only  a  suretyship,  ib. 
Duties  of  Agent  employed  to  purchase. 

if  he  transgresses  them,  principal  may  refuse  the  goods, 
111,  112. 

must  do  so  in  a  reasonable  time,  112. 
Difference  between  Principal's  rights  against  a  remunerated 
and  an  unremunerated  Agent. 

former  may  be  compelled  to  commence  his  task,  ib. 

latter  cannot,  ib. 

but  is  liable  for  misconduct  in  performing  it,  ib. 

though  less  skill  is  required  than  if  he  were  paid,  ib. 

unless  he  act  in  a  public  or  professional  character,  113. 

embezzlements  by,  how  punished,  ib. 

3.  Rights  of  Agent  against  Principal. 

to  receive  his  commission,  ib. 

amount  thereof,  how  fixed,  ib. 

how  he  may  be  deprived  of  it,  ib.  \\A. 

may  charge  principal  with  advances,  if  made  according  to  the 

course  of  business,  114. 
not  otherwise,  115. 

unless  rendered  necessary  by  circumstances,  ib. 
and  not  occasioned  by  his  own  misconduct,  ib. 
when  entitled  to  indemnity  from  his  principal,  ib. 

4.  Rights  of  third  Persons  against  Principal. 

agent's  authority  to  bind  principal  to  third  person,  either  ex- 
press or  inferred,  116,  117,  118. 

when  inferred  is  measured  by  the  extent  of  his  usual  employ- 
ment, ib. 

and  continues  till  its  determination  is  made  known,  117. 

general  agent,  what,  118,  119. 

powers  of,  cannot  be  limited  by  private  orders,  119. 

contra  of  particular  agent,  ib. 

principal,  by  his  subsequent  assent,  confirms  the  invalid  act  of 
agent,  119,  120. 

but  must  confirm  it  wholly  or  not  at  all,  120. 

authority  of  agents  strictly  construed,  ib. 

if  given  to  two,  not  executeable  by  one,  ib. 

if  given  to  three,  jointly  and  severally,  not  executeable  by  two, 
ib. 

court  search  the  instrument  for  the  principal's  intention,  ib. 

agent's  authority  includes  permission  to  use  the  necessary  or 
usual  means  of  accomplishing  the  object  in  view,  121. 

agent  employed  to  get  a  bill  discounted  may  indorse  it,  unless 
expressly  restricted,  ib. 

policy  brokers  may  adjust  loss,  ib, 

in  case  of  unforeseen  contingency,  121,  122. 

agent  to  execute  a  deed,  how  he  must  sign,  122. 

agent  employed  to  draw,  accept  or  indorse,  how  he  must  act,  ib. 
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agent's  power  to  bind  principal  by  a  disposition  of  his  goods, 

how  it  stood  at  common  law,  123. 
how  it  stands  under  the  factor's  act,  6  Geo.  4,  c.  94.  and  5  St  6 

Vict.  c.  39— 123  to  131. 
agent  employed  to  purchase,  purchasing  in  principal's  name, 

binds  him,  131. 
vendor   knowing  agent's  character,  and  electing  to  give  him 

credit,  is  bound  by  his  election,  ib. 
undisclosed  principal  may  be  charged  when  discovered,  132. 
except  in  certain  cases,  ib. 
principal  cannot  by  a  premature  settlement  with  agent  deprive 

vendor  of  his  election,  ib. 
agent's  representation  binds  principal,  when,  ib.  133. 
his  suppression  or  misrepresentation,  133. 
his  admission,  133,  134. 
payment  to  an  agent  in  the  course  of  his  employment,  is  payment 

to  principal,  134. 
distinction  between  payments  to  brokers  and  factors,  ib.  135. 
agent  writing  off  money  due  to  him  from  debtor,    does  not 

discharge  the  latter  against  principal,  135. 
qualification  of  this  rule,  ib. 
debtor  not  exonerated  by  payment  to  factor  after  express  notice, 

ib. 
unless  principal  be  indebted  to  factor  on  the  balance  of  account, 

136. 
debtor  on  a  security  must  see  that  the  agent  he  pays   is  in 

possession  of  it,  ib. 
delivery  to  agent  a  delivery  to  principal,  ib. 
principal  responsible  for  agent's  wrongs,  if  committed  in  the 

negligent  execution  of  his  orders,  ib.  137. 
but  not  if  wilful  or  malicious,  138. 
responsible  for  his  fraud,  139. 
not  in  general  criminally  responsible  for  him,  ib. 
when  his  authority  to  commit  criminal  act  may  be  presumed, 

140. 
authority  of  agent  how  determined,  ib.  141,  142. 
5.  Rights  of  Principal  against  third  parties. 

principal   may   adopt   agent's  contract,  though   unauthorised, 

142. 
must  adopt  it  altogether,  ib. 
difference  between  his  right  to  adopt  a  contract,  and  a  bare  act, 

142,  143. 
his  right  to  adopt  contracts  made  for  him  by  an  agent  dealing 

in  his  own  name,  subject  to  the  contractee's  rights  against 

agent,  143,  144. 
difference  between  right  to  set  off  a  debt  due  from  a  broker, 

and  one  from  a  factor,  144,  145. 
payment  or  delivery  by  agent  is  payment  or  delivery  by  prin- 
cipal, 145. 
principal  may  recover  money  paid  by  an  agent,  without  suffi- 
cient consideration,  ib. 
may  sometimes  recover  where  agent  could  not,  145  to  148. 
may  avail  himself  of  agent's  evidence,  148. 
a  a  S 
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6.  Mights  of  Agent  against  third  parties. 

agent  may  sue  on  contracts,  in  the  subject  of  which  he  had  a 
special  property,  148. 

or  for  his  master's  property,  transferred  by  him  under  circum- 
stances which  give  a  right  to  recover  it,  ib. 

or  for  torts  done  to  it  when  in  Iiis  possession,  ib. 

may  sometimes  sue  for  his  own  benefit  149. 

may  sue  on  contract  made  by  him  in  his  own  name  for  undis- 
closed principal,  ib. 

right  to  sue  on  contracts  made  as  agent,  when  in  fact  prin- 
cipal, ib.  150. 

7.  Rights  of  third  parties  against  Agent. 

agent  contracting  as  such  for  a  known  principal,  incurs  no 

liability,  150. 
exception  in  case  of  the  master  of  a  ship,  ib. 
contracting  for   an  unnamed  principal  is  prima  facie  liable, 

ib.  151. 
responsibility  of  British  agent  for  foreign  principal,  151. 
of  agent  contracting  for  irresponsible  principal,  ib. 
exception  in  favour  of  public  officers,  ib. 
agent  will  be  liable  where  he  has  expressly  bound  himself,  ib. 
difficulty  of  ascertaining  where  this  is  intended,  152. 
person  acting  as  agent  without  authority,  when  liable,  ib. 
agent  exceeding  his  authority,  liable  for  a  resulting  loss  to 

third  persons,  152,  153. 
when  liable  for  money  paid  to  him  for  his  principal  under  cir- 
cumstances  which   would   entitle   some  one  to  recover  it, 
153,  154. 
liable   to  third   parties   for   torts   committed   in  his   master's 

service,  155. 
but  not  a  mere  nonfeasance,  ib.  156. 
PRINCIPAL  AND  SURETY.     See  Guaranty. 
PRIVILEGES, 

of  British  ship,  162,  163.     See  Shipping. 
PRIZES, 

cruising  for,  without  liberty,  a  deviation,  341. 
liberty  to  convoy,  when  requisite,  ib. 
PROCEEDINGS  IN  BANKRUPTCY, 

how  proved  and  recordedj  656,  et  seq.     See  Evidence.     Bankruptcy. 
PROFITS, 

insurable,  314. 
PROOF, 

of  debts  under  a  bankruptcy,  572,  etseq.     See  Bankruptcy. 
PROPERTY, 

in  goods  passes  to  vendee,  when,  434,  et  seq.     See  Sale. 
in  ships,  172,  etseq.     See  Shipping. 

of  bankrupt,  interest  of  assignees  in,  616  et  seq.     See  Bankruptcy. 
PROTEST.     See  Bills  of  Exchange. 
PUBLIC  OFFICERS, 

Of  Government,   their  exemptions  from  liability  for  their   subor- 
dinates, 151. 
of  banks,  204,  205. 
PUNISHMENT, 

of  bankrupt  for  misconduct,  662,  et  seq. 
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RE-ASSURANCE, 

illegal,  308. 

except  in  certain  cases,  ib. 

what  must  be  expressed  in  policy  in  those  cases,  ib. 
RECAPTURE, 

of  a  British  vessel  entitles  owner  to  have  her  again  on  payment  of 
salvage,  299. 

of  an  ally's  vessel  entitles  the  owner  in  like  manner,  tb. 

unless  his  government  act  on  a  less  liberal  principle  towards  British 
property,  ib. 
RECEIPT, 

may  be  tendered  on  payment,  494. 

penalty  for  not  signing,  ib. 

effect  of,  in  evidence,  ib. 

when  it  requires  a  stamp,  ib.  495. 
RECOGNITION, 

of  agent's  authority  cures  previous  excess,  119,  120. 
RECORDS, 

of  bankrupt  court,  how  preserved,  656.    See  Evidence.   Bankruptcy. 
RE-EXCHANGE, 

when  recoverable,  244. 
REGISTRY, 

of  ships,  165,  et  seq.     See  Shipping. 
REIMBURSEMENT, 

how  obtained  by  surety,  426.     See  Guaranty. 
RELATION, 

of  title  of  assignees  to  act  of  bankruptcy.     See  Bankruptcy. 
RELEASE, 

by  one  partner  binds  firm,  38. 

to  one  partner  discharges  firm,  52. 
RENEWAL, 

of  bill  or  note,  251. 
REPRESENTATIONS, 

of  agent  bind  principal,  139. 

distinction  between  representations  and  warranties  in  sales,  465, 
466. 

in  insurances,  334. 

substantial  compliance  with,  sufficient,  ib. 

Representations  in  the  nature  of  guaranties, 

by  Lord  Tenterden's  act  must  be  in  writing,  428,  429. 
construction  of  that  statute,  429. 
REPUTED  OWNERSHEP, 

of  goods  and  chattels  by  bankrupt,  its  effect,  641.     See  Bankruptcy, 
RESPONDENTIA,  375.     See  Bottomry. 
RESTRAINT, 

of  trade  generally,  illegal,  16. 

partially,  when  suffered,  ib. 
RETURN, 

of  premium,  when  allowed,  360  to  363. 
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S. 
SALE, 

Contract  of. 

how  it  differs  from  exchange,  430. 

1.  Ability  of  Vendor  to  sell, 

when  he  has  the  property  of  the  goods,  431. 

when  he  has  not  the  property,  431,  432,  434. 

market  overt,  what,  432. 

sale  in,  when  unavailable  to  secure  purchaser,  ib.  433. 

sale  by  agent  in  fraud  of  his  principal,  when  valid,  434. 

sale  of  negotiable  instrument,  ib. 

2.  Form  and  requisites  of  Contract  of  Sale, 

may  be  either  by  deed  or  parol,  ib. 

if  by  deed,  property  passes  on  the  delivery,  ib. 

if  by  parol,  is  to  take  effect  either  in  prcesenti  or  in 
futuro,  ib.  435. 

mode  of  contracting  a  sale  to  take  effect  in  prcBsenti  at 
common  law,  435. 

effect  of  tender,  part-payment,  and  earnest  in  binding 
bargain,  435,  436. 

their  effect  in  passing  the  property,  ib. 

agreement  to  be  completed  in  futuro  passes  the  property 
when,  438. 

sale  not  to  be  completed  within  the  year  must  be  con- 
tracted in  writing,  440. 

parol  agreements  which  possibly  may  be  performed  within 
the  year  valid,  ib. 

so  if  one  part  is  to  be  performed  within  the  year,  ib. 

sales  of  goods  of  the  value  of  10/.  and  upwards  must  be 
contracted  in  the  mode  prescribed  by  seventeenth  sec- 
tion of  the  Statute  of  Frauds,  441. 

what  articles  are  goods  within  the  meaning  of  that  act, 
441,  442. 

what  amounts  to  an  acceptance,  442  to  448. 

what  amounts  to  earnest,  448. 

note  or  memorandum  in  writing,  what  it  must  contain,  ib. 

"memorandum  of  the  bargain,"  not  so  strictly  construed 
as  "  memorandum  of  the  agreement,"  ib. 

but  must  express  names  of  contracting  parties,  449. 

and  price,   if  one  be  fixed,  ib. 

but  not  otherwise,  ib. 

what  a  sufficient  signature,  449,  450.   . 

signature  of  pai'ty  to  be  charged  only  required,  ib. 

signature  by  agent,  when  sufficient,  450,  451. 

agent  may  be  authorised  by  parol,  450. 

must  not  be  the  other  contracting  party,  451. 

nor  an  agent  who  sues  in  his  own  name  on  the  contract, 
ib. 

auctioneer  the  agent  of  both  parties,  ib.  452. 

his  authority,  how  executed,  ib. 

how  long  revocable,  452. 

broker  the  agent  of  both  parties,  ib. 
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binds  his  principals  by  delivery  of  bought  and  sold  notes, 

452. 
bought  and  sold  notes  constitute  the  contract,  ib. 
must  correspond,  453. 
the  entry  in  broker's  book  may  be  sufficient,  if  there  be  no 

bought  and  sold  notes,  ib. 

3.  Duties  of  the  Vendor. 

To  deliver   Goods   on  the   Vendee's  performance  of  con- 
ditions precedent,  454,  455. 
readiness  to  pay  price,  a  condition  precedent,  455. 
dispensed  with  in  case  of  credit  given,  ib.  456  to  458. 
or  constructive  delivery,  458  to  460. 
To  comply  with  Warranties,  460. 
Implied  warranties,  ib  461. 

cannot  arise  where  there  is  an  express  agreement, 

ib. 
or  be  implied  from  amount  of  price,  ih. 
Express  warranties,  what  amounts  to  one,  462. 
no  oral  allegation  previously  to  a  sale  by  written  con- 
tract is  a  warranty,  ib. 
vendee's  remedy  on  breach  of  warranty,  ib.  463. 
cannot  return  article,  if  he  have  received  it,  463. 
except  in  certain  cases,  ib.  464. 
future  event  may  be  warranted,  464. 
warranty  cannot  be  against  an  obvious  defect,  465. 
differs   from  untrue   representations   not    actionable 
unless  wilful,  466. 

4.  Duties  of  Vendee, 

To  accept  the  Goods  and  pay  the  Price,  466. 

form  of  action  for  non-acceptance,  ib. 

conditions  which  vendee  must  perform  before  suing, 
ib. 

must  tender  the  goods,  when,  ib. 

must  enter  them  when  sent  by  carrier,  how,  467. 

must  allow  vendee  to  inspect  them,  when,  ib. 

vendee  is  excused  from  accepting  by  vendor's  fraud, 
468. 

by  his  employing  puffers  at  an  auction,  ib. 

contract,  amounting  to  wager,  vendor's  rights  upon, 
469. 

form  of  action  in  case  of  nonpayment,  470. 

breach  of  contract,  by  the  vendor,  in  what  cases  a 
defence,  470,  471. 

value  of  goods,  how  estimated  in  the  absence  of  agree- 
ment, 472. 

5.  Illegality   of  contract  an  excuse  for  non-performance  by 

either  party,  472. 

distinction  between  breaches  of  laws  for  the  protection 
of  the  public  and  breaches  of  laws  for  the  protec- 
tion of  the  revenue,  472,  473. 

sale  when  illegal,  because  contracted  on  Sunday, 
474. 
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when  illegal  because  a  stock-jobbing  contract,  475. 
when  illegal  on  account  of  the  use  of  improper  weights 
and  measures,  476,  477. 
SAMPLE, 

sale  by,  467.     See  Sale, 
SALVAGE, 
what,  297. 
From  Perils  of  the  Sea. 

amount  of  salvor's  compensation,  how  ascertained,  295.  298. 
how  recovered,  ib.  * 

From  Enemies. 

owner  of  the  recovered  property,  his  rights  at  common  law, 

299. 
by  statute,  ib. 

amount  of  salvage  on  recapture,  ib. 
SATISFACTION, 

of  bill  or  note,  what  amounts  to,  252. 
SEA, 

perils  of,  321.    See  Perils. 
SEAMEN, 

when  considered  British,  164. 
Contracts  with, 

nature  and  form  of  contract,  387. 
duties  of  seamen  under  it,  391. 
rights  of  seamen  under  it,  392  to  398. 
wages,  how  lost,  398. 
how  forfeited,  399  to  403. 
remedies  of  seamen  for  them,  403,  et  seq. 
SEAWORTHINESS, 

warranty  of,  342,  343.     See  Warranty. 
SENTENCE, 

of  foreign  court,  its  eflfect  in  falsifying  warranties,  337.     See  Court. 
SERVANT, 

See  Hiring  and  Service. 

rights  of,  under  master's  bankruptcy,  584. 
SERVICE.     See  Hiring  and  Service. 
SET-OFF, 

in  case   of  mutual  debt  or  credit  under  a  bankruptcy,  595,  596. 

See  Bankruptcy. 
right  to  set-off  against  principal  debt  due  by  agent,  when  it  exists, 
144,  145. 
SHIPPING. 

Privileges  of  British  Ships,  162,  163. 
.    What  Ships  are  British. 

ship  in  order  to  be  British  must  be  navigated  as  one,  163. 

and  registered,  ib. 

when  navigated  as  a  British  ship,  163. 

what  seamen  considered  British,  164. 

ships  trading  between  places  in  America  may  be  navigated  by 

British  negroes,  ib. 
ship  within  the  Company's  charter  by  Lascars,  ib. 
due  proportion  of  British  seamen,  when  excused,  ib. 
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penalty  for  excess  of  foreign  seamen,  164.  *" 

penalty  for  goods  illegally  imported,  exported,  or  carried  coast- 
wise, ib. 
ship  not  to  be  allowed  to  depart  from  British  port,  unless  duly 
navigated,  165. 
Registry  of  Ships. 

unregistered  vessel  exercising  the  privileges  of  a  British  vessel 

forfeited,  ib. 
what  ships  entitled  to  registry,  165. 

on  what  events  a  registered  ship  ceases  to  be  British,  166. 
ship  where  to  be  registered,  ib. 
by  whom,  ib.  167. 

what  must  be  done  by  owners  to  obtain  registry,  167. 
declaration,  what  to  be  subscribed,  ib. 
by  whom,  if  ship  belong  to  corporation,  168. 
bond,  what  to  be  given,  ib. 

account  under  builder's  hand  to  be  produced,  ib. 
in  case  of  the  registry  of  a  prize  ship,  what  necessary,  ib. 
certificate  of  registry,  its  contents,  169. 
certificate,  loss  of,  how  repaired,  171. 
certificate,  remedy  for  detention  of,  ib.  ■ 
registry  entered  in  a  book,  ib. 
what  to  be  done  on  change  of  master,  ib. 
registry  de  novo,  when  required,  169,  170,  171. 
registry  when  dispensed  with,  171,  172. 
only  necessary  to  confer  the  privileges  of  a  British  ship,  172. 
3.    Title  to  a  British  ship. 
How  acquired. 

by  building  her,  172. 
by  capture  and  condemnation,  ib. 

rules  respecting  the  competency  of  condemning  courts,  ib. 
How  transmitted. 

under  bankrupt  or  insolvent  law,  173. 

by  conveyance  from  the  mastei*,  ib. 

when  master  has  a  right  to  dispose  of  ship,  ib.  174. 

by  conveyance  from  the  owner,  174. 

conveyance  regulated  by  8  &  9  Vict.  c.  89 — 174. 

property  in  ship  divided  into  sixty-four  parts,  ih. 

no  one  can  be  registered  owner  of  less  than  one  sixty-fourth,  ib. 

rules  concerning  other  fractional  parts,  ib. 

partners  may  hold  shares  in  the  name  of  firm,  175. 

cannot  be  more  than  thirty-two  owners,  ib. 

provision  for  equitable  right  of  minors,  heirs,  legatees,  creditors, 

and  others,  ib. 
mode  of  conveyance, 

by  bill  of  sale,  ib. 

which  must  recite  certificate,  ib. 

but  is  not  void  for  a  mistake  in  recital,  ib. 

must  be  produced  to  collector  and  comptroller  of  ship's 
port,  ib. 

must  be  entered  in  book  of  registry,  ib. 

and  indorsed  on  the  certificate  of  registry,  176. 

becomes  effectual  against  the  vendors  and  all  others,  ih. 
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except  subsequent  purchasers,  from  time  of  entry  in  book, 
176. 
rival  vendees  and  mortgagees  of  the  same  property  take 
precedence  according  to  the  time  when  the  indorsement 
is  made  on  certificate,  ib. 
thirty  days  allowed  to  each  transferee  to  produce  certificate, 

ib. 
if  ship  at  sea,  thirty  days  reckoned  from  her  return  to  her 

port,  ib. 
further  time  may  be  granted,  177. 
how  indorsement  may  be  procured  during  ship's  absence 

from  her  port,  ib. 
production  of  bill  of  sale  or  power  of  attorney,  when  dis- 
pensed with,  1 79. 
on  what  conditions,  ib. 
mortgagee  of  ship,  how  far  the  property  in  it  is  transferred 

to  him,  179,  180. 
preferred  to  assignees  of  mortgagor  in  case  of  bankruptcy, 
180. 
4.  Rights  of  Part-owners  of  Ship. 

part-owners  of  a  ship  may  be  joint-tenants,  ib. 

but  are  usually  tenants  in  common,  ib. 

the  majority  cannot  employ  her  against  the  consent  of  minority, 

without  indemnifying  them,  180,  181. 
indemnity  enforced  by  Court  of  Admiralty,  181. 
may  take  ship  from  minority  upon  indemnifying  them,  ib. 
in  case  of  an  equal  division,  either  half  may  apply  to  court,  ib. 
adjustment  of  ship's  accounts,  how  obtained,  ib. 
part-owners  resemble  partners,  ib. 

and  are,  generally  speaking,  all  liable  for  ship's  necessary  ex- 
penses, ib.  182. 
are  not  in  reality  partners,   ib. 
differences  between  part-owners  and  partners,  182. 
SHORT  INTEREST, 

return  of  premium  for,  360.     See  Premium, 
SIGNATURE, 

of  vendor  or  vendee,  what  a  sufl&cient  one,  449,  450.     See  Sale. 
of  guaranty,  421.      See  Guaranty. 
SMALL  DEBTORS'  ACT.     See  note  on  Insolvency. 
STAKEHOLDER, 

not  responsible  for  interest  made  with  the  deposit,  108. 
STAMP, 

for  receipt,  when  necessary,  495.     See  Receipt. 
to  guaranty,  when  requisite,  422.     See  Guaranty. 
to  policy,  332.     See  Policy  of  Insurance. 
on  bill  or  note,  195.     See  Bill  of  Exchange. 
STOCK, 

belonging  to  bankrupt  may  be  transferred  to  his  assignees,  630. 
STOPPAGE  IN  TRANSITU, 
right  of,  what,  496,  497,  498. 
whether  its  effect  be  to  rescind  sale,  498,  499. 
who  possesses  it,  500. 
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how  long  it  continues,  500,  501,  502. 

how  defeated,  503. 

how  exercised,  504. 
STRANDING, 

what  in  policy,  329,  330,  331. 
SUB-AGENTS, 

chief  agent  responsible  for,  105. 
SUPERSEDEAS,     ^qq  Bankruptcy. 
SURETY.     See  Guaranty. 

for  bankrupt  may  prove,  when,  578,  579. 
SURPLUS, 

of  bankrupt's  estate,  how  disposed  of,  666. 
SURRENDER, 

of  bankrupt,  within  what  time,  662,  et  seq.     See  Bankruptcy. 

fraudulent  of  copyholds,  524.     See  Act  of  Bankruptcy. 
SURVIVORSHIP.     See  Jus  Accrescendi. 
SUSPENSION, 

of  remedy  on  bill  or  note,  251. 


T. 
TENDER, 

what  a  legal  tender,  481. 

must  be  in  money  or  its  equivalent,  ib. 

bank  of  England  notes,  when  equivalent  to  cash,  ib. 

tender  of  country  bank  notes  good,  unless  objected  to,  ib. 

tender  of  a  larger  sum  legal,  ib. 

unless  change  be  required,  ib. 

tender  subject  to  a  condition  bad,  ib.  482. 

informal  tender,  how  cured,  483. 

tender  to  an  agent  sufficient,  ib. 

or  to  one  of  several  joint  creditors,  ib. 
TITLE, 

of  principal  not  disputable  by  agent,  107. 

of  assignees  of  bankrupt,  its  relation  to  act  of  bankruptcy. 
See  Bankruptcy. 

to  British  ships,  172,  etseq.     See  Shipping. 
TORTS, 

of  agent,  principal  when  liable  for,  136,  137. 
TOTAL  LOSS, 

when  it  occurs,  346,  347. 
TRADING, 

with  an  enemy  illegal,  308. 

except  by  royal  license,  ib. 
TRADER. 

in  general  who  may  be,  16. 

who  disqualified,  17,  18. 

within  meaning  of  bankrupt  laws,  who,  518.     See  Bankruptcy. 
TRANSFER, 

of  bill  or  note,  208.     See  Bill  of  Exchange. 

of  negotiable  instruments  passes  the  property,  ib. 
TRANSITUS.    See  Stoppage  in  Transitu. 
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UNDERWRITER.     See  Insurance. 
USAGE, 

of  trade  admissible  to  explain  terms  of  policy,  309. 

of  Lloyd's  not  binding  on  non-subscribers,  ib. 
USANCE, 

signification  of,  228. 
USURY, 

what  constitutes  usury,  489  to  491. 

penalty  for,  489. 

avoids  contracts,  ib. 

invalidates  bill  or  note,  when,  248,  249,  250. 


VALUED  POLICY,  310.     See  Policy  of  Insurance. 
VENDEES.     See  Sale. 

of  property  in  shipping,  their  priority  against  each  other,  176.     See 
Shipping. 
VENDER.     See  Sale. 
VOYAGE, 

description  of,  in  policy,  315.     See  Maritime  Insurance. 
VOLUNTARY  CONVEYANCES, 

of  bankrupt,  when  void  against  assignees,  641 . 


W. 

WAGER  POLICY, 

meaning  of  term,  306. 

generally  illegal,  ib. 
WAGES, 

of  seamen,  398,  et  seq.     See  Seamen. 

not  insurable,  307. 

of  servants,  381,  et  seq.     See  Hiring  and  Service. 
WARRANTY, 

in  policy,  333,  et  seq.     See  Insurance. 

on  sale,  460,  et  seq.     See  Sale. 
WEIGHTS  AND  MEASURES, 

statutory  provisions  concerning,  476,  477,  478. 
WOMAN, 

married,  cannot  trade,  17. 

exceptions,  ib. 

married,  cannot  be  a  bankrupt,  516. 

exceptions,  ib. 

married,  may  be  an  agent,  102. 


THE   END. 
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